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PREFATORY  NOTE. 


In  several  instances  in  this  series,  where  the  case  is  more  fully 
reported  in  the  Court  of  Session  than  in  the  House  of  Lords,  and 
the  judgment  is  affirmed  without  comment,  it  has  been  thought 
more  advisable  to  omit  the  House  of  Lords  report,  reserving  it 
for  the  Court  of  Session  Series,  where  a  note  of  the  affirmance 
will  be  added. 
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FROM  1827  TO  1834. 


LORD  LYNDHURST,  ....  1827-1880 

LORD  BROUGHAM,  ....  1830-1834 

NoU. — LoBD  Wynfobd,  who  delivered  Opinions  in  many  cases  in  this  Volume, 
had  been  Chief  Justice  of  the  Common  Pleas  from  1884  to  1829. 
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in.  Wilson  ^fic  Shaw  1  [4  8.  18]. 

Colonel  Gordon  of  Cluny,  Appellant. —  JFilsan — Wright — Pyper. 

John  Anderson,  Eeepondent.— JTeay — T.  K  Miller. 

Et  e  contra, 

15th  February  1828. 

Tack — Glausb. — A  landlord  having  drawn  up  certain  ** articles  and  conditions"  for  let- 
ting his  estate,  by  which,  inter  cUia,  it  was  stipulated,  that,  '<  the  whole  fodder  is 
<<  to  be  used  upon  the  ground,  and  none  sold  or  carried  away  at  any  time,  hay  only 
'*  excepted,  and  all  the  dung  to  be  laid  on  the  farm  the  last  year  of  the  lease  ; " 
and  a  tenant  having  taken  a  farm  by  a  missive,  binding  himself  to  the  conditions 
in  another  tenant's  missive,  which  referred  to  these  articles ;  and  having  abo  signed 
a  draft  of  a  tack  referring  to  them — but  the  draft  never  having  been  extended,  and 
he  not  having  signed  the  articles  themselves,  but  having  possessed  for  the  full 
endurance  of  the  lease ; — Held,  1.  (affirming  the  judgment  of  the  Court  of  Session), 
That  the  tenant  was  bound  by  the  ''  articles  and  conditions ; "  but,  2.  (reversing  the 
judgment).  That,  in  conformity  to  the  reversal  in  the  case  of  Gordon  against 
Robertson  and  others,  10th  May  1826  [2  W.  &  S.  115],  he  was  not  entitled  to  carry 
away  the  fodder  of  the  last  year 

Colonel  Gordon's  father,  Mr.  Gordon,  succeeded  in  1800  to  the  estate  and 
barony  of  Slains  in  Aberdeenshire.  In  1801  the  whole  baronv  fell  out  of  lease. 
Previous  to  reletting  the  fcums,  Mr.  Gordon,  with  the  view  of  introducing  a  new 
system  of  cultivation  and  management,  drew  up  a  set  of  articles  and  conditions, 
to  be  communicated  to  intending  offerers.  The  document  was  entitled,  **  Articles 
''  and  Conditions  laid  down  by  [2]  Mr.  Gordon  for  letting  the  estate  of  Slains/' 
and  consisted  of  the  following  heads : — 

''  1.  A  twenty-one  years'  lease  to  be  granted,  and  the  tenant  tied  down  to 
''  actual  residence. 

"  2.  Assignees  and  subtenants,  legal  or  voluntary,  without  the  proprietor's 
"  consent,  to  be  excluded. 

'*  3.  The  farms  to  be  let,  and  marches  lined  out  and  fixed,  agreeable  to  Mr. 
"  Johnston's  plan. 

"4  Mr.  ^exander's  estimate  of  the  new  rent  is  L.2382,  of  which  128  bolls 
"  bear,  and  436  bolls  meal,  valued  at  20a  per  boll,  and  L.1818  in  monev.  Mr. 
"  Johnston's  estimate  is  ll2633,  of  which  420  bolls  in  bear,  and  720  bolls  in 
"  meal,  also  valued  at  20a  per  boll,  and  L.1513  in  money ;  the  medium  of  which 
''  two  estimates  is  274  bolls  of  bear,  and  587  bolls  of  meal,  all  of  the  growth  of 
S.R.R.  V.  1 
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the  estate,  and  L.1665  in  money,  making  the  gross  of  the  medium  rent,  in 
victual  and  money,  at  said  conversion,  L.2517,  exclusive  of  any  immediate  rise 
on  the  parts  of  Broadlyhill,  and  Old  Clochtow,  and  Nether  Leask,  at  present 
under  lease,  and  here  put  down  only  at  their  present  rents ;  and  exclusive  also 
of  the  fishings,  not  rented  at  all,  and  of  the  common  moss,  and  400  acres 
reserved  by  Mr.  Johnston's  plan  for  plantations,  and  100  acres  more  for  roads, 
&c.  which  gross  rent,  under  the  exception  of  the  fishings,  and  the  farms  under 
lease,  and  those  now  let  by  Mr.  Gordon  himself,  he  makes  the  rule  for  the 
whole  possessions  yet  to  be  let,  keeping  it  in  his  option  to  take  the  victual  in 
kind,  or  the  above  conversion  of  20s.  per  boll ;  the  bear  and  meal  to  be  pro- 
portioned and  laid  upon  the  farms  as  best  suits  them,  understanding  each  kind 
to  be  delivered  of  the  accustomed  weight  and  measure. 

"  5.  Supposing  the  above  rent  is  L.2500,  Mr.  Gordon  agrees  to  allow  L.400 
a-year  of  it  for  the  first  three  years,  to  be  given  the  tenants  in  lime,  in  propor- 
tion to  their  rents,  retaining  a  due  proportion  for  the  three  farms  still  under 
lease ;  Mr.  Gordon  to  purchase  the  lime,  but  the  tenants  to  carry  it,  and  furnish 
certificates  of  what  they  receive  and  use. 

"  6.  Mr.  Gordon  allows  as  much  of  the  first  year's  rent  as,  when  added  to  the 
present  value  of  biggings  belonging  to  him  on  each  farm,  will  be  equal  to 
the  said  year's  rent,  for  building  suitable  dwellings  and  oflBces,  agreeable  to  the 
plan  fixed  by  him,  the  dimensions  to  be  larger  or  lesser  in  proportion  to  the 
rent  and  extent  of  the  farm,  and  to  be  built  within  three  years  after  entry, 
at  the  sight  of  his  factor  for  the  time,  the  tenants  finding  all  the  carriages,  and 
recompensing  the  outgoing  [3]  tenant,  where  he  has  any  clcdm  for  meliorations. 
The  dwelling-house  to  be  slated — the  oflBces  to  be  thatched  or  tiled,  in  the 
proprietor's  option,  and  the  whole  to  be  kept  in  good  condition  during  the 
lease,  and  left  so  at  removal  But  in  case  the  tenant  shall  not  have  erected 
the  said  houses  when  the  first  year's  rent  becomes  payable,  he  shall  have  only 
allowance  out  of  his  first  year's  rent  to  the  amount  of  what  he  has  built, 
without  reckoning  on  carriages ;  and  the  balance,  to  the  extent  aforesaid,  out 
of  the  next  year's  rent,  if  the  houses  are  then  completed. 

"  7.  To  encourage  the  tenants  to  make  suitable  enclosures,  by  making  -the 
outer  fences  stone-dykes,  and  the  inner  subdivisions  ditch  and  hedge,  lineS  out 
to  the  satisfaction  of  the  factor  for  the  time,  they  shall  be  allowed  by  the 
heritor,  at  the  expiry  of  their  lease,  the  value  of  such  enclosures  and  fences, 
«wjcording  as  shall  be  valued  by  men  mutually  chosen,  providing  such  enclosures 
are  then  fencible.  But  no  allowance  to  be  made  for  any  enclosures  that  are 
not  left  fencible  at  the  expiry  of  the  lease ;  or  if  the  proprietor  incline  to  make 
any  such  enclosures  or  fences  at  his  own  expense,  the  tenant  shall  pay  therefor 
yearly,  along  with  his  rent,  at  the  rate  of  six  per  cent.,  and  keep  them  in 

'  suflficient  repair  during  the  lease,  and  leave  them  so  at  his  removal. 

"  8.  The  victual  rent  to  be  payable  'twixt  Yule  and  Candlemas,  and  the 
money  rent  at  Martinmas  and  Whitsunday  each  year,  after  reaping  and 
ingathering  the  crop  of  that  year,  with  interest  thereafter  during  the  not-pay- 
ment, — the  victual  to  be  delivered  at  the  granary,  or  at  any  other  place  to  be 
fixed  by  Mr.  Gordon,  as  most  convenient  to  estate  and  market,  and  to  be 
carried  from  thence  to  Peterhead,  Aberdeen,  or  any  place  of  the  like  distance, 
when  required. 
"  9.  The  tenant  to  be  allowed  to  give  houses,  yards,  and  portions  of  land,  to 

'  such  cottars  only  as  are  necessary  for  assisting  in  the  culture  of  the  farm ; 

'  but  under  no  lease,  nor  exceeding  eight  acres  at  most  on  the  largest  farm,  and 

'  less  in  proportion  on  a  less  farm. 

"  10.  The  proprietor  to  pay  cess  and  stipend,  but  the  tenant  to  pay  school- 

'  master,  OTound-oflBcer,  moss-grieve,  statute  labour,  and  all  other  incidental  or 

'  parochicd  burdens  or  assessments,  imposed  or  to  be  imposed. 

"  11.  The  whole  estate  to  be  tied  down  to  a  general  rotation  of  cropping; 
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"  that  is,  to  have  always  the  one-third  of  the  whole  arable  in  green  crop  or 
''  summer  fallow ;  never  to  plough  the  same  field  more  than  twice  for  a  white 
"  crop,  without  an  intervening  green  crop  of  turnip,  potatoes,  pease,  beans,  or  red 
"  [4]  clover,  or  summer  fallow ;  after  which,  barley  or  oats,  with  grass  seeds ; 
"  and  never  to  mislabour,  outlabour,  or  waste  the  possession — this  rotation  to 
"  commence  after  the  first  three  years :  and  the  last  three  years  of  the  lease, 
"  one-third  of  what  is  arable  to  be  sown  down  with  grass  seeds,  and  to  be  only 
"  one  year  cut  for  hay,  and  two  in  pasture,  otherwise  to  pay  L4  per  acre  of 
"  additional  rent. 

"  12.  The  mills  of  Brogan  and  Forvie  being  abolished  as  unnecessary,  the 
"  whole  estate  to  be  now  thirled  for  what  they  grind  to  the  miUs  of  CoUieston 
*'  and  Leask,  paying  the  usual  bannock  and  service,  but  no  multure.  The 
*'  thirlage  to  each  mill  to  be  fixed  by  the  proprietor  by  the  time  the  leases  axe 
"  ready  to  be  executed. 

"  13.  Every  tenant  or  cottar  to  have  privilege  of  firing  for  their  own  use  from 
"  the  common  moss  of  the  estate,  and  of  marie,  shell,  or  other  common  manure, 
'*  but  to  be  restricted  and  r^ulated  as  to  their  mode  of  working ;  and  every 
''  tenant  on  whose  ground  such  marie  or  manure  is,  shall  be  allowed  surface 
"  danu^,  where  the  ground  is  in  tillage,  or  has  been  improved ;  the  said  damage 
"  to  be  ascertained  by  men  to  be  mutually  chosen  by  the  tenant  on  whose 
"  ground  the  marie  or  mcmure  is,  and  the  tenant  taking  away  the  same,  and  to 
"  be  paid  by  the  tenant  taking  away  the  sama 

"  14  No  tenant  to  sell  peats,  fuel,  lime,  marie,  or  other  manure,  nor  ale  or 
''  spirits,  nor  pull  bent,  nor  plough  or  break  up  any  sw6u:d  or  miss  ground,  near 
"  the  sands ;  in  particular,  Whiteness,  Little  CoUieston,  Mudhole,  Cothill,  Haddo, 
"  Little  Forvie,  and  Waterside,  to  be  laid  under  said  restriction  as  to  the  bents. 

"  15.  Power  to  be  reserved  to  the  proprietor  to  work  and  win  marie,  lime- 
"  stone,  freestone,  ironstone,  and  metals  and  mineralB  of  every  kind;  make 
"  canak,  sink  pits,  straight  marches,  exchange  ground  between  farms,  or  with 
"  neighbouring  proprietors,  erect  mills  or  other  machinery,  or  make  roeuis,  or 
''  convey  springs  or  drains  in  such  direction  as  he  shall  think  fit ;  and  to  make 
"  plantations,  clumps,  or  belts,  on  paying  surface  damage,  and  making  reasonable 
"  allowance  for  the  ground  to  be  taken  away  for  such  purposes. 

"  16.  The  whole  fodder  to  be  used  upon  the  cround,  and  none  sold  or  carried 
"  away  at  any  time,  hay  only  excepted ;  and  all  the  dung  to  be  laid  upon  the 
"  farm  the  last  year  of  the  lease. 

"  17.  All  to  be  tied  down  to  answer  the  courts  of  the  barony,  and  obey  and 
*'  fulfil  its  acts  and  regulations,  and  assist  the  officers  in  the  execution  of 
"  their  duty. 

[5]  "  18.  As  also,  a  condition,  as  in  all  former  leases,  that  if  the  tenant  fail 
"  in  payment  of  his  tack-duty,  or  transgress  or  fail  in  the  observance  and 
''  performance  of  the  other  stipulations ;  then,  and  in  any  of  these  events,  he  or 
"  she  shall  be  removable  upon  a  single  warning  and  decree  of  removing,  in  the 
''  same  manner  as  if  the  tack  had  never  been  granted ;  and  every  tenant  shall 
"  also  be  taken  bound  to  remove  without  any  warning  or  process  of  removing ; 
"  and  in  case  of  disobeying  or  contravening  any  of  the  conditions  or  stipulations 
''  in  the  tack,  he  shall  pay  of  additional  rent  at  the  rate  of  L4  per  acre,  over 
"  and  above  performanca 

"  19.  Li  setting  Waterside  and  Little  Forvie,  and  Mill-town  of  Forvie,  power 
"  to  be  reserved  to  build  piers,  and  make  basins  or  harbours,  and  to  reserve  or 
"  take  back,  at  a  reasonable  valuation,  two  acres  of  ground  or  thereby,  to  lie  as 
**  a  servitude,  for  the  use  of  the  tenants  upon  the  estate,  to  lay  down  coal  or 
"  other  articles,  or  to  build  shades,  granaries,  &c. ;  and  the  same  powers  to  be 
"  reserved  at  setting  the  Fish-town  of  CoUieston. 

''  20.  ISTo  blacksmiths  or  inn-keepers  to  have  leases,  or  to  be  admitted  without 
"  the  consent  of  the  proprietor. 
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''  21.  The  entering  tenant  on  the  leases  now  to  be  granted  shall  be  obliged  to 
"  pay  the  removing  tenant  for  labouring  and  planting  the  kail  yards,  and  for  the 
''  grass  seeds  sowed  the  year  of  remoysJ,  conform  to  appreciation  of  men  to  be 
"  mutually  chosen. 

''  These  are  the  articles  and  conditions  referred  to  in  the  several  offers  made 
"  by  us  respectively,  for  different  farms  on  the  estate  of  Slains,  of  the  dates 
"  hereto  annexed  to  our  respective  subscriptiona" 

The  tenants,  to  the  number  of  twenty-one,  then  subscribed  the  articles ;  but 
they  were  not  subscribed  either  by  Anderson  or  by  George  Wilkins ;  and  then 
they  proceeded  in  these  terms : — 

"  The  above  are  the  general  articles  and  conditions  on  which  the  leases  on 
"  the  estate  of  Slains  are  to  be  granted  by  me,  and  to  be  referred  to  therein, 
"  with  the  following  explanation  on  article  eighth,  as  to  the  meal;  that  the 
"  accustomed  weight  is,  by  the  established  usage  of  the  barony,  eight  stone  two 
"  pound  each  boll,  deliverable  at  the  mill-eye  free  of  mixture :  And  as  to  the 
"  mode  of  cropping  laid  down  by  article  eleventh,  the  proprietor  agrees,  for  the 
"  accommodation  of  the  tenants,  that  one-third  of  what  shall,  according  to  the 
"  forgoing  rotation,  come  under  tillage,  shall  be  sown  down  with  grass  seeds, 
"  and  to  be  only  one  year  cut  for  hay,  and  two  in  pasture,  otherwise  to  pay  L.4 
"  sterling  per  acre  of  additional  rent.  Declaring  always,  That  if  the  tacksman 
"  shall  find  it  also  for  his  accommodation  to  continue  [6]  those  parts  of  the 
"  farm  which  have  been  laid  down  in  grass,  after  the  preparation  before  stipulated, 
"  in  pasturage  for  any  longer  period  than  what  is  above  condescended  on,  or 
"  shall  find  it  his  interest  to  enlarge  that  part  of  the  arrangement  of  laying  down 
"  to  grass,  it  shall  be  optional  to  him  to  do  so,  notwithstanding  the  proportional 
"  rotation  before  prescribed.  In  witness  whereof,  I  have  subscribed  these 
"  presents,  written  by  James  Eoy,  my  clerk,  at  Edinburgh  the  5th  day  of  May 
"  1804,  before  these  witnesses,  Alexander  Grant,  Esq.  writer  to  the  signet,  and 
"  the  said  James  Eoy.  (Signed)  Cha.  Gordon. — ^Alex.  Grant,  witness ;  James 
"  Eoy,  witness." 

On  the  23d  of  May  1801  George  Wilkins  made  the  following  offer  to 
Alexander  Grant,  writer  to  the  signet,  then  Mr.  Gordon's  agent : — "  I  hereby 
"  make  offer  to  you,  as  agent  for  Mr.  Gordon  of  Cluny,  proprietor  of  the  estate 
"  of  Slains,  for  a  lease  of  twenty-one  years  of  the  farm  of  MiUtown  of  Brogan, 
"  according  to  the  new  proposed  boundmes,  viz.  running  from  the  mill  of 
"  CoUieston,  in  a  straight  line,  to  the  loch  at  Andrew  Sharp's,  then  by  the  mill- 
"  road,  in  the  line  of  march  at  the  east  side  of  the  Weaver's  Croft,  down  by  the 
"  south  dike  of  Middle  Brogan,  with  a  straight  to  the  march  of  mill  of  Leisk, 
"  the  yearly  rent  of  L.107, 16s.  sterling  money,  and  26  bolls  of  meal  and  15  bolls 
"  of  bear,  good  and  sufficient  of  their  land,  payable  the  money  rent  at  Martinmas 
"  and  Whitsunday,  by  equal  portions ;  and  the  victual  rent  deliverable,  at  Yule 
"  and  Candlemas,  at  the  granary,  or  Peterhead,  or  the  like  distance  as  formerly ; 
"  my  possession  to  commence  as  at  the  present  Whitsunday  1801  for  crop  1802. 
"  In  case  my  description  of  the  boundaries  may  not  be  accurate,  I  understand  it 
"  to  be  as  delineated  on  Mr.  Johnston's  new  plan ;  and  that  I  am  to  be  allowed 
"  a  year's  rent  to  enable  me  to  build  a  dwelling-house  and  set  of  offices  suitable 
"  to  the  general  plan  of  the  estate ;  I  to  furnish  the  carriages,  and  to  maintain 
"  said  dweUing-house  and  offices  in  good  condition,  and  leave  them  so  at  my 
"  removal  The  dwelling-house  to  be  slated,  the  offices  to  be  thatehed  or  tiled, 
"  as  most  agreeable  to  the  proprietor;  and  I  engage  to  have  the  steading 
"  completed  by  the  time  that  the  last  half  of  my  first  year's  rent  becomes  due, 
"  namely,  Whitsunday  1803.  I  understand  I  am  to  have  my  share  of  the 
"  proprietor's  general  allowance  of  lime  for  the  first  three  years,  and  that  I  am 
"  to  be  allowed,  at  the  expiry  of  the  lease,  the  value  of  such  enclosures  by  stone- 
"  dikes  as  I  may  erect  on  the  farm  at  the  sight  of  the  factor  for  the  time  being ;  the 
"  dikes  to  be  estimated  by  mutual  appreciators ;  and  that  I  shall  be  [7]  allowed 
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''  to  give  housee  and  yards,  and  a  small  portion  of  land,  to  such  cottai's  as  are 
''  necessary  to  assist  me  in  the  culture  of  the  farm,  not  exceeding  in  the  whole 
''  eight  acres,  but  over  which  I  am  to  give  no  lease.  I  agree  to  the  seclusion  of 
"  assignees  and  subtenants,  and  to  actual  residence  by  me  and  mine  upon  the 
**  farm,  and  to  a  general  rotation  of  cropping,  8Uid  any  other  regulations  to  be 
"  laid  down  for  the  whole  estate.  I  agree  to  pay  schoolmaster,  ground-officer, 
''  moss-grieve,  and  statute  labour,  as  formerly ;  but  I  understand  that  I  am  to 
"  be  liable  in  no  cess  or  stipend,  never  having  paid  it  before ;  and  to  be  allowed 
"  firing  for  myself  and  cottars  from  the  common  moss  of  the  estate,  and  to  submit 
"  to  the  rules  of  the  bcurony  in  all  other  respects.  I  expect  I  am  to  be  allowed 
**  the  materials  of  the  present  steading  of  offices,  without  paying  any  consideration 
"  therefor.  Lastly,  I  engage  to  enter  into  a  lease  on  the  foregoing  terms,  the 
"  lease  to  contain  all  the  regulations  intended  to  be  laid  down  for  the  estate,  if 
"  by  that  time  digested  and  ready ;  and  I  understand  the  mill  of  Brogan  to  be 
"  abolished,  and  not  contained  in  my  oflfer.  In  testimony  whereof,  I  subscribe 
"  and  address  this  oflfer  to  you  before  these  witnesses,  Walter  Finlay  and  Andrew 
"  Kobertson,  both  writers  in  Edinburgh." 

Mr.  Grordon,  to  whom  this  oflTer  had  been  transmitted,  wrote  of  the  same  date 
to  Wilkins: — "I  agree  to  the  terms  therein  expressed,  understcmding  every 
"  thirlage  following  the  mill  of  Brogan  to  be  abolished,  in  consequence  of  the 
*"  new  arrangement  of  the  estate,  and  the  privilege  of  moss  to  be  regulated  also 
"  by  that  arrangement." 

Thereafter  John  Anderson,  on  28th  May  1801,  addressed  to  Mr.  Grant, 
writer  to  the  signet,  Mr.  Gordon's  agent,  the  following  missive : — 

"  Notes  of  oflfer  by  John  Anderson  to  Mr.  Grordon. 

"  1.  A  lease  of  Elirkton  as  possessed  by  him,  with  part  of  the  lands  of  Crawley 
"  and  Muckletown,  as  delineated  on  the  plan,  for  21  years  from  this  Whitsunday 
"  and  Martinmas  next 

"  2.  Money  rent  L.200,  and  100  bolls  barley. 

"  3.  L.200  to  be  allowed  on  repairing  the  steading. 

**  4  The  proportion  of  lime  to  be  allowed  with  the  other  tenants. 

"  5.  The  neighbouring  tenants  to  make  emd  uphold  the  half  of  the  march 
"  fences. 

''  6.  The  landlord  to  pay  cess  and  stipend,  and  the  tenant  to  pay  school* 
"  master's  fees,  baron-officer,  and  moss-grieve's  dues. 

"7.  The  tenant  to  be  allowed  to  subset  the  lands  of  Crawley,  [8]  and 
*'  Muckletown,  or  part  of  them ;  or  to  find  a  tenant  to  the  proprietor's  satis- 
"  faction. 

**  8.  The  proprietor  to  advemce  a  sum  of  money  for  enclosing,  by  a  stone-dike, 
"  part  of  Seafield  farm,  as  delineated  on  the  plan  by  Mr.  Johnston,  for  which 
''  the  tenant  is  to  pay  six  per  cent  in  addition  to  the  above  oflfer. 

"*  9.  The  tenant  to  be  bound  to  the  conditions  of  Mr.  Wilkins'  oflfer,  cmd  to 
''  be  thirled  to  the  mill  of  Leask  for  such  corns  of  the  farm  as  he  shall  have  to 
"  grind ;  understanding  that  I  am  to  pay  no  multure  to  the  proprietor,  but  to 
"  pay  the  miller  for  workmanship,  which  is  called  bannock  and  half.  The  f ore- 
"  going  is  my  highest  oflfer." 

On  the  2d  of  June  following,  Mr.  Gordon  answered  by  letter, — 

"  I  have  received  and  considered  your  oflfer  to  Mr.  Grant,  of  28th  May,  for 
"  Kirkton  and  Seafield,  according  to  the  new  arrangement,  as  delineated  on  Mr. 
"  Johnston's  plan,  of  which  oflfer  the  prefixed  is  an  exact  copy ;  and  I  accept 
"  thereof  on  the  footing  of  Mr.  Wilkins'  oflfer,  and  the  general  conditions  laid 
''  down  by  me  for  the  whole  estate ;  and  at  your  request,  and  to  oblige  you,  I 
"  further  agree  to  accept  of  your  victual,  60  bolls  in  bear,  and  40  bolls  in  meal, 
"  and  to  enclose  your  part  of  the  Crawley  8md  Muckletown,  if  you  require  it — 
"  you  paying  at  the  rate  of  six  per  cent  alon^  with  vour  rent  for  the  expense  of 
"  said  enclosure,  and  keeping  it  fencible  and  m  good  condition  during  the  lease, 
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"  and  leaving  it  so  at  your  removal,  and  leaving  that  farm  in  three  years'  grass, 
"  and  Seafield  the  same,  and  on  same  terms  if  enclosed  by  me ;  your  removal 
"  from  each,  in  that  event,  to  be  at  Martinmas  instead  of  Whitsunday :  and  if 
"  you  find  me  a  good  tenant  for  the  farm  of  Crawley,  enclosed  or  unenclosed,  I 
"  shall  either  accept  of  him  and  relieve  you  in  so  far,  or  allow  you  to  subset  it 
"  to  him  yourself,  understanding  that  he  is  to  have  a  proportion  of  my  allow- 
"  ances  for  building,  and  for  lime,  &c.,  and  to  be  liable  to  all  the  other  conditions 
"  imposed  on  the  other  tenants.  A  lease  to  be  prepared  and  executed  as  soon 
"  as  the  other  leases  of  the  estate  can  be  got  ready." 

Anderson  had  been  already,  under  the  old  lease,  in  possession  of  the  farm, 
and  now  continued  it. 

Afterwards,  a  draft  tack  between  Mr.  Gordon  and  the  tenants  of  Slains  was 
drawn  in  the  following  terms : — '*  It  is  contrewjted,  agreed,  and  ended,  betwixt 
"  Charles  Gordon  of  Cluny,  Esq.  heritable  proprietor  of  the  estate  of  Slains,  of 
''  which  the  lands  and  others  after-mentioned  are  a  part,  of  the  one  part,  [9]  and 
"  of  the  other  part,  in  manner  and  to  the  eflfect  following : — ^That 

"  is  to  say,  the  said  Charles  Gordon,  in  consideration  of  the  yearly  tack-duty  of 
"  money  and  victual  underwritten,  and  of  the  other  prestations,  conditions, 
"  stipulations,  and  reservations  specified  and  contained  in  a  separate  paper  of 
"  general  articles,  subscribed  by  him  as  relative  to  his  leases  of  said  estate,  and 
''  to  be  held  as  part  of  these  presents,  hath  set,  and  in  tack  and  lease  let,  as  he 
"  hereby  sets,  and  in  tack  and  assedation  lets,  to  the  said  and  his 

"  heirs,  secluding  assignees  and  subtenants,  legal  or  voluntcuy,  without  the 
"  express  consent  of  the  proprietor,  all  and  whole  lying  in  the 

''  parish  of  Slains,  and  county  of  Aberdeen,  as  the  same  have  been  marched  and 
"  bounded  according  to  a  new  arrangement  and  plan  of  said  estate,  made  by 
"  Thomas  Johnston,  land-surveyor,  subscribed  by  the  said  Charles  G<)rdon,  and 
"  already  subscribed,  or  to  be  subscribed,  by  the  said  with 

''  which  contents  and  boundaries  he  holds  himself  satisfied,  and  that  for  the 
"  space  of  21  years  and  crops  from  and  after  the  term  of  Whitsunday  1801, 
''  which  is  hereby  declared  to  have  been  the  commencement  of  this  tack,  and 
'*  the  term  of  the  said  his  entry :  which  tack,  with  and  under 

"  the  several  prestations,  conditions,  stipulations,  and  reservations,  before  and 
"  after  specified,  and  in  the  articles  referred  to,  the  said  Charles  Gordon  binds 
**  and  obliges  himself,  his  heirs  and  successors,  to  warrant  at  all  hands :  For  the 
"  which  causes,  and  on  the  other  part,  the  said  binds  and  obliges 

"  himself,  his  heirs  and  successors,  not  only  to  adhere  to,  obey  and  perform,  the 
"  whole  articles,  conditions,  stipiQations,  and  others,  contained  in  the  general 
"  articles  r^arding  said  estate,  herein  [before]  referred  to,  and  held  as  part  of 
'*  these  presents,  but  also  to  pay  to  the  said  Charles  Gordon,  his  heirs  or  assignees, 
•'  or  to  any  factor  to  be  appointed  by  him  or  them,  for  the  years  of  the  present 
''  lease  yet  to  run,  the  money  and  victual  tack-duties  underwritten ;  viz.  the  sum 
"  of  sterling  of  money  rent  each  year,  by  equal  portions,  at  two  terms,  the 

"  first  Martinmas  and  Whitsunday  after  the  separation  of  each  year's  crop  from 
"  the  ground,  beginning  the  first  half-year's  payment  at  Martinmas  1804,  for 
"  that  year's  crop,  and  the  next  term's  payment  for  said  crop  at  Whitsunday  1805, 
"  and  so  f urth  yearly  and  termly  thereafter,  during  the  currency  of  this  tack, 
"  with  a  fifth  part  more  of  each  term's  payment  of  liquidate  penalty  in  case  of 
*'  failure,  and  the  l^al  annualrent  [10]  of  the  said  termly  payments  from  the 
''  time  that  the  same  become  due  during  the  not-payment ;  as  also  to  pay  and 
•*  deliver  to  the  said  Charles  Gordon,  Esq.  or  his  foresaids,  the  number  and 
"  quantity  of  bolls  of  bear,  and  bolls  of  oatmeal,  good  and 

"  sufficient  victual;  the  meal  to  be  of  the  accustomed  weight  of  the  barony, 
''  being  eight  stone  and  two  pound  weight  each  boll,  and  the  bear  of  the 
*'  accustomed  measure  of  the  best  of  the  growth  of  the  farm,  seed  only  excepted, 
"  and  to  be  dressed  and  cleaned  to  the  satisfaction  [of  the  person  receiving  the 


Digitized  by 


Google 


"'T- 


m.  WlUon  ft  nutw.  GORDON  V.   ANDERSON.  7 

"  same] ;  ^  the  meal  to  be  delivered  from  the  mill-eye  free  of  mixture,  between 
"  Yule  and  Candlemas  each  year,  and  the  bear  [also]  each  year,  betwixt  [Yule 
''  and]  Candlemas,  and  that  at  the  granaries  of  the  said  Charles  Gordon  upon 
"  the  estate  of  Slains,  or  at  any  other  place  on  said  estate  to  be  fixed  by  him, 
*'  and  from  thence,  and  at  his  the  tenant's  own  expense,  to  transport  the  same, 
"  at  any  time  required,  to  Newburgh,  Peterhead,  Aberdeen,  or  any  other  place 
"  or  port  of  the  lUce  distance :  And  the  said  further  obliges  himself 

''  and  his  foresaids,  at  the  expiry  of  this  tack,  to  flit  and  remove  themselves,  and 
"  their  families,  servants,  cottars,  and  dependants,  and  whole  goods,  stocking  and 
"  effects  of  every  kind,  from  the  premises,  and  to  leave  the  same  void  and  redd, 
"  without  any  warning  or  process  at  law  to  that  eflfect ;  wherein  if  he  fail,  he 
"  shall  be  liable  in  triple  the  said  yearly  rent,  for  each  yeau:  he  continues  there- 
"  after :  And  both  parties  oblige  themselves  and  their  foresaids  to  implement 
"  and  perform  their  respective  parts  of  the  premises,  and  of  [said]  separate 
"  articles  to  each  other,  under  the  penalty  of  L.100  sterling,  to  be  paid  by  the 
'*  party  failing  to  the  party  performing,  or  willing  to  perform,  over  and  above 
"  performance ;  and  consent  to  the  registration  hereof,  and  of  the  said  separate 
"  articles,  as  part,  in  the  hooks  of  Council  and  Session,  Sheriff  Court  hooks  of  Aher- 
"  deen,  or  others  competent,'*  *  &c. 

"N.  B. — The  clause  of  subscription  should  hear,  thai,  of  the  daie  of  the  tenant's 
"  subscribing,  he  has  got  printed  copy  of  the  separaie  articles,  and  the  articles  shmUd 
"  he  recorded  as  a  probative  unit,  and  the  tack  hear  the  daie  of  registration.*' 

Written  on  the  back  thus : — 

"  The  seven  preceding  pages  is  the  draft  of  the  tack  which  we  agree  to  enter 
"  into  for  our  respective  farms  on  the  estate  of  Slains,  with  this  exception,  that 
"  such  of  us  as  have  separate  [11]  writings  from  the  proprietor,  for  giving  us 
''  further  allowance  for  buildings  than  specified  in  the  general  articles,  the  terms 
*'  of  such  separate  writings  are  to  be  engrossed  in  our  tacka — Slains,  12th 
"  May  1804" 

The  document  was  then  subscribed  by  21  tenants,  including  Wilkins,  but  not 
Anderson.    He,  however,  afterwcurds  did  so,  under  this  qualification : — 

''Mr.  Anderson  agrees  to  the  above,  with  this  difference  only,  that  his  tack 
"  was  a  Martinmas  entry.    (Signed)  John  Anderson. — Aberdeen,  Aug.  30, 1806. 

The  draft  was  never  extended,  or  formally  executed. 

Anderson  remained  in  possession  of  his  farm  until  the  termination  of  the 
stipulated  endurance ;  and  Colonel  Gordon,  understanding  that  he  contemplated 
carrying  off  the  whole  straw  of  the  waygoing  crop  when  he  removed,  presented 
an  application  to  the  Sheriff  of  Aberdeenshire,  praying  him  to  ordain  Anderson 
and  Us  subtenants  "  to  use  the  fodder  of  the  present  crop  upon  the  farm  of 
"  Eirkton  and  others  foresaid,  and  in  the  mean  time  to  prohibit  and  discharge 
''  them,  and  each  of  them,  from  carrying  off  any  part  of  the  fodder  of  said  f sums, 
*'  hay  excepted,  until  parties  are  heard  and  this  action  decided."  The  Sheriff 
granted  interim  interdict,  which,  however,  he  af  terwjurds  recalled,  juid  allowed 
the  tenant  to  appropriate  and  remove  the  fodder  in  question.  Colonel  Grordon 
advocated,  and  the  Lord  Ordinary  [Alloway],  "  in  respect  of  the  decision  of  the 
"  House  of  Lords  in  the  case  of  the  Duke  of  Boxburghe  against  Bobertson,  17th 
''  July  1820,"  ordered  Informations  to  the  Court ;  and  his  Lordship  added  in  a 
note, — '*  In  a  case  of  this  nature,  where  the  practice  which  has  so  long  subsisted 
"  in  Scotland  is  said  to  be  totally  subverted  by  a  judgment  of  the  Court  of 
"  Beview,  it  is  necessary  that  both  landlords  and  tenants  should  be  speedily 
"  acquainted  with  the  construction  to  be  put  upon  such  clauses  as  are  now  in 
"  question,  and  that  some  measures  should  be  adopted  to  protect  the  rights  of 
"  the  tenants,  as,  if  they  shall  be  compelled  to  consume  the  fodder  of  their  last 

^  The  wQrds  drcomflexed  were  interlined. 

^  The  words  in  italics  were  in  a  different  handwriting  from  the  rest  of  the  draft 
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"  crop  upon  the  ground,  the  landlord  must  surely  be  compelled  to  find  the  means 
"  of  doing  BO,  as  it  frequently  happens,  even  in  more  southern  parts  of  Scotland 
"  than  where  the  barony  in  question  lies,  that  it  is  difficult  to  get  the  grain  into 
"  the  barn-yard  before  the  term  of  removal  at  Martinmas.  If,  therefore,  a  new 
"  practice  be  introduced,  as  to  the  consumption  of  the  fodder  of  the  outgoing 
"  crop,  it  may  be  a  matter  of  the  most  serious  importance  for  the  country  and 
"  for  the  Courts,  whether  some  new  construction  of  the  clause,  as  to  [12]  the 
*'  tenant's  removal,  may  not  be  devised,  so  as  to  allow  them  to  continue  in 
"  possession  until  Whitsunday,  by  which  time  the  fodder  might  be  consumed ; 
"  and  it  is  supposed  that  the  landlord  must  then  pay  them  for  the  value  of  the 
"  dung  formed  of  that  fodder,  otherwise  he  would  have  a  very  considerable  part 
"  of  last  year's  crop  of  every  tenant  removable  at  Martinmas,  as  the  tenant 
"  could  not,  by  that  term,  have  the  means,  either  of  thrashing  out  the  com,  or 
"  consuming  the  fodder,  which,  at  the  time  the  contract  of  lease  was  entered 
*'  into,  could  not  have  been  in  the  contemplation  of  either  landlord  or  tenant" 
At  this  time  Colonel  Gordon  had  not  produced  any  evidence  of  Anderson  having 
subscribed  the  regulations,  and  the  Court,  on  the  8th  of  July  1823,  found,  "  that 
''  the  regulations  referred  to  not  having  been  signed  by  the  tenant,  or  even 
"  adjusted  at  the  date  of  the  missives  of  lease  in  question,  the  general  reference 
"  made  thereto,  as  in  the  ofifer  of  WiUdns,  is  insufficient  to  render  the  said 
"  regulations  effectual  and  binding  on  the  defendants  in  this  case,  to  the  effect 
'<  of  obliging  them  to  consume  on  the  farm  the  fodder  of  the  last  or  waygoing 
"  crop,  as  contended  for  by  the  pursuer ; "  and  therefore  remitted  simplidter. 

Colonel  Gordon  petitioned,  and  produced  the  draft  of  the  lease,  signed  by 
Anderson ;  and  the  Court,  on  the  28th  November  1823, "  upon  the  petitioner 
*'  making  payment  to  the  respondent  of  the  whole  previous  expenses,"  appointed 
the  petition  to  be  seen  and  answered. 

In  the  meanwhile,  the  same  question  of  construction  of  the  clause  in  the 
regulations  had  been  under  discussion  before  Lord  Cringletie,  with  a  tenant 
named  Bobertson.  His  Lordship  had,  in  respect  of  the  judgment  of  the  House 
of  LordB  in  the*  case  of  the  Duke  of  Boxburghe  against  Bobertson,  remitted  to 
the  Sheriff  to  recall  his  interlocutor  allowing  the  tenant  to  appropriate  and 
remove  the  fodder ;  but  the  Court  reqidred  the  opinions  of  the  other  Judges 
upon  the  legal  construction  of  the  clause ;  and  their  Lordships  being  unanimously 
(with  the  exception  of  Lord  Cringletie)  of  opinion,  that  the  tenant  was,  under 
that  clause,  entitled  to  dispose  or  carry  off  the  straw  of  the  waygoing  crop,  a 
judgment  was  pronounced  to  that  effect  [3  S.  656] ;  and  on  advising  Anderson's 
case,  the  Court,  on  the  10th  March  and  17th  May  1825,  recalled  their  inter- 
locutor, and  found, "  that  the  16th  article  of  the  general  articles  of  lease  regarding 
"  the  estate  of  Cluny,  cannot  be  held  as  applying  to  the  crop  of  the  last  year 
"  [13]  of  the  lease ;  and  that  the  rights  of  the  parties  respecting  the  same  must 
"  be  regulated  by  the  common  law  and  usage  of  the  country ; "  and  remitted 
aimplicUer,  with  full  expenses,  for  which  they  decerned  on  the  26th  of  June 
[4  S.  13]. 

Colonel  Gordon  appealed,  and  the  judgment  in  the  House  of  LordB  in 
Eobertson's  case  having  been  reversed  [2  W.  &  S.  115],  Anderson  cross  appealed 
on  the  specialties  in  his  own  casa 

AppdlarU  in  principal  appeal^  (Colonel  Gordon). — ^The  general  point  as  to  the 
construction  of  the  clause  in  question  has  been  decided,  and  the  respondents  do 
not  dispute  that  the  judgment  of  the  Court  must  be  reversed. 

Bespondmt  in  principal  appeal,  (Anderson). — ^The  general  point  must  certainly 
be  ruled  by  the  decision  in  the  case  of  Bobertson. 

Appellant  in  cross  appeal,  (Anderson). — Independent  of  the  question  of  con- 
struction, the  inquiry  remains  under  the  cross  appeal,  Whether  the  respondent 
ever  put  himself  under  the  operation  of  this  dause  ?  It  is  hard  and  rigorous  in 
its  essence,  and  contrary  to  practica    Slight  evidence  will  not  yield  the  pre- 
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sumption  that  the  tenant  exposed  himself  to  it.  This  is  not  a  matter  of  regiila> 
tion,  which  a  tenant  may  be  supposed  to  have  assumed  by  a  general  reference, 
but  a  condition  which  a  tenant  would  not  have  accepted  had  it  been  distinctly 
brought  before  him.  It  is  conceded,  that  possession  vrill  cure  informality ;  and, 
thei-efore,  Anderson  having  entered  on  the  missive,  the  contract  was  binding. 
Now,  had  the  question  occurred  in  1802,  would  he  have  been  bound  by  the 
clause  ?  The  reference  to  Wilkins'  lease  is  general ;  and  that  of  Wilkins  is  not 
more  particular.  At  that  time,  it  does  not  appear  that  the  r^ulations  were  in 
existence ;  at  any  rate,  they  were  not  signed  by  either  Anderson  or  Wilkina 
The  only  other  evidence  relied  on  by  Colonel  Gk)rdon  is  merely  a  draft  of  a  lease 
full  of  blanks  and  interlineations,  and  improbativa  Not  only  that  could  have 
been  healed  by  possession,  but  the  tenant  did  not  possess  on  the  lease,  but  on  the 
missive  on  which  he  had  already  entered.  Neither  was  there  any  rei  intet-ventus 
to  bar  the  tenant  from  resetting. 

Lord  Chancellor. — You  are  asauming  in  your  argument  that  this  was  an 
entirely  new  contract 

Keay, — ^We  maintain  that  the  tenant  could  not  have  been  [14]  obliged  to 
have  acceded  to  this  clause.  To  make  him  liable,  it  was  necessary  to  have  a  new 
contract  But  the  document  containing  the  new  contract  not  being  probative, 
and  no  possession  having  followed  on  it,  the  contract  is  not  obligatory. 

Lord  Charicellor. — Certain  r^ulations  are  referred  to.  Where  are  they  if 
these  be  not  them  ? 

Keay, — ^We  admit  that  we  would  be  bound  by  mere  r^ulations.  But  this 
is  not  a  regulation  or  a  clause  which  a  tenant  could  have  contemplated 

Lord  UhanceUor. — It  appears  to  me  to  be  a  regulation,  and  one  advcm- 
tageous  to  the  property.  Some  r^ulations  were  clearly  intended,  and  we 
see  a  paper  signed  by  a  number  of  tenants,  all  of  whom  must  have  regsurded 
this  clause  as  a  regulation;  and  the  appellant  himself  signs  the  draft  lease 
adopting  the  r^ulations ;  and  he  hardly  would  have  signed,  if  he  had  not  known 
generally  what  the  r^ulations  referred  to  were ;  nor  can  he  now  protect  himself 
by  saying,  he  did  not  know  what  were  the  r^ulations  he  had  thus  deUberately 
adopted.     The  draft  lease  was  not  a  new,  but  part  of  an  old  contract 

ifUler. — ^We  contend,  that  although  the  tenant  referred  to  certain  regulations, 
he  did  not  refer  to  this  unusual  clause,  which  did  not  relate  to  a  mere  matter 
of  regulation.  The  tenant  not  having  signed  the  regulations,  did  not  assume 
the  obligation  in  the  clauBe  in  question ;  and  the  draft  lease  being  improbative, 
and  not  followed  by  possession,  did  not  bind  the  tenant  Besides,  the  system 
laid  down  by  Colonel  Gordon  was  so  preposterous,  that  with  his  full  knowledge 
it  was  departed  from  by  all  the  tenants  on  the  estate.  It  is  quite  clear  that  the 
interlocutor  finding  Colonel  Gordon  liable  for  the  expenses  up  to  the  date  of  his 
petition  with  which  he  produced  the  draft  lease,  must  stand.  It  was  his  duty 
to  have  originally  come  forward  with  the  strength  of  the  case ;  and  the  draft 
lease  was,  or  must  be  held  to  have  been,  in  his  possession. 

Respimdent  in  cross  appeal,  {Colonel  Gordon), — ^The  obligation  to  grant  a  lease 
is  identical  with  granting  a  lease;  and  Anderson's  notes  and  missive  being 
followed  by  possession,  became  binding.  In  it,  he  referred  to  the  conditions  of 
Wilkins'  oflfer;  and  Wilkins  refers  to  r^ulations.  It  is  not  pretended  that 
there  are  any  other  regulations  than  those  in  question ;  and  it  cannot  be  believed 
that  any  of  these  tencmts  would  refer  to  what  they  were,  as  Anderson  pretends 
he  was,  utterly  ignorant  of.    Colonel  Grordon's  acceptance  is  quite  conclusive. 

[16]  Ijord  CfutnceUor, — Colonel  Grordon  distinctly  describ^  the  conditions  as 
**  laid  down,"  not  merely  as  r^ulations  to  be  afterwards  framed. 

Wilson, — ^Then  we  have  the  dnrf t  lease  signed  by  Anderson  and  Wilkins — 
the  former  adding  a  condition  to  his  signature,  proving  he  had  carefully  weighed 
the  reguktions.  This  draft  has  been  possessed  on  since  1804  It  distinctly 
refers  to  the  regulations  as  pars  contractus,  and  as  already  in  existenca    It  is 
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quibbling  to  say,  that  the  possession  cannot  be  ascribed  to  the  lease,  but  to  the 
missive.  The  possession  was  continuous,  and  applicable  to  both.  In  truth,  the 
tenant  had  been  in  the  farm  under  his  old  lease,  and  never  ceded  possession  to 
re-enter  on  the  missive.  The  argument,  that,  in  consequence  of  the  system 
being  irrational,  Anderson  departed  from  it,  shews  that  he  knew  what  were  the 
regulations.  But  there  is  no  ground  for  such  a  statement ;  and  if  the  tenants 
departed  from  the  system  contained  in  these  r^ulations,  they  did  so  in  breach 
of  their  covenant,  and  in  the  ignorance  of  the  landlord.  There  is  nothing 
rigorous  in  the  clause  itself.  Indeed,  it  is  introduced  into  the  leases  of  the 
richest  agricultural  districts  of  Scotland,  and  where  the  best  farming  prevails. 
The  previous  expenses  ought  not  to  have  been  laid  on  Colonel  Grordon.  The 
tenant  must  have  known  of  the  existence  of  the  draft,  and  ought  not  to  have 
argued  his  case  on  the  assumption  that  none  such  had  ever  been  drawn.  In 
poiut  of  fact,  the  draft  was  in  the  hands  of  a  person  who  formerly  had  been 
agent  for  Colonel  Grordon,  and  who  only  accidentally  recovered  it  after  the  Court 
had  pronounced  their  judgment  of  the  8th  July  1823. 

The  House  of  Lords  ordered  and  adjudged,  "  That  the  said  several  inter- 
"  locutors  of  the  Sheriflf-substitute  and  Sheriff-depute  of  Aberdeenshire,  also  the 
"  several  interlocutors  of  the  Court  of  Session  of  the  8th  July  and  13th 
"  December  1823,  and  the  17th  of  May  and  25th  June  1825,  complained  of  in 
"  the  said  original  appeal,  be,  and  the  same  are  heieby  reversed.  And  it  is 
"  farther  ordered  and  adjudged,  that  the  said  interlocutor  of  the  Court  of  Session 
"  of  the  28th  November  1823  be,  and  the  same  is  hereby  afl&rmed.  And  it  is 
"  farther  ordered  and  adjudged,  that  the  said  interlocutor  of  the  Court  of  Session 
"  of  the  10th  March  1825,  also  complained  of  in  the  said  appeal,  be,  and  the 
"  same  is  hereby  reversed,  except  so  far  as  the  same  recalls  the  previous  inter- 
"  locutor  of  the  Court  of  Session  of  the  8th  July  1823.  And  it  is  farther  ordered 
"  and  adjudged,  that  the  cross  appeal  be,  and  the  same  is  hereby  dismissed  by 
*'  this  House,  cmd  that  [16]  the  said  interlocutors  therein  complained  of  be,  and 
"  the  same  are  hereby  affirmed.  And  it  is  farther  ordered,  that  the  said  cause 
"  be  remitted  back  to  the  Court  of  Session,  to  proceed  therein  in  such  manner 
''  as  is  consistent  with  this  judgment." 

Lord  Chancbllob. — "  My  Lords,  There  is  case  which  was  argued  on  a  former  day  at 
your  Lordships'  Bar,  of  Anderson  against  Gordon,  in  which  there  was  an  appeal,  or 
indeed  appeals,  from  the  Courts  of  Scotland.  One  of  the  appeals  related  to  the  con- 
struction of  a  particular  clause  in  a  lease,  or  rather  a  clause  contained  in  certain  articles 
and  conditions  referred  to  and  adopted  in  a  lease.  The  clause  was  in  these  terms  : — 
'  The  whole  fodder  to  be  used  upon  the  ground,  and  none  sold  or  carried  away  at  any 
'  time,  hay  only  excepted ;  and  all  the  dung  to  be  laid  upon  the  farm  the  last  year  of 
*  the  lease.'  llie  question  that  was  intended  to  be  argued,  related  to  the  interpretation 
of  that  clause.  It  was  contended  on  the  part  of  the  tenant,  that  it  did  not  refer  to  the 
last  year  of  the  lease.  When  the  case  was  called  on  at  the  Bar,  the  Counsel  very 
properly  abandoned  that  part  of  the  case ;  and  they  abandoned  it,  on  the  ground  that 
the  very  point  had  been  previously  decided  by  this  House ;  and  therefore  it  is  unneces- 
sary that  I  should  trouble  your  Lordships  by  making  any  farther  observations  upon  that 
part  of  the  case.  It  is  admitted  that  the  judgment  of  the  Court  below,  in  that  respect, 
must  be  reversed. 

"  But  another  question  arose,  and  a  material  and  important  question  for  consideration, 
which  was  this,  Whether  the  clause  in  question  was  binding  on  the  tenant  Mr.  Anderson  1 
It  was  contended,  that  it  was  not  bindmg  on  the  tenant  Mr.  Anderson ;  that  he  had  not 
subscribed  it ;  and  that  he  had  never  seen  it  when  the  lease  was  granted,  and  when  he 
had  taken  possession  of  the  farm.  It  is  necessary,  therefore,  that  I  should  call  your 
Lordships'  attention  to  the  documents.  It  appears  that  Mr.  G<>rdon  was  the  proprietor 
of  an  estate  of  the  name  of  Slains,  which  was  divided  into  several  parts ;  and  that  in 
the  year  1801  he  was  about  to  relet  to  different  tenants  the  whole  of  this  property. 
Among  the  persons  who  appear  to  be  allowed  to  take  a  farm,  was  a  person  of  the  name 
of  George  Wilkins.    George  Wilkins,  it  appears,  wrote  a  letter,  dated  tiie  23d  May  1801, 
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in  these  tenns  : — '  I  agree  to  the  secluBion  of  assignees  and  suhtenants,  and  to  actual 
'  residence  hy  me  and  mine  upon  the  farm  ;  and  to  a  general  rotation  of  cropping,  and 

*  any  other  regulation  to  he  laid  down  for  the  whole  estate ;  * — that  was,  the  whole 
estate  of  Slains,  which  was  to  be  taken  by  a  number  of  tenants.  Lastly,  he  said,  '  I 
'  engage  to  enter  into  a  lease  in  the  foregoing  terms.     The  lease  to  contain  all  the 

*  regulations  intended  to  be  laid  down  for  the  estate,  if  by  that  time  digested  and  ready.' 
So  that  if  the  regulations  which  were  proposed  were  digested  and  ready, — I  mean  those 
regulations  which  were  to  apply  to  the  whole  estate  of  Slains, — ^thoae  regulations  were 
to  be  contained  in  the  lease. 

[17]  "  Mr.  Anderson,  who  is  one  of  the  parties  to  this  appeal,  a  few  days  after  the 
letter  to  which  I  have  referred,  entered  into  this  agreement,  or  made  this  proposal : — 

*  Notes  of  offer  by  John  Anderson  to  Mr.  Grordon.  A  lease  of  Kirkton  as  possessed  by 
'  bim,  with  part  of  the  lands  of  Crawleys  and  Muckletown,  as  delineated  on  the  plan, 
'  for  21  years  from  this  Whitsunday  and  Martinmas  next ; '  and  then  the  offer  being 
divided  into  distinct  heads,  the  ninth  is  in  these  terms : — '  The  tenant  to  be  bound  to 

*  the  conditions  of  Mr.  Wilkins'  offer,* — that  is  the  Mr.  Wilkins  to  whose  letter  I  before 
referred  your  Lordships, — '  and  to  be  thirled  to  the  mill  of  Leask  for  such  corns  of  the 
'  farm  as  I  have  occasion  to  grind ;  understanding  that  I  am  to  pay  no  multure  to  the 

*  proprietor,  but  to  pay  the  miller  for  workmanship,  which  is  called  bannock  and  half.' 
This  letter  is  dated  28th  May  1801 ;  and  in  four  days  afterwards,  namely,  on  the  2d 
June  1801,  Mr.  Gordon  writes  as  follows,  addressed  to  Mr.  John  Anderson  in  Kirkton 
on  Slains  : — *  Sir, — I  have  received  and  considered  your  offer  to  Mr.  Grant,  of  28th  May 
'  for  Kirkton  and  Seafield,  according  to  the  new  arrangement  as  delineated  on  Mr. 
'  Johnston's  plan,  of  which  offer  the  prefixed  is  an  exact  copy,  and  I  accept  thereof  on 
'  the  footing  of  Mr.  Wilkins'  offer,  and  the  general  conditions  laid  down  by  me  for  the 

*  whole  estate.'  So  that  he  refers  distinctly  to  the  proposition  made  by  Mr.  Wilkins, 
which  had  been  accepted  by  Mr.  Grordon,  and  which  was  to  include  the  general  conditions 
laid  down  for  the  whole  estate. 

''  Now  these  general  conditions  laid  down  for  the  whole  estate,  were  contained  in  a 
separate  paper,  entitled,  '  Articles  and  Conditions,  laid  down  by  Mr.  Gordon,  for  letting 
'  the  estate  of  Slains.'  Those  conditions  are  21  in  number,  and  the  16th  is  the  con- 
dition referred  to.  '  The  whole  fodder  to  be  used  upon  the  ground,  and  none  sold  or 
^  carried  away  at  any  time,  hay  only  excepted ;  and  the  dung  to  be  laid  upon  the  farm 
^  the  last  year  of  the  lease.'  Thus  the  matter  stood  when  this  came  originally  before 
the  Court  below ;  and  the  case  was  argued  at  considerable  length  as  to  the  construction 
of  this  clause,  and  with  reference  to  the  point,  to  which  I  have  called  your  Lordships' 
attention,  whether  it  applied  to  the  last  year  of  the  lease ;  but  the  Court  did  not  think 
it  necessary  at  that  time  to  decide  the  general  question,  because  they  were  of  opinion 
that,  upon  the  documents  to  which  I  have  referred  your  Lordships,  there  was  not 
sufficient  to  satisfy  the  Court  that  these  regulations  had  been  adopted  by  the  tenant  Mr. 
Anderson.  He  did  not  subscribe  this  paper ;  and  there  was  no  evidence  that  he  had 
seen  it.  Under  these  circumstances  the  Court  were  of  opinion  in  favour  of  Mr. 
Anderson,  and  they  gave  judgment  accordingly.  Afterwards,  however,  another  document, 
to  which  I  shall  presently  c»ll  your  Lordships'  attention, — a  draft  tack  signed  by  both 
Mr.  Wilkins  and  Mr.  Anderson, — was  produced  by  Mr.  Gordon ;  and  Mr.  Gordon,  on 
the  ground  of  the  production  of  this  instrument,  which  had  been  signed  by  the  tenant, 
and  by  which  those  regulations,  as  he  contended,  were  adopted,  applied  to  the  Court  to 
recall  its  former  judg- [18] -ment  The  Court,  under  these  circumstances,  did  that 
which  I  am  sure  your  Lordships  will  approve  of — the  Court  did  recall  its  former  judg- 
ment; but  they  also  added  this  condition,  which  I  think  your  Lordships  will  also 
think  a  very  fit  condition  to  be  added, — that  as  the  case  had  now  assumed  a  new  shape, 
as  Mr.  Goidon  had  not  originally  produced  it  before  the  Court,  and  as  judgment  had 
been  pronounced  against  him  in  consequence  of  the  defect  of  the  case  he  himself  had 
brou^t  forward,  if  he  was  at  this  stage  to  be  allowed  to  supply  the  defect,  it  should  be 
on  condition  that  he  should  pay  the  expenses.  I  think  your  Lordships  will  be  of 
opinion,  that  was  a  proper  condition  to  be  imposed  upon  ALr.  Gordon.  If  your  Lord- 
ships should  be  of  that  opinion,  that  will  be  an  answer  to  one  of  the  objections  urged  at 
the  Bar  on  the  part  of  Mr.  Grordon,  that  Mr.  Gordon  should  not  pay  those  expenses. 
I  think  your  Lordships  will  be  of  opinion  that  he  ought. 

''The  next  question  is,  whether  there  was  sufficient  evidence  to  shew  that  the 
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articles  had  been  adopted.  The  instrument  to  which  I  have  referred,  was  produced 
after  this  judgment  had  been  pronounced,  and  was  in  these  terms : — '  It  is  contracted, 

*  agreed,  and  ended,  betwixt  Charles  Gordon  of  Cluny,  Esq.  heritable  proprietor  of  the 

*  estate  of  Slains,  of  which  the  lands  and  others  after-mentioned  are  a  part^  and 

*  of  the  other  part,  in  manner  and  to  the  effect  following ;  That  is  to  say,  the  said 

*  Charles  Grordon,  in  consideration  of  the  yearly  tack-duty  of  money  and  victual  under- 

*  written,  and  of  the  other  prestations,  conditions,  stipulations,  and  reservations  specified 

*  and  contained  in  a  separate  paper  of  General  Articles,  subscribed  by  him  as  relative 

*  to  his  leases  of  said  estates,  and  to  be  held  as  part  of  these  presents,  hath  set, 
'  and  in  tack  and  assedation  let,  as  he  hereby  sets,  and  in  tack  and  assedation  lets,  to 

*  the  said  and  his  heirs,  secluding  assignees  and  subtenants,  legal  or 

*  voluntary,  without  the  express  consent  of  the  proprietor.  All  and  Whole.'  The  paper 
of  separate  articles,  which  is  here  referred  to,  is  the  articles  and  conditions  to  which  I 
have  called  your  Lordships'  attention,  and  which  were  entitled,  *  Articles  6uid  Conditions 

*  laid  down  by  Mr.  Grordon  for  letting  the  estate  of  Slains.'  This  draft  tack  was  signed 
by  the  tenants,  and  among  others  by  Greorge  Wilkins,  who  was  a  party  to  the  original 
contract  to  which  reference  was  made  in  the  contract  between  Mr.  Gordon  and  Mr. 
Anderson,  and  by  which  terms  Mr.  Anderson  was  to  be  bound ;  and  the  draft  tack  was 
also  signed  by  Mr.  Anderson  himself  in  these  terms : — *  Mr.  Anderson  agrees  to  the 

*  above,  with  this  difference  only,  that  his  tack  was  a  Martinmas  entry.  (Signed)  John 
'  Andbbson.'  The  Court  below  was  of  opinion,  on  the  production  of  this  paper,  that 
these  articles  were  adopted  by  Mr.  Anderson,  and  that  the  original  defect^  which  had 
led  the  Court  to  pronounce  the  judgment  to  which  I  have  referred,  was  completely 
supplied.  I  think  your  Lordships  will  be  of  the  same  opinion.  It  was  stated  in  argu- 
ment at  the  Bar,  and  I  believe  was  contended  below,  that  this  was  a  new  contract ;  and 
that  if  a  new  contract,  then,  not  having  been  entered  into  according  [19]  to  the  forms 
and  ceremonies  required  by  the  law  of  Scotland,  it  could  not  be  binding  upon  the 
parties.  It  was  said  that  Mr.  Anderson  was  in  possession  of  the  property  as  a  tenant 
under  the  original  agreement ;  and  that  if  this  were  an  entire  new  contract,  not  being 
executed  in  the  manner  required  by  the  law  of  Scotland,  it  could  not  have  varied  the 
original  term  :  but  I  think  your  Lordships  will  be  of  opinion,  as  the  Court  below  appears 
to  have  been  of  opinion,  that  this  is  not  to  be  considered  a  new  contract ;  that  it  is 
nothing  more  than  a  completion  of  the  first  contract.  There  were  certain  terms  and 
stipulations  by  which  the  estate  was  to  be  held  by  the  tenant,  Mr.  Anderson ',  these 
terms  and  stipulations  were  also  to  be  binding  on  Mr.  Wilkins.  There  was  a  reference 
by  one  contract  to  the  other.  If  those  are  not  the  terms  and  stipulations,  there  are  no 
terms  and  stipulations  existing  with  respect  to  the  farm ;  but  Mr.  Anderson,  by  having 
subscribed  this  paper,  though  it  was  not  prescribed  till  four  years  or  three  years  after 
he  entered  on  the  farm,  has  identified  it  as  containing  the  regulations  by  which  he  was 
to  be  bound.  I  think,  therefore,  if  your  Lordships  will  be  of  opinion  that  it  is  not  to 
be  considered  as  an  entire  new  contract,  that  it  is  to  be  viewed  as  nothing  but  a  recogni- 
tion by  Mr.  Anderson  that  those  are  the  regulations  referred  to  in  this  contract^  namely 
those  regulations  which  were  to  be  binding  upon  him,  in  as  much  as  they  were  for  the 
general  regulation  of  the  estate  of  Slains.  Ji  your  Lordships  are  of  that  opinion,  the 
judgment  of  the  Court  below  must,  in  that  respect^  be  affirmed.  I  should  therefore 
submit  to  your  Lordships,  that  the  judgment  of  the  Court  of  Session,  as  to  the  construc- 
tion of  this  clause,  having  been  abandoned  at  the  Bar,  the  judgment  in  that  respect 
must  be  reversed ;  and  I  ^ould  submit  to  your  Lordships,  for  the  reasons  I  have  stated, 
that  your  Lordships  will  be  of  opinion,  that  the  judgment  of  the  Court  of  Session  with 
respect  to  the  other  question,  namely,  whether  or  not  these  terms  and  regulations  were 
binding  on  Mr.  Anderson,  must  be  affirmed.  At  the  same  time  I  also  submit  to  your 
Lordships,  that  as  this  instrument  was  not  produced  in  the  first  instance,  the  expense 
thrown  upon  Mr.  Gordon  in  the  Court  below  is  properly  thrown  upon  him ;  and  that 
part  of  the  judgment  must  also  be  affirmed." 

Bespandenfs  AtUhorUiea,  (Colonel  Gordon). — Countess  of  Moray,  July  23,  1772, 
(4392) ;  Grant,  July  10,  1788,  (15,180) ;  Bell's  Treatise  on  Leases,  voL  L  p.  307. 

[Cf.  11  S.  647;  7  W.  &S.  545.] 
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in.  Wilson  &  Shaw  19  [8  8.  259]. 

Strachan  and  Gavin,  Appellants.— ^/.-G^  Tindal—John  Campbell. 

G.  Paton  and  Others,  Bespondenta — Lushiryton — Keay. 

22d  February  1828. 

Mutual  Contract — Ebpabation — [Mbasubb  of  Damaqbs] — Expbnbes. — Ship-builders 
having  agreed  to  repair  and  lengthen  a  whale  ship  at  a  certain  rate  of  wages,  and 
to  make  use  of  English  oak ;  and,  during  the  currency  of  the  operations,  the  rate  of 
wages  of  carpenters  having,  [20]  under  the  authority  of  the  Justices  of  the  Peace, 
been  increased;  and  the  ship-builders  having  made  use  of  American  instead  of 
English  oak ;  and  the  ship  having  been  delivered  as  complete,  and  thereupon  sent 
to  die  whale  fishing  at  Davis'  Straits,  but,  in  consequence  of  the  deficiency  of  the 
work,  having  been  obliged  to  retom  to  port,  and  been  there  detained  for  twenty- 
two  days  undergoing  repairs ;  and  having  then  lost  the  proper  season  for  the  Straits, 
and  been  sent  to  Greenland; — Held,  (affirming  the  judgment  of  the  Court  of 
Session),  1.  That  the  ship-builders  could  not  <^rge  a  higher  rate  of  wages  than 
that  agreed  on ;  2.  That  although  American  oak,  at  the  time,  was  as  expensive  as 
English,  and  was  then  considered  equally  good,  yet,  as  it  was  not  so  good,  the  ship- 
builders were  responsible  for  the  loss  thereby  sustained ;  3.  That  they  were  liable 
for  the  expense  of  the  repairs,  and  of  the  wages,  &c.  of  the  seamen,  incurred  after 
the  vessel  was  brought  back  from  the  voyage  to  Davis'  Straits ;  4.  That  they  were 
also  liable  for  any  loss  suffered  by  the  vessel  not  being  able  to  go  to  Davis'  Straits, 
or  to  reach  Greenland  at  the  proper  fishing  season ;  and,  5.  That  although  the  ship- 
builders were  partly  successfid  in  the  litigation,  yet  as  the  shipowners  prevailed  in 
r^ard  to  their  counter-claims,  they  were  entitled  to  expenses. 

On  the  11th  of  July  1806,  Paton  and  others,  partners  of  the  Whale  Fishing 
Company  of  Montrose,  and  owners  of  the  whaler  Eliza  Swan,  directed  their 
manager,  Kinnear,  to  write  to  Strachan  and  Gavin,  ship-builders  at  Leith,  "  that 
"  they  have  now  come  to  the  resolution  of  having  that  vessel  lengthened  and 
"  repaired,  and  that  they  are  desirous  she  shall  be  put  into  your  hands :  I  there- 
"  fore  b^  to  know  if  you  have  got  at  present  an  empty  dock  that  would  admit 
"  her ;  if  not,  please  say  how  soon  The  season  beinc  now  far  advanced,  I  would 
"  wish  her  put  into  dock  as  early  as  possible.  For  me  satisfaction  of  those  con- 
"  cemed,  it  will  be  obliging  if  you  will  at  same  time  give  an  estimate  of  the 
**  probable  expenses  attending  the  13  feet  which  is  to  be  put  into  her.  In  order 
"  to  enable  you  to  do  this,  I  give  you  the  following  particulau:^,  viz.  From  the 
"  fore  part  of  the  main  stem  to  the  after  part  of  the  stem  post  aloft,  is  89  feet ; 
"  her  breadth,  at  the  broadest  part  of  the  main  wales,  25  feet  10^  inches ;  her 
''  height  between  decks  is  4  feet  8  inches,  and  admeasures  241  tons  69-94th  parts. 
''  The  additional  length  we  mean  to  put  into  her  is  13  feet.  I  am  required  also 
"  to  request  you  to  note  the  prices  of  your  timber,  planks,  &c.  and  rate  of  wages, 
'*  together  with  your  dock  dues :  the  timber  must  be  all  English  oak ;  and  if 
"  you  have  a  sufficient  quantity  on  hand  for  the  repair  of  the  ship,  besides  her 
"  lengthening,  as  she  wUl  need  a  certain  quantity  of  floors  and  foot-hooks ;  and 
"  we  intend  to  make  the  deck  flush  fore  and  aft." 

Next  day  Kinnear  wrote,  that  the  depth  of  the  hold  was,  from  the  keelson  to 
the  upper  deck,  16  feet  18  inches ;  and  requested  Strachan  and  Gavin  to  note 
what  the  iron  work  could  be  furnished  for. 

[21]  On  the  14th  Strachan  and  Gtavin  answered,  "  We  have  to  inform  you 
''  that  the  Eliza  Swan  may  be  taken  into  dock  next  spring  tides,  say  about  the 
•*  29th  current.  With  regard  to  the  expense  of  lengthening  her,  this  cannot  be 
"  estimated  with  any  degree  of  correctness,  unless  we  had  the  exact  scantling  of 
"  plank  and  timber,  the  average  length  of  the  midship  planks  in  the  bottom,  &c; 
"  but,  from  a  rough  calculation,  we  think  the  probable  expense  of  lengthening 
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"  her  13  feet,  would  be  about  L.900.  As  the  vessel  will  require  other  repairs, 
"  which  would  interfere  with  the  lengthening,  we  think  the  best  way  for  both 
"  parties  would  be  to  do  the  whole  by  day's  work.  The  captain  will  have  it  in 
"  his  power  to  keep  an  exact  account  of  the  articles  expended,  and  to  turn  oflf 
''  any  workman  that  does  not  please  him.  We  have  on  hand  an  excellant  assort- 
"  ment  of  English  oak  timber,  of  a  suitable  size  for  the  vessel."  A  note  of  prices 
was  added,  and,  inter  alia,  "  wages  per  day,  3s.  4d.  common  English  oak  timber 
"  per  foot,  girth  measure,  5s."  Kiimear  wrote  in  answer,  that  the  vessel  would 
be  sent  round  as  soon  as  possible,  and  requesting  to  be  advised  how  soon  "  you 
"  can  engage  to  have  the  Eliza  Swan  lengthened  and  thoroughly  repaired.  The 
"  owners  are  anxious  to  have  the  job  executed  with  all  expedition."  Strachan 
and  Gravin  replied,  ''  If  nothing  material  is  to  be  done  to  the  vessel  besides 
"  lengthening,  we  think  the  repair  may  be  completed  in  from  two  to  three 
"  months  after  she  is  docked.  At  all  events,  you  may  be  assured  that  no  exer- 
"  tion  will  be  wanting  on  our  parts  to  finish  the  work  with  the  greatest  possible 
"  dispatch."  Einnear  then  wrote,  "  The  ship  will  be  oflf  to-morrow,  and  round 
"  to  you  in  a  few  days,  and  hope  you  will  make  every  exertion  to  finish  the  ship 
"  soon  and  well  P.  S. — ^As  it  is  understood  that  nothing  is  to  be  put  into  the 
"  ship  but  English  oak  timber  and  Dantzic  oak  plank,  to  which  you  must  bind 
"  yourselves  by  letter,  as  you  did  not  mention  in  your  letter  of  the  14th  current 
"  the  plank  to  be  Dantzic."  Strachan  and  (Javin  answered, "  The  Eliza  Swan  is 
"  not  yet  arrived ;  we  are  all  clear  for  her,  and  expect  her  up  every  tida  With 
"  respect  to  the  materials,  we  have  a  good  stock  of  English  timber  and  Dantzic 
"  plank,  and  little  or  no  Hamburgh ;  so  that  Captain  Young  will  have  it  in  his 
"  power  to  take  what  he  likes  best ;  and  we  hope  to  be  able  to  execute  the  work 
"  to  the  satisfaction  of  every  one  concerned."  Kinnear  afterwards  wrote, "  I 
"  had  a  letter  from  Captain  Young  on  the  arrival  of  the  Eliza  Swan,  and  that 
"  she  goes  into  dock  on  the  15th  current,  (August),  and  hope  you  will  put  on 
*'  her  the  best  of  materials,  [22]  and  likewise  the  best  of  workmanship  on  her, 
"  and  return  her  as  soon  as  possible." 

The  vessel  was  received  into  dock  on  the  15th  August,  and  the  lengthening 
and  requisite  repairs  proceeded  in.  Captain  Young,  the  master,  the  ship-car- 
penter, and  Mr.  Young,  a  part  owner,  superintended  the  workmanship.  The 
vessel  was  sent  out  of  dock  on  the  26th  January  following,  and  delivered  over  to 
the  captain.  The  expense  amounted  to  L2685,  3s.  8d.  of  which  L.1350  were 
paid  to  account.  During  the  currency  of  the  operations  the  wages  of  carpenters 
were  increased,  under  the  sanction  of  the  Justices  of  the  Peace,  sixpence  per  day 
more  than  they  were  at  the  date  of  the  agreement  The  owners  were  dissatisfied 
with  the  way  the  repair  had  been  executed ;  and  they  alleged,  that  while  the 
vessel  was  at  Leith  the  imperfection  of  the  workmanship  had  been  remarked ; 
that  on  the  voyage  from  Leith  to  Montrose  the  vessel  leaked  to  an  alarming 
degree,  and  woidd  have  foundered  if  the  weather  had  not  been  moderate ;  that 
on  reaching  Montrose,  empty  tree-nail  holes  were  discovered ;  that  after  a  repair 
there  the  ship  proceeded  to  Davis'  Straits,  her  origmal  destination,  on  the  whale 
fishing ;  but,  on  reaching  Einnaird's  Head,  her  leaky  condition  compelled  the 
captain  to  put  back ;  that  the  bottom  of  the  vessel  was  there  judicially  examined, 
and  several  deficiencies  discovered  in  the  outwsurd  planking,  both  as  to  the  planks 
themselves  and  as  to  the  caulking  and  plugging  of  the  seams  and  holes ;  that 
after  being  repaired  and  detained  at  Montrose  for  22  days,  and  the  season,  from 
this  delay,  being  too  late  for  Davis'  Straits,  the  vessel  was  employed  in  the 
Greenland  fishery ;  where,  from  the  lateness  of  the  season,  and  the  continued 
leakiness,  the  fishing  proved  far  from  successful ;  that  on  returning  to  Montrose 
a  more  thorough  inspection  became  necessary,  when  it  was  ascertained  that  not 
merely  the  doubling,  but  the  main  bottom  itself  of  the  vessel,  had  been  left  by 
Strachan  and  Gavin  in  a  most  insufi&cient  state ;  that  this  required  extensive 
and  additional  repairs ;  and  that  in  consequence  Einnear  wrote  to  Strachan  and 
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Gavin,  on  the  27th  August  1807,  in  answer  to  their  demand  for  payment  of  the 
balance  of  their  account,  "  I  duly  received  your  letter  of  the  17th  instant,  which 
"  I  have  laid  before  the  Montrose  Whale  Fishing  Company ;  and  I  have  to  hand 
*'  you  enclosed  the  account  which  the  Company  have  made  up  against  you,  com- 
''  posed  of  overcharges  in  your  account,  expenses  incurred  in  consequence  of  the 
''  Eliza  Swan  being  obliged  to  return,  and  of  damc^es  sustained  by  voyage  of  last 
"  year  being  [23]  rendered  less  valuable  by  the  detention  which  was  occasioned, 
"  — amounting  in  the  whole  to  L.1355, 16s.  4d.  When  you  have  deducted  the 
"  above  sum,  and  the  payment  of  L.1350  that  was  made  to  you,  the  Company 
"  are  willing  to  pay  the  balance  that  will  then  remain  of  the  original  principal 
"  sums." 

Strachan  and  Gavin  declined  a  settlement  on  these  terms,  and  brought  an 
action  against  the  owners  before  the  Court  of  Admiralty,  concluding  for  pajrment 
of  L.1771,  5s.  6d.  being  the  balance,  with  interest  of  their  account  The  owners, 
besides  stating  the  above  circumstances,  pleaded  in  defence,  that  there  was  an 
overcharge  in  the  price  of  the  oak,  the  price  being  stated  in  the  account  at  6s.  per 
foot,  and  in  the  rate  of  the  workmen's  wages,  which  were  charged  at  3&  lOd.  per 
day ;  that  the  owners  had  a  good  counter-claim  for  the  loss  incurred  in  being 
obliged  to  dispatch  the  vessel  to  the  Greenland  instead  of  the  Davis'  Straits 
fishery,  L.550 ;  and  for  the  amount  of  the  whole  sums  disbursed  on  the  ship 
previous  to  the  voyage  to  Greenland,  and  after  returning,  with  wages  and  provi- 
sions to  the  crew,  &c.  being  L.1355, 16s.  4d.;  the  diflference  between  which  and 
the  sum  sued  for  they  were  willing  to  pay ;  and  to  keep  this  defence  in  proper 
shape,  they  raised  a  counter-action. 

A  great  deal  of  procedure  took  place  before  the  Judge-Admiral,  and,  in 
particular,  an  interlocutor  was  pronounced  on  the  8th  of  June  1815,  finding  that 
Strachan  and  Gravin  were  not  entitled  to  charge  a  higher  price  for  the  tmiber 
than  that  stipulated  in  the  letters  of  agreement  A  remit  was  made  to  profes- 
sional men,  and  a  proof  allowed  to  both  parties.  In  the  course  of  the  action,  other 
defects  in  the  vessel  having  become  apparent,  and  especially  that  some  of  the  iron 
bolts  were  short,  and  that  m  lengthening  and  repairing  the  vessel,  Strachan  and 
Gavin  had  used  in  various  places  American  timber,  the  owners  raised  a  supple- 
mental counter-action,  concluding,  that  Strachan  and  Gavin  should  immediately 
remove  "  the  American  and  other  foreign  timber,  and  American  plank,  used  in 
*'  the  keel,  keelson,  lower  deck  wains,  outside,  and  other  parts  of  the  said  vessel, 
*'  at  lengthening  and  repairing  her,  and  to  replace  the  same  with  English  oak  and 
"  Dantzic  planks,  in  terms  of  the  agreement ; "  or  that  the  owners  should  "  be 
"  entitled  to  do  so  at  Strachan  and  Gavin's  expense,  who  should  also  be  decerned 
"  to  pay  the  damage  incurred,  and  expenses  disbursed  by  the  owners  in  repairing 
''  the  Miza  Swan,  at  various  times  subsequent  to  the  26th  August  1808,  the  date 
"  of  the  account  of  over-charges,  &c.  before  referred  to,  on  account  of  the  careless 
"  and  improper  manner  in  [24]  which  the  work  was  originally  performed  by  the 
^'  said  Strachan  and  Gavin,  the  insufficiency  of  the  materials,  and  the  deviation 
"  from  the  agreement"  Thereafter,  in  the  conjoined  actions,  the  Judge- Admiral 
pronounced  this  judgment:  —  "In  respect  that,  by  the  letters  of  agreement 
"  entered  into  between  the  parties  in  July  1806,  the  repairs  in  question  were 
'*  stipulated  to  be  made  by  days'  wages,  and  at  a  rate  of  a  fixed  sum  per  day,  and 
"  that  no  satisfactory  proof  has  been  brought  (independent  of  the  objections  to 
"  the  pursuer's  witnesses)  of  *any  such  general  practice  in  the  trade  as  will  justify 
"  a  higher  charge  in  the  event  of  a  rise  of  wages ;  finds,  that  the  pursuers  are  not 
"  entitled  to  charge  for  carpenters'  work  at  a  higher  rate  than  3s.  4d.  per  day ; 
"  therefore  sustains  the  objections  to  the  overcharge  of  6d.  per  day,  amounting  in 
**  whole  to  L.69,  6d.  sterling.  In  respect  of  the  final  interlocutor  of  8th  June 
"  1815,  finds,  that  the  pursuers  are  not  entitled  to  charge  for  timber  at  a  higher 
<*  rate  than  that  specified  in  the  letters  of  agreement ;  and  therefore  sustains  the 
*'  objections  that  a  part  of  the  timber  is  charged  at  6s.  perfect  instead  of  5s.,  and 
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"  allows  a  deduction  accordingly  to  the  amount  of  L.35,  8s.  6d.  sterling.  With 
"  regard  to  the  objection  that  some  American  oak  was  substituted  in  place  of 
"  English  oak,  finds,  that  by  the  letters  of  •agreement  the  whole  timber  was  to  be 
**  English  oak,  and  that  the  pursuers  ought  not  to  have  made  use  of  any  other 
"  oak  in  the  repairs ;  but  in  respect  that  some  persons  were  employed  by  the 
"  defenders  to  superintend  the  work,  and  that  the  vessel  was  benefited  to  the 
'*  extent  of  the  oak  furnished,  finds,  that  the  pursuers  are  entitled  to  charge  for 
"  the  price  of  American  oak,  and  appoints  each  party  to  give  in  a  short  minute  on 
"  the  question  what  these  charges  should  be :  Eepels  the  objection  made  to  the 
"  period  occupied  in  repairing  the  vessel,  in  respect  that  there  were  some  persons 
"  employed  by  the  defenders  to  superintend  what  was  going  on ;  and  that  satis- 
*'  factory  evidence  has  not  been  brought  that  there  was  an  unreasonable  delay : 
"  Eepels  the  whole  other  objections  stated  to  the  pursuers'  account.  And  with 
"  respect  to  the  defenders'  counter-claims  stated  in  the  defences,  and  in  the 
"  supplementary  action,  finds  it  sufficiently  instructed  by  the  evidence  of  the 
"  carpenters  who  inspected  the  vessel,  by  the  leakage  of  the  vessel  on  her  voyage 
"  from  Leith  to  Montrose,  in  the  attempted  voyage  to  Davis'  Straits,  and  in  the 
"  voyage  to  Greenland,  that  the  repairs  made  upon  the  vessel  by  the  pursuers 
"  were  insufficiently  executed,  and  that  the  defenders  are  entitled  to  all  reason- 
"  able  damages  which  they  sustained  in  consequence  [26]  of  the  insufficiency  of 
"  the  work.  Therefore  finds  the  defenders  entitled,  1st,  To  the  expense  of  the 
"  repairs  which  the  vessel  received  at  Montrose  before  she  sailed  for  Davis' 
''  Straits  (Greenland),  amounting  to  L.44,  9s.  l|d  sterling:  2d,  To  the  expense  of 
"  wages  to  the  captain  and  crew  of  the  vessel  for  the  twenty-two  days  occupied 
"  in  repairing  her  at  Montrose,  amounting  to  L.248,  7a  sterling :  3d,  To  the 
"  expense  of  the  repairs  which  the  vessel  received  after  her  return  from  the 
"  Greenland  voyage,  amounting  to  L.194,  12s.  7d.  sterling :  Eepels  the  claim  of 
"  the  defenders,  founded  on  the  damages  alleged  to  have  been  sustained  by  the 
"  unsuccessful  fishing  at  Greenland,  in  respect  the  voyage  appears  to  have  been 
"  pretty  successful,  and  that  a  claim  of  this  kind  partakes  too  much  of  the  nature 
*'  of  consequential  damages :  Eepels  also  the  claim  of  the  defenders,  founded  on 
"  the  demand  for  the  vessel  being  now  repaired  with  English  oak  instead  of 
"  American  oak,  in  respect  of  the  long  period  which  elapsed  before  this  claim  was 
"  brought  forward,  and  that  it  ought  to  have  been  insisted  in  when  the  vessel  was 
"  repaired  at  Montrose.  Eemits  to  the  depute-clerk  of  Court  to  make  up  a 
"  state  of  the  sums  found  due  by  this  interlocutor  to  each  of  the  parties  respec- 
"  tively ;  and  to  report  whether  any,  and  what  balance  will  be  thereby  due  by 
"  the  one  party  to  the  other :  Lastly,  finds  the  pursuers  liable  in  the  whole 
"  expenses  of  process,  including  the  diflferent  surveys  of  the  vessel,  and  the 
"  expense  of  the  judicial  proceedings  at  Montrose."  This  was  followed  by  a 
decerniture  for  L31,  5s.  being  the  amount  of  other  necessary  repairs. 

The  parties  then  stated  in  a  joint  minute,  that,  assuming  the  correctness  of 
the  principles  in  the  interlocutor,  there  was  no  dispute,  either  as  to  the  price  of 
the  American  timber,  which  at  the  period  of  the  repair  was  as  high  as  English 
oak,  or  with  regard  to  the  general  balance  to  be  brought  out ;  and  the  Judge- 
Admiral  thereupon  recalled  the  inquiry  as  to  the  American  oak,  and  found 
a  balance  of  L.682,  10s.  4d.  with  interest,  due  by  Paton  and  others,  under 
deduction  of  expenses  incurred  by  them,  which  were  afterwards  modified  to 
L.250,  14s.  7d.  These  judgments  having  been  brought  before  the  Court  of 
Session,  the  Lord  Ordinary  [Meadowbank]  advocated  the  cause,  and  pronounced 
this  judgment: — "Finds,  that  the  repairs  in  question  were  stipulated  to  be 
"  made  by  workmen  engaged  by  days'  wages,  and  removable  at  the  pleasure  of 
"  the  persons  engaged  by  the  defenders  to  superintend  the  work :  Finds,  that 
"  although  in  the  letter  of  the  14th  July  1806,  the  rate  of  wages  [26]  at  the 
"  time  in  Leith  was  specified,  it  was  not  expressly  agreed  that  during  the  pro- 
"  gross  of  the  work  that  rate  might  not  be  varied  or  altered :  Finds,  mat  in  all 
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"  eDgagements  to  execute  work,  not  for  a  slump  sum,  by  measurement,  or  the 
"  like,  but  by  workmen  engaged  by  the  day,  and  without  limitation,  in  the 
"  most  express  terms,  of  the  amount  of  their  wages,  it  is  necessarily  understood 
"  and  inferred  that  the  whole  burden  thereof  is  to  be  upon  the  actual  employer, 
**  whether  they  may  exceed  or  fall  short  of  the  rate  at  which  they  stood  when 
"  the  work  is  commenced :  Finds,  that  in  this  case  the  defenders  must  be  held 
"  to  have  been  the  actual  employers  of  the  workmen,  who  were  accordingly 
"  liable  to  dismissal  at  their  pleasure,  or  that  of  their  superintendent ;  and  that 
"  as  the  letters  of  agreement  founded  on  did  not,  in  express  terms,  take  the 
''  pursuers  bound  to  furnish  workmen  at  the  rate  of  wages  payable  in  Leith 
''  when  the  work  commenced,  the  defenders  are  liable  for  the  rise  on  that  rate 
"  which  it  is  proved  took  place  in  that  port  during  the  operations  in  question ; 
*'  and  accordingly  repels  the  objection  to  the  charge  of  6d.  per  day,  in  addition 
"  to  3s.  4d  for  each  workman  charged  in  the  account,  amounting  in  whole  to 
"  L.69,  6d.  and  decerns  accordingly :  Finds  it  sufficiently  established,  that,  in 
"  the  language  of  the  trade,  there  are  employed  in  ship-building  common 
*'  English  oak,  as  well  as  oak  of  a  superior  description,  and  bearing  a  higher 
''  price  than  the  former:  Finds,  that  it  must  be  inferred  that  the  defenders 
"  were  aware  of  this  distinction,  and  that,  in  the  letter  of  the  pursuers  of  14th 
"  July  1806,  the  price  of  5s.  per  foot,  stated  as  the  price  of  English  oak  timber, 
"  was  specially  stated  to  refer  to  common  oak ;  and  that  in  the  letter  of  the  7th 
"  of  August  it  was  specially  stated,  with  respect  to  materials,  that  Captain 
"  Young  might  select  what  he  thought  fit:  Finds,  that  the  work  was  super- 
"  intended  by  Messrs.  Young,  and  the  materials  employed  in  the  repair  were 
"  selected  under  their  inspection,  and  with  their  approbation  and  consent ;  and 
"  accordingly,  that  the  account  now  pursued  for  was  certified  by  them :  Finds, 
"  that  it  was  competent  for  them  to  authorize  the  employment  of  oak  of  a 
"  quality  superior  to  common  oak,  and  that  for  such  exercise  of  these  powers 
"  the  defenders  are  liable :  Finds,  that  a  certain  quantity  of  superior  oak  was 
"  consumed  accordingly,  for  which  6s.  per  foot  is  charged ;  therefore  repels  the 
*'  objection  to  the  said  charge,  and  decerns :  Finds,  that  in  the  account  libelled 
"  there  is  no  charge  made  for  plank  for  new  doubling  the  vessel,  and  therefore 
"  that  the  defenders  are  not  entitled  to  place  to  the  debit  of  the  pursuers  the 
"  price  of  the  [27]  plank  employed  at  Montrose  for  new  doubling  the  vessel : 
"  Quoad  tUtra,  adheres  to  the  judgment  of  the  Judge- Admiral  on  the  merits, 
"  and  finds,  declares,  and  decerns  accordingly ;  but  on  the  question  of  expenses, 
"  as  well  in  this  Court  as  in  the  Admiralty  Court,  appoints  parties'  procurators 
"  to  be  ready  to  debate." 

Paton  and  others  reclaimed  to  the  Inner-House,  and  their  Lordships  remitted 
the  case  to  Mr.  Stone,  master-builder  in  his  Majesty's  dock-yard  at  Deptford, 
requesting  that  he  will  "  consider  the  same  with  the  proof ;  particularly  as  the 
"  same  r^ards  the  mode  in  which  the  bolts  were  driven  and  clinked,  and  the 
"  length  and  sufficiency  of  the  beams,  and  i-eport  his  opinion  thereon  to  the 
"  Court." 

Mr.  Stone  reported, — **  I  am  of  opinion,  from  the  testimony  of  Mr.  Meams, 
"  which  does  not  appear  to  be  invalidated  by  any  contrary  evidence,  that  in  the 
"  instance  stated  the  work  was  insufficiently  performed :  viz.  that,  in  particular, 
"  two  of  the  bolts  were  too  short,  and,  being  driven  from  the  outside,  did  not 
"  go  through  the  knees  so  as  to  clench ;  and  pieces  of  bolts  were  driven  from 
'*  the  inside,  to  make  it  appear  that  they  were  whole  bolts  properly  clenched. 
"  Mr.  Gteorge  Mill  gives  evidence  to  the  same  effect  Such  a  state  of  work  has 
"  determinai  my  opinion,  that  it  must  be  considered  insufficient.  Each  party 
"  appear  to  admit  the  vessel  was  leaky  when  she  arrived  at  Montrose,  although  the 
"  respondents'  evidence  insinuates  it  was  not  more  than  is  customary,  especially 
"  after  so  large  a  repair.  I  should  rather  areue,  that  the  larger  the  repair,  the 
"  better  opportunity  would  have  been  aflforded  to  make  a  ship  tight ;  as  thereby 
8.B.R.  V.  2 
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**  all  the  parte  of  the  vessel  would  pass  more  particularly  under  observation. 
"  John  Thorn  deposes,  that  in  1807  *the  vessel  required  to  be  properly  caulked;' 
"  and  he  discovered  one  tree-nail  hole  of  an  inch  and  a  quarter  empty,  and 
"  which  never  had  a  tree-nail  in  it ;  and  that  there  were  also  some  empty  nail- 
"  holes.  John  Flockhart  found  two  holes  open ;  one  for  a  tree-nail,  the  other 
"  for  a  naiL  James  Slowright  deposes,  that  two  holes  were  discovered  on  the 
"  starboard  side ;  the  one  was  a  good  large  hole,  made,  as  he  supposes,  by  an 
"  inch  augre,  the  other  by  one  of  three-fourths  of  an  inch.  I  am  of  opinion 
''  there  was  a  great  neglect  in  allowing  one  hole  to  remain  open ;  and,  if  the 
"  evidence  of  more  holes  is  to  be  depended  upon,  of  course  the  neglect  is  en- 
"  hanced ;  for  in  all  cases,  before  putting  on  doubling,  it  is  consider^  a  matter 
"  of  duty  to  perfect  the  bottom,  by  driving  all  fastenings,  and  by  caidking  it 
"  before  the  [28]  doubling  is  put  on.  I  have  duly  considered  the  reply  of  the 
''  respondents ;  and,  admitting  that  these  holes  were  not  in  that  part  of  the 
"  work  which  had  been  performed  by  the  respondents,  (viz.  where  the  ship  was 
"  lengthened),  and  also  that  these  holes  did  not  go  through  the  outside  plank 
"  or  doubling,  and,  in  addition,  that  they  may  have  formed  an  original  defect ; 
*'  as  the  ship  was  put  into  the  hands  of  the  respondents  to  be  made  perfect,  I 
"  am  decidedly  of  opinion  such  an  omission  must  be  attributed  to  neglect,  as 
"  the  whole  of  the  bottom  must  undoubtedly  have  been  caulked,  after  so  large 
"  and  extensive  a  repair.  The  respondents  say,  *  that  the  surveyors  explicitly 
"  state,  that  they  could  find  nothing  materially  wrong  with  the  ship,  except 
*'  that  the  caulkins  was  a  little  slack;'  which  they  (the  respondents)  deny  as 
"  being  the  case  when  she  left  Leith, '  and  that  some  of  the  tree-nails  wanted 
"  plugging.'  From  the  whole  of  the  evidence  I  am  constrained  to  conclude, 
"  that  had  the  ship  been  properly  turned  out  of  hand,  it  would  not  have  been 
"  necessary  to  have  again  caulked  her  on  her  return  to  Montrose.  As  to  the 
"  length  and  sufficiency  of  the  beams,  I  am  totally  at  a  loss  to  account  for  any 
"  motive  in  the  respondents  in  allowing  of  such  a  thing ;  but  still  I  admit  the 
"  probability,  that  the  beam  said  to  be  five  inches  short,  might  have  been  so 
"  much  short,  or  nearly  so,  when  put  in.  It  is  stated  that  the  ship  measured, 
"  in  1807,  26  feet  6  inches  in  breadth,  and  in  1813,  26  feet  11  inches.  If  the 
"  ship  had  become  wider  by  working,  the  beams  next  forward  and  abaft  would  have 
''  partaken  of  a  posture,  so  as  gradually  to  have  become  less  short  of  the  timbers 
**  as  they  approached  forward  and  aft.  I  am  humbly  of  opinion,  if  the  ship 
'*  had  become  five  inches  wider  in  the  midships,  where  she  hfiui  been  so  recently 
"  lengthened,  and  where  all  the  work  was  new,  and  I  apprehend,  from  the 
"  shortness  of  time,  the  timber  must  have  been  sound,  a  proper  security  would 
**  not  have  been  given  to  connect  the  beam  to  the  side ;  or  if  the  beam  was 
"  short  when  put  into  the  ship,  in  either  case  there  must  have  been  either  want 
"  of  judgment  in  proportioning  the  guaTttum  of  fastening,  or  negligence  in  the 
"  execution  of  the  work.  As  to  some  of  the  materials  being  American  oak — 
"  at  that  period,  viz.  1807,  American  oak  being  of  a  recent  importation,  the 
''  public  opinion  was  very  favourable  to  it  as  a  substitute  for  English  oak.  The 
''  respondents,  therefore,  I  think  must  be  exonerated  from  moral  blame,  as  the 
"  price  was  nearly  equal  to  English  oak,  considering  the  mode  of  measuring 
"  each  description  of  timber ;  but  experience  has  since  proved,  that  in  a  very 
"  short  time  oak  of  [29]  American  growth  becomes  very  defective,  and  is  very 
"  subject  to  fungL" 

Upon  advising  the  cause,  with  this  report,  the  Court,  on  the  24th  June  1824, 
"  approved  of  the  report,  and  altered  the  interlocutor  of  the  Lord  Ordinary,  so 
''  far  as  r^arded  the  additional  charge  of  6d.  per  day  on  wages,  and  of  Is.  per 
"  foot  on  tmiber ;  of  consent,  adhered  to  the  interlocutor  so  far  as  the  petitioners' 
*'  claim  of  deduction  for  dock  dues  is  repelled ;  altered  the  interlocutor  so  far  as 
"  regarded  the  charse  made  by  the  petitioners  for  plank  for  new  doubling  the  vessel 
*'  at  Montrose ;  and  so  far  also  as  regarded  the  counter-claims  of  the  petitioners 
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''  on  account  of  the  repairs  made  by  them  on  the  vessel  in  1811  and  1814,  as 
"  well  as  on  account  of  the  short  fishing  in  1807 ;  and  on  account  of  the  sub- 
"  stitution  of  American  for  English  oak,  in  the  original  repairs  executed  by  the 
*•  respondents :  Found  the  petitioners  entitled  to  damages  for  the  short  fishing 
"  in  1807,  and  for  the  breach  of  contract  in  the  substitution  of  American  for 
"  English  wood,  in  the  repairs  made  at  Leith ;  and  before  farther  answer  to 
"  these  damages,  appointed  the  petitioners  to  give  in  a  condescendence  of  the 
"  particulars  and  amount." 

Thereafter  Paton  and  others  oflfered  "  to  accept  of  L.100  as  a  cumulo  sum  in 
"  name  of  damages,  both  for  the  short  fishing,  and  for  the  violation  of  the  con- 
"  tract  with  respect  to  the  wood  employed  in  the  repair ; " — the  consent  to  this 
proposal  not  to  affect  Strachan  and  Gavin's  right  to  appeal  from  the  interlocutors 
hostile  to  them  in  causa.  On  this  proposal  being  agreed  to,  the  Court,  2d  March 
1826,  decerned  accordingly. 

Strachan  and  Gavin  appealed. 

Appellants. — ^The  vessel  was  substantially  and  carefully  repaired  in  1806  and 
1807.  This  was  done  under  the  superintendence  of  the  respondents'  agents. 
She  was  sunk  in  dock  to  ascertain  whether  there  was  either  any  insufficiency  in 
caulking,  tree-nailing,  or  plugging ;  but  there  was  then  no  appearance  of  any 
deficiency,  nor  were  any  of  the  lower  deck  beams  too  short  before  being  put  in  ; 
nor  were  any  tree-nail  holes  observed  to  be  empty,  and  any  trifling  leakage 
in  the  voyage  between  Montrose  and  Leith,  was  not  more  than  is  unifomuy 
attendant  on  such  an  extent  of  repairs  as  the  vessel  had  received.  It  is  there- 
fore not  competent  to  make  the  appellants  liable  for  further  repairs  required  in 
1811  and  1814,  after  the  vessel  had  been  voyages  to  Greenland.  Indeed,  these 
repairs  were  exactly  such  as  every  ship,  sound  [30]  as  she  may  have  been, 
required  on  returning  from  such  an  employment  Vessels  in  the  Greenland 
trade  are  exposed  to  peculiar  accidents,  and  cannot  fail  being  strained  and 
shattered  in  their  collision  with  icebergs  and  exposure  to  inclement  weather. 
No  log-book  has  been  produced,  the  detcdl  in  which  might  satisfactorily  have 
accounted  for  the  vessel  being  put  out  of  shape.  The  starting  of  bolts,  nails,  &c. 
is  owing  to  the  same  cause.  TTie  vessel  was  6dready  old  and  frail  when  sent  to 
be  repaired.  As  to  the  American  oak.  Captain  Toung  had  the  power  of  selecting 
what  timber  he  chose.  He  did  so,  and  in  this  partook  in  the  common  opinion 
of  its  value.  In  using  it,  the  appellants  acted  with  perfect  bona  fides,  and  no 
loss  has  arisen  from  its  substitution.  As  to  the  price  charged  for  the  oak, 
common  oak  was  5s.  per  foot ;  but  superior  oak,  requisite  for  particular  parts 
of  the  ship,  cost  6s.  The  wages  for  workmen  were  raised  by  the  Justices  of 
Peace,  over  which  the  appellants  had  no  controuL  In  mentioning  a  rate  at  all, 
the  appellants  meant  the  current  rate  while  the  work  was  proceeding.  On  the 
other  hand,  the  respondents  have  made  extravagant  charges  for  wases  and  pro- 
visions to  their  captain  and  crew ;  and  it  is  clear,  that  the  pretended  loss  in  the 
fishing  is  by  far  too  consequential  a  damage  to  be  admitted  into  consideration 
in  a  question  of  the  present  kind.  *  It  was  irr^ular  and  incompetent  in  the 
Court  below  to  delegate  to  Mr.  Stone  to  judge  of  the  proof,  and  the  judgment 
which  he  has  given  proceeds  on  erroneous  idea& 

Respondents, — ^The  overcharges  in  the  appellants'  accounts  relate,  first,  to  the 
wages ;  and,  second,  to  the  oak.  In  regard  to  the  wages,  nothing  was  said  in 
the  agreement  that  the  rate  was  to  depend  on  circumstances, — a  precise  sum 
was  stated,  and  it  matters  not  what  the  Justices  decided.  As  to  the  oaJc,  no 
hint  was  given  that  two  kinds  of  oak,  a  common  and  a  better,  would  be  necessary. 
On  the  other  hand,  the  respondents  have  various  counter-claims.  They  are 
entitled  to  be  indemnified  for  the  loss  sustained  by  the  insufficient  repairs  of  the 
vessel,  arising  from  being  unable  to  send  the  vessel  to  the  proper  fishing  station 
at  the  proper  season ;  the  wages  and  provisions  of  the  seamen  during  her  deten- 
tion ;  the  expense  of  repairs ;  and  the  substitution  of  an  inferior  species  of  oak, 
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dififerent  from  that  stipulated  for.  The  Court  did  right  in  a  case  of  this  nature 
to  remit  to  Mr.  Stone ;  but  they  themselves  exercised  their  own  judgment  on 
the  proof,  and  only  availed  themselves  of  his  professional  assistance. 

The  House  of  Ix)rds  "  ordered  and  adjudged,  that  the  interlocutors  complained 
"  of  be  affirmed." 

[31]  Lord  Ghanobllob. — "  My  Lords,  There  was,  on  a  former  day,  a  case  argued 
before  your  Lordships,  of  Strachan  and  Gavin,  appellants,  and  Greorge  Paton  and  others, 
respondents. 

"  My  Lords, — Paton  and  others  were  the  owners  of  a  ship  called  the  Eliza  Swan, 
which  was  a  vessel  employed  in  the  whale  fisheries.  The  vessel  was  out  of  repair,  and 
they  were  desirous  of  having  it  repaired,  and  also  of  having  it  lengthened.  They 
applied  to  the  appellants,  Messrs.  Strachan  and  Gavin,  ship-bmlders  at  Leith,  for  the 
purpose  of  their  undertaking  those  repairs.    The  owners  of  the  vessel  lived  at  Montrose. 

"Before  the  vessel  was  sent  to  Leith,  a  correspondence  took  place  between  the 
parties,  as  to  the  terms  upon  which  the  vessel  was  to  be  repaired.  A  Mr.  Einnear,  who 
was  the  manager  for  the  respondents,  (who  were  in  fact  a  Gompany  calling  themselves 
the  Whale  Fishing  Gompany  of  Montrose,  and  their  business  in  this  department  seems 
to  have  been  managed  by  Mr.  Kinnear),  wrote  to  the  appellants  upon  the  subject  of  the 
repairs  of  this  vesseL     (His  Lordship  then  quoted  the  letters  and  answers.) 

"  That  is  the  correspondence  which  took  place  previously  to  the  work,  which  was  to 
have  been  completed  in  about  two  or  three  months.  The  vessel,  however,  was  not 
turned  out  of  dock  until  about  six  or  seven  months,  and  on  being  turned  out  of  dock 
she  immediately  proceeded  to  Montrose.  The  voyage  from  Leith  to  Montrose  commonly 
takes  up  about  twelve  hours.  During  that  passage  she  made  an  incredible  quantity  of 
water,  so  much  so  that  the  crew  were  obliged  to  pump  incessantly.  The  pumps  at  last 
were  choked ;  and  the  evidence  is  distinct  and  clear  that  the  vessel  would  have  been 
water-logged,  if  they  had  not  got  into  Montrose  without  delay.  It  became  necessary  at 
Montrose  to  examine  the  vessd,  and  to  stop  the  leak  or  leaks.  They  found  at  least  one 
tree-nail  hole,  in  which  no  tree-nail  had  been  rivetted.  They  did  what  they  thought 
necessary  upon  that  cursory  inspection,  and  the  vessel  is  sent  almost  immediately  after- 
wards upon  her  intended  voyage  to  Davis*  Straits,  for  the  purpose  of  fishing.  It  was 
found,  however,  almost  inmiediately  after  she  left  Montrose,  that  she  was  in  such  a  con- 
dition that  it  was  impossible  to  pursue  that  voyage  with  safety.  The  crew  were  dis- 
satisfied, and  a  meeting  of  the  officers  was  held  by  the  captain,  and  the  result  was,  that 
before  they  got  far  on  the  voyage,  it  was  absolutely  necessary  to  return.  Accordhig  to 
the  protest  of  the  captain,  the  vessel  made  eighteen  inches  of  water  in  an  hour.  She 
was  obUged  to  be  constantly  pumped  four  or  five  spells  in  the  course  of  a  watch ;  and  it 
was  absolutely  necessary  (there  is  no  contradictory  evidence  on  that  head)  that  the  vessel 
should  return  in  consequence  of  her  imperfect  condition  to  Montrose.  She  was  then 
repaired,  and  during  those  repairs  she  was  detained  during  a  period  of  twenty-two  days. 
At  the  expiration  of  that  time,  instead  of  pursuing  her  voyage  as  originally  intended, 
she  went  to  [32]  Greenland,  and  returned  after  the  usual  time  with  an  imperfect  cargo, 
— a  cargo,  as  far  as  I  remember,  of  not  more  than  two  thirds. 

"  Afterwards,  upon  her  return  from  this  voyage,  she  was  again  inspected.  The  repairs 
before  she  set  out  on  this  voyage  had  been  done  with  as  much  expedition  as  possible 
to  fit  her  for  the  voyage,  and  a  more  accurate  inspection  was  had  after  her  return  from 
the  Greenland  voyage,  and  other  repairs  were  done. 

"  In  the  year  1814  she  was  again  inspected,  and  upon  that  inspection  it  was  found, 
that  some  of  the  beams  which  were  put  in,  instead  of  being  of  English  oak,  were  of 
American  oak ;  three  or  four  were  decayed  at  their  extremities, — it  being  found  that 
American  oak  decayed  more  rapidly  than  Enghsh  oak.  It  was  discovered  also  that 
she  was  not  properly  bolted ;  that  some  bolts  driven  in  were  too  short,  and  not  clenched, 
and,  to  give  them  the  appearance  of  passing  through,  there  were  short  ones  put  on  the 
other  side ;  that  is  sworn  by  one  witness  distinctly.  Repairs  were  done  in  the  year 
1814,  and,  as  I  believe  there  is  no  difierence  with  respect  to  the  amount,  the  question 
will  be  ultimately  as  to  the  principle. 

"  The  first  question  that  will  arise  will  be,  whether  or  not  the  ship-wrights  at  Leith, 
having  instituted  the  suit  against  the  ship-owners  for  the  recovery  of  the  sum  due  for 
the  repairs,  amounting  to  L.1700,  any  reduction  should  be  made  in  this  case  in  conse- 
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quence  of  the  insofficiency  of  the  repairs  1  According  to  the  law  of  this  part  of  the 
island,  much  that  is  insisted  on  the  part  of  the  defenduits  would  have  heen  the  subject 
of  a  cross  action ;  but  no  such  question  arises  according  to  the  state  of  the  pleadings  in 
this  case.  It  is  perfectly  clear,  without  going  in  detail  through  the  evidence,  (for  really 
the  evidence  is  idl  on  one  side,  and  not  contradicted),  that  the  vessel  was  sent  out  in  an 
imperfect  condition  and  state  from  the  dock-yards  of  the  ship-wrights  at  Leith.  The 
expenses  incurred  in  the  first  instance,  after  the  return  of  the  vessel  to  Montrose,  upon 
her  intended  voyage  to  Davis'  Straits,  ought,  in  my  judgment,  to  fall  upon  the  ship- 
wrights at  LeitlL  They  undertook  to  do  the  work  perfectly,  and  they  were  bound  to 
do  so ;  and  it  is  quite  clear  from  what  took  place,  and  the  evidence  arising  from  the 
inspection — ^it  is  absolutely  certain — that  that  work  became  necessary  in  consequence  of 
their  default  It  is  proper  also  to  observe,  that  not  only  is  the  evidence  all  on  one  side, 
but,  before  these  repairs  were  done,  a  letter  was  written  to  the  ship-wrights  at  Leith,  and 
they  sent  over  their  foreman,  Mr.  Temple,  to  view  the  state  of  the  vessel ;  and  as  Mr. 
Temple  directed  no  witnesses  to  be  examined  on  that  side,  I  apprehend  it  is  perfectly  clear, 
in  point  of  evidence,  that  the  expenses  at  Montrose  ought  to  fsM  upon  the  ship-wrights 
at  Leith. 

"  1  think  the  same  argument  applies  to  what  took  place  after  the  return  of  the  vessel 
from  the  first  Greenland  voyage.  Upon  taking  off  the  doubling,  it  was  found  she  was 
in  an  imperfect  condition  in  many  respects.  Without  troubling  your  Lordships  with 
the  details  of  the  [33]  evidence,  which  I  have  read  through  with  great  attention,  I  am 
quite  satisfied  upon  the  weight  of  evidence,  that  what  was  then  done  was  absolutely  neces- 
sary to  be  done,  and  that  it  resulted  from  the  omission  of  the  ship-wrights  at  Leith. 

"In  the  year  1814,  which  is  several  years  afterwards,  as  I  have  already  stated  to 
your  Lordships,  the  vessel  was  inspected,  and  it  was  then  those  defects,  to  which  I 
have  particularly  called  your  Lordships'  attention,  were  discovered.  The  vessel  was 
examined  by  persons  every  way  competent  to  form  a  judgment  It  is  sworn,  that  at 
that  period  some  of  the  b^uns  that  were  put  in  were  too  short,  and  the  circumstance 
with  respect  to  the  improper  driving  of  the  bolts  is  sworn  to  by  persons  every  way 
qualified  to  judge.  The  circumstance  to  which  I  have  already  directed  your  LordBhips' 
attention,  namely,  that  some  of  the  bolts,  one  of  them  if  not  more,  were  too  short,  and 
that  bolts  were  driven  in  on  the  other  side,  to  give  them  the  appearance  of  having 
passed  through,  is  distinctly  sworn  to.  The  whole  of  that  evidence  was  submitted  by 
the  Court  below  to  Mr.  Stone,  the  master  ship-wright  at  Deptford  dock-yard,  and  he 
has  made  a  report ;  and  I  do  not  at  all  concur  in  the  observations  made  at  the  Bar  upon 
that  report,  for  I  find  no  foult  with  regard  to  the  general  scope  and  tenor  of  it ; — he  is 
of  opinion  that  those  defects,  then  discovered  in  1814,  were  the  effects  of  the  imperfect 
manner  in  which  the  work  had  been  done  by  the  ship-wrights  at  Leith.  I  am  r^y  to 
make  every  allowance  for  the  interval  of  time  that  has  elapsed  from  1806  to  1814,  and 
particularly  with  respect  to  a  vessel  engaged  in  the  Greenlwd  fisheries ;  but  still,  looking 
at  this  evidence — paying  attention  to  it,  and  making  every  fair  and  just  allowance — the 
impression  upon  my  mind  is,  that  it  is  satisfactorily  made  out,  that  those  defects  which 
were  discovered  in  the  year  1814,  and  which  were  then  repaired,  are  properly  referable 
to  the  original  omission  of  the  ship-wrights ;  and  if  so,  I  think  they  are  bound  to  make 
compensation.  The  Court  below  were  of  that  opinion.  I  concur  in  that  opinion,  and 
I  humbly  submit  to  your  Lordships  that  it  would  be  proper,  in  that  respect,  to  confirm 
the  opinion  of  the  Judges  in  Scotland. 

"  Your  Lordships  will  not  think  it  necessary  for  me  to  read  the  evidence  to  you.  It 
is  very  voluminous,  and  in  detaiL  I  state  fairly,  that,  after  much  attention,  that  is  the 
result  of  the  impression  it  has  made  upon  my  mind.  I  think  the  evidence  is  all  one 
way.  There  is  much  reasoning,  and  very  good  reasoning,  on  the  other  side ;  but  almost 
all  the  evidence  is  in  favour  of  the  present  respondent 

**  Another  question  that  arose,  which,  though  not  a  question  very  material  in  point 
of  amount,  is  not  immaterial  in  principle,  was  this :  The  vessel  was  detained  upon  the 
first  repair  twenty-two  days  at  Montrose.  She  afterwards  sailed  upon  her  fishing  voyage, 
and  came  back  with  an  imperfect  cargo.  The  owners  of  the  vessel  claim  compensation 
upon  this  account  The  answer  that  is  given,  or  at  least  one  of  the  answers,  is  this, 
Why,  if  the  vessel  had  sailed,  you  are  not  sure,  [34]  upon  so  precarious  an  adventure, 
that  she  would  have  come  back  with  a  larger  cargo.  But  if  a  vessel  is  detained  for 
twenty-two  days,  at  a  time  when  she  ought  to  have  been  on  her  voyage,  (and  she  was 
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detained  these  twenty-two  days  in  consequence  of  the  deficiency  of  the  repairs  of  the 
ship-wrights),  and  the  parties  have  been  deprived  of  the  fair  chance  of  gaining  the 
advantage  resulting  from  the  use  of  their  vessel  during  that  time,  I  apprehend  they  are 
entitled  to  compensation  in  the  shape  of  damages.  Your  Lordships  will  be  relieved 
from  all  consideration  upon  the  amount  of  damages,  because  the  amount  has  been  agreed 
upon  between  the  parties,  provided  your  Lordships  are  of  opinion  that  the  owners  of  the 
vessel  are,  in  consequence  of  this  default  on  the  part  of  the  ship-wrights,  entitled  to  recover. 
I  am  quite  satisfied,  upon  an  action  so  framed  in  this  part  of  the  island,  that  damages 
would  be  recovered,  for  the  parties  had  lost  for  twenty-two  days  the  use  of  their  vessel. 

'<  There  is  another  point  that  was  made  upon  this  appeal,  to  which  I  must  also  call 
your  attention ;  and  that  is  with  respect  to  the  use  of  American  oak.  It  was,  as  your 
Lordships  will  recollect,  by  reference  to  the  letters  to  which  I  called  your  attention, 
distinctly  and  expressly  directed,  that  no  oak  should  be  used  except  English  oak.  It  is 
stated  in  two  distinct  parts,  in  terms  the  most  precise  and  explicit.  It  turned  out  that 
American  oak  was  used  in  several  parts  of  the  work.  I  do  not  mean,  nor  do  the  parties 
who  are  concerned  in  this  appeal,  mean  to  impute  moral  blame  to  the  ship-wrights  for 
using  American  oak  instead  of  English  oak,  because  at  that  period,  according  to  the 
evidence,  it  was  supposed  that  American  oak  was  as  good  as  English  oak ;  and  the 
evidence  states  that  tiie  price  was  about  the  same ;  but  it  has  turned  out  in  the  result — 
the  evidence  establishes  the  fact — that  American  oak  decays  much  more  rapidly  than 
English  oak,  and  in  the  present  instance  the  orders  were  ^  English  oak.'  These  orders 
were  accepted  by  the  ship-wrights,  and  by  the  acceptance  of  those  orders  it  was  in- 
cumbent upon  them  to  see  that  nothing  but  English  oak  should  be  used  :  if  they  took 
upon  themselves  to  use  any  other,  they  have  been  guilty  of  an  infringement  of  the 
contract ;  and  if  they  have  been  guilty  of  an  infringement  of  the  contract,  they  are  liable 
to  an  action,  and  liable  to  make  compensation  in  damages  for  the  consequences  that  have 
resulted  from  the  breach  of  that  contract  Your  Lordships  will  not  be  troubled  with 
fixing  the  amount,  because  on  this  head  the  amount  of  damage  has  been  agreed  upon, 
if  your  Lordships  are  of  opinion  that  the  respondents  are  in  this  respect  entitled  to 
recover.  The  only  ground  upon  which  it  is  resisted  is,  that  Captain  Young  was  present 
at  the  time.  But  I  do  not  find  that  Captain  Young  was  vested  virith  any  authority  to 
dispense  with  the  terms  of  this  written  contract  with  regard  to  the  particulars  I  have 
before  alluded  to ;  and  if  the  parties  take  upon  themselves  to  use  American  instead  of 
English  oak,  contrary  to  the  terms  of  their  contract,  supposing  it  to  be  as  good, — ^if  it 
has  turned  out  that  their  judgment  is  erroneous,  they  are  bound,  I  [36]  think  your  Lord- 
ships will  feel,  to  make  compensation  to  the  ship-owners. 

"  There  are  two  other  points  remaining  for  consideration,  fief  ore  the  vessel  was 
sent  to  Leith,  the  Company  took  the  precaution  to  direct  their  agent  to  write  a  letter  to 
ascertain  the  probable  expense  of  lengthening  the  vessel,  and  to  ascertain  the  rate  of 
charge  with  respect  to  the  wages  and  materiab.  I  will  again  direct  your  Lordships' 
attention  to  that  part  of  the  letter.     *  I  am  required  also  to  request  you  to  note  the 

*  prices  of  your  timber  planks,  &c.  and  rate  of  wages,  together  with  your  dock  dues. 
'  The  timber  must  be  all  English  oak.'     In  answer  to  that  it  is  said,  '  The  prices  are 

*  noted  on  the  other  side.  Note  of  prices, — wages  per  day,  3s.  4d.,  common  English 
'  oak  timber  per  foot,  girth  measure,  58.'  For  a  part  of  the  time  those  wages,  Ss.  4d., 
were  charged,  and  for  a  part  of  the  time  an  increased  rate  of  sixpence  was  charged ;  and 
the  ground  upon  which  this  increased  charge  was  made  was,  that  in  fact,  while  this 
work  was  going  on,  there  was  a  general  increase  of  wages  at  the  rate  of  sixpence  a^ay ; 
but  I  apprehend  that,  looking  at  the  distinct  and  precise  terms  of  this  contract,  your 
Lordships  will  be  of  opinion,  if  any  loss  arises  from  that  increase  of  wages,  it  ought  to 
fall,  not  upon  the  ship-owners,  but  the  ship-wrights.  The  parties  sent  to  know  the  rate 
of  wages.  'What  do  you  mean  to  charge)'  'ds.  4d.  a-day.'  It  does  not  appear  that 
3s.  4d.  a-day  is  the  price  that  is  paid  to  the  men :  ds.  4d.  is  the  price  that  the  ship- 
wrights are  to  charge  the  ship-owner.  There  is  no  evidence  to  shew  the  actual  price 
paid  to  the  labourers  by  the  ship-wrights.     I  consider  that  they  contract,  '  While  this 

*  work  is  going  on  we  will  charge  at  the  rate  of  3s.  4d.     No  matter  what  contract  we 

*  have  made  with  our  men.     We  may  agree  with  them  by  the  day,  by  the  week,  or  by 

*  the  year.  We  may  employ  our  apprentices,  who  are  perhaps  not  paid  at  all,  or  at  a 
'  very  low  rate.  We  shall  charge  you  38.  4d.'  And  if  an  increase  has  taken  place  before 
this  work  was  completed,  the  loss  I  think  ought  in  justice  to  fall  upon  the  ship-wrighte. 
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"  The  other  point  is  as  to  the  common  English  oak.  That  is  charged  in  the  note  at 
58.  and  part  of  t^e  timher  has  been  charged  at  the  rate  of  68. ;  and  the  ground  upon 
which  that  charge  is  made  is,  that  it  was  oak  of  a  superior  qiiality,  and  ought  to  be 
charged  at  the  rate  of  6s.  I  apprehend,  when  your  Lordships  consider  the  nature  of 
the  case,  you  will  think  they  were  not  justified  in  making  that  charge.  When  they  say 
that  common  oak  is  to  be  charged  at  such  a  rate,  the  party  ia  deluded  unless  that  is 
meant  to  apply  to  the  general  run  of  oak  timber  throughout  the  vessel.  It  was  in- 
cumbent  upon  them  to  have  stated  that  the  common  oak  timber  was  to  be  charged  so 
much,  but  that  it  was  necessary  for  certain  purposes  to  use  superior  oak,  to  be  charged 
at  an  increased  rate.  I  apprehend  your  Lordships  will  think  the  appellants'  saying  the 
price  was  5s.,  without  making  any  distinction  as  to  the  use  of  any  superior  oak  timber, 
must  be  considered  bound  by  it.  But  the  case  does  not  rest  here ;  and  they  say,  for 
the.beams,  and  the  [36]  keel,  and  the  keelson,  and  for  the  knees,  superior  oak  timber 
is  requisite :  but  upon  the  evidence  it  turns  out,  that  in  the  keel  and  keelson,  or  in  a 
great  part  of  what  they  did,  they  did  not  use  superior  oak  timber,  which  means  superior 
English  oak  timber,  but  they  used  American  oak ;  and  it  appeared  also,  as  to  some  of 
the  knees,  that  they  were  American  oak.  Therefore  I  think  upon  the  fact,  that  they 
are  not  entitled  to  have  this  charge  sustained.  It  does  not  amount  to  any  considerable 
sum.  This  is  the  last  point  to  which  it  is  necessary  to  call  your  Lordships'  attention. 
Upon  all  of  them,  after  reading  the  evidence,  and  considering  with  attention  the  argu- 
ment urged  at  the  Bar,  I  feel  disposed  to  concur  in  the  judgment  pronounced  in  the 
Court  below. 

'^  There  is  one  remaining  point,  which  relates  to  the  expenses.  The  expenses  of 
those  proceedings  have  been,  by  the  Court  below,  throvm  upon  the  ship-wrights.  Now 
it  is  said  at  the  Bar — and  upon  the  part  of  the  appellants  the  case  was  argued  by 
English  Counsel — that  that  is  not  just,  and  does  not  correspond  with  our  practice  in  this 
part  of  the  island,  because  the  ship-wrights  have  recovered  a  considerable  part  of  their 
demand.  They  have  recovered  to  the  extent  of  L.600,  and  having  recovered  to  that 
extent,  it  is  very  hard  and  uignst  that  they  should  have  to  pay  all  the  expenses.  But 
I  think,  in  the  first  place,  that  the  rules  with  respect  to  costs  in  this  part  of  the  island, 
are  rules  of  practice,  and  rules  of  law  established  with  regard  to  our  proceedings.  We 
cannot  well  reason,  from  our  practice,  as  to  questions  in  courts  in  any  other  parts.  But 
if  we  come  to  sift  the  question,  I  do  not  think  the  argument  applies  in  the  manner  in 
which  it  18  pressed.  If  this  inquiry  had  taken  place  in  England,  there  must  have  been 
two  actions.  The  ship-wrights  must  have  proceeded  in  their  action  to  recover  their 
demand,  and  the  ship-owners  must  have  brought  a  cross  action  for  the  damages  they 
had  sustained  by  the  imperfect  manner  in  which  the  contract  was  executed ;  and  these 
two  actions  must  have  gone  to  their  termination  as  two  separate  actions.  Upon  the 
action  for  damages  brought  by  the  ship-owners,  if  they  recovered,  they  would  have 
recovered  the  entire  costs.  Now  when  we  advert  to  these  proceedings,  almost  aU  the 
expenses  result  out  of  that  part  of  the  investigation.  Therefore,  applying  the  principle 
that  prevails  in  this  country,  and  the  practice  in  this  country,  to  the  proceedings  in  this 
instance,  it  appears  to  me  that  the  result  would  be  nearly  the  same.  And  with  respect 
to  the  action  brought  by  the  ship-wrights,  the  ship-owners  would  have  had  an  easy  mode 
of  obviating  the  necessity  of  paying  costs  in  that  action.  He  would  have  said,  *  1  claim 
*  to  deduct  two  items, — that  pifft  of  your  charge  for  superior  oak,  and  that  part  of  your 
'  charge  for  wages.'  He  might  have  paid  into  Court  ^e  difference ;  and  if  the  party 
had  gone  on  to  try  the  merits  of  the  case,  as  far  as  it  relates  to  these  points,  and  he  had 
failed,  the  costs  of  the  action  would  have  been  thrown  upon  the  ship-wri^^bits ;  and 
therefore,  as,  when  we  apply  the  principle  that  prevails  here  to  this  particular  [37]  case, 
there  would  not  be  much  diversity  in  the  result  between  that  which  took  place  in 
Scotland  and  what  would  have  taken  place  here.  I  should  submit  to  your  Lordships 
that  that  part  also  of  the  decision  of  the  Court  below — throwing  the  expenses  on  the 
appellants — should  be  affirmed.  If  your  Lordships  concur  with  me  in  opinion,  the 
effect  will  be  to  affirm  the  judgment  of  the  Court  below  with  respect  to  those 
several  points." 

SpoUiswoode  and  Sobertson — Moncreiff,  Webster,  and  Thomson, — Solicitors. 
[Cf.  BeU's  Com.  L  479 ;  Ovingion  v.  M' Vicar,  2  M.  1069.] 
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m.  Wilson  &  Shaw  60  [4  S.  429]. 
John  Wilson  and  Others,  Appellants. — ShadrveU — Adam, 

Sir  William  Francis  Eliott  of  Stobs  and  Wells,  Kespondent. — SpanJde 

— Briyugham. 

Et  e  contra, 

2d  May  1828. 

Sale — Entail — Land-tax — Fraud — [Bona  Fidbs]. — Part  of  an  entailed  estate,  which 
was  greatly  more  than  sufficient,  having  been  sold  under  the  42  Geo.  III.  c  116, 
for  redemption  of  the  land-tax ;  and  no  evidence  having  been  taken  that  it  could 
not  have  been  divided,  so  that  an  adequate  part  only  might  have  been  sold ;  or 
that  the  sale  of  the  whole  would  have  been  more  eligible  and  advantageous  for  the 
estate  and  heirs-substitutes  than  the  sale  of  a  part  only ; — Held,  in  an  action  at  the 
instance  of  an  heir-substi-  [61]  -tute,  (affirming  the  judgment  of  the  Court  of  Session, 
but  superseding  their  findings), — 1.  That  the  sale  was  not  effectual;  and,  2.  That  a 
singular  successor  inf ef t,  and  whose  author  was  also  infeft,  could  not  be  affected  by 
the  fraud  of  his  author. 

By  the  61st  section  of  the 42  Geo.  III.  c.  116,  it  is  enacted,  "That  where  any 
"  heir  of  entail  in  possession  of  an  entailed  estate  in  Scotland,  or  his  or  her  tutor 
"  or  tutors,  or  where  he  or  she  is  an  idiot  or  lunatic,  his  or  her  curator  or 
''  curators  mean  to  sell  part  of  the  said  estate  to  purchase  the  land-tax  of  the 
"  estate  in  terms  of  this  Act,  it  shall  be  competent  and  requisite  for  him,  her,  or 
"  them,  to  apply  by  petition  to  the  Court  of  Session,  stating  the  amount  of  the 
"  land-tax  payable  out  of  the  said  estate,  what  part  of  the  estate  it  is  proposed 
"  to  sell,  and  the  rent  or  annual  value  of  that  part  of  the  estate ;  and  praying  the 
"  Court,  upon  the  all^tions  on  these  points  being  proved  to  the  satisfaction  of 
''  the  Court,  and  it  being  shewn  that  the  sale  of  tne  part  of  the  estate  proposed 
"  to  be  sold  will  not  materially  injure  the  residue  of  the  estate  remaining  unsold, 
"  and  that  the  part  so  proposed  to  be  sold  is  proper  (considering  all  circum- 
"  stances)  to  be  sold  for  the  purpose  aforesaid,  to  authorize  such  sale  to  proceed 
"  in  manner  herein  after  enacted ;  and  the  Judges  of  the  said  Court  are  hereby 
"  authorized  and  required  to  order  such  petitions  to  be  intimated  upon  the  walls 
"  of  the  Outer  and  Lmer-House  of  the  said  Court,  in  common  form,  for  ten 
**  sedenmt  days,  and  also  to  be  advertised  weekly  for  two  weeks  successively  in 
''  the  Edinburgh  Qazette ;  which  intimation  and  advertisement  shall  be  a  valid 
"  and  effectu6d  intimation,  advertisement,  and  service,  to  all  intents  and  purposes, 
**  as  much  as  if  the  said  petitions  had  been  personally  intimated  to  or  served  upon 
"  all  persons  having,  or  pretending  to  have,  any  interest  with  r^ard  to  the  said 
"  estate,  as  substitute  heirs  of  entail,  creditors  on  the  said  estate,  or  in  any  other 
"  way  or  character  whatever ;  and  such  intimation  being  duly  made,  the  Court 
"  shall  proceed  summarily  in  the  matter,  and  shall  authorize  the  sale  of  that  part 
"  of  the  estate  which  the  petitioner  or  petitioners  are  willing  to  sell,  which  the 
"  Court  thinks  ought  to  be  sold  for  the  purpose  above-mentioned,  and  against  the 
"  sale  of  which  no  suflScient  reason  is  stated  by  any  person  having  interest ;  and 
''  the  extract  of  the  decree  of  the  Court  authorizing  the  sale,  shcdl  be  sufficient 
"  authority  to  the  commissioners  acting  under  this  Act  to  carry  on  the  sale  in  the 
"  manner  herein  directed."  Again,  by  the  63d  section,  it  is  declared, "  That  if 
"  any  farm,  lands,  or  tenements,  usually  possessed  together,  shall  be  proposed  to 
"  he  sold  [62]  under  the  provisions  of  this  Act,  which  shall  be  more  than  suffi- 
"  cient  for  that  purpose,  and  it  shall  appear  to  the  Court  of  Session,  either  from 
"  the  detached  situation  of  such  farm,  lands,  or  tenements,  or  from  any  other 
"  circumstances,  that  such  farm,  lands,  or  tenements  cannot  be  divided,  in 
"  order  that  an  adequate  part  thereof  may  be  sold  without  loss  to  the  parties 
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"  interested,  or  that  the  sale  of  the  whole  of  such  fann,  lands,  or  tenements, 
"*  would  be  more  eligible  and  advantageous  to  the  said  entailed  estate,  and  to  the 
''  successive  substitute  heirs  of  entail  in  their  order,  it  shall  be  competent  and 
"  lawful  for  the  said  Court  of  Session,  in  like  manner  as  it  is  authorized  to  pro- 
"  ceed  in  other  cases  by  this  Act,  (due  notice  having  been  given  to  the  next  sub- 
"  stitute  heir  of  entail,  being  of  lawful  age  and  resident  within  Great  Britain,  of 
"  such  proposal  to  sell  and  dispose  of  such  farm,  lands,  or  tenements^  to  direct 
"  and  authorize  the  sale  of  the  whole  of  such  farm,  lands,  or  tenements ;  and  the 
"  surplus  money,  after  purchasing  stock  sufficient  to  redeem  such  land-tax,  and 
"  paying  and  discharging  the  costs  and  expenses  attending  the  sale  thereof,  shall, 
"  with  the  interest  and  annual  produce  thereof,  be  applied  and  disposed  of  under 
"*  the  direction  and  with  the  approbation  of  the  said  Court,  in  the  same  manner 
"  as  herein  is  directed  with  respect  to  the  eventual  surplus  arising  from  sales, 
*'  when  no  more  has  been  exposed  to  sale  than  is  judged  adequate  for  the 
"  redemption  of  such  land-tax."  By  the  65th  section  it  is  enacted,  "That 
"  where  any  such  sale  shall  be  authorized  by  the  Court  of  Session,  the  same  shall 
*'  be  carried  on  by  public  auction,  at  such  time  and  on  such  notices  as  the  said 
'*  Court  shall  from  time  to  time  direct ;  and  further,  that  previous  to  any  sale  to 
"  be  made  in  the  terms  and  by  virtue  of  the  powers  required  and  given  by  this 
"  Act,  the  Court  of  Session  shall  cause  articles  of  sale  to  be  drawn  up  in  the 
''  usual  forms  required  by  the  law  of  Scotland  for  making  such  sale  effectual,  and 
"  whereby  the  purchaser  shall  be  taken  bound  to  pay  the  price  to  a  trustee,"  &c. 
And,  "  That  the  said  trustee,  upon  receipt  of  the  said  price  or  prices,  shall  be 
"  forthwith  bound  to  pay  the  said  money  into  the  Bank  of  Engkmd,  and  to  be 
"  there  placed  to  account  of  the  Commissioners  for  the  Reduction  of  the  National 
"  Debt,  to  be  by  them  applied  in  the  manner  and  for  the  purposes  directed  and 
"  specified  by  this  Act,  and  the  receipt  of  the  cashier  or  cashiers  of  the  Bank 
*'  shall  be  a  full  and  sufficient  discharge  to  the  said  trustee,  and  to  Uie  said  pur- 
"  chaser  or  purchasers,  for  the  sum  or  sums  of  money  so  agreed  to  be  paid  by 
"  him,  her,  or  them,  in  [63]  manner  aforesaid ;  and  which  purchaser  or  purchasers, 
"  upon  pajrment  of  the  sum  or  sums  by  the  said  trustee  into  the  Bank  of  Eng- 
"  land  as  aforesaid,  shall  be  entitled  to  demand  and  obtain  from  the  said  heir  of 
''  entail,  or  other  person  or  persons  in  whose  name,  or  at  whose  instance,  or  for 
"  whose  behoof  the  said  sale  or  sales  is  or  are  carried  on,  such  disposition,  con- 
"*  veyance,  or  other  title  to  t^e  subjects  so  sold,  containing  all  usual  and  necessary 
"  clauses  for  rendering  complete  the  right  to  the  same,  in  favour  of  the  said 
"  purchaser  or  purcha»9rs,  under  the  direction  of  the  said  Court" 

In  May  1803  the  late  Sir  William  Eliott,  Bart  the  proprietor  of  the  entailed 
estate  of  Stobs,  presented  a  petition  to  the  Court  of  Session,  setting  forth,  that 
*'  he  was  heir  of  entail  in  possession  of  the  estate  of  Stobs,  lying  in  the  county 
"  of  Boxburgh,  and  he  intended,  under  the  authority  of  the  Act  of  Parliament 
"  passed  in  the  42d  year  of  his  present  Majesty,  cap.  116,  entituled  an  Act  for 
"  consolidating,  &c.  to  sell  a  certain  part  or  parts  of  the  said  entailed  estate,  and 
*'  to  apply  the  price  to  the  redemption  of  tbo  land-tax  payable  therefrom ;  that 
*'  the  amount  of  the  land-tax  of  the  said  estate  would  be  specified  in  the  course 
"  of  the  proceedings  under  the  present  application ;  and  that  the  most  eligible 
''  part  of  Uie  estate  for  that  purpose  appeared  to  be  the  farm  of  Hallrule, 
"  Hallrule-mill,  and  Town  o'  Bule,  possessed  by  George  Currie  at  the  yearly  rent 
''  of  L.230  sterling ;  that  the  saJe  of  the  above-mentioned  parts  of  the  estate 
"  would  not  materially  injure  the  residue  of  the  estate  remaining  unsold ;  and 
"  that  the  part  so  proposed  to  be  sold  was  proper  (considering  all  circumstances) 
'*  to  be  sold  for  the  purposes  aforesaid."  The  petition  prayed  their  Lordships 
"  to  appoint  this  petition  to  be  intimated  in  tixe  usual  manner ;  to  allow  the 
"  petitioner  a  proof  of  the  &cts  herein  set  forth;  and  upon  the  same  being 
"  proved,  to  auuiorize  the  sale  of  Uie  said  lands,  directing  the  prices  to  be  applied 
"  in  terms  of  the  said  Act  of  Parliament" 
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The  Court,  on  the  24th  May  1803,  appointed  the  petition  "  to  be  intimated 
'*  in  terms  of  the  statutes ;  and  when  these  intimations  are  made  and  reported, 
"  they  will  resume  consideration  of  the  petition."  On  the  same  day,  and  on  the 
31st  May,  intimation  was  made  in  the  Edinburgh  Gazette,  on  the  walls  of  the 
Inner  and  Outer-House,  and  in  the  Minute-book.  The  report  of  the  intimation 
stated,  that  the  pursuer  proceeded  under  the  61st  section  of  the  statute ;  and  his 
agent  certified,  that  the  intimation  on  the  walls  had  been  done  as  directed  by  the 
same  section.  It  was  also  alleged,  (in  the  course  of  the  present  suit),  [64]  that 
at  the  same  time  Sir  William  had  made  intimation  to  his  sister,  Mrs.  Guy,  the 
next  heir  of  entail  of  full  age,  and  resident  in  Great  Britcdn,  (his  own  children, 
the  immediate  substitutes,  being  all  in  pupillarity),  to  which  he  had  received  this 
answer : — "  Lynford-Hall,  Norfolk,  June  22, 1803.  Sir, — I  received  your  letter 
"  of  the  4th,  intimating  to  me,  that  you  intended  to  make  application  for  leave 
"  to  sell  the  farm  of  Town  of  Rule,  and  Hallrule,  for  redeeming  the  land-tax  of 
"  the  entailed  estate  of  Stobs,  and  for  other  purposes  of  the  Act  of  Parliament 
"  I  am,"  &c.  The  letter  to  which  this  was  an  answer,  was  not  produced,  and  it 
did  not  appear  that  any  notice  had  been  given  as  to  Hallinile  MiU.  Of  the  same 
date,  a  minute  was  lodged,  stating,  **  that  since  the  petition  was  given  in,  the 
''  petitioner  had  obtained  a  certificate  from  the  proper  officer,  of  the  amount  of 
"  the  petitioner's  land-tax,  which  is  thereby  ascertained  to  be  L.56,  8s.  7-iVi. ; 
''  and  that  the  application  had  also  been  intimated  upon  the  walls  of  the  Outer 
"  and  Inner-House  of  the  Court,  in  common  form,  for  ten  sederunt  days,  conform 
"  to  certificate  subjoined  to  the  petition;  and  also  intimated  or  advertised 
"  weekly,  for  two  weeks  successively,  in  the  Edinburgh  Gazette,  as  appears  from 
''  copies  of  that  publication,  of  dates  24th  and  31st  May  last,  both  herewith  pro- 
"  duced."  He  therefore  craved,  that  their  Lordships  would  sustain  the  notices, 
and  allow  a  proof  in  common  form.  The  Court  thereupon  **  having  resumed 
"  consideration  of  this  petition,  with  the  intimations  thereof,  in  terms  of  their 
**  former  deliverance,  and  having  advised  the  same  with  the  minute  this  day 
"  given  in  for  the  petitioner,  and  no  objection  being  made  by  any  party  having 
"  interest,  they  allow  the  petitioner  to  prove  protU  de  jure  the  amount  of  the 
"  land-tax  payable  to  the  public,  for  the  year  1798,  out  of  the  petitioner's  estates 
"  in  the  county  of  Boxburghe;  the  rent  or  the  annual  value  of  the  lands 
"  mentioned  in  the  petition,  proposed  to  be  sold  for  purchasing  the  said  land- 
"  tax ;  if  the  same  can  be  sold  without  injury  to  the  remainder  of  the  estate ; 
**  and  if  it  is  the  most  proper  part  of  the  estate  to  be  sold,  (all  circumstances 
"  considered); — all  in  terms  of  the  statutes  made  in  that  behalf;  and  grant 
"  commission  to  the  Sheriflf-depute,"  &c.  A  proof  was  accordingly  led,  of  the 
amount  of  the  land-tax  payable  out  of  the  estate, — the  rent  or  annual  value  of 
the  part  of  the  estate  proposed  to  be  sold, — that  the  sale  would  not  materially 
injure  the  remainder  of  the  estate, — and  that  the  part  so  proposed  to  be  sold  was 
proper  under  all  circumstances ;  but  no  proof  was  adduced  to  shew  that  the  lands 
could  not  be  divided,  nor  that  the  [66]  sale  of  the  whole  would  be  more  advan- 
tageous to  the  heirs  than  a  part  only.  A  r^ular  state  was  then  drawn  up,  from 
which  it  appeared  that  the  land-tax,  with  the  iV^^  ^ver  required  by  the  statute, 
amounted  to  L.62,  Is.  5f§d. ;  and  that  Government  stock,  to  produce  a  dividend 
equal  to  that  sum,  could  be  bought  for  something  above  L.1200.  The  state  then 
proceeded  in  these  terms : — ^"  The  rent  or  value  of  the  lands  proposed  to  be  sold 
"  appears  to  be  L.234,  9s.  sterling,  including  conversions ;  and  without  doubt,  in 
"  the  event  of  a  sale,  they  must  bring  a  price  considerably  more  than  is  necessary 
"  for  the  redemption  of  the  land-tax.  But  this  price  will  be  vested  in  a  trustee 
"  for  fufilling  the  purposes  of  the  Act  of  Parliament, — 1st,  In  redeeming  the 
"  land-tax,  and  defraying  the  expenses  of  the  proceedings  in  carrying  through 
"  the  sale  of  the  lands  and  purchase  of  the  land-tax ;  and,  2dly,  In  applying, 
"  under  the  authority  of  the  Court,  the  surplus  in  payment  of  debts  affecting 
"  the  entailed  estates.    These,  in  the  present  case,  amount  to  above  L.7000 
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"  sterling,  which  will  fully  exhaust  the  surplus  arising  from  the  price  of  the 
''  lands  proposed  to  be  sold,  after  purchasing  the  land-tax.  In  these  circum- 
"  stances,  therefore,  it  is  humbly  submitted,  that  there  can  be  no  objection  to 
"  the  sale  of  those  lands  being  allowed  to  proceed."  A  draft  of  the  articles  and 
conditions  of  the  roup  and  sale  was  laid  before  the  Court,  who  were  craved  to 
authorize  the  lands  to  be  exposed  to  sale,  and  to  approve  of  the  trustee  and 
cautioner  named  by  the  petitioner.  On  the  9th  July  1803,  their  Lordships 
"  found  it  sufficiently  instructed  and  proven,  that  the  land-tax,  payable  in  the 
"  year  1798,  for  the  petitioner's  estate  of  Stobs,  lying  in  the  county  of  Koxburghe, 
"  amounted  to  L.56,  Ss.  7iVd-  yearly  •  Find,  that  the  yearly  rent  of  the  lands 
''  proposed  to  be  sold  amounts  to  L.234,  98.  sterling,  exclusive  of  an  obligation 
"  upon  the  tenants  to  assist,  with  a  specified  number  of  men,  women,  and  horses, 
"  for  casting,  winning,  and  leading  peats  and  hay  to  the  landlord :  Find,  that 
"  this  is  the  most  proper  part  of  the  estate  to  be  sold  for  raising  money  to  pur- 
"  chase  the  above-mentioned  land-tax :  Approve  of  William  Riddell,  Esq.  W.S. 
"  as  trustee  for  the  petitioner,  and  of  lieutenant-Colonel  Edgar  Hunter,  of 
"  linthill,  as  his  cautioner,  for  the  due  execution  of  the  trust  in  terms  of  the 
"  statute ;  and  likewise  approve  of  the  articles  and  conditions  of  sale  subjoined 
"  to  the  state  of  the  proof,  with  the  addition  ^  to  the  5th  article  made  by  order 
"  of  the  Court :  Grant  [66]  warrant  to  arid  authorize  the  petitioner  and  his  said 
''  trustee  to  sell  the  before-mentioned  lands  by  public  auction,  in  terms  of  the 
"  articles  and  conditions  of  roup  before  referred  to,  and  of  the  statutes  made  in 
''  that  behalf ;  appoint  the  sale  to  proceed  in  Edinburgh,  &c ;  and  authorize  an 
"  act  and  warrant  to  go  out  and  be  extracted  hereupon,  the  trustee  and  his 
''  cautioner  always  lodging  in  process,  before  extract,  a  bond  for  the  due  execution 
"  of  the  trust  in  terms  of  the  statute." 

The  draft  of  the  articles  of  roup  and  sale  was  blank  in  the  names  of  the 
trustee  and  cautioner,  and  in  the  upset  price. 

The  trustee  and  cautioner  lodged  bond,  and  an  act  and  warrant  was  extracted 
in  favour  of  Sir  William  and  the  trustee,  authorizing  the  roup  and  sale,  and 
fully  setting  forth  the  tenor  of  the  petition,  and  the  detail  of  the  intimations, 
proceedings,  and  interlocutory  orders.  In  this  act  and  warrant,  the  upset  price 
remained  blank.  Sir  William  afterwards  filled  up  the  blank  in  the  articles  and 
sale  with  the  sum  of  L.9000.  He  also  added  a  clause,  declaring,  that  the  bond 
to  be  granted  by  the  purchaser  should  be  also  signed  by  a  sufficient  co-obligant ; 
that  the  right  to  the  teinds  of  the  lands  under  sale  was  reserved ;  and  that  the 
land-tax  payable  for  and  in  respect  of  the  lands  under  sale,  was  not  to  be 
redeemed  by  the  exposer.  At  the  sale,  which  took  place  in  September  1803,  the 
tenant  of  the  lands  at  once  ofifered  ill 2,000 ;  and  after  some  competition  Sir 
William  bought  them  for  L.  15,420,  and  granted  the  trustee  a  bond  for  the  price. 
In  April  of  the  following  year,  he  agreed  to  sell  Hallrule  to  John  Wilson  for 
L.6912, 10s.  At  this  time  Sir  William  bad  not  completed  his  own  fee-simple 
title  in  the  lands ;  but  he  bound  himself  forthwith  to  complete  that  title,  to  be 
holden  of  the  Crown,  and  to  infeft  Wilson  in  due  form  dmeveldeme.  Thereafter, 
in  May  1804,  Sir  William  completed  his  own  title,  by  executing  a  disposition  of 
the  lands,  as  heir  of  entail  in  possession,  (with  consent  of  the  trustee),  in  favour 
of  himself,  his  heirs  and  assignees,  founding  upon  the  act  and  warrant  of  Court, 
and  of  the  roup  following  thereon,  and  granted  procuratory  of  resignation  and 
precept  of  sasina  He,  of  same  date,  executed  a  disposition  in  favour  of  WUson, 
which  bore,  "that  in  regard  the  price  at  which  I,  the  said  Sir  William 

^  The  addition  is  in  italics : — ^V.  "  Upon  the  purchaser's  making  payment  of  the  price 
to  the  said  trustee,  and  Hie  trugtee  producing  evidence  of  the  application  thereof  in  terms 
of  the  gtatute^  the  said  Sir  William  Eliott  shall  be  bound  and  obliged  to  grant  and  sub- 
scribe a  formal  and  valid  diBpodtion  of  the  foresaid  subjects  to  the  poichaser,  containing 
all  usual  and  necessary  clauaee,"  &c. 
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"  [67]  Eliott,  purchased  the  foresaid  parts  of  my  said  entailed  estate  of  Stobs, 
"  whereof  the  lands  herein  after  disponed  are  a  part),  has  not  yet  been  paid  or 
"  applied  in  terms  of  the  foresaid  act  and  warrant,  nor  the  application  thereof 
"  been  approved  of  by  the  Court  of  Session,"  it  has  been  agreed,  that  the  price 
of  the  lands  herein  after  disponed,  purchased  by  the  said  John  Wilson,  should  be 
paid  to  the  trustee  to  account  of  the  price  of  the  whole  entailed  lands  purchased 
by  Sir  William,  to  be  applied  in  terms  of  the  act  and  warrant ;  which  payment 
was  made  and  receipt  acknowledged  by  the  trustee.  Wilson  was  infeft  in  August 
following ;  and  in  December  thereafter,  and  February  1805,  Sir  William  took 
inf ef  tments  and  recorded  them ;  and  in  March  he  made  resignation  ad  reman- 
entiam,  the  instrument  of  which  was  also  recorded. 

In  January  1805,  Sir  William  agreed  to  sell  to  Wilson  another  parcel,  being 
a  part  of  the  lands  of  Town  o'  Rule,  with  the  teinds,  and  of  valued  rent  sufficient 
to  afford  a  freehold  qualification.  He  executed  a  regular  disposition  thereof  in 
January  1806,  which  also  contained  the  clause  just  quoted,  and  Wilson  took 
infef tment.  Thomas  Cleghom  subsequently  bought  the  remainder  of  Town  o* 
Eule,  and  the  superiority  of  Weens,  from  Sir  Wmiam,  and  also  from  Wilson  a 
portion  of  the  lands  of  Halliule. 

The  whole  of  the  property  which  Sir  William  had  thus  purchased  under  the 
proceedings  in  the  Court  of  Session,  he  sold  for  L.23,600. 

In  the  meanwhile.  Sir  William  and  the  trustee  presented  an  application  to 
the  Court  of  Session  for  approbation  and  exoneration,  resuming  the  state  of  the 
previous  proceedings,  and  detailing  what  had  been  done.  They  stated,  that 
besides  redeeming  the  land-tax,  debt  affecting  the  entailed  estates  had  been  -paid 
to  the  extent  of  L.7854,  12s.  5d.,  and  that  there  remained  an  unappropriated 
balance  of  L.6157,  3s.  7d. ;  which,  in  terms  of  the  statute,  must  be  laid  out  in 
the  purchase  of  lands,  to  be  limited  and  settled  in  the  same  way  as  the  lands 
sold  were  limited  and  settled,  or  otherwise  applied  and  secured  as  the  Court 
should  direct ;  and  suggested,  that  it  should  be  heritably  secured  over  the  lands 
of  Town  o'  Rule  and  others  now  belonging  to  Sir  William  in  fee-simple,  or 
otherwise;  and  that  such  part  of  these  lands  as  were  equal  in  value  to  that 
balance  should  be  disponed  back  to  himself  and  the  heirs  of  entail.  The  Court 
remitted  to  the  Lord  Ordinary,  with  power  to  intimate  to  the  substitute  heirs  of 
entail,  (and  these  failing  to  appear),  to  appoint  an  agent  [68]  to  attend  to  the 
interests  of  the  entailed  estate.  Intimations  were  made,  and  an  agent  appointed. 
But  although  a  draft  of  his  report  was  drawn  up,  it  never  was  presented ;  nor 
did  the  Court  ever  approve  of  these  proceedings,  or  exoner  the  trustee ;  and,  in 
the  interim,  the  lands  had  been  sold  as  above-mentioned. 

The  trustee  did  not  pay  the  price  into  the  Bank  of  England ;  nor  did  he  ever 
produce  evidence  of  the  price  having  been  applied  in  terms  of  the  statute. 

Sir  William  died,  and  burdened  the  entailed  estate  with  certain  provisions  to 
his  younger  children,  four  of  whom  in  1819  petitioned  the  Court  to  have  this 
balance  applied  in  payment  thereof,  which  was  authorized,  (leaving  a  very 
trifling  balance  still  to  be  accounted  for  by  the  trustee),  on  the  petitioners 
assigning  their  claims  in  trust  for  behoof  of  the  heir  of  entail  in  possession  of 
the  estate  of  Stobs  for  the  time. 

The  purchasers  from  Sir  William  entered  into  possession,  and  laid  out  large 
sums  in  ameliorations. 

In  1822  Sir  William  Francis  Eliott,  Bart,  of  Stobs,  eldest  son  of  the  deceased 
Sir  William,  raised  an  action  of  reduction  against  Wilson  and  Cleghom,  the 
purchasers,  calling  for  production  of  the  act  and  warrant  of  the  Court 
authorizing  the  sale  of  the  lands  of  Hallrule,  Town  o'  Rule,  and  Hallrule  Mill ; 
the  articles  and  conditions  of  roup,  and  minutes  of  roup ;  the  dispositions  granted 
by  Sir  William  in  favour  of  himself  as  purchaser,  and  all  the  subsequent  titles ; 
and  concluding,  that  these  deeds  and  writings  should  be  reduced  and  declared  to 
be  null  and  void,  and  the  pursuer  restored  thereagainst  in  integrum ;  and  being 
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80  reduced,  it  should  be  found  and  declared,  that  the  pursuer  had  the  only  good 
and  undoubted  right  and  title  to  the  said  lands,  and  to  possess  the  same,  and 
uplift  the  rents  thereof ;  with  conclusion  of  removal  against  the  defenders,  and 
those  holding  under  them. 

The  Lord  Ordinary  [Eldin],  on  the  10th  June  1824,  reduced,  decerned,  and 
declared  in  terms  of  the  reductive  conclusions  of  the  libeL  The  Court,  on 
advising  a  petition  and  answers,  on  the  23d  June  1825,  pronounced  this  inter- 
locutor :  "  Find,  that  the  defenders  cannot  be  hurt  by  any  alleged  fraud  on  the 
"  part  of  the  late  Sir  William  Eliott,  in  carrying  through  the  sale  under  the 
*'  authority  of  the  Act  of  Parliament,  or,  as  alleged,  in  deceiving  the  Court 
"  against  the  pursuer  or  other  heirs  of  entail,  if  the  sale,  in  other  respects,  had 
''  been  regularly  conducted  in  terms  of  the  Act  of  Parliament ;  but  find,  Imo, 
"  That  the  original  petition  to  the  Court  for  authority  to  sell  the  lands  in 
"  question  did  not,  in  terms  of  the  Act  [69]  of  42  Geo.  III.  c.  116,  set  forth  the 
''  amount  of  the  land-tax  proposed  to  be  redeemed,  and  that  the  petition  was 
''  intimated  under  the  authority  of  the  Court  in  this  imperfect  state :  Find,  that 
*'  a  minute  was  afterwards  given  in,  containing  a  certificate  of  the  amount  of 
''  the  land-tax ;  but  that  this  minute,  even  if  it  could  be  held  as  supplying  the 
''  original  defect  in  the  petition,  was  not  intimated  as  the  Act  requires  the 
"  petition  to  be,  and  therefore  cannot  supply  the  defect  in  the  petition.  2do, 
''  Find,  that  as  the  petition  prayed  for  authority  to  sell  lands  in  point  of  rent 
''  and  value  much  more  than  sufficient  to  redeem  the  land-tax  of  the  whole 
**  estate,  it  was  requisite,  by  the  63d  section  of  the  Act,  that  the  petition, 
"  besides  being  intimated  on  the  walls  of  the  Court,  should  be  intimated 
"  personally  to  the  next  heir  of  entail  in  Great  Britain  being  of  lawful  age : 
"  Find,  that  no  evidence  of  such  intimation  was  laid  before  the  Court :  Find, 
"  that  the  letter  from  Mrs.  Guy,  which  has  since  been  produced  in  this  process, 
"  does  not  contain  evidence  that  sufficient  intimation  was  made  to  her ;  as  from 
"  that  letter  it  does  not  appear  that  the  Mill  of  Hallrule  and  mill  lands  had 
''  been  included  in  the  intimation  to  her,  of  which  her  said  letter  is  an 
"  acknowledgment  3tio,  Find,  that  the  articles  of  roup,  as  prepared  by  Sir 
"  William  Elliot  for  the  approbation  of  the  Court,  did  not  specify  any  upset 
*'  price,  but  left  that  blank,  and  the  upset  price  was  thereafter  fixed  by  some 
"  private  authority,  without  any  warrant  from  the  Court  4to,  Find,  that  the 
"  articles  of  roup,  even  as  thus  imperfectly  prepared,  were  afterwards  altered  by 
"  Sir  William  Eliott,  without  any  authority  of  the  Court,  by  excepting  the  teinds, 
''  and  by  declaring  that  the  Itmds  to  be  sold  were  to  remain  subject  to  their 
"  proportion  of  the  land-tax.  5to,  Find,  that  this  alteration  was  not  only  not 
"  warranted  by  any  authority  from  the  Court,  but  was  in  itself  in  the  face  of 
"  the  statute,  which  provides,  that  no  lands  shall  be  sold,  except  for  the 
"  redemption  of  the  land-tax  thereof.  6to,  Find,  that  no  proof  was  offered  to 
"  the  Court  of  the  necessity  or  expediency  of  selling  so  large  a  quantity  of  land 
''  and  superiority  to  redeem  this  comparatively  small  amount  of  land-tax ;  while, 
"  from  subsequent  proceedings,  it  appears  that  these  lands  might  have  been 
"  disjoined,  and  any  part  of  them  sold  separately,  which,  in  tact,  was  soon 
"  afterwards  done  by  Sir  William  Eliott  to  these  defenders.  7mo,  Find,  that 
"  the  price  was  not  p€dd  into  the  Bank  of  England,  as  required  by  the  Act, 
"  before  granting  dispositions  to  the  purchasers.  8vo,  Find  it  proved  by  the 
"  terms  of  the  depositions  to  the  defenders,  that  they  were  made  aware  that  the 
''  Act  had  not  b^n  followed  out  9no,  Find,  [70]  that  the  sales  in  question 
"  never  were  reported  to  and  approved  of  by  the  Court  Therefore,  on  the 
"  whole  matter,  adhere  to  the  interlocutors  complained  of,  and  refuse  the  desire 
*'  of  the  petition,  reserving  to  the  defenders  their  claims  for  repetition  of  the 
"  price  from  the  pursuer,  in  so  far  as  any  part  of  it  was  applied  to  redeem  the 
"  land-tax,  and  to  discharge  the  burdens  which  either  affected,  or  which  could 
"  have  been  made  to  affect,  the  entailed  estate,  or  the  pursuer,  the  heir  in 
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"  possession ;  as  also  reserving  to  the  defenders  any  claim  thej  may  have  for 
"  ameliorations  on  the  lands  respectively  purchased  by  them;  and  to  the 
"  pursuer,  on  all  these  points,  his  objections,  d&  accords ;  also  reserving  to  the 
"  pursuer  his  claim  for  repetition  of  the  rents,  and  to  the  defenders  their 
"  objections  thereto,  as  accords:  And  remit  to  the  Lord  Ordinary  to  hear 
''  parties  on  all  these  points,  and  to  do  therein  as  he  shall  see  cause,  and  decern." 
And  thereafter,  on  the  9th  February  1826,  their  Lordships  adhered,  but  gave 
leave  to  the  defenders  to  appeal  The  pursuer  had  also  petitioned  the  Court  on 
two  points,  with  which  he  was  dissatisfied : — 1st,  As  to  the  defenders  not  being 
hurt  by  any  alleged  fraud  on  the  part  of  the  late  Sir  William  Eliott ;  and,  2dly, 
As  to  the  intimation  to  Mrs.  Guy  being  to  the  proper  party.  But  the  Court 
refused  his  petition,  and  adhered ;  giving  him,  however,  also  leave  to  appeal. 

Both  parties,  accordingly,  appealed. 

Wilson  and  others  {appellants  in  original,  respondents  in  cross  appeal), — ^I.  The 
plea  of  the  respondents  is,  that  Sir  William  Eliott  ought  to  have  proceeded 
imder  the  63d,  and  not  the  61st  section  of  the  statute,  he  having  in  contemplation 
to  sell  more  land  than  sufficient  to  redeem  the  land-tax.  But  the  63d  section  is 
merely  supplementary  of  the  61st  section.  The  Act  of  42  Greo.  II.  on  which 
Sir  William  founded  generally,  consolidated  the  previous  statutes  on  the  subject; 
and  these  statutes  shew  that  the  respondents'  objections  are  unfounded.  The 
63d  section  was  never  intended  to  operate  by  itself,  since  it  is  quite  silent  as 
to  advertisements  and  intimation  on  the  walls.^  Even  if  the  respondents  were 
right,  that  the  Court  had  in  some  respects  deviated  from  the  strict  letter  of  the 
statute,  this  would  not  [71]  nullify  the  proceedings.  It  might  perhaps  found  a 
claim  by  the  purchaser  against  the  exposer,  but  not  against  a  hmafide  purchaser 
himself.  However,  all  the  allied  deviations  did  not  exceed  the  bounds  of  fair 
disci-etion, — none  of  them  counteracted  or  defeated  the  purposes  of  the  statuta 
Besides,  the  appellant  should,  on  legal  principle,  be  protected.  No  third  party 
acquiring  onerously  is  liable  for  the  mistakes  or  blimders  of  a  Court,  or  for  the 
misconception  into  which  Judges  may  be  betrayed.  A  purchaser  is  safe  if  it 
appears  that  the  Court  was  ti-uly  addressing  itself  to  execute  the  statute  under 
which  the  warrant  was  granted,  and  that  the  matter  was  so  brought  before  the 
Court  as  to  enable  them  to  exercise  the  powers  with  which  the  statute  has 
intrusted  them.  Accordingly,  in  the  present  case,  however  ill-founded  the 
warrant  may  have  been  upon  the  merits,  still  it  protects  the  honafde  onerous 
purchaser.  The  Court  had  a  public  statute  before  them,  and,  if  they  erred,  that 
error  cannot  affect  the  appellants,  who  were  no  party  to  the  suit,  nor  partici- 
pators in  the  blimder.  The  very  issuing  the  warrant  implies  that  the  provisions 
of  the  Act  had  been  obeyed,  and  that  the  Court  had  considered  itself  in  a  situa- 
tion to  exercise  its  statutory  powers.  Error  in  merits  does  not  nullify  a  proceed- 
ing, and  there  is  no  principle  why  an  error  in  form  should  have  a  different  effect. 
The  L^islature  reposes  confidence  in  the  ability  of  Judges,  and  if  they  have 
been  mistaken,  a  purchaser  who  reposed  like  confidence  in  the  ability  of  the 
Court,  who  acted  with  imdoubted  bona  fides,  and  who  gave  full  value  for  the 
subject,  ought  to  be  protected  from  loss. 

11.  But  it  is  also  allied,  that  Sir  William  wished  to  appropriate  the  lands 
to  himself  at  an  under-vfidue.  There  is  no  evidence  of  that  charge ;  but  even 
if  true,  it  cannot  affect  the  appellants. — ''  Fraus  audoris  nan  nocet  sticcessori," 
They  acquired  the  properties  for  value, — were  in  perfect  good  faith, — ^have  been 
long  f eudfidly  invested  in  the  subjects  they  bought ;  their  rights  therefore  cannot 
be  touched  by  any  fraud  of  their  author.  To  meet  this  defence  the  respondent 
contends,  that  the  sale  and  fee-simple  title  in  the  person  of  Sir  William  never 

^  The  appellant  went  into  a  great  deal  of  argument,  to  shew  that  the  different  find- 
ings of  the  Court  of  Session  were  erroneous ;  but  as  the  House  placed  their  judgment 
on  a  different  ground,  it  is  not  necessary  to  advert  to  it 
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having  been  approved  of  by  the  Court  of  Session,  there  is  even  yet,  in  the  eye  of 
law,  no  feudal  title  at  cdl,  and  therefore  no  protection  afforded  to  the  appellants 
against  the  fraud  of  their  author.  But  the  interference  and  approval  of  the 
Ck)urt  of  Session  are  not  required  by  statute  to  give  validity  to  the  title  of  a 
purchaser ;  and  the  fee-simple  investiture  of  Sir  William,  and  of  his  disponees, 
was  as  complete  as  any  express  sanction  of  the  Court  could  have  [72]  rendered 
it;  and  this  shews  the  irrelevancy  of  the  objection,  that  the  declaration  that  the 
price  "  had  not  yet  been  paid  or  applied  in  terms  of  the  act  and  warrant,"  Sec, 
was  inserted  in  the  appellant's  titles.  Then  he  maintains,  that  Wilson  made  his 
first  purchase  before  Sir  William  had  completed  his  own  title,  and  therefore  the 
right  conveyed,  being  personal,  was  tainted  by  the  frauds  of  Sir  William.  It  is, 
however,  tritisstmi  juris,  that  the  infeftment  of  Sir  William  accrued  to  that  of 
the  appellant,  and  perfected  it.  Besides,  the  appellants  have  all  been  r^ularly 
infeft  The  whole  of  the  respondent's  doctrine  proceeds  on  an  erroneous  view 
of  true  principles  of  law.  Exceptio  doli  does  not,  even  in  personal  rights, 
transmit  to  the  successor  upon  an  onerous  title,  except  in  cases  of  participation 
in  the  fraud,  or  where  there  is  lahes  recUis,  and  in  certain  assignations  of  personal 
rights  continuing  personal  This  last  exception  depends  on  a  peculiar  groimd, 
that  an  assignee,  although  for  onerous  consideration,  is  not  considered  as  properly 
a  singular  successor,  but  as  a  mere  procurator  in  rem  suam,  and  still  in  his 
character  of  procurator  representing  the  cedent;  but  when  that  character 
terminates,  as  by  taking  infeftment,  then  he  is  no  longer  answerable  for  his 
author.  Indeed,  the  numerous  authorities  on  the  point  make  it  too  clear  to  be 
seriously  doubted,  that  all  chcdlenges  founded  upon  the  fraud  of  the  author  are 
imavailm^  against  a  singular  successor,  if  the  chflllenge  has  not  been  brought  till 
after  the  mfef tment  of  the  assignee,  or  of  his  author. 

Sir  William  Francis  Eliott  {responderU  in  original,  and  appdlarU  in  cross 
appeal), — I.  The  late  Sir  William  Eliott,  wishing  to  benefit  himself  at  the 
expense  of  the  entailed  estate,  sold  (under  pretence  of  redeeming  L.56,  8s.  7iVd. 
of  land-tax)  entailed  property  for  L.15,420 ;  he  became  himself  the  purchaser ; 
and,  although  the  only  hypothesis  on  which  he  could  have  been  permitted  to 
sell  that  amount,  was,  that  the  portion  sold  was  not  susceptible  of  expedient 
division,  he,  withhi  little  more  than  a  twelvemonth,  disposed  ot  it  in  four  portions 
for  L.23,600.  At  this  time  the  respondent  and  the  rest  of  the  children  were  in 
pupillarity.  The  only  way  the  late  Sir  William  could  eflfect  his  purpose  was  by 
misleading  the  Court.  If  he  wished  to  sell  more  land  than  the  land-tax  required, 
the  63d  section  was  his  guide;  if  only  the  precise  amount  requisite  for  the 
redemption,  then  the  61st.  But  he  so  shaped  matters  as  to  induce  the  Court 
to  believe  that  the  latter  was  his  purpose ;  and  they  issued  their  orders  accord- 
ingly, overlooking  every  part  of  the  statute  they  ought  to  have,  under  the  true 
circumstances  of  the  case,  enforced,  and  [73]  enforcing  that  which  had  no 
application.^  If  the  applicable  sections  of  the  statute  had  been  attended  to,  a 
proof  should  have  been  allowed  that ''  such  farm,  lands,  or  tenement,"  could  not 
be  divided,  in  order  that  an  adequate  part  might  be  sold,  and  that  the  sale  of 
the  whole  would  be  more  eligible  and  advantageous.  But  these  particulars  were 
not  allowed  to  enter  into  the  inquiry.  The  consequence  was,  that  the  barony 
was  cut  in  two,  and  sold  to  redeem  what  any  single  farm, — ^what  the  very 
superiorities  would  have  been  more  than  equal  to.  No  notice  was  taken  of  the 
value  of  the  wood,  of  the  grassum  paid  at  entry  by  the  possessing  tenant,  of  the 
tenant's  services,  and  of  the  valued  rent,  (the  whole  property  holding  of  the 
Crown).  By  not  executing  the  statutes  the  Court  exceeded  their  powers.  The 
authority  of  the  Court,  in  matters  of  this  kind,  is  a  specified  and  limited  authority 
for  a  particular  purpose ;  and  unless  the  directions  given  by  the  Legislature  are 

^  The  respondent  argued  at  mach  length  in  support  of  the  findings  of  the  Court,  but 
this,  for  the  reason  already  mentioned,  does  not  require  to  be  particularly  noticed. 
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obeyed,  the  Act  of  Parliament,  and  the  judgment  following,  could  give  no  title 
to  sell,  and  convey  no  right  to  the  purchaser.  Here  the  Court  did  not  obey  the 
statute,  and  Sir  William  neither  obeyed  the  statute  nor  the  Court  No  doubt, 
where  a  Court  is  acting  within  its  jurisdiction,  mere  errors  in  judgment  will  not 
be  permitted  to  annul  the  titles  of  persons  reposing,  in  bonafidcy  on  the  faith  of 
the  orders  of  the  Court.  But  here  the  Court  never  assumed,  and  never  pre- 
tended to  assume,  the  proper  jurisdiction  applicable  to  the  facts  of  the  case. 
The  question  is  the  same  as  if  the  two  situations  had  been  regulated,  not  by 
dififerent  sections,  but  by  different  statutes,  and  the  Court,  either  from  inadver- 
tence and  mistake,  or  by  being  misled  by  the  party,  had  proceeded  on  the  wrong 
statute. 

II.  Besides,  the  appellants  were  aware  of  the  imperfection  of  these  proceed- 
ings, and  of  the  devices  practised  by  Sir  William.  But,  if  so,  their  title  must 
be  annulled,  as  flowing  from  a  person  who  held  a  vitious  title.  It  is  clear  law, 
that  when  a  purchaser  acquires  an  heritable  estate  from  a  party,  who  has  not 
been  infeft  in  it  previous  to  the  sale,  or,  even  when  infeft,  if  he  were  aware  of 
the  fraud  of  his  author,  then,  Fraus  audoris  nocet  successori, — under  the  excep- 
tions of  purchasing  on  the  faith  of  the  record,  or  (as  to  moveables)  in  open 
market.  Of  course,  this  destroys  Wilson's  title  to  both  portions;  and  also 
destroys  the  titles  of  Cl^hom,  whose  title-deeds  betray  their  knowledge  of  the 
imper-  [74]  -fection  of  the  proceedings  under  which  they  bought.  Wilson's 
argument,  on  the  effect  of  his  own  infeftment  in  his  first  purchase,  is  fallacious. 
An  infeftment  may  put  a  person  in  titvlo  to  dispose  to  a  third  party,  but  cannot 
cure  an  objection  to  his  own  title,  while  the  property  remains  in  himself.  It 
has  no  doubt  been  said,  that  it  is  possible  to  cure  defects  in  the  title  of  a  singular 
successor  by  his  author's  subsequent  infeftment.  But  there  seems  no  authority 
for  that  supposition.  The  case  of  a  person  purchasing  from  an  heir  of  entail, 
and  taking  infeftment  before  the  entail  is  recorded,  neither  applies  in  principle 
or  analogy.  Besides,  knowledge  on  the  part  of  a  singular  successor  has  the 
same  effect  as  want  of  sasine,  and  would  neutralize  the  effect  of  sasine,  whatever 
that  might  be.  But,  in  truth,  it  is  not  necessary  to  raise  this  question.  Even 
without  fraud,  a  reduction  is  fully  warranted,  where  the  right  sought  to  be 
reduced  flows  from  one  whose  own  title  to  the  land  is  null  and  void ;  and  that 
Sir  William  never  vested  in  himself  a  good  and  imchallengeable  title,  is  manifest 
from  the  whole  detail  that  has  been  given. 

The  House  of  Lords,  in  respect  it  appears  "  that  the  Court  of  Session,  before 
"  pronouncing  their  interlocutor  of  the  9th  of  July  1803,  authorizing  and 
"  appointing  the  sale  therein  mentioned,  had  not  before  them  any  evidence 
"  that  the  farms,  lands,  or  tenements  thereby  appointed  to  be  sold,  could  not 
**  be  divided,  so  that  an  adequate  part  only  might  be  sold,  nor  any  evidence 
"  that  the  sale  of  the  whole  of  such  farms,  lands,  or  tenements,  would  be  more 
"  eligible  and  advantageous  to  the  said  entailed  estate,  and  to  the  successive 
"  substitute  heirs  of  entail,  than  the  sale  of  a  part  thereof  only ;  It  is  ordered 
''  and  adjudged,  by  the  Lords  spiritual  and  temporal  in  Parliament  assembled, 
''  That  the  said  several  interlocutors  complained  of  in  the  said  original  appeal 
"  be,  and  the  same  are  hereby  affirmed ;  but  it  appearing  to  their  Lordahips 
"  that  the  said  interlocutors  ought  to  be  affirmed  for  the  reason  above  stated, 
"  this  House  does  not  think  it  necessary  to  pronoimce  any  judgment  upon  any 
"  of  the  other  reasons  stated  in  the  interlocutor  of  the  7th  of  June  (signed  23d 
"  of  Jime)  1825,  adhering  to  the  former  interlocutors  therein  referred  to :  And 
''  it  is  further  ordered,  that  the  said  original  appeal,  and  also  the  said  cross 
"  appeal,  be,  and  the  same  cure  hereby  dismissed  this  House." 

AppeUant^  Authorities.  —  42  (reo.  III.,  and  previous  Bedemption  of  Land-tax 
statutes;  54  Geo.  ILL  c.  123,  §  12;  Lord  Wemyss,  Feb.  28,  1821,  (affirmed  on  appeal, 
Feb.  25,  1824;  Shaw,  vol.  i.  No.  1);  Lawrie,  Feb.  11,  1806,  (App.  1,  Pub.  Bur.  No. 
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2)  affirmed  on  appeal,  July  27,  1814,  (Dew's  Rep.  vol.  ii  p.  556);  Voet,  44,  tit.  4; 
Karnes'  Elucidations,  art  3 ;  Stair's  Inst  4,  40,  21. 

[76]  Bespondeni's  Authorities, — 42  Geo.  III.,  and  previous  Redemption  of  Land-tax 
statutes;  Stair's  Inst  4,  40,  21;  M*Donells,  Nov.  20,  1772,(4974);  Bankton's  Inst 
1,  p.  259,  §  65;  Burdon,  (Elchies  on  Fraud,  No.  11);  Stair's  Inst  3,  1,  21. 

Fraser — Richardson  and  Connelly — Solicitors. 

[Cf.  Cleghom  v.  Eliott,  11  S.  259 ;  3  D.  1 ;  M'L.  &  R.  1033 ;  3  D.  19 ;  4  D.  1389.] 


m.  Wilson  Sc  Shaw  85  [4  S.  254 ;  Ferguson  Cona  Rep.  51]. 

Mary  Black  M'Nkill,  or  Jolly,  Spouse  of  Robert  Jolly,  Appellant — Kind's 
Advocate  (Dr,  Jenner)-— Brougham — T,  H.  Miller —  Wilson, 

Malcolm  M'Gregor,  Respondent — Lvshington — Keay, 

20th  June  1828. 

Husband  and  Wipb — Marbiaos — Pboop — Progbss. — A  party  having  raised  a  declarator 
of  marriage  and  adherence  against  a  woman,  whom  he  fdleged  was  his  wife,  stating 
in  the  summons  an  irregular  marriage  followed  hy  consummation  at  Holytown,  and 
the  celebration  of  that  marriage  by  a  subsequent  regular  marriage  in  facie  ecdesim 
in  Edinburgh ;  and  the  wife  having  denied  marriage  and  consummation  at  Holytown, 
and  averred  that  she  had  not  consented  ad  ipsum  mairimonium  in  Edinburgh,  but 
had  been  concussed  by  threats  to  submit  to  the  ceremony  there;  and  having 
immediately  thereafter  entered  into  a  marriage  with  another  party,  enjoyed  the 
status  of  marriage,  and  had  a  family ;  and  the  alleged  first  husbimd  being  perfectly 
aware  of  that  status,  and  having  expressly  recognized  her  and  husband  in  their 
character  of  husband  and  wife ; — 

1.  Found,  (reversing  the  judgment  of  the  Court  of  Session),  That  there  was  no 
proof  whatever  of  the  Holytown  marriage,  nor  of  any  regular  marriage  in  facie 
ecdesicB  in  Edinburgh ;  and  further,  taking  into  consideration  all  the  facts  and  circum- 
stances proved  in  relation  to  the  conduct  of  the  parties  before  and  after  the  alleged 
Edinburgh  marriage,  that  there  was  not  evidence  sufficient  to  justify  the  conclusion 
that  the  parties  did,  on  the  day  when  the  Edinburgh  marriage  was  said  to  have 
been  celebrated,  or  at  any  other  time,  voluntarily  and  deliberately  express  that  real 
mutual  consent  immediately  to  contract  marriage,  which,  by  the  law  of  Scotland,  is 
necessary  to  give  validity  to  such  an  irregular  marriage  as  was  said  to  have  taken 
place. 

2.  Question  raised,  but  not  decided,  Whether,  in  a  case  where  the  alleged  first 
husband  had  been  aware  of  the  second  marriage  in  the  manner  proved,  a  court  of 
justice,  even  if  they  felt  themselves  bound  to  decern  in  the  declarator  of  marriage, 
[86]  would  decern  in  the  conclusion  of  adherence,  and  the  restitution  of  conjugal 
rights,  either  in  relation  to  cohabitation  or  patrimonial  interests  1 

3.  Argued,  but  not  determined,  Whether  the  several  interlocutors  pronounced 
in  the  Courts  below  could  have  been  deemed  duly  pronounced  in  proceedings  to 
which  the  second  husband  and  the  children  of  the  second  marriage  were  not  parties  1 

Dr.  M'Neill,  a  Scottish  clergyman,  had  a  natural  daughter,  Mary  Black,  by 
a  woman  in  a  low  rank  of  life.  She  was  nursed  by  Christian  Eobertson,  a 
porter's  wife,  in  Simon-square,  Edinburgh ;  thereafter  resided  with  her  mother, 
at  whose  death,  in  1815,  she  took  up  her  abode  with  her  father.  Dr.  M'Neill,  then 
living  in  Leith-walk.    At  this  period  she  was  about  20  years  of  age. 

Malcolm  M'Gregor,  a  printer,  had  been  married  to  Christian  Kobertson's 
S.B.B.  V.  3 
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Btep-danghter,  but  had  lost  his  wife,  and,  it  was  said,  had  contracted  an  intimacy 
with  Janet  Nicolson,  a  niece  of  Christian  Eobertson,  by  whom,  it  was  also 
all^d,  he  had  several  natural  children.  He  was  on  terms  of  familiar  acquaint- 
ance with  Mary  Black  M'Neill, — ^had  paid  his  addresses  to  her, — and  she  was 
in  the  habit  of  calling  on  him  at  the  printing-ofl&ce,  (where  he  worked),  some- 
times alone,  and  sometimes  accompanied  by  her  father,  twice  or  thrice  a-week. 
McGregor  was  also  on  a  very  intimate  footing  with  Dr.  McNeill,  and  took  an 
active  management  of  the  Doctor's  affairs. 

About  the  same  time  Mary  Black  M'Neill  became  acquainted  with  Eobert 
Jolly,  then  studying  medicine  in  Edinburgh;  and  he  also  become  her  suitor. 
This  circumstance  was  known  to  M'Gregor.  In  April  1816  a  friend  asked  him 
if  Jolly  and  Mary  were  married  ?  he  answered,  that  they  were  not,  but  would 
shortly  be  so. 

Dr.  M'Neill  was  proprietor  of  the  estate  of  Stevenston,  near  Glasgow.  On 
one  occasion,  in  May  1816,  he  went  with  MacGregor  and  his  daughter,  in  a 
post-chaise,  to  visit  his  property.  When  they  arrived  late  at  night  at  Holytown, 
the  greater  number  of  the  beds  happened  to  be  taken  down,  as  was  the  custom 
to  be  done  once  a-year.  The  landlady  therefore  informed  M'Gregor  and  Mary, 
that,  from  the  situation  of  her  house  at  this  time,  she  had  only  one  double- 
bedded  room  to  give  them.  McGregor  said  to  Mary,  that  she  need  be  under  no 
apprehension  of  going  into  the  same  bed-room  with  him,  as  he  would  take  her 
imder  his  protection.  In  this  arrangement  she  acquiesced,  as  her  father,  an  old 
man,  had  already  retired  to  rest  in  the  only  single-bedded  room  in  the  inn. 
But  as  there  were  no  curtains  on  the  bed  designed  for  her,  she  insisted  that 
sheets  should  be  hung  round  it.  Accordingly  this  was  done ;  and  M'Gregor  and 
Mary  slept  in  [87]  the  room.  Next  morning  the  parties  left  Holytown ;  went 
to  Glasgow,  and  returned  that  same  evening ;  but  the  apartments  being  now 
arranged,  M'Gregor  and  Mary  were  accommodated  with  separate  bed-rooms. 
There  was  nt)  evidence  attempted  to  be  adduced  of  any  celebration  of  marriage 
at  Holytown.  Very  soon  after  reaching  Edinburgh,  Mary  had  some  conversation 
with  Margaret  Kinlay  about  her  (Mary's)  marriage ;  but  the  bridegroom's  name 
was  not  mentioned,  although  some  marriage-clothes  were  given  Margaret  to 
make,  and  which  were  accordingly  made  and  taken  home.  Margaret  was  in- 
vited to  be  bride's-maid,  but  was  unable  to  attend.  Sometime  thereafter  she 
asked  Mary  if  she  was  married  to  M'Gregor,  but  Mary  said  "  No ;  I  am  going  to 
"  marry  a  man  I  like  better."  About  the  same  time  Christian  Eobertson  ad^ed 
McGregor,  if  he  was  going  to  be  married  to  Mary,  and  he  answered  "  No :  Dr. 
"  M*Neill  says  he  thinks  I  will  be  the  man ;  but  I  think  it  will  be  Mr.  Jolly, 
"  for  I  know  her  pre-engagement  to  him." 

M'Gregor  had  introduced  Mr.  Smyth,  W.S.  to  Dr.  M'Neill,  to  be  the  Doctor's 
man  of  business ;  and  accordingly  Mr.  Symth,  in  April  1816,  drew  two  deeds 
of  settlement  of  the  Doctor's  estate  and  effects,  both  in  favour  of  Mary,  and 
delivered  them  to  Dr.  M'Neill.  Soon  after  the  journey  to  Stevenston,  M'Qr^or 
called  on  Mr.  Smyth,  and  invited  him  to  be  present  at  his  marriage  to  Mary,  at 
nine  o'clock  that  evening.  The  marriage,  he  stated,  was  to  take  place  at  the 
Black  Bull  Inn,  to  be  cdebrated  by  a  Mr.  Eobertson,  and  to  be  private ;  which 
communication  gave  Mr.  Smyth  surprise,  as  the  fittest  place  for  the  marriage 
seemed  to  be  the  Doctor's  own  house,  considering  the  share  which  M'Gregor 
possessed  of  the  Doctor's  confidence.  Mr.  Smyth,  being  indisposed,  could  not 
accept  the  invitation,  but  offered  to  send  his  clerk.  McGregor  said  he  would 
call  at  nine,  or  half -past  nine,  for  the  clerk,  and  went  away.  But  not  coming 
at  the  appointed  hour,  the  clerk  proceeded  to  the  Black  Bull,  and  finding  no 
person  waiting  there,  returned,  and  mentioned  the  circumstance  to  Mr.  Smyth, 
who  said  he  supposed  the  marriage  had  been  put  off  to  another  day.  Between 
a  week  and  a  month  afterwards,  M'Gregor  called  on  Mr.  Smyth,  and  informed 
him  that  he  had  been  married  to  Mary,  in  Edinburgh,  by  Joseph  Eobertson. 
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It  appeared  that  on  the  23d  of  Ma.j}  between  nine  and  ten  [88]  in  the 
evening,  McGregor  (who  occasionally  staid  with  and  slept  at  Dr.  McNeill's  house) 
and  Mary  proceeded  from  Dr.  McNeill's  house,  and  went  to  the  house  of  the 
Rev.  Joseph  Robertson,  minister  of  the  Leith-wynd  chapel.  What  passed  there 
could  not  be  proved  by  the  evidence  of  Robertson,  as  the  question  which  arose 
•out  of  the  circumstances  under  detail  did  not  emerge  until  after  he  and  a  person 
named  Pearson  had  been  indicted  for  falsehood,  fraud,  and  forgery,  and  clan- 
destinely and  irregularly  celebrating  marriage:  on  which  a  verdict  had  been 
returned  finding  Robertson  guilty  of  celebrating  the  clandestine  marriage  as 
libelled,  and  both  pannels  guilty  of  uttering,  as  genuine,  counterfeit  certificates 
of  proclamation  of  banns,  knowing  the  same  to  be  counterfeited ;  and  sentence 
had  been  pronounced,  adjudging  Joseph  Robertson  to  be  banished  forth  of  Scot- 
land from  and  after  the  19th  July  1818,  never  to  return  to  or  be  found  therein 
after  the  said  day  under  the  pain  of  death,  in  terms  of  the  statute  of  King 
Charles  II.  c.  34  His  wife,  Margaret  Robertson,  and  his  daughter,  Mary 
Robertson,  were  the  only  parties  present. 

Margaret  Robertson  was  accordingly  examined  as  a  witness  in  the  action 
which  was  afterwards  brought  before  the  Commissaries ;  and  "  being  solemnly 
"  sworn,  kneeling,  with  her  right  hand  on  the  holy  evangel,  purged  of  malice, 
"  partial  counsel,  and  good  deed,  and  interrogated.  Do  you  know  Mary  M*Neill, 
"  or  Mary  Black  M'Neill,  the  person  now  pointed  out  to  you  in  the  Court  ?  de- 
"  pones,  and  answers,  I  do  not ;  I  do  not  remember  that  I  ever  saw  her  before. 
"  Interrogated,  Did  your  husband  keep  a  record  or  book  in  which  he  entered  the 
"  marriages  celebrated  by  him  ?  depones,  and  answers.  He  kept  a  book,  in  which, 
"  so  far  as  I  know,  he  generally  recorded  the  marriages  celebrated  by  him.  And 
"  being  shewn  a  book  produced  by  the  pursuer,  and  now  subscribed  by  the 
"  deponent  and  Judge-examinator  as  relative  hereto,  which  commences  on  the 
"  1st  of  January  1814,  and  appears  to  end  on  the  26th  of  November  1817 ;  and 
"  the  deponent  being  interrogated.  Whether  that  is  the  book  so  kept  by  her 
"  husband,  and  by  whose  hand  it  is  written  ?  depones,  and  answers,  It  is  the 
"  book  that  was  kept  by  [89]  my  husband,  and  is  wrote  by  him.  And  being 
"  particularly  desired  to  look  at  the  entry  in  that  book,  under  the  date  of  twenty- 
"  third  JMay  eighteen  hundred  and  sixteen, '  Married  Malcolm  M'Gregor,  printer, 
"  Old  Church  parish,  and  Mary  M'Neill,  St.  Cuthbert's  parish,  daughter  of  Dr. 
"  James  M'Neill,  Leith-Walk. — ^Town  Lines ; '  and  interrogated.  If  that  entry  is 
"  in  the  handwriting  of  her  husband  ?  depones,  and  answers.  Yes.  Interrogated, 
"  Were  you  present  at  this  marriage  ?  depones,  and  answers,  Yes.  Interrogated, 
"  Do  you  know  Malcolm  M'Gregor  the  pursuer,  now  in  the  Court  ?  depones,  and 
"  answers,  Perfectly.  Interrogated,  Did  you  know  him  before  the  marriage? 
"  depones,  and  answers,  No ;  I  did  not.  Interrogated,  Have  you  been  acquainted 
"  with  him  since  the  marriage  ?  depones,  and  answers.  No ;  I  have  not.  Interro- 
"  gated.  How  do  you  know  him  to  be  the  person  that  was  then  married  ?  depones, 
"  and  answers.  Indeed  I  know  very  little  about  it  I  am  very  unable  to  answer 
"  questions  to-day,  I  am  so  imwelL^  Interrogated,  Can  you  state  any  reason  for 
"  saying  he  was  the  person  who  was  then  married?  depones,  and  answers,  I 

1  M'Gregor  alleged,  that  on  the  2l8t  of  the  same  month  he  had  obtained  from  the 
session-clerk  of  the  city  of  Edinburgh  a  certificate  of  proclamation  of  banns,  in  evidence 
whereof  (the  lines  themselves  not  being  forthcoming)  he  produced  this  extract  from  the 
books  of  the  session-clerk :  "  Registrate  of  Marriage.  Edinburgh^  21«<  day  of  May  1816. 
— Malcolm  M*Gregor,  printer,  Old  Church  parish,  and  Mary  M'Neill,  St.  Cuthbert's 
parish,  daughter  of  Dr.  James  McNeill,  Edinburgh.  Edinburgh^  M  December  1817. — 
Extracted  £rom  the  Register  of  Marriages  for  the  city  of  Edinburgh. 

(Signed)  Kobbrt  Bow,  S.  C." 

*  The  witness's  husband  had  that  day  been  liberated  from  prison  to  prepare  to  go 
into  banishment 
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"  recollect  his  face,  I  cannot  be  more  particular.  He  left  a  stick  in  our  house 
"  that  night.  Interrogated,  Did  he  come  back  for  that  stick?  depones,  and 
"  answers,  I  cannot  recollect.  Interrogated,  Do  you  perfectly  recollect  that 
"  there  was  a  marriage  in  your  house,  and  celebrate  in  your  presence  by  your 
"  husband,  upon  the  23d  of  May  1816,  as  specified  in  the  book  ?  depones,  and 
"  answers,  I  recollect  of  it  being,  but  I  cannot  recollect  the  precise  date. 
"  Interrogated,  About  what  hour  did  the  marrii^e  to  which  you  allude  take 
"  place  ?  depones,  and  answers.  Between  nine  and  ten  o'clock  in  the  evening,  I 
"  think;  I  cannot  be  certain.  Interrogated,  Did  you  see  any  marriage  lines 
"  produced  ?  depones,  and  answers,  I  know  that  they  brought  lines  with  them ; 
"  I  saw  them  in  my  husband's  hands,  either  when  he  was  celebrating  the 
"  marriage,  or  before  or  after  the  celebration.  He  generally  held  the  lines  in 
"  his  hand  while  he  was  celebrating  marriages.  Interrogated,  Did  you  yourself 
"  read  the  paper  that  you  call  lines  ?  depones,  and  answers,  I  really  think  I  did, 
"  I  believe  I  did.  I  knew  Dr.  M'Neill  a  littla  Interrogated,  How  does  your 
"  acquaintance  with  Dr.  M*Neill  lead  you  to  recollect  this  circumstance? 
"  depones,  and  answers,  I  imderstood  the  woman  married  to  be  his  daughter. 
"  Interrogated,  Had  [90]  Dr.  McNeill  been  in  the  deponent's  house  before  this 
"  marriage?  depones,  and  answers,  He  had  sometimes,  visiting  my  husband. 
"  Interrogated,  Was  any  other  person  present  at  the  marriage  to  which  you 
"  allude  ?  depones,  and  answers.  Yes,  Mary  Eobertson,  my  husband's  daughter 
"  by  his  first  marriage.  Interrogated,  Did  you  see  your  husband  give  a  certifi- 
"  cate  of  this  marriage  ?  depones,  and  answers.  No,  I  did  not ;  he  does  not  give 
"  certificates  unless  when  the  lines  happen  to  be  lost.  Interrogated  for  the 
"  defender.  Did  you  hear  the  defender  speak  or  say  any  thing  at  the  time  the 
"  ceremony  was  performed?  depones,  and  answers.  No;  the  woman  married 
"  generally  bows  on  such  occasions,  and  does  not  speak.  I  suppose  the  woman 
"  then  married  did  so,  but  I  cannot  recollect  what  she  did.  Interrogated,  Did 
"  you  hear  the  woman  then  married  speak  at  all  while  she  was  in  your  house  on 
"  that  occasion  ?  depones,  and  answers.  No.  Interrogated,  Was  it  dark  while 
"  she  was  in  your  house  ?  depones,  and  answers.  About  the  gloaming.  Interro- 
"  gated.  Had  you  then  candles  lighted  ?  depones,  and  answers,  I  am  not  certain ; 
"  I  believe  there  was  a  candle  ughted.  Interrogated,  Did  you  hear  the  lines 
"  then  read  ?  depones,  and  answers,  I  did  not  hear  them  read.  Interrogated, 
"  You  before  said,  that  you  think  you  read  the  lines  yourself.  Are  you  now 
"  certain  that  you  did  read  them,  and  when  did  you  so  read  them  ?  depones,  and 
"  answers,  I  am  not  certain  that  it  was  the  lines  I  read ;  but  I  either  read  the 
"  lines  or  the  entry  in  the  book  about  the  time  of  the  marriage.  Interrogated, 
"  Was  it  before  or  after  the  parties  had  left  your  house  that  you  read  the  lines 
"  or  entry  in  the  book,  according  to  your  recollection  ?  depones,  and  answers,  I 
"  really  don't  recollect  whether  it  was  before  or  after.  Ke-interrogated  for  the 
"  pursuer,  Did  the  parties,  in  the  marriage  to  which  you  allude,  conduct  them- 
"  selves  in  the  ceremony  in  the  same  manner  as  parties  usually  do  on  similar 
"  occasions,  or  did  you  observe  any  thing  particular?  depones,  and  answers, 
"  They  behaved  just  in  the  usual  manner ;  I  did  not  observe  any  thing  particular. 
"  Ke-interrogated  for  the  defender.  Was  it  your  husband's  practice  to  put  ques- 
"  tions  to  the  parties  when  he  performed  the  ceremony  ?  depones,  and  answers, 
"  It  was  his  practice  to  ask  parties  if  they  were  willing.  Interrogated  by  the 
"  Court,  Have  you  any  doubt  he  did  so  upon  the  occasion  to  which  you  allude  ? 
"  depones,  and  answers.  None  whatever." 

Mary  Eobertson,  on  being  interrogated, "  Do  you  know  the  defender  ?  de- 
"  poned  and  answered,  I  have  known  her  by  sight  for  several  years,  but  I  never 
"  spoke  to  her.  And  being  shewn  [91]  the  book  produced  during  the  examina- 
"  tion  of  the  preceding  witness,  and  interrogated,  depones.  That  for  more  than 
"  fourteen  years  past  her  father  recorded  the  marriages  he  celebrated ;  and  the 
"  book  produced,  which  she  has  now  seen  and  examined,  is  of  her  father's  band- 
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"  writing.  Interrogated,  depones,  That  the  entry  under  date  the  23d  May  1816, 
"  *  Married  Malcolm  M'Gregor,  printer,  Old  Church  parish,  and  Mary  M*Neill, 
'•  St  Cuthbert's  parish,  daughter  of  Dr.  James  McNeill,  Leith  Walk.^Town 
"  lines,'  is  of  her  father's  handwriting.  Interrogated,  depones.  That  the  deponent 
"  was  present  at  this  marriage.  Interrogated,  Do  you  know  the  pursuer,  Malcolm 
"  M'Gregor,  now  in  Court  ?  depones,  and  answers,  Yes ;  I  recollect  the  face ;  he 
**  was  one  of  the  parties  then  married :  I  did  not  know  him  before  the  marriage, 
"  nor  have  I  been  acquainted  with  him  since.  Interrogated,  What  hour  did  the 
"  marriage  take  place  ?  depones,  and  answers,  Late  in  the  evening,  before  supper. 
'*  Interrogated,  Was  there  any  candle  lighted  ?  depones,  and  answers.  No ;  I 
"  think  there  was  not ;  I  cannot  recollect  that  there  was  any.  Interrogated, 
"  Did  you  see  any  marric^  lines  ?  depones>  and  answers,  I  did  not  see  any  unes ; 
"  but  I  asked  my  father  3  there  were  lines ;  he  answered  me,  *  That  the  pursuer 
'•  had  Town  lines.'  I  put  this  question  before  the  ceremony  was  performed.  I 
"  had  not  been  present  at  any  marriages  for  several  years  before,  and  had  some 
"  delicacy  about  attending  as  a  witness,  which  led  me  to  put  the  question.  In- 
"  terrogated.  Did  you  hear  the  names  of  the  parties  mentioned  at  the  time  the 
"  ceremony  was  performed  ?  depones,  and  answers,  I  did  not  hear  any  names 
"  during  the  ceremony :  I  imderstood  it  was  not  common  to  mention  the  nsunes 
"  in  performing  the  ceremony.  It  struck  me  that  the  woman  I  saw  married 
"  was  Dr.  M'Neill's  daughter,  as  I  had  often  seen  her  walking  with  Dr.  M*Neill. 
"  After  the  ceremony  was  over,  I  asked  my  father  if  she  was  Dr.  McNeill's 
•*  daughter,  and  he  told  me  she  was.  Interrogated,  If  the  defender,  whom  she 
"  now  sees  in  Court,  was  the  person  then  married  ?  depones,  and  answers.  She 
''  was ;  I  have  no  doubt  she  was  the  person.  Interrogated,  depones.  That  the 
"  deponent  had  often  before  been  present  at  the  celebration  of  marriages,  and 
"  the  marriage  in  question  was  celebrated  in  the  usual  manner,  and  solemnly 
"  and  deliberately.  Interrogated,  Did  you  hear  the  defender  speak  while  she 
"  was  in  your  father's  house  on  that  occasion  ?  depones,  and  answers,  No,  I  did 
"  not.  Interrogated,  depones.  That  the  ceremony  was  performed  at  her  father's 
"  house  in  Carrubber's  Close,  and  the  parties  only  remained  there  while  the 
"  ceremony  was  perform-  [92]  -ing ;  that  is  to  say,  it  was  performed  when  they 
"  came,  and  they  went  away  when  it  was  over.  Depones,  That  the  deponent 
"  and  her  step-mother  were  the  witnesses,  and  there  was  no  other  person  present 
"  but  the  parties  and  the  deponent's  father.  Interrogated,  depones.  That  the 
"  deponent  knew  Dr.  M'Neill  since  she  remembers  any  thing,  and  he  frequently 
*'  visited  at  her  father's  house." 

The  record  of  marriages  produced  on  this  occcuion  contained  above  a  thousand 
different  entries  of  marriages,  in  regular  order  of  date,  with  the  exception  of 
fifty-three  entered  separately  upon  five  leaves  at  the  end  of  the  book,  and  were 
marked  as  omitted  in  their  placids.  The  whole,  except  one  entry,  and  the  names 
of  the  witnesses,  appeared  to  have  been  written  by  one  hand.  The  entry  of  the 
marriage  between  Malcolm  M'Gregor  and  Mary  Black  M'Neill,  was  in  its 
proper  place. 

M'Gregor  and  Marv  returned  to  Dr.  M'Neill's  house,  where  they  slept, 
M*Gregor  allying  he  there  consummated  this  marriage.  This,  however,  Maiy 
denied,  averrii^,  that  they  slept  in  different  bed-rooms;  and  at  this  time  it 
appeared  that  M'Gregor  usually  slept  at  Dr.  McNeill's.  The  husband  of  Dr. 
M'Neill's  housekeeper,  and  who  was  also  in  the  habit  of  occcuionally  residing  in 
the  house,  deponed,  that  he  never  saw  M'Gregor  and  Mary  in  a  bed-room 
together  in  Dr.  McNeill's  house  but  once ;  on  which  occasion,  a  Sunday  morning, 
about  seven  or  eight  o'clock,  the  deponent  went  with  M'Gregor  into  a  bed-room 
where  Mary  was,  and  he  saw  M'Gr^or  shake  hands  with  Mary,  and  they  bade 
each  other  good-morning:  That  it  did  not  consist  with  his  knowledge  that 
M'Gregor  and  Mary  slept  together  at  any  time  in  Dr.  McNeill's  house,  nor  did 
he  ever  hear  any  person  say  so  except  M'Gregor,  who  told  him  that  he  had 


Digitized  by 


Google 


38  JOLLY  V.   M'GREGOR.  IIL  WUmh  *  Shaw. 

slept  with  Mary.  And  being  particularly  interrogated  by  the  Judge-examinator 
to  consider  the  great  oath  that  he  had  taken,  he  deponed,  that  he  had  never  seen 
the  parties  in  ted  together,  nor  does  it  consist  with  his  knowledge  that  they 
ever  were  so.  Another  witness  (Craig)  deponed,  that  teing  employed  on  the 
24th  May  1816,  (the  day  after  the  ceremony  at  Joseph  Kotertson's),  in  remov- 
ing to  Dr.  M*Neill*s  the  furniture  of  one  of  the  Doctor's  tenants,  M*Gr^or  came 
to  take  the  inventory,  and  Mary  came  down  also.  McGregor  handed  her  a 
bunch  of  notes,  and  asked  her,  "  Will  that  do  ? "  she  answered,  "  It  would,"  and 
thanked  him.  They  shook  hands  together  at  the  tenant's  that  morning. — ^About 
10  or  11  o'clock  after  breakfast,  Mary  said,  "  I  am  glad  to  see  you  this  morning, 
"  Mr.  M*Gregor."  No  evidence  arising  from  signs  and  appearances,  [93]  generally 
resorted  to  in  cases  of  disputed  consummation,  was  led,  or  attempted  to  te  led, 
nor  was  the  housekeeper  examined  on  this  point. 

At  this  time  Jolly's  visits  to  Mary  had  not  been  discontinued,  although  it 
rather  seems  that  they  were,  occasionally  at  least,  private. 

Jolly's  residence  was  in  the  parish  of  Edinburgh — Mary's  in  the  West 
Church — although,  from  teing  on  the  extreme  teundary,  next  South-Leith 
parish,  mistakes  might  have  been  innocently  committed  in  that  matter.  On  the 
13th  of  Jime  1816,  he  went  to  the  session-clerk's  office  of  South-Leith,  and 
obtained  this  certificate:  "Leith,  13th  June  1816. — Rotert  Jolly,  student  of 
"  medicine,  Edinburgh,  and  Mary  M*Neill,  residenter,  Leith  Walk,  and  daughter 
"  of  Mr.  James  M*Neill,  portioner  there.  That  the  parties  are  free,  unmarried, 
"  of  legal  age,  &c.  is  attested  by  John  Gibson  for  John  Foggie,  sess.-clk."  But 
no  actual  proclamation  of  banns  had  taken  place.  Then,  in  company  with  Mary, 
Dr.  M'Neill,  the  housekeeper  and  her  husband,  they  proceeded  in  a  hackney- 
coach  to  the  residence  of  the  Rev.  Dr.  James  Eotertson,  who  had  been  applied 
to  in  the  morning  to  come  to  Dr.  McNeill's  house,  and  had  been  shewn  the 
certificate  of  proclamation,  but  who,  not  teing  able  to  go,  appointed  the  evening 
(ateut  half  past  seven  o'clock)  for  the  ceremony. 

Dr.  McNeill  was  very  feeble  in  his  limbs,  and  much  given  to  intoxication ; 
but  although  it  was  attempted  to  te  proved,  that  at  this  time  he  was  so  drunk 
as  to  te  carried,  or  rather  dn^ed  to  and  from  the  coach,  the  evidence  of  that 
fact  failed,  and  indeed  was  satisfactorily  contradicted. 

On  reaching  Dr.  James  Eotertson's  house.  Jolly  handed  out  Dr.  McNeill,  and 
was  followed  by  Mary  and  some  of  the  domestica  The  Doctor  walked  up  the 
first  flight  of  ten  steps,  with  his  arm  in  Jolly's,  without  any  apparent  difficulty 
When  Dr.  Rotertson  came  into  the  room.  Dr.  M'Neill  rose  slowly,  and  hoped 
that  Dr.  Rotertson  would  excuse  an  old  man,  who,  by  reason  of  some  infirmities, 
was  unable  to  rise  so  readily,  and  make  so  polite  a  bow  as  he  was  accustomed  to 
do  in  his  younger  days.  Dr.  Rotertson  requested  him  to  te  again  seated ;  he 
answered,  "  No ;  I  have  come  to  give  away  my  daughter  to  Mr.  Jolly,  and  I 
"  must  do  so  in  the  usual  manner ; "  on  which  he  stepped  forward,  took  her  by 
the  hand,  and  placed  her  near  Mr.  Jolly.  Immediately  thereafter,  Dr.  Rotertson 
addressing  Mr.  Jolly,  asked  him,  "  Do  you  take  this  woman,  (they  having  joined 
"  hands),  whom  you  have  by  the  hand,  to  te  your  lawful  married  [94]  wife ;  and 
'*  do  you  promise,  tefore  God  and  these  witnesses,  to  te  a  faithful  and  loving 
"  husband  to  her,  till  God  shall  separate  you  by  death  ? "  Mr.  Jolly  replied,  "  I 
"  do."  "  He  then  said  to  the  bride,  Do  you  take  this  man,  whom  you  have  by 
the  hand,  to  te  your  lawful  married  husbaiid,  and  do  you  promise  to  te  a  faithful, 
a  loving,  and  a  dutiful  wife  to  him,  till  God  shall  separate  you  by  death  ? "  and 
the  conclusion  was, "  Before  these  witnesses  I  declare  you  married  persons ;  and 
"  whom  God  in  his  good  providence  has  thus  united,  let  no  man  put  asunder." 
He  then  oflfered  up  a  prayer,  gave  the  parties  a  few  exhortations,  and  concluded 
with  thanksgiving ;  in  all  which  Dr.  M'Neill  seemed  to  te  much  interested,  and 
requested  the  parties  to  rememter  the  exhortation,  and  to  act  accordingly.  Dr. 
Rotertson  said,  he  hoped  he,  the  Doctor,  would  te  kind  to  the  young  couple ;  to 
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which  he  replied,  "  Sir,  I  have  been  kind  to  them,  I  will  be  kind  to  them  still ; 
**  and  nothing  shall  be  wanting  on  my  part  to  make  them  happy."  Dr.  Kobertson 
then  certified  the  marriage  on  the  lines  of  proclamation,  by  the  words, — **  The 
"  above  designed  parties  were  married  before  witnesses,  by  James  Robertson, 
"  minister ; "  and  gave  the  certificate  to  the  bride,  (as  was  always  his  practice). 
Dr.  McNeill's  housekeeper  and  a  bride-man  were  present.  When  the  ceremony 
was  over,  Dr.  M*Neill,  with  great  affection,  wished  Mr.  and  Mrs.  Jolly  much 
happiness,  and  the  parties  then  went  away.  The  marriage  was  entered  in  the 
Blister  for  Marriages  for  South-Leith. 

Mr.  Jolly  proceSled  with  his  wife  to  Dr.  McNeill's  house,  and  from  that  hour 
took  up  his  permanent  residence  there,  and  lived  with  her  at  bed  and  board  as 
her  husband.  M'Gi-egor  congratulated  them  on  their  marriage ;  drank  to  their 
healths  m  married  persons,  by  the  names  of  Mr.  and  Mrs.  Jolly;  c€dled  and 
inquired  for  them  as  such  ;  told  of  their  marriage  and  shewed  gloves,  which  he 
said  he  had  got  from  them ;  received  them  as  visitors  in  his  pew  at  church,  and 
after  service  walked  away  with  them;  heard  other  people  address  them,  and 
drink  to  their  healths  as  Mr.  and  Mrs.  Jolly ;  and  heard  her  cailed  so  to  himself, 
without  objecting  to  the  appellation. 

It  happened  that  Dr.  M'Neill  required  to  be  again  at  Stevenston ;  and,  in 
October  1816,  took  with  him  Mr.  and  Mrs.  Jolly,  and  McGregor.  They  pro- 
ceeded to  Holytown,  and  remained  two  nights  there.  Mary  Hastie,  the  land- 
lady's daughter,  attended  table,  and  deponed,  that  she  heard  M'Gregor  recognize 
the  defender  as  Mrs.  Jolly,  and  he  drank  to  her  health  as  such,  and  so  behaved 
all  the  time  they  remained  in  the  house.  [96]  During  these  two  nights,  there 
not  being  separate  accommodation,  Mr.  and  Mrs.  Jolly  and  M'Gregor  all  slept  in 
the  same  bed-room ;  and  it  being  a  double-bedded  room,  Mr.  and  Mrs.  Jolly  (as 
the  witness  understood)  slept  together  in  one  of  the  beds,  and  M'Gr^or  in  the 
other,  the  only  other  room  being  occupied  by  the  Doctor. 

In  settling  with  the  Doctor's  tenants  on  this  occasion,  M'Gregor  gave  his 
assistance,  and,  without  objecting,  heard  them  drink  to  Mrs.  Jolly's  health,  and 
address  her  by  that  name. 

On  the  death  of  Dr.  M'Neill,  in  May  1817,  M'Gregor  went  to  the  Doctor's 
house,  then  occupied  by  Mr.  and  Mrs.  Jolly,  and  desired  to  render  himself  useful 
to  them ;  remained  present  at  the  chesting ;  and  made  an  apology  to  them  for 
being  obliged  to  go  away  sooner  than  he  could  have  wished.  He  also,  with  some 
other  persons,  accompanied  Mr.  Jolly  to  the  house  of  Mr.  Smyth,  the  Doctor's 
man  of  business.  Mr.  Smyth  requested  M'Gr^or  to  produce  Dr.  M'Neill's  deeds 
of  settlement — saying,  "  You  have  the  deeds,  I  believe : "  On  which  he  pulled 
them  out  of  a  side-pocket  in  his  breast  or  coat,  and  they  were  read  to  the 
persons  present,  and  were  left  in  Mr.  Smyth's  possession ;  after  which,  Mr.  Jolly 
and  M'Gregor  went  away  arm-and-arm.  At  the  funeral,  Mr.  Jolly  acted  as 
chief-mourner.  McGregor's  step-mother  (who  had  nursed  Mary)  went  to  the 
Doctor's  house  on  the  night  of  lus  death ;  and,  on  expressing  a  wish  to  get  early 
home,  M'Gregor  request^  her  to  stop  for  two  or  three  days.  She  asked,  "  ShaU 
"  I  stop  with  Mrs.  Jolly  ? "  to  which  he  answered,  "  Yes."  At  this  time  he  was 
very  much  in  the  house,  and  seemed  to  take  a  charge  in  advising  Mr.  Jolly  as 
to  the  funeral  arrangements ;  but  Mr.  and  Mrs.  Jolly  invariably  appeared  as 
master  and  mistress  of  the  family,  and  he  was  considered  in  the  light  of  a  visitor 
there  merely.  He  accepted  mournings  from  Mr.  Jolly ;  and  on  the  evening  of 
the  funerad,  when  sevewd  people  were  present  at  the  Doctor's  house,  he  recog- 
nized Mary  as  Mrs.  Jolly,  and  repeatedly  drank  her  health  as  such,  along  with 
the  rest  of  the  company.  When  he  first  came  into  the  room,  he  congratulated 
Mrs.  Jolly  as  the  lady  of  Stevenston ;  and  on  the  following  Sunday  accompanied 
Mr.  and  Mrs.  Jolly  to  the  church  to  be  kirked,  and  returned  and  dined  with 
them. 

On  the  other  hand,  one  witness   represented  Mr.  Jolly's  visits  after  his 
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marriage  as  "  hidling ; "  that  he  had  on  one  occasion  come  to  the  Doctor's  house, 
and  Mary  having  opened  the  door,  he  pulled  off  his  shoes,  and  went  on  his 
stocking-soles  to  the  [96]  garret,  where  he  remained  three  days  and  three  nights. 
But  this  witness's  testimony  seemed  entitled  to  little  credit.    Another  witness, 
who  had  been  asked  to  take  charge  of  the  Doctor's  house  during  the  celebration 
of  the  marriage  with  Mr.  Jolly,  deponed,  That  some  time  after  that  period,  Dr. 
M'Neill,  Mary,  and  M'Gregor,  came  into  the  house  together  from  Edinburgh, 
and  went  into  the  dining-room.    While  they  were  there,  Mr.  Jolly  called ;  she 
opened  the  door  to  him,  and  he  walked  up  stairs.    The  witness  could  not  posi- 
tively say,  but  rather  thought  he  previously  took  off  his  shoes.     She  went  into  the 
dining-room  to  tell  the  parties  that  the  kettle  was  ready  for  tea,  and  addressed 
Mary  by  the  name  of  "  Mrs.  Jolly ; "  who  seemed  much  offended  at  the  witness 
for  doing  so,  and  exclaimed  in  an  angry  tone, "  Mrs.  Devil."    On  the  same  evening 
M'Gregor  went  up  stairs,  and  called  up  the  housekeeper  and  the  witness,  and 
asked  them  whether  it  was  possible  that  Mary  was  married  to  Mr.  Jolly  ?    The 
housekeeper  answered,  that  it  was  not  only  possible  that  they  were  married,  but 
that  it  was  proveable ;  for  that  she  herself  had  been  present  on  the  occasion. 
M'Gregor  seemed  very  sorry  after  receiving  this  information,  and  repeated  the 
words,  "Was  it  possible!"    Patrick  Neul,  a  printer,  with  whom  McGregor 
worked,  deponed,  that  in  the  beginning  of  June  1816,  he  was   informed  by 
M'Gregor  of  his  marriage  to  Mary,  and  requested  to  call  upon  her  with  him. 
The  witness  called  about  the  middle  of  July :  they  were  cordially  received  by 
Mary,  who  shook  his  hand.      Upon  the  Doctor  coming  in,  he  went  up  to 
M'Gr^or,  and  took  one  of  his  hands  in  both  of  his,  shaking  hands  with  him  in 
a  fondling  manner;  and  on  his  mentioning  the  witness's  name  to  him,  the 
Doctor  politely  came  up  to  the  witness,  and  shook  hands  and  conversed  kindly 
with  him.    Nothing  was  said  about  the  marriage  of  the  parties.    Witness  invited 
Dr.  M'Neill  and  the  parties  to  come  to  his  house,  and  they  accepted.    Before 
coming  away  some  spirits  and  water  was  brought  into  the  room ;  witness  drank 
Mary's  health  by  the  name  of  "  Mra  McGregor."    It  was  the  only  opportimity  he 
had  of  shewing  the  object  of  his  visit,  which  was  to  visit  them  as  a  new-married 
couple.    She  returned  the  salutation,  and  drank  the  witness's  health.    And  John 
White,  lapidary,  deponed,  that  in  June  1816,  M'Gregor,  with  whom  he  had  been 
long  acquainted,  came  with  Dr.  M'Neill  and  Mary  to  the  witness's  shop,  and  got 
three  gold  rings,  and  a  brooch  of  Ajrrshire  jasper,  which  M'Gr^or  had  bespoke, 
and  for  which  he  paid  the  witness.    When  the  jasper  brooch  was  delivered.  Dr. 
McNeill  said  to  M'Gregor,  [97]  "  This  will  cost  a  great  deal  of  money ;  but  it  does 
"  not  signify,  it  will  be  all  your's."    There  was  a  glass  of  rum  handed  on  the 
occasion  (the  parties  being  in  the  witness's  room) ;  witness  drank  to  Mary,  saying, 
"  Mrs.  M'Gregor,  your  health ; "  she  said  nothing,  but  also  drank  to  witness. 
While  the  rings  were  making,  Mary  came  to  the  shop  with  M'Gregor,  and  tried  a 
ring  upon  her  finger,  to  see  if  it  would  suit.     In  Jime  witness  made  a  gold  brooch 
of  a  Brazil-stone,  by  McGregor's  order,  as  he  said,  for  Mary.     Witness  also 
furnished,  by  his  order,  a  stone  for  the  head  of  a  cane,  which  he  said  he  was  to 
present  to  Dr.  M'NeilL 

Mr.  and  Mrs.  Jolly  continued  to  live  together  as  man  and  wife,  were  recog- 
nized as  such,  and  continued  to  receive  as  such  the  visits  of  their  friends,  and  of 
M'Gregor. 

In  March  1818,  M'Gr^or  raised  in  the  Commissa^  Court  of  Edinburgh  a 
summons  of  declarator  of  marriage  and  adherence  against  Mary  Black  M'Neill, 
subsuming,  "  that  an  intimate  acquaintance  having  for  some  time  subsisted 
"  betwixt  the  pursuer  and  Mary  M'Neill,  sometimes  called  Mary  Black  M'Neill, 
"  the  reputed  natural  daughter  of  the  late  Dr.  James  M*Neill  of  Stevenston,  by 
"  Euphemia  Black,sometime  residing  in  Carnegie-street,  Edinburgh,  they  formed  an 
"  attachment,  and  agreed  to  become  husband  and  wife  of  each  other ;  and  accord- 
"  ingly,  when  they  were  together  at  Holytown,  in  the  county  of  Lanark,  in  spring 
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"  1816,  on  a  jaunt  in  company  with  the  said  Dr.  James  M*Neill,  an  irregular 
"  marriage  between  them  was  celebrated  by  the  said  Dr.  James  M*Neill,  and  their 
"  marriage  was  consummated  by  their  spending  several  nights  together  in  the 
"  same  bed  at  Holytown  aforesaid;  That  on  the  pursuer  and  the  said  Mary 
"  M'Neill,  or  Mary  Black  M*  Neill,  returning  to  Edinburgh  from  said  jaunt,  which 
"  they  did  in  the  month  of  May  1816,  they  considered  it  proper  that  no  time 
"  should  be  lost  in  celebrating  in  fade  ecdesice  that  marriage  which  had  been 
"  irregularly  contracted  between  them  at  Holytown  aforesaid;  and  accordingly 
"  they  were,  in  the  month  of  May  1816,  regularly  married  by  the  Kev.  Joseph 
"  Robertson,  minister  of  the  Chapel  in  licith-wynd,  Edinburgh.  Notwithstanding 
"  of  all  which,  the  said  Mary  M'Neill,  or  Mary  Black  M*Neill,  casting  oflf  the  fear 
"  of  God,  and  forgetting  her  natural  and  Christian  duty,  and  promise  made  at  her 
"  entering  into  said  marriage  with  the  pursuer,  now  refuses  to  acknowledge  her 
"  marriage,  or  to  cohabit  with  him  as  her  husband ; "  and  concluding,  that "  there- 
**  fore  the  pursuer,  Malcolm  M'Gr^or,  ought  to  have  oui-  sentence  and  decreet, 
'*  finding  and  declaring  that  [98]  he  and  the  said  Mary  McNeill,  sometimes  called 
"  Mary  Black  M'Neill,  defender,  are  lawful  married  persons,  husband  and  wife  of 
"  each  other ;  and  decerning  and  ordaining  the  said  defender  to  adhere  to  and 
"  cohabit  with  the  pursuer,  and  treat  and  entertain  him  in  all  respects  as  her 
"  husband ;  and  further  decerning  and  ordaining  the  said  defender  to  make  pay- 
"  ment  to  the  pursuer  of  the  sum  of  L.100  sterling,  as  the  expenses  of  this  pro- 
"  cess,  or  of  such  other  sum,  less  or  more,  as  the  expenses  shall  amount  to, 
"  besides  the  expense  of  extracting  the  decreet  to  follow  hereon." 

This  summons  was  executed  against  Mary  Black  M'Neill,  who  lodged  defences, 
(May  1,  1818),  entitled, "  Defences  for  Mary  Black  M'Neill,  spouse  of  Eobert 
"  Jolly,  surgeon."  "That  the  pursuer  was  intimately  acquainted  with  Dr. 
"  M*Neill,  and  accompanied  the  defender  and  him  to  Holytown,  in  spring  1816  ; 
"  but  there  is  no  truth  in  the  (dilation,  that  a  marriage  was  there  celebrated  by 
"  the  Doctor ;  and  she  expressly  denies,  that  she  either  then,  or  at  any  other  period, 
"  consented  to  become  the  pursuer's  wife.  The  pursuer,  some  time  in  the  month 
"  of  May  1816,  made  proposals  of  marriage  to  her,  which  she  rejected,  informing 
"  him,  at  same  time,  that  she  was  pre-engaged  with  Mr.  Jolly,  her  present 
"  husband.  Notwithstanding,  some  short  time  thereafter,  the  pursuer  called  at 
"  Dr.  McNeill's  house  betwixt  ten  and  eleven  o'clock  at  night,  by  which  time 
"  the  Doctor  had  retired  to  his  bed-room ;  and  by  means  of  threats,  particularly 
"  of  personal  injury  to  Mr.  Jolly,  he  prevailed  upon  her,  or  rather  forced  her,  to 
"  accompany  him  to  Edinburgh,  and  carried  her  to  a  house,  which  she  afterwards 
"  understood  was  that  of  Joseph  Robertson ;  and  though,  from  the  agitation  of 
"  mind  at  the  time,  she  could  pay  no  attention  to  what  might  then  pass,  yet  she 
"  is  convinced  that  in  no  situation  would  she  consent  to  marry  the  pursuer,  or 
"  break  her  engagement  with  Mr.  Jolly,  to  whom  she  was  sincerely  attached,  and 
"  resolved  to  marry.  The  pursuer  made  an  apology  for  the  impropriety  of  his 
"  conduct,  requested  that  she  would  be  under  no  uneasiness,  and  said  that,  with 
"  regard  to  a  marriage,  he  would  think  no  more  of  it ;  and  as  neither  party 
"  wished  the  above  circumstance  to  be  made  known  to  Dr.  M*Neill,  so  the 
*'  pursuer's  apolo^  was  accepted  of :  and  the  defender  having  a  short  time  there- 
"  after  been  married  to  Mr.  Jolly,  the  pursuer  was  on  that  occasion  presented 
"  with,  and  accepted  of  gloves,  as  one  of  their  friends  and  well-wishers,  and 
"  frequently  thereafter  visited  them  in  the  Doctor's  house,  where  they  lived  both 
"  during  the  Doc-  [99]  -tor's  lifetime  and  after  his  death,  and  he  only  discon- 
"  tinned  his  visits  from  the  month  of  December  last" 

Thereafter  M'Gregor  required  the  Commissaries  to  appoint  the  defender  to 
be  judicially  examined  as  to  what  passed  on  the  23d  May  1816,  which  the 
Commissaries  allowed ;  but  he  afterwards  passed  from  his  motion. 

He  then  condescended,  and  offered  to  prove, — 

*'  1.  That  having  paid  his  addresses  in  the  way  of  marriage  to  the  defender. 
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who  was  living  unmarried  in  the  house  of  her  reputed  father  Dr.  M'Neill,  with 
the  approbation  of  the  said  Dr.  McNeill,  the  pursuer  accompanied  Dr.  M'Neill 
and  the  defender  in  an  excursion  to  Lanarkshire,  in  the  month  of  May  1816,  for 
the  purpose  of  visiting  an  estate  belonging  to  Dr.  M'Neill  in  the  parish  of 
Bothwell.  2.  That  in  the  course  of  this  excursion  the  parties  slept  several 
nights  at  the  inn  at  Holytown,  which  is  in  the  same  parish  with  Dr.  McNeill's 
estate ;  and  while  in  that  inn,  Dr.  McNeill  stood  up,  and  solemnly  bestowed  the 
hand  of  his  daughter  the  defender  upon  the  pursuer  as  her  husband,  and  gave 
the  parties  his  blessing.  That  the  defender  acquiesced  in  this  by  taking  the 
pursuer's  hand ;  and  while  at  the  inn  at  Holytown,  the  pursuer  and  the  defender 
slept  in  the  same  room  for  two  nights,  when  the  irr^ular  marriage,  which  had 
been  previously  solemnized  by  Dr.  McNeill  in  the  way  here  mentioned,  was 
consummated.  3.  That,  while  upon  this  journey,  the  pursuer  was  treated  by 
the  defender  and  by  her  father  in  such  a  way  as  induced  the  tenants  on  Dr. 
McNeill's  estate,  and  others  in  whose  company  they  happened  to  be,  to  believe 
that  the  pursuer  and  the  defender  were  either  actually  married,  or  were  solemnly 
betrothed  to  each  other  as  husband  and  wife.  That  the  parties  returned  from 
this  excursion  to  Edinburgh  on  the  20th  May  1816 ;  and  the  defender,  after  her 
return  to  her  father's  house  in  Leith  Walk,  where  she  generally  resided,  admitted 
to  various  persons  that  an  irregular  marriage  had  been  solemnized  between  the 
pursuer  and  the  defender  at  Holytown,  when  she  had  accepted  the  pursuer  as 
her  husband ;  and  that  this  irregular  marriage  had  been  afterwards  consummated. 
4.  That,  inmiediately  upon  their  return  to  Edinburgh,  the  pursuer  and  defender 
thought  it  proper  that  their  marriage  should  be  regularly  solemnized  by  a 
clergyman  without  any  further  delay ;  and  with  the  view  to  this  marriage  the 
defender  made  the  usual  preparations,  in  the  way  of  dress,  which  are  customary 
on  such  occasions.  5.  That,  in  pursuance  of  this  resolution,  the  pursuer  obtain^ 
a  certificate  of  proclamation  of  banns  in  the  usual  form ;  and  thereafter  the 
[100]  pursuer  and  the  defender  proceeded,  on  the  evening  of  Thursday  the  23d 
of  May  1816,  from  Dr.  McNeill's  house,  near  the  bottom  of  Leith  Walk,  to  the 
house  of  the  Reverend  Joseph  Robertson,  minister  of  the  Chapel  of  Ease  in 
Leith-wynd,  Edinburgh,  for  the  purpose  of  having  their  marriage  r^ularly 
solemnized  by  that  person.  That  upon  arriving  at  Mr.  Robertson's  house,  they 
made  application  to  him  to  solemnize  the  marriage,  producing  to  him  at  the 
same  time  the  certificate  of  the  proclamation  of  banns ;  and  they  were  accordingly 
that  evening  regularly  married  by  Mr.  Robertson,  according  to  the  forms  of  the 
Church  of  Scotland,  in  the  presence  of  Mr.  Robertson's  wife  and  his  daiighter ; 
and  the  marriage  was  entered  in  a  book  kept  by  the  said  Reverend  «foseph 
Robertson,  as  a  record  of  the  marriages  which  he  solemnized.  6.  That,  after  the 
marriage  was  thus  solemnized,  the  pursuer  accompanied  the  defender  from  Mr. 
Robertson's  house  to  the  house  of  Dr.  M'Neill,  in  Leith  Walk,  and  there  the 
marriage  was  consummated  by  the  pursuer  sleeping  in  the  same  bed  with  the 
defender.  7.  That  the  defender  has,  upon  a  variety  of  occasions,  admitted  to 
sundry  persons  that  she  was  married  to  the  pursuer  by  the  Reverend  Mr. 
Robertson,  as  above-mentioned,  and  that  she  thereafter  slept  with  the  pursuer 
as  her  husband  in  her  father's  house." 

The  defender  in  answer  ''  called  to  the  Commissaries'  attention,  that  she  had 
stated  in  her  defences,  that  so  far  from  Mr.  M'Gr^or  having  had  any  idea  that 
she  was  his  wife,  he,  on  the  contrary,  not  only  knew  of  the  previous  courtship 
betwixt  Mr.  Jolly  and  her,  and  that  they  were  to  be  married,  but  at  the  time  of 
the  marriage  he  was  presented  with  gloves,  which  he  accepted  of ;  and  being 
considered  as  one  of  their  most  intimate  friends,  he  repeatedly  visited  them, 
drank  to  them  as  husband  and  wife  by  the  names  of  Mr.  and  Mrs.  Jolly,  and 
during  these  visits  was  in  the  practice  of  partaking  of  their  family  fare,  always 
acknowledging  them  to  be  husband  and  wife.  When,  however,  the  pursuer  first 
pretended  to  say  that  the  respondent  was  his  wife,  it  appeared  that  his  object 
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was  merely  selfish,  as  he  offered  to  renounce  the  claim  of  a  husband,  upon 
condition  that  she  and  Mr.  Jolly  would  pay  him  a  sum  of  money ;  so  that,  if 
they  had  complied  with  his  wish,  no  such  action  as  the  present  would  have 
appeared  in  Court^  The  defender  therefore  submitted,  that  before  the 
[101]  pursuer  was  allowed  to  enter  upon  his  proof  of  the  condescendence,  the 
above  special  facts  should  be  discussed,  and  a  proof  thereof  allowed  to  the 
defender ;  or,  if  the  pursuer  is  to  proceed  with  his  proof  in  the  mean  time,  the 
defender  should  also  be  allowed  a  proof  of  what  she  had  now  stated,  and  of  the 
answers  to  the  articulate  condescendence ;  namely, — 1.  The  defender  denies  this 
article,  excepting  in  so  far  as  regards  the  circumstance  of  the  pursuer's  having 
accompanied  Dr.  M'Neill  and  the  defender,  first  to  Holytown,  and  afterwards  to 
Glasgow.  2  and  3.  These  articles  are  denied.  4  This  is  denied  in  so  far  as 
r^ards  the  defender's  having  any  view  of  a  marriage  with  the  pursuer,  making 
preparations  on  that  account  5.  The  defender  recollects,  that  some  time  in 
May  1816  the  pursuer  made  proposals  of  marriage  to  her,  which  she  declined, 
informing  him  of  her  being  pre-engaged  with  Mr.  Jolly,  now  her  husband.  Not- 
withstanding of  this,  some  short  time  thereafter,  the  pursuer  called  at  Dr. 
McNeill's  house  one  evening  about  nine  or  ten  o'clock,  by  which  time  he  had 
retired  to  his  bed-room,  and  by  means  of  threats,  particularly  of  personal  injury 
to  Mr.  Jolly,  the  pursuer  prevailed  on  her  to  accompany  him  to  Edinburgh,  and 
he  conducted  her  to  a  house,  which  she  afterwards  understood  to  be  that  of 
Joseph  Bobertson ;  and  although,  from  the  agitation  of  her  mind  at  the  time, 
she  was  incapable  of  paying  attention  to  what  then  passed,  she  is  convinced, 
that  neither  then,  nor  at  any  other  time,  did  she  consent  to  marry  the  pursuer, 
or  break  the  engagement  she  had  come  under  with  Mr.  Jolly.  6.  The  defender 
admits  that  the  pursuer  accompanied  her  back  from  the  house  of  Joseph 
Eobertson  to  Dr.  McNeill's  house,  where  she  retired  to  her  own  room,  and  the 
pursuer  staid  all  night  in  a  separate  room  below ;  but  there  is  no  ti-uth  in  his 
allegation  of  there  having  been  any  marriage,  or  consummation  of  marriage, 
[102]  betwixt  her  and  the  defender,  either  then  or  at  any  other  period.  7.  This 
article  is  denied. 

A  proof  was  led  of  these  facts  and  circumstances,  including  a  conversation 
which  M*6r^or  averred  Mrs.  Jolly  had  held  one  evening  in  the  house  of  her 
nurse.  Christian  Eobertson ;  but  no  proof  was  at  this  time  taken  of  the  marriage 
at  Dr.  James  Robertson's,  nor  of  the  practice  relative  to  the  certificates  on  which 
the  clergymen  in  Edinburgh  were  in  the  habit  of  marrying  parties.  From  the 
proof  relative  to  the  above  conversation  it  appeared,  that  Christian  Eobertson's 
daughter  and  her  husband  were  present,  and  that  Mrs.  Jolly  sent  for  Janet 
Nicolson,  the  allied  mistress  of  M*6regor,  who  came  to  the  house,  and  on  her 
arrival  some  conversation  passed.  Janet  deponed,  that  Mrs.  Jolly  stated  that 
she  had  been  married  to  M'Gr^or  at  Joseph  Robertson's,  but  she  could  by  no 

^  The  pursuer  thus  described  (in  his  pleadings)  his  discovery  of  the  intimacy  of  Mr. 
and  Mrs.  Jolly,  and  its  effect  upon  him.  *'  The  pursuer,  after  consummating  his  mar- 
riage with  the  respondent  at  her  father's  bouse,  where  it  was  agreed  she  should  remain 
on  accouut  of  the  old  gentleman's  ill  state  of  health,  continued  to  see  her  there  during 
the  day,  when  leisure  permitted  lus  absence  from  his  business,  and  sleeping  with  her 
generally,  though  not  always,  at  night  But  this  did  not  continue  long.  Not  very 
many  days  after  his  marriage,  the  pursuer  having  occasion  to  pass  one  forenoon  by 
Pilrig-street,  was  amazed  to  meet  bis  wife  hanging  upon  the  arm  of  Mr.  Jolly,  and  con- 
verding  with  him,  seemingly  on  the  most  famihar  terms.  Astonished  at  this  instance  of 
levity,  the  piusuer  abruptly  accosted  them,  by  charging  Mr.  Jolly  with  an  improper 
intimacy  witii  his  wife.  What  the  particulars  of  the  conversation  which  then  took  place 
were,  the  pursuer  does  not  now  recollect ;  the  result,  however,  was,  an  acknowledgment 
by  them  of  their  guilt,  and  a  determination  on  the  part  of  the  pursuer,  to  take  instant 
measures  for  obtaining  a  divorce  against  his  unfaithful  wife ;  and  from  that  time  all 
intercourse  between  them  as  married  persons  ceased." 
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means  think  of  living  with  him : — ^That  she  preferred  Mr.  Jolly,  and  would  lay 
down  her  life  for  him : — ^That  she  asked  her,  whether  she,  Janet,  was  not  married 
to  McGregor  ?  to  which  she  answered,  that  Mary  was  married  to  him : — ^That 
she  was  urged  to  confess  that  she  had  been  so,  but  she  had  never  confessed  it  to 
Mary,  to  Jolly,  or  any  other  person,  although  she  had  been  urged  to  do  so : — 
The  parties  joked  each  other  about  livery,  i,e,  wedding-favours : — ^Mrs.  Jolly  then 
said,  that  Malcolm  (M'Gregor)  had  come  down  to  Dr.  McNeill's  house,  and  told 
her  to  come  up  to  Mr.  Bridges  to  settle  some  business : — ^When  they  were  on 
Leith  Walk,  Malcolm  advised  her  to  go  into  one  M'Farlane's  in  Carrubber's 
Close  to  get  a  bottle  of  ale : — She  was  against  going,  but  he  insisted  upon  it : — 
When  they  went  there,  they  found  the  house  shut  up : — ^Malcolm  then  asked 
her  to  go  to  Joseph  Eobertson's,  which  was  just  opposite : — He  insisted  on  her 
going  up,  and  said  he  would  employ  one  M'Donald  to  stab  Mr.  Jolly,  or  assassinate 
him;  and  would  bum  the  deeds  of  her  property,  of  which  deeds  he  had  the 
custody  at  the  time,  if  she  did  not  go : — She  did  not  know  where  she  was  when 
she  went  in: — Mr.,  Mrs.,  and  Miss  Eobertson  were  at  home,  the  two  latter 
darning  stockings : — Mr.  Robertson  said, "  It  was  a  very  late  hour  to  come  there :  *' 
— ^Malcolm  took  out  a  pocket-book  and  gave  him  either  one  or  two  notes,  and  he 
made  no  scruples  after  that : — He  said,  "  Where  had  such  an  old  man  as  the 
"  pursuer  got  such  a  young  lassie  ? " — Mary  said,  in  presence  of  the  witness, 
that  she  did  not  consider  this  marriage  was  binding ;  and  asked,  "  what  would 
"  two  or  three  words  of  an  outlawed  man  do  ? " — ^Afterwards,  M*Gr^or  went 
home ;  and  she  went  to  Dr.  M'NeilFs,  and  slept  there : — Next  [103]  day,  she  and 
Dr.  McNeill  went  up  to  the  printing-office,  and  asked  a  word  of  M'Gregor,  when 
Dr.  M'Neill  told  him,  that  Mr.  Jolly  was  a  far  better  marriage  for  Mary : — ^That 
he  (the  Doctor)  would  not  consent  to  her  marrying  M'Gr^or,  nor  let  him  go 
home  with  them : — ^M'Gregor  asked  her  to  meet  him  in  Murray-street,  Leith,  on 
the  Sabbath,  which  she  did ;  and  took  with  her  Mr.  Jolly,  who  asked  McGregor 
if  there  was  any  thing  betwixt  Mary  and  him  except  the  marriage-lines  of 
Joseph  Robertson  ?  to  which  he  answered,  that  there  was  not : — He  desired  her 
to  take  and  bum  them,  and  wished  Jolly  and  her  all  happiness.^ 

On  advising  the  proof  and  memorials,  the  Commissaries,  on  1st  June  1821, 
found,  "  that  the  pursuer  has  established,  by  sufficient  evidence,  that  a  marriage 
"  was  celebrated  betwixt  the  defender  and  him,  by  the  Rev.  Joseph  Robertson, 
"  late  minister  of  the  Chapel  in  Leith-wynd,  Edinburgh,  in  the  month  of  May 
"  1816 :  that  the  defender  has  failed  to  establish  by  evidence,  any  circumstance 
"  sufficient  to  elide  the  l^al  presumption  thence  arising,  of  the  matrimonial  con- 
"  sent  having  been  duly  ^hibited  by  her  on  that  occasion ;  and,  therefore,  found 
''  facts,  circumstances,  and  qualifications  proven,  relevant  to  infer  marriage 
"  between  the  parties;  and  declared  them  married  persons  accordingly,  and 
"  decemed."  And  thereafter,  on  the  7th  December  1821,  on  advising  a  reclaim- 
ing petitition,  the  Commissaries  adhered,  and  found  "  that  no  circumstances  have 
"  been  attempted  to  be  proved,  on  the  part  of  the  defender,  from  which  to 
"  infer  intimidation,  as  averred  by  her:   that  the  inference  of  the  defender's 

^  In  the  absence  of  these  lines,  McGregor  produced,  in  modum  prohationisy  a  certifi- 
cate of  the  marriage  of  the  parties,  under  the  hand  of  Joseph  Robertson : — "Edinbuigh, 
Carrubber's  Close,  29th  May  1816.— These  are  to  certify,  that  Mr.  Malcolm  McGregor, 
printer,  and  Miss  Mary  McNeill,  after  producing  regular  marriage-lines  from  the  session- 
clerk  of  the  city,  were  married,  before  witnesses,  by  me.  (Signed)  Joseph  Robertson, 
minister.''  The  defender  objected,  that  Joseph  Robertson  not  being  an  admissible 
witness,  no  certificate  under  his  hand,  especially  holograph,  could  be  admitted,  as  tbe 
same  objection  that  applied  to  bis  testimony  applied  to  his  certificate.  Answered  for 
piursuer, — The  certificate  had  been  given  recently  after  the  ceremony,  and  long  before 
the  sentence  of  the  Court  of  Justiciary  against  Robertson.  The  certificate  was  allowed 
to  be  produced,  reserving  all  objections. 
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"  mataimonial  consent,  arising  from  the  marriage  ceremony  at  Eobertson's,  is 
"  strengthened  by  the  defender's  admission,  that  the  pursuer  accompanied  her 
*'  back  from  Eobertson's  to  her  father's  house  on  the  same  evening ;  and  that  a 
"  presumption  thence  arises  of  sexual  intercourse  having  followed  betwixt  the 
"  parties,  which  is  further  confirmed  by  what  passed  at  White's,  the  lapidary, 
"  some  time  thereafter:  and  that  the  inference  of  the  defender's  matrimonial 
"  consent  is  not  con-  [104]  -tradicted  by  any  part  of  the  pursuer's  conduct 
"  immediately  following  the  marriage  ceremony ;  and  that,  although  his  conduct 
"  at  a  subsequent  period  may  import  his  willingness  to  relinquish  his  legal 
"  claims  to  the  defender  as  his  wife,  such  conduct  cannot  destroy  the  l^al  efifect 
"  of  the  evidence  adduced  to  establish  the  validity  of  the  previous  union  of  the 
"  parties." 

A  bill  of  advocation  was  then  presented  by  Mary  M'Neill,  which  was  reported 
by  the  Lord  Ordinary,  on  memorials,  to  the  First  Division ;  and  on  advising  the 
case, — 

*  Lord  Hermand  said, — I  have  gone  over  the  proof  in  this  case,  but  I  find 
that  the  pursuer  has  brought  forward  no  legal  evidence  of  his  marriage  with  the 
defender,  Mrs.  Jolly ;  and  I  also  find  plenty  of  evidence,  arising  from  the  conduct 
of  parties,  to  convince  me  that  a  marriage  was  not  seriously  contemplated. 
Perhaps,  from  being  aware  of  this,  the  pursuer  has  chosen  to  rest  his  case  on  the 
point  of  law ;  and  I  agree  with  him  so  far,  that  (if  there  had  been  a  marriage) 
no  such  thing  as  a  voluntary  divorce  could  have  been  available, — ^indeed  such  a 
thing  was  never  heard  of.  But,  in  this  case,  thare  was  no  marriage.  What  is 
called  a  marriage  was  nothing  more  than  a  mock  celebration  of  that  solemn 
ceremony  by  a  person  of  the  name  of  Joseph  Kobertson,  who  was  nothing  else 
than  a  manufacturer  of  marriages,  and  has,  since  the  period  in  question,  been 
banished  from  this  country  for  immoral  practices.  There  is,  to  be  sure,  a  some- 
what rash  admission  proved  to  have  been  made  by  the  defender ;  but  still  I  do 
not  see  that  this  amounts  to  complete  evidence  of  a  marrii^, — for  thr^ts  had 
been  used  in  order  to  efifect  it.  The  pursuer  states,  that  he  had  obtained  the 
consent  of  Dr.  M'Neill  to  the  marriage ;  but  the  inference  which  I  would  draw 
from  his  conduct  leads  me  to  conclude,  that  he  neither  had  the  Doctor's  consent, 
nor  that  of  Mrs.  Jolly.  He  never  claimed  the  privileges  of  a  husband ;  but  this 
would  not  have  been  enough  to  dissolve  the  marriage,  if  there  had  been  one. 
Here,  however,  as  I  s€dd  before,  there  was  no  marriage.  It  was  all  a  pretence. 
Can  it  ever  be  supposed  that  the  pursuer  would  have  conducted  himself  as  he 
did,  if  there  had  been  any  such  thing  ?  He  knew  of  Mr.  Jolly's  marriage, — he 
was  in  the  custom  of  visiting  him, — he  dined  and  drank  tea  with  him  and  Mrs. 
Jolly ;  nay,  he  even  drank  the  healths  of  Mr.  and  Mrs.  Jolly ;  and  now,  at  this 
distance  of  time,  he  comes  forward  and  [106]  claims  her  as  his  wife.  In  such 
circumstances,  the  attempt  even  to  infer  that  there  was  a  marriage  is  both 
criminal  and  absurd. 

Lord  Balgray, — I  think  this  is  a  case  of  extreme  nicety,  and  have  had  diflB- 
culty  in  forming  my  opinion.  At  same  time,  I  am  inclined  to  concur  with  Lord 
Hermand.  I  am  quite  clear,  that  consensus,  non  concubitvs,/acit  matrimonivm  ; 
a  marriage  in  facie  ecdesice,  and  one  less  regular,  will  make  no  difiTerence  in 
point  of  law,  if  the  deliberate  consent  of  parties  has  been  given.  The  more 
solemn  ceremony  by  a  clergyman  is  merely  considered  as  a  matter  of  order ;  and 
where  the  marriage  has  been  so  performed,  there  is  a  greater  chance  that  the 
parties  have  understood  the  nature  of  the  contract,  and  have  deliberately  assented 
to  it.  In  such  a  case  the  consent  is  held  to  be  more  certain ;  but  as  the  law  is 
laid  down  by  Lord  Stair,  it  is  not  essential, — ^the  essence  consists  in  the  deliberate 
consent.  To  discover  whether  there  was  here  a  marriage  or  not,  it  is  necessarv 
to  inquire  into  the  conduct  of  parties  at  the  time  it  is  said  to  have  happened, 

^  These  are  the  opinions  laid  before  the  House  of  Lords. 
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as  well  during  the  previous  as  during  the  subsequent  period ;  and  upon  a  review 
of  the  manner  in  which  they  conducted  themselves  during  these  three  periods, 
I  do  not  see  that  I  am  warranted  in  concluding  that  a  deliberate  consent  was 
given  by  the  defender.  From  Mrs.  Eobertson's  evidence,  no  consent  has  been 
established.  She  seems  to  have  known  little  about  it,  and  swears  that  the  lady 
did  not  speak.  Now,  in  a  case  like  this,  every  minute  particular  is  of  importance. 
Mrs.  Eobertson's  evidence  is  confiimed  by  that  of  her  daughter.  The  parties 
bolted  in  upon  Mr.  Bobertson  at  half-past  nine,  on  a  summer  evening,  and  the 
ceremony  seems  to  have  been  over  in  a  few  minutes ;  when  one,  or  two,  pound 
notes  were  thrust  into  Mr.  Kobertson's  hand.  So  hurriedly  was  this  most 
important  of  all  ceremonies  gone  about,  that  the  pursuer  went  off,  leaving  his  stick 
behind  him.  Upon  such  an  occurrence  as  that  of  his  marriage,  the  pursuer 
should  have  called  upon  some  unexceptionable  witnesses  to  be  present; — ^it  was 
his  bounden  duty  to  have  done  so,  in  order  to  shew  that  every  thing  was  proper, 
fair,  and  correct.  The  want  here  is,  that  there  was  no  consent :  the  irregularity 
of  the  ceremony  might  have  been  got  over,  had  that  requisite  ingredient  been 
obtained.  As  to  the  plea,  that  the  proclamation  of  banns  proves  the  marriage, 
I  hold,  that  a  regular  proclamation  cannot  be  traversed.  But  if  the  proclamation 
contains,  on  its  own  face,  evidence  of  falsification,  what  credit  can  you  give  it  ? 
Now,  in  the  present  case,  this  document  bears  a  nullity  on  the  very  face  of  it, 
and  it  must  be  kept  out  of  view.  I  would  do  the  same  thing  [106]  with  a 
charter  under  the  Great  Seal,  or  any  other  seal,  in  such  circumstances.  The 
certificate  was  taken  out  on  the  21st  of  the  month,  and  the  parties  were  married 
on  the  23d ;  therefore,  what  it  sets  forth  could  not  by  possibility  be  correct. 
Lord  Bankton  says,  that  a  marriage  is  r^ularly  solemnized,  when  the  ceremony 
is  performed  by  a  clergyman,  after  proclamation  of  banns  for  three  successive 
Sundays.  If  any  of  the  parties  belong  to  the  Episcopal  persuasion,  the  ceremony 
should  be  performed  both  by  the  clergyman  of  the  Established  Church,  and  by 
the  Episcopal  clergyman ;  and  where  the  parties  reside  in  different  parishes,  the 
banns  must  be  proclaimed  in  both  of  these  parishes :  and  marriages  celebrated 
in  this  way,  are  considered  as  legal  and  regular  marriages.  But  I  do  not  say, 
that  these  forms  were  at  all  requisite,  if  consent  had  been  deliberately  given  in 
a  less  ceremonious  form,  as  where  the  parties  declare  before  a  Justice  of  the 
Peace,  &c.  The  certificate  of  the  session-clerk,  which  seems  to  have  been 
obtained  for  a  matter  of  5s.,  is  not  to  be  held  as  a  certificate  of  marriage.  It 
is  an  ingredient  in  the  circumstances  of  the  case,  that  here  the  marriage  was 
clandestine ;  and  it  has  not  been  pointed  out  in  the  proof,  that  the  woman  gave 
her  consent,  and  that  she  deliberately  accepted  of  M'Gr^or  as  her  hustmnd. 
No  such  thing  appears  in  evidence ;  and  as  this  is  the  most  essential  of  all  con- 
tracts, without  such  consent  there  can  be  no  marriage.  Even  in  a  bargain 
regarding  moveables,  I  would  not  hold  that  there  is  proof  (arising  out  of  what 
took  place  on  the  present  occasion)  sufficient  to  authorize  the  party  to  insist 
upon  implement  of  the  bargain.  The  conduct  of  parties,  both  before  and  after 
the  sham  ceremony,  proves  that  they  themselves  did  not  consider  that  there  had 
been  a  marriage  in  contemplation.  The  tea-drinking  pajrties  with  Mr.  Jolly 
prove,  that  M'Gregor  himself  was  particularly  aware  of  this.  I  will  not  repeat 
the  scene  at  Holytown  on  16th  October  1816,  as  your  Lordships  are  aware  of  it 
from  what  is  stated  in  the  printed  papers. 

Lord  Gillies. — I  am  for  farther  investigation : — ^The  case  is  both  difficult  and 
important.  It  is  as  difficult  in  point  of  law,  as  it  is  important  in  its  consequences 
to  the  parties.  I  have  no  great  respect  either  for  M'Gregor  the  pursuer,  nor  for 
Mrs.  Jolly ;  but  the  interests  of  the  family  procreated  of  the  marriage  with  Mr. 
Jolly  must  be  attended  to.  In  whatever  li^ht  the  conduct  of  the  other  parties 
may  be  viewed,  they,  at  least,  must  be  held  to  be  innocent.  On  the  one  hand, 
we  have  a  regular  celebration  of  a  marriage,  although  it  was  not  regularly  pro>- 
claimed.    [107]  But  this  I  hold  to  be  immaterial ;  for,  if  marriages  were  to  be 
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celebrated  according  to  Lord  Bankton's  doctrine,  I  may  venture  to  say,  that  few 
individuals  have  been  r^ularly  married  during  the  last  century.  I  think  the 
r^ular  celebration  by  a  clergyman  not  of  essential  consequence,  although,  for  the 
sake  of  order,  it  is  the  most  preferable  mode,  since  the  presence  of  a  clergyman 
may  be  supposed  to  prevent  parties  from  being  mistaken.  What  w«is  the  situa- 
tion of  parties  in  this  case  ?  The  woman  was  about  twenty-six  years  of  age, — 
the  man  much  more.  They  were  both  persons  of  full  age ;  and  it  is  diflScult  for 
me  to  think,  that  they  did  not  both  understand  the  nature  of  the  contract  into 
which  they  were  entering.  Therefore,  whether  the  ceremony  was  r^ular  or  not, 
I  agree  with  Lord  Balgray,  that  consent  was  necessary.  But  the  case  has  not 
been  fully  investigated.  The  Commissaries  should  have  allowed  Mr.  Jolly  to 
prove  his  marriage.  It  is  said  by  M'Gregor,  that  Dr.  M'Neill  approved  of 
his  marriage :  this  I  cannot  believe.  If  the  Doctor  had  done  so,  why  was  he 
present  at  Jolly's  marriage  ?  I  should  like  to  know  McGregor's  situation  as  to 
the  custody  of  papers  and  title-deeds.  Why  did  the  Comiaissaries  shut  out  the 
proof  of  this  ?  There  is  no  proof  of  concuhitus.  The  Commissaries  said  it  must 
be  inferred.  Why  leave  it  to  inference,  when  proof  might  have  been  obtained  ? 
There  were  more  persons  than  one  in  the  house.  Why  not  examine  the  woman 
who  acted  as  Dr.  McNeill's  servant  ?  It  is  strange,  that  the  husband  should 
have  been  examined,  while  the  wife  was  not.  But  there  is  a  point  which  has 
not  been  hinted  at  by  the  Judges  who  have  spoken.  I  mean  the  bar  to  the 
action,  arising  from  the  personal  objection  against  the  pursuer.  No  man  is 
expected  to  criminate  himself,  but  I  think  the  pursuer  has  been  guilty  of  such 
a  delinquency,  in  countenancing  Mr.  Jolly's  marriage,  as  to  bar  him,  personali 
exceptions,  from  insisting  in  the  present  action ;  which,  as  a  man  and  a  Christian, 
he  should  have  objected  to,  and  prevented.  Instead  of  doing  so,  he  allows 
matters  to  proceed  with  his  entiro  acquiescence;  and  he  afterwards  comes 
forward,  and  seeks  to  bastardize  the. children,  who,  on  all  hands,  must  be  held 
to  be  innocent  I  do  not  know,  however,  that  he  can  do  so.  Suppose  he  had, 
on  the  16th  June,  married  another  woman,  by  whom  he  had  issue, — Would  he 
have  been  entitled  to  come  forward,  and  insist  that  the  second  marriage  should 
be  dissolved  on  account  of  the  previous  one  ?  I  think  not ;  and  I  can  see  no 
difference  between  the  two  cases.  Or,  take  the  case,  that  there  shall  be  a  report 
of  the  death  of  a  first  husband,  [108]  and,  on  the  belief  of  that  report,  that  the 
woman  enters  into  a  second  marriage,  of  which  children  are  procreated ;  I  do 
not  think  that  the  reappearance  of  the  first  husband  could  bastardize  the  children 
of  the  second  marriage.  If  so,  I  should  like  to  hear  some  further  argument  on 
this  subject ;  and  I  think  there  is  much  room  for  further  proof. 

Lard  Stcccoth, — I  am  disposed  to  do  as  Lord  Gillies  has  suggested.  Before  we 
pronounce  even  our  first  interlocutor,  we  should  get  more  light  on  the  subject, 
as  the  ccise  is  so  important  and  so  difficult.  Indeed  I  may  say,  it  is  the  most 
difficult  which  has  occurred  since  I  sat  on  the  Bench.  The  points  to  which  his 
Lordship  alluded  should  be  fully  investigated.  The  maxim  is,  consensus  non 
eoncubittcs  facit  mcUrimonium  ;  and  the  question  here  comes  to  be.  Was  there  a 
deliberate  consent?  The  marriage  was  completed /aci«  ecclesice.  It  is  difficult 
for  me  to  suppose,  that  a  woman,  twenty-six  years  of  age,  brought  before  a 
clergyman,  as  was  the  case  here,  did  not  give  her  consent  Being  in  presence  of 
the  clergyman,  consent  must  be  implied.  She  may,  however,  have  had  an  after- 
thought. She  may  have  repented ;  but  that  is  of  no  consequence.  The  question 
is,  whether  her  going  there,  and  permitting  the  ceremony,  is  not  legal  evidence 
of  her  adhibiting  her  assent  She  could  not  have  gone  there  by  mistake :  it  is 
pretended,  that  she  thought  she  was  going  to  another  house.  She  had  been  at  a 
house  in  Carrubber's  close  before ;  but  she  found  it  shut ; — and,  at  present,  I  see 
nothing  to  induce  me  to  believe,  that  there  was  any  thii^  like  concussion.  The 
inquiry  as  to  concussion  is  very  material.  There  might  have  been  circumstances 
(considering  her  situation  as  a  natural  child)  which  might  have  called  imperiously 
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for  her  going  before  a  clergyman.  It  is  said,  that  because  Miss  Bobertson  has 
sworn,  that  she  did  not  speak  when  before  the  clergyman,  that  consent  has  not 
been  proved.  I  do  not  go  into  this.  I  have  been  at  many  marriages,  and  1  never 
yet,  upon  these  occasions,  heard  the  lady  speak.  Delicacy  sometimes  prevents 
this  ;  and  a  bow  or  nod  of  assent  is  generally  all  that  takes  place.  But  there  is 
great  room  for  taking  a  personal  exception  against  the  pursuer  in  this  case :  he 
visited  the  parties  after  the  marriage  with  Mr.  Jolly,  and  addressed  the  woman 
as  Mrs.  Jolly.  This  point  should  be  more  fully  argued.  If  obliged  to  give  a 
decision  at  present,  I  would  be  disposed  to  do  so  on  this  last  ground ;  for  I  hold 
that  the  status  of  the  children  must  be  attended  to.  I  think  that  the  circum- 
stance of  there  being  no  [109]  children  of  the  first  marriage,  makes  some 
difiTerence  on  the  l^al  argument. 

Lord  President, — ^This  is  a  most  distressing  case.  I  shudder  at  the  conse- 
quences of  touching  what  may  be  considered  a  solemn  marriage.  The  fashion  is 
to  have  as  little  ceremony  as  possible  at  marriages.  It  is  not  now  as  it  was  in 
the  days  of  Sir  Charles  Grandison,  when  coaches  and  six,  &c.  K^ular  celebration 
is  a  matter  of  order,  which,  by  removing  doubts,  gives  certainty  to  consent.  No 
woman  of  twenty-six  years  of  age  can  doubt  the  purpose  for  which  she  goes 
before  a  minister,  if  she  is  not  an  idiot ;  and  idiots  are  not  capable  of  consent. 
I  have  great  delicacy  in  touching  a  marriage  so  celebrated.  It  is  scdd  here,  that 
the  pursuer  wishes  the  marriage  declared,  for  the  purpose  of  bringing  a  divorce ; 
but  if  M'Gregor  makes  her  his  wife,  he  can  never  get  a  divorce^ — ^he  can  on  no 
account  get  quit  of  her,  if  he  does  so.  Instantaneous  repentance,  after  deliberate 
consent,  will  not  dissolve  a  marriage.  If  such  was  the  case,  there  would  have 
been  many  instances  in  point.  Look  at  the  case  of  M'Adam.  He  was  married 
at  breakfast  time.  In  the  afternoon  he  blew  out  his  brains.  Here  it  was  wished 
to  dissolve  the  marriage ;  but  the  House  of  Lords  would  not  here  of  it.  This 
might  have  been  a  rash  marriage ;  but  it  was  a  regular  one.  The  story  of  the 
defender  saying,  "  What  signifies  a  few  words  before  a  priest  ?  '*  puts  me  in  mind 
of  the  story  of  a  Scotchman,  who  was  examined  at  Carlisle  in  1747.  He  swore 
through  thick  and  thin ;  and  when  asked  by  his  companions  why  he  had  perjured 
himself,  he  replied,  "  Po  !  po !  Do  you  think  me  such  a  fool  as  to  swear  away 
my  soul  by  blowing  on  a  book  ? "  This  was  precisely  the  after-thought  of  the 
woman  here,  who  thought  there  was  no  hai-m  in  saying  a  few  words  before  a 
a  priest.  I  cannot  believe  that  there  was  concussion.  If  such  existed,  she  would 
have  shewn  it.  M'Naughton's  evidence  does  not  prove  it.  But,  from  circum- 
stances posterior  to  the  marriage,  M'Gregor  does  not  seem  to  believe  he  was 
married.  It  is  a  new  case,  and  should  be  farther  investigated,  particularly  as  to 
Dr.  McNeill's  presence  at  Mr.  Jolly's  marriage.  It  is  S€dd,  that  the  Doctor  not 
only  consented  to  M'Gregor's  marriage,  but  that  he  knew  it  had  taken  place. 
If  so,  he  was  the  most  criminal  of  all,  to  connive  at  Mr.  Jolly's  marriage.  I 
should  wish  to  be  of  the  opinion  of  Lords  Hermand  and  Balgray,  for  the  sake  of 
the  children ;  but,  even  if  the  first  marriage  should  be  adopted,  the  bona  fides  of 
Mr.  Jolly,  in  contracting  the  second,  would  perhaps  protect  them,  although  it 
would  not  do  so  on  the  other  side  of  the  water.  I  [110]  recoUect  something 
similar  happened  in  Mr.  Eiddell's  case,*  but  the  child  died  before  a  decision.  I 
had,  however,  then  spoken  to  the  late  Lord  Meadowbetnk  on  the  subject,  who 
concurred  with  me  in  thinking  that  the  child  must  be  held  to  be  Intimate.  I 
am  for  remitting  to  the  Commissaries  to  take  further  proof  upon  every 
circumstance  which  can  bear  upon  the  case. 

A  remit  was  accordingly  made  to  the  Commissaries,  with  instructions  to 
allow  a  proof  of  facts  and  circumstances  of  the  facts  alleged,  which  was  done,  and 
evidence  adduced  as  to  the  facts  which  occurred  at  the  marriage  of  Jolly  before 
the  Eev.  Dr.  James  Bobertson,  of  the  conduct  of  Dr.  M'Neill  on  that  occasion, 

*  See  Bell's  Beport  of  the  proceedings  in  this  case. 
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and  of  that  of  M'Gregor  subsequent  thereto,  and  his  possession  of  the  title- 
deeds. 

Witnesses  were  likewise  examined  as  to  the  r^ularity  or  irr^ularity  of  both 
the  marriages  of  M'Gregor  and  of  Jolly.  It  appeared  from  the  proof,  that  the 
custom  of  the  session-clerk  of  Edinburgh  was,  on  a  party's  (genendly  the  bride- 
groom) applying  for  a  certificate  of  proclamation  of  banns,  to  enter  in  the  day- 
book an  attestation  of  giving  out  certificate  of  proclamation  of  banns.  Thus,  (as 
in  McGregor's  case), — "  Edinburgh,  22d  May  1816. — ^Malcolm  McGregor,  printer, 
"  Old  Church  parish,  and  Mary  McNeill,  St.  Cuthbert's  parish,  daughter  of  Dr. 
"  James  M'NeUl,  Edinburgh ;  that  the  parties  are  free,  unmarried,  of  l^al  age, 
"  and  not  within  the  forbidden  d^rees ;  and  he  has  resided  within  six  weeks  in 
"  Edinburgh,  is  certified  by  James  M*Donald,  running  stationer,  Edinburgh, 
"  Patrick  Neill,  printer,  Edinburgh.  (Signed)  Malcolm  M'Gregor,  James 
"  Macdonald."  Thereon  a  certificate  of  proclamation  having  actually  taken 
place,  w«is  delivered  to  the  party,  and  the  above  attestation  posted  shortly  into  a 
book  called  Eegister  of  Marriages,  thus : — "  Malcolm  McGregor,  printer.  Old  C.  P., 
"  and  Mary  M'Neill,  St.  Cuthbert's  P.,  d.  of  Dr.  James  McNeill,  Edinburgh." 
(In  the  present  instance,  it  had  through  inaccuracy  been  posted  as  of  the  21st 
instead  of  22d  ApriL)  These  lines  of  proclamation  M'Gregor  did  not  produce, 
alleging  he  had  given  them  to  Jolly,  who  destroyed  them ;  but  the  session-clerk 
deponed,  that  a  certificate  of  proclamation  must  have  been  given,  although  de 
facto  no  proclamation  had  been  made  at  that  time,  it  not  being  once  in  fifty  times 
the  custom  to  proclaim.  On  the  other  hand,  neither  was  Jolly  proclaimed, 
although  he  [111]  also  had  obtained  from  the  South-Leith  session-clerk  a  certifi- 
cate of  procliunation,  according  to  the  form  adopted  in  the  parish.  On  the  above 
attestation  being  shewn  to  the  Rev.  Sir  Henry  Moncreifif  of  St.  Cuthbert's,  and 
the  Eev.  Dr.  David  Ritchie,  one  of  the  ministers  of  Edinburgh,  they  deponed, 
that  they  would  not  have  felt  themselves  warranted,  on  no  better  document  being 
produced,  to  have  married  the  parties ; — two  certificates  of  proclamation  of  banns 
would  have  been  necessary,  as  the  parties  lived  in  different  parishes :  whilst  the 
Rev.  Dr.  M'Knight,  one  of  the  ministers  of  Edinburgh,  deponed,  that  the  practice 
was  so  common  to  do  so,  that  he  had  oelebrated  marriages  on  a  certificate  of 
proclamation  produced  by  one  of  the  parties  only  ;  but  that,  disapproving  of  the 
practice,  he  had  been  instrumentary  in  brin^g  the  matter  before  the  Presbytery 
to  have  new  r^ulations  framed  on  the  pomt.  It  appeared  also  to  have  been 
optional  in  the  clergymen  to  keep  or  not  to  keep  a  record  of  the  marriages  they 
celebrated ;  and  that  their  usual  practice  was  to  indorse  on  the  certificate  of 
proclamation  a  certificate  of  the  marriage ;  and  that  previous  to  the  year  1821, 
much  irregularity  prevailed,  both  as  to  double  lines  of  proclamation,  and  making 
actual  proclamation.  An  objection  also  lay  to  Jolly's  certificate  of  proclamation, 
seeing  he  obtained  it  from  the  South-Leith  session-clerk,  while  he  (Jolly)  lived 
in  Edinburgh,  and  Mary  Black  M'Neill  (as  was  alleged)  lived  in  St.  Cuthbert's 
parish,  although  close  on  South-Leith  parish,  the  limits  of  which  do  not  seem  at 
that  time  to  have  been  very  accurately  defined. 

On  advising  this  additional  proof  the  Commissaries  were  equally  divided ; 
but  by  a  rule  of  that  Court  under  such  circumstances,  they  adhered  to  the 
former  judgment,  finding  the  marriage  established,  and  decerning  in  terms  of 
the  libeLi 

Mary  M*Neill  having  then  brought  the  case  again  under  the  review  of  the 
Court  of  Session, — 

^Zord  ffermand  said, — ^This  is  a  very  difficult  and  important  case.  It  is 
entirely  made  up  of  circumstances.    As  to  these  circumstances,  so  far  as  I  can 

1  Commissaries  Fergosson  and  Gordon  delivered  their  opinions  at  great  length,  the 
former  for,  the  latter  against,  the  judgment. 

2  These  are  the  opinions  laid  before  the  House  of  Lords. 

S.R.R.  V.  4 
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discover,  every  one  is  in  favour  of  the  defender,  while  there  is  not  the  shadow  of 
a  circumstance  in  favour  of  the  other  side,  except  the  mere  matter  before  Joseph 
Robertson.  That  is  the  only  circumstance  which  the  pursuer  has  brought  for- 
ward in  his  support.  As  to  the  [112]  ridiculous  story  of  what  passed  at  Holy- 
town,  that  is  all  against  the  pursuer.  Every  body  knows  what  kind  of  place 
Holytown  is.  There  was  no  possibility  of  sleeping  in  separate  rooms.  The 
pursuer  slept  in  the  same  room  with  Mrs.  Jolly,  but  in  a  separate  bed :  And 
what  passed  there  ?  Why,  she  was  in  the  arms  of  her  husband.  As  to  the 
attempt  at  a  marriage  at  the  Black  Bull,  that  was  a  mere  scheme.  Then,  there 
is  the  public  marriage  before  a  respectable  clergyman.  Dr.  James  Eobertson,  one 
of  the  ministers  of  Leith,  which  took  place  in  the  presence  of  Dr.  M'Neill  himself. 
Then,  there  is  the  after-consummation  in  the  father's  house,  which  took  place 
with  the  knowledge  of  the  pursuer  himself.  Then,  at  the  distance  of  eighteen 
months,  he  brings  this  action.  The  pursuer  says,  the  marriage  before  Joseph 
Eobertson  was  merely  a  confirmation  of  the  former  private  marriage  at  Holytown. 
Can  any  thing  be  more  scandalous  than  this,  or  more  clandestine  ?  There  is  not 
even  evidence  of  this  celebration  at  Joseph  Eobertson's,  except  the  acknowledg- 
ment of  the  lady  herself.  But  I  must  take  this  acknowledgment  in  connexion 
with  the  fact,  and  must  take  the  whole  of  her  acknowledgment  together.  You 
will  recollect  she  was  a  natural  child ;  and,  of  course,  independent  of  settlements, 
she  had  no  right  to  succeed  to  her  father.  She  says  she  was  induced  to  attend 
at  that  time ;  as  this  person  (the  pursuer)  declared,  that,  if  she  did  not,  he  would 
destroy  her  father's  settlements.  It  is  quite  true,  that  a  legal  marriage  cannot 
be  retracted.  Most  certainly  it  cannot.  The  defender  does  not  say  it  can,  But 
was  this  a  legal  marriage  ?  Was  there  a  full,  a  free,  and  a  deliberate  consent  ? 
The  circumstances  which  I  have  stated  appear  so  strong  to  my  mind,  as  com- 
pletely to  satisfy  me,  that  they  would  be  suflScient  to  set  aside  much  stronger 
evidence  of  consent  than  the  pursuer  has  been  able  to  bring  forward.  Indeed,  I 
think  the  pursuer  knew  that  there  was  no  actual  consensual  celebration  of 
marriage.  I  don't  go  the  length  of  saying,  that  proclamation  of  banns  is  actually 
necessary  to  make  a  marriage.  But  if  there  was  no  proclamation,  then  it  was  a 
marriage  of  mere  acknowledgment.  In  a  marriage  of  that  kind,  it  is  settled  by 
all  our  authorities,  that  circumstances  must  be  looked  to,  which  is  all  I  contend 
for  in  this  casa  In  the  case  of  M'Innes,  there  was  an  express  acknowledgment ; 
and  the  House  of  Lords  found,  that  the  two  letters  mutually  exchanged,  were  not 
intended  or  understood  as  a  final  agreement,  or  that  the  parties  had  thereby  con- 
tracted the  state  of  matrimony.  I  don't  desire  to  go  farther  than  the  House  of 
Lords  did  in  that  case ;  for  I  cannot  discover  that  it  was  seriously  intended,  by 
the  [113]  parties  in  this  case,  to  conclude  a  marriage.  There  is  another  case,  the 
case  of  M'Gr^or  v.  Campbell,  where  the  marriage  was  celebrated  in  presence  of 
a  clergyman.  I  can  conceive  that  we  can  go  this  length,  that  the  pursuer  knew 
there  was  in  fact  no  marriage.  This  has  been  found  even  when  there  was  a 
celebration,  as  was  the  case  in  that  of  Cameron  v.  Malcolm,  and  Allan  v.  Young. 
I  look  to  what  I  call  the  real  merits  of  the  present  case, — the  marriage  with  Mr. 
Jolly.  It  is  attended  and  followed  out  by  every  circumstance  which  indicates  a 
clear,  serious,  and  solemn  consent.  See  the  evidence  of  the  clergyman.  Dr. 
Eobertson  of  Leith,  by  whom  the  ceremony  was  performed,  and  of  Mrs.  Eobert- 
son.—^Here  his  Lordship  read  Dr.  Eobertson's  evidence.)  I  must  also  trouble 
your  Lordships  with  one  other  evidence,  for  it  almost  satisfies  me  of  the  presence 
of  the  pursuer  at  this  second  marriage,  which  was  carried  on  in  the  most  solemn 
mfiuiner.  (See  Mrs.  Eobertson's  evidence.)  I  think  it  likely,  on  this  occasion, 
that  the  pursuer  was  the  bridegroom's  man.^  Here  was  a  public  solemn  marriage, 
and  if  I  am  right  that  this  bridegroom's  man  was  the  pursuer,  I  think  it  puts  an 
end  to  the  ccuse.    So  that  the  evidence  in  favour  of  Mrs.  Jolly  is  superabundant. 

^  This  was  a  nustake,  and  was  admitted  to  be  so  by  the  defenders. 

Digitized  by  VjOOQ IC 


m.  WOmh  *  ShAir.  JOLLY  V.   M'GRBGOR.  51 

On  the  other  hand,  there  is  no  legal  evidence  of  the  celebration  at  all  at  Joseph 
Kobertson'a  There  was  just  the  wife  and  daughter  of  Joseph  Robertson, — and 
then  you  have  only  the  defender's  own  acknowledgment.  But  I  will  do  in  this 
as  I  do  in  eveiy  other  case,  whether  in  the  Court  of  Justiciary,  or  here.  I  will 
not  cripple  a  declaration.  I  must  take  it  out  and  out.  I  will  take  it  as  it  is ; 
and  when  she  says  she  did  go  to  Eobertson's,  she  adds,  that  she  did  so  under  a 
threat,  that  he  would  destroy  her  father's  settlements.  In  short,  from  the  whole 
circumstances  of  the  case,  I  don't  see  how  the  pursuer  can  succeed. 

Lord  President. — I  wish  very  much  I  could  have  tttken  the  same  view  as  my 
brother,  considering  that  there  are  children  of  this  marriage ;  and  considering 
also,  that  Mr.  Jolly  seems  to  be  the  only  person  against  whom  there  can  be  no 
reproach.  As  to  both  of  the  other  parties,  their  conduct  is  shameful.  There  is 
no  objection  to  Mr.  Jolly's  marriage.  Every  thing  was  regularly  and  solemnly 
conducted ;  and  there  can  be  no  doubt  it  would  be  a  good  marriage,  if  it  had  not 
been  vitiated  by  a  former  marriage.  But  that  is  the  question ; — and,  therefore, 
what  does  the  pursuer  say  as  to  Mr.  Jolly's  mcurriage,  which  did  not  take  place 
till  the  14th  June  ? — that,  on  the  23d  of  May  preceding,  he  was  [114]  married 
by  the  Beverend  Joseph  Bobertson.  Mr.  Bobertson  was,  at  that  time,  an 
ordained  minister  of  the  Gospel,  and  was  entitled,  by  the  law  of  the  Church  and 
State,  to  marry.  The  pursuer  produced  marriage-lines  from  the  session-clerk 
of  E(inburgh ;  and  the  witnesses  to  the  marriage  were,  Mrs.  Bobertson  and  her 
daughter.  No  doubt,  there  might  have  been  a  deficiency  in  the  evidence ;  for 
although  both  the  wife  and  daughter  recollect  a  marriage,  they  might  have  been 
mistaken  about  the  lady ;  but,  imf ortunately,  that  is  supplied  by  the  lady  herself, 
for  the  defender  acknowledges  it  It  is  true,  Mr.  Joseph  Bobertson  may  have 
turned  out  not  so  respectable  a  character ;  but  as  to  his  capability  of  celebrating 
a  marriage,  he  was  just  as  fit  as  the  other.  The  parties  were  thus  married  in 
fade  ecdesice  in  both  the  marriages,  but  in  both  of  them  without  actual  proclama- 
tion of  banns :  neither  of  them  were  r^ular ;  the  one  was  just  as  irr^ular  as 
the  other.  But  the  defender  says  she  was  forced  into  the  first  marriage ;  that 
no  consent  was  given  by  her ;  that  no  consummation  followed ;  and  that  the 
pursuer  knew  she  was  engaged  to  Mr.  Jolly.  All  this  may  be  true ;  but  has  she 
proved  either  deceit,  thr^cts,  or  force  ?  Is  there  the  slightest  evidence  of  it  ? 
She  says  the  pursuer  asked  her,  in  the  evening,  to  go  to  Mr.  Bridges,  and  that  he 
led  her  to  Mr.  Bobertson's ;  and,  under  threats  of  burning  the  settlements,  and 
murdering  Mr.  Jolly,  he  frightened  her  to  go  in.  There  is  no  evidence  of  all 
this.  Where  did  it  happen  ?  Was  it  on  the  heights  of  Lammermuir,  where  she 
could  get  no  assistance  ?  No ; — this  took  place  in  a  summer  evening  in  the  end 
of  the  month  of  May,  when  there  was  good  day-light.  She  is  led  through  the 
streets  of  Edinbuigh,  under  threats  of  burning  her  father's  deeds,  and  muraering 
her  sweetheart.  Was  there  no  person  near  to  protect  her,  and  take  her  part  ? 
Surely,  when  she  got  into  Mr.  Bobertson's  house,  she  was  under  protection :  She 
could,  at  least,  have  told  him  of  the  threats  that  had  been  used  against  her,  and 
desire  him  to  send  for  a  constable ;  but  she  says  nothing.  She  does  not  even 
object  to  the  ceremony.  She  is  no  child  at  the  time ; — she  was  twenty-six  years 
of  age.  There  is  no  evidence  of  all  this  allied  force  and  threats ;  and,  to  me,  it 
is  quite  incredible,  that  all  this  could  have  taken  place  in  day -light,  in  a  summer 
evening,  and  in  the  streets  of  Edinburgh.  Then,  what  happens  afterwards? 
They  walked  home  together ; — they  sleep,  at  least,  in  the  same  house  together. 
It  is  true,  there  is  no  evidence  of  consummation ;  but  is  it  not  the  presumption, 
that  consTunmation  did  take  place  ?  And  you  will  presume  it  the  more,  that 
this  lady  slept  in  the  same  room  with  him  only  [116]  a  few  days  befora  It 
would  have  been  more  suitable,  if,  on  that  occasion,  she  had  slept  in  the  same 
room  with  her  father.  There  might  have  been  some  indelicacy  in  this ;  but,  at 
least,  there  would  have  been  no  impropriety;  and  where  there  was  such  a 
scarcity  of  rooms,  it  would  have  been  more  proper  that  she  had  slept  in  the 
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room  with  her  father,  instead  of  that  of  a  stranger.  Therefore,  I  cannot  take  it 
off  her  hands,  that  there  was  no  consummation ;  but,  at  all  events,  they  walked 
home  together,  arm  in  arm.  No  doubt  it  is  true,  that  both  parties  seem  after- 
wards to  have  repented  of  the  marriage ;  but  repentance,  however  soon  it  follows 
consent,  will  not  do.  In  one  case,  there  was  the  most  tremendous  symptoms  of 
repentance, — ^in  the  case  of  M'Adam.  In  that  case,  there  was  only  an  acknow- 
ledgment before  servants,  much  less  solemn  than  in  the  presence  of  a  clergy- 
man, as  to  which  no  person  in  their  senses  could  doubt  of  the  object  in  view — ^no 
mortal  can  be  mistaken ;  but  in  that  case  it  was  found,  both  in  this  Court  and 
the  House  of  Lords,  that  the  most  instantaneous  repentance  could  not  undo  the 
marriage.  Therefore,  the  repentance  of  the  first  marriage,  and  the  consent  to 
the  second,  will  not  do.  I  won't  say,  and  I  have  no  occasion  to  say,  that  the 
consent  before  a  clergyman  is  to  be  held  as  prdbaiio  probata.  But  this  I  wiU  say, 
that  there  is  no  case,  where  the  consent  before  a  clergyman  was  found  not  to 
constitute  a  marriage,  except  these  two  cases  of  the  children,  where  they  did  not 
come  before  the  clergyman  for  the  purpose  of  being  married,  but  where,  when 
the  mother  was  out  of  the  room,  the  marric^  was  performed,  and  the  girl  was 
taken  away  by  the  mother  before  it  was  published ;  so  that  there  was  no  con- 
summation. The  only  thing  at  all  corroborative  of  the  defender's  story,  is  the 
fact  that  he  was  possessed  of  Dr.  McNeill's  settlements.  But  then,  his  answer  is 
just  as  good, — that  it  was  just  in  consequence  of  the  marriage  that  the  Doctor 
gave  him  possession  of  those.  And  then  there  is  another  incomprehensible  part 
of  the  story, — that  is,  what  took  place  at  White's,  the  lapidary.  Dr.  M'Neill 
was  present  on  that  occasion,  and  Mr.  White  drank  to  his  daughter's  health,  as 
Mrs.  M'Gregor ;  and  no  objections  are  stated.  Then  something  took  place  about 
presents ;  upon  which  the  Doctor  said  to  Mr.  M'Gregor,  "  It  mH  all  be  yours ; " 
which  corroborates  the  story,  not  only  of  their  being  married,  but  of  his  knowing 
of,  and  being  intrusted  with,  the  settlements.  The  only  thing  that  would  have 
weighed,  and  weighed  strongly,  in  my  mind,  if  this  first  marriage  had  been  con- 
stituted in  any  other  way  than  in  facie  ecclesice;  for  vou  will  observe,  that  all  the 
clergymen  say  [116]  that  they  never  saw  a  case  wnere  the  marriage-lines  were 
not  delivered  to  the  lady ;  but  Joseph  Robertson  gave  the  lines,  on  this  occasion, 
to  M'Gr^or  himself.  The  object  of  giving  the  lines  to  the  lady  is,  that  she  may 
have  the  proof  of  the  marriage  in  her  own  possession ;  and,  in  that  case,  there 
can  be  no  want  of  evidence  of  consent.  But,  in  this  case,  it  was  of  less  conse- 
quence ;  because  the  lady  could  have  recourse  to  the  evidence  of  Mr.  and  Mrs. 
Robertson,  and  their  daughter.  In  this  case,  the  evidence  is  completely  supplied. 
There  can  be  no  doubt,  that  the  pursuer's  conduct  is  most  extraordinary,  and 
most  unjustifiable.  He  saw  what  was  going  on  with  Mr.  JoUy ;  he  delivered  up 
the  title-deeds  to  him ;  he  allowed  Mr.  Jolly  to  act  chief  mourner  at  Dr.  McNeill's 
funeral ;  he  went  to  church  with  Mr.  and  Mrs.  Jolly ;  he  sat  in  the  same  pew 
with  them.  In  short,  he  has  been  guilty  of  the  most  gross  lenocinium  that  can 
well  be  imagined ;  and  sure  am  I,  that  under  such  circumstances  he  will  never 
be  able  to  get  a  divorce.  I  wish  I  could  separate  this  second  marriage,  which 
was  every  way  regularly  conducted,  so  as  to  give  effect  to  it.  But  this  I  cannot 
do ;  and,  considering  all  the  circumstances,  I  r^ret  I  cannot  do  it.  But  the  first 
marriace  being  constituted  by  what  appears  to  me  to  be  legal  consent,  nothing 
on  eartti  can  cSssolve  it,  except  a  divorce,  which  this  man,  I  think,  wiU  never  be 
able  to  obtain. 

Lord  Baigray. — I  am  precisely  of  the  same  opinion.  I  confess,  when  the 
case  was  last  before  us,  I  was  of  the  same  opinion  as  has  been  expressed  bv  Lord 
Hermcmd.  From  the  circumstances  which  were  carried  on  for  a  course  of  time, 
— ^Mr.  Jolly's  marriage  in  June,  Mr.  M'Gregor's  knowledge  of  all  that  w«w  going 
on,  his  conduct  to  the  parties  ^ter  that,  and  so  forth, — ^1  thought  it  was  impos- 
sible that  any  marriage  could  have  taken  place  with  this  pursuer  on  the  23d  May 
preceding.    For  I  could  not  figure  it  in  my  imagination,  that  any  human  being. 
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possessed  of  the  slightest  principles  of  honour,  could  ever  let  all  these  take  place, 
if  he  had  been  married  before  to  that  lady.  I  confess,  I  was  carried  away  with 
these  considerations ;  but,  on  more  cool  reflection,  and  on  a  reconsideration  of  all 
the  circumstances  of  the  case,  particularly  with  the  additional  proof,  I  perfectly 
concur  with  the  opinion  delivered  by  your  Lordship. 

Lord  Craigie. — I  was  not  here  when  the  case  was  last  before  your  Lordships ; 
but  I  confess,  I  cannot  find  the  slightest  ground  of  difficulty  in  this  case.  The 
question  is,  whether  there  is  evidence  of  these  two  parties  having  declared  them- 
selves married  ?  This  is  a  matter  of  fact ;  and  I  confess  nothing  can  be  more 
clear  [117]  to  my  mind.  Independent  altogether  of  the  evidence  of  celebration, 
there  is  evidence  as  clear  as  sunshine,  that  these  parties  did  meet,  and  virtually 
declare  themselves  married  persons.  There  is  no  evidence  of  the  woman's  having 
been  concussed.  Indeed,  several  of  the  witnesses  say,  that  she  acknowledged 
the  marriage  which  had  taken  place ;  but  she  added,  it  was  nothing  but  words, 
and  what  signify  a  few  words  ?  With  regard  to  the  subsequent  proceeding,  that 
can  have  no  efifect  on  my  mind.  A  marriage  having  been  concluded  thus,  this 
comes  to  be  a  mere  question  of  status ;  but  when  an  en^s^ment  of  this  kind  is 
once  formed,  it  cannot  be  dissolved.  Therefore,  on  the  whole,  although  I  certainly 
regret  it,  yet  I  think  we  would  be  undoing  the  law  of  Scotland,  if  we  were  to 
allow  two  individuals,  after  such  a  celebration,  to  get  quit  of  their  engagement, 
merely  by  their  declaring  that  the  marriage  was  at  an  end 

Lord  GUlies, — I  am  sorry  to  say  I  am  of  the  same  opinion.  From  every  feel- 
ing of  humanity,  I  was  inclined  to  have  gone  along  with  Lord  Hermand.  But  I 
cannot  do  so.  Formerly  I  felt  very  ^strongly  what  was  expressed  by  Lord 
Balgray.  I  could  not  bring  my  mind  to  believe  that  a  marriage  had  taken  place 
in  the  face  of  circumstances  which  followed  it.  But,  on  closely  going  over  this 
case,  I  think  it  is  impossible  to  get  the  better  of  a  marriage  celebrated,  as  this 
was,  in  facie  eccleaice.  At  the  same  time,  the  pursuer's  conduct  is,  in  every 
respect,  most  corrupt,  and  the  conduct  of  the  woman  is  highly  criminaL  The 
only  innocent  person,  as  your  Lordship  noticed,  is  Mr.  Jolly ;  and  what  is  still 
worse- is  his  chUdren, — by  making  him  the  father  of  a  family,  which  family  is 
thus  reduced  to  b^gary.  Whether  there  is  any  remedjr  for  this,  I  do  not  know. 
They  have  been  brought  into  this  situation  by  the  criminal  conduct  of  the  pur- 
suer and  his  lady.  To  what  extent  the  pursuer  may  be  responsible,  I  cannot 
say.  I  pretend  to  give  no  opinion  on  this  subject,  cmd  to  give  no  advice.  I 
merely  throw  it  out  as  a  matter  of  doubt,  which  arises  from  the  peculiar  circum- 
stances of  this  casa 

Lord  President. — There  was  a  case  [Note,  p.  109]  somewhat  similar  to  this  in 
the  Second  Division,  where  we  had  a  good  deal  of  conversation,  whether  we 
could  not  enforce  the  old  doctrine  of  the  Koman  law.  However,  that  point  is 
not  before  us :  All  we  can  decide  upon  just  now,  is  the  question  of  status. 

The  Court  accordingly,  on  the  23d  December  1825,  adhered. 

[118]  In  the  course  of  the  discussion,  M'Gr^r  presented  a  petition  to  the 
Court,  praying  for  sequestration  of  the  heritable  and  moveable  estate  belondng  to 
Mary  Black  M'Neill,  which  had  been  taken  possession  of  by  her  and  Mr.  JoUy,  and 
to  serve  the  petition  upon  them.  Mr.  Jolly  made  appearance  at  the  Bar,  by  her 
Counsel,  and  answers  were  lodged  in  the  name  of  "  Mrs.  Mary  Black  M'Neill, 
"  spouse  of  Eobert  Jolly,  surgeon,  Leith-Walk,  and  the  said  Eobert  Jolly  for  his 
"  interest."  The  petition  was  refused.  Afterwards  this  application  was  re- 
peated :  appearance  was  again  made  for  Mr.  Jolly,  and  the  Court  sequestrated 
the  heritable  and  moveable  estate  and  efifects  of/*  Mrs.  Mary  Black  McNeill,"  and 
appointed  a  judicial  factor,  with  instructions  to  pav  her,"  in  name  of  aliment, 
half  of  the  free  annual  rent ;  and  out  of  the  remainmg  moiety,  the  expenses  of 
the  litigations  she  was  engaged  in.  No  application  h{ui  been  made  in  the  prin- 
cipal action  to  have  Mr.  Jolly  or  the  children  heard  for  their  interests ;  nor 
had  they  in  that  action  been  sisted  as  parties. 
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Mary  Black  M'Neill  appealed^ 

On  the  case  for  the  appellant  being  opened  by  Dr.  Jenner,  afterwards  the 
King's  advocate, — 

ITie  Lord  Chancellor  stcUedy — Considering  the  situation  of  Mr.  Jolly  and  his 
children,  in  relation  to  this  cause,  their  Lordships  wish  to  be  informed  whether 
you  can  cite  any  case  in  the  Courts  of  Scotlctnd,  for  the  purpose  of  establishing 
the  proposition,  that  Mr.  Jolly  and  the  children  are  not  entitled  to  be  summoned 
in  proceedings  of  this  description. 

Keay,  My  Lords,  I  can  state  upon  the  authority  of  one  of  the  Judges  of  the 
Consistorial  Court  in  Scotland,  that  there  is  no  instance  of  a  declarator  of 
marriage,  in  which  it  was  thought  necessary  to  cite  any  other  than  the  principal 
defendant. 

Lord  ChaTicellor.  Is  that  opinion,  to  which  you  refer,  to  be  found  in  the 
printed  case  ? 

Keay.    No,  my  Lord,  I  speak  of  the  opinion  of  a  gentleman  now  below  the  Bar. 

Lord  ChaTicdlor.  Is  that  gentleman  aware  of  any  decision  going  the  length, 
that  a  party  standing  in  this  situation  need  not  be  summoned  ? 

Keay.    He  knows  of  no  instance  of  parties,  so  situate,  being  summoned. 

Earl  of  Laud&rdale.  The  speeches  of  the  Judges  in  the  Con-  [119]  -sistorial 
Court  are  given  in  these  printed  cases ;  do  you  allude  to  any  passages  in  them  as 
justifying  that  which  you  have  stated  ? 

Keay.    No,  my  Lord. 

Lorrd  Chancellor.    No  such  point  was  decided  in  the  progress  of  the  cause. 

Keay.  This  objection  was  not  taken,  either  in  the  (5)nsistorial  Court  or 
the  Court  of  Session ;  but  it  appears  that  on  different  occasions  on  which  the 
evidence  was  taken,  Mr.  Jolly  attended  personally. 

Lord  Chancellor.  Yes,  but  that  is  avoiding  the  question.  What  does  Mr. 
Miller  say  upon  the  subject  ? 

Miller.  My  Lords,  The  rule  which  Mr.  Keay  has  just  stated  to  your  Lord- 
ships is  the  general  rule,  on  the  supposition  that,  in  a  declarator  of  marriage,  it 
is  to  be  held  prima  fade  that  there  is  only  one  marriage ;  that  it  is  in  order  to 
compel  the  party  against  whom  the  declarator  is  sought,  to  adhere  to  him  or  her, 
and  to  sustain  the  relation  of  husband  and  wife ;  but  in  any  case  in  which  the 
pursuer  of  such  an  action  is  cognizant  of  a  second  marriage,  (as  appears  distinctly 
in  the  evidence  of  this  case),  I  believe  it  wiU  be  impossible  for  my  learned 
friends,  or  for  the  Judge  of  the  Consistorial  Court  to  whom  he  has  now  appealed, 
to  refer  to  any  case  in  the  law  of  Scotland,  where  the  party  having  that  interest 
has  not  always  been  cited ;  and  there  are  a  number  of  cases,  several  of  which 
would  have  been  brought  under  your  Lordships'  notice  had  this  argument  pro- 
ceeded, the  very  title  of  which  brings  this  point  under  consideration,  shewing 
that  where  more  than  one  is  interests,  it  is  necessary  that  the  declarator  should 
embrace  the  case  of  both.  I  would  refer  to  the  case  of  Pennycook  v.  Grinton. 
In  that  case  there  were  two  marriages,  and  in  each  the  pursuer  concluded,  not 
against  one  individual,  but  against  both.  I  am  not  aware  of  any  instance  in 
which,  where  the  pursuer  was  aware  of  a  second  marriage,  he  did  not  conclude 
against  the  husband  and  children  of  that  marriage. 

Dr.  Lashington.  I  would  ask  the  learned  gentleman  on  the  other  side  to 
state  this, — ^Does  he  ever  remember  an  instance  of  a  declarator  of  marriage,  in 
which  the  party  had  cited  any  person  except  the  individual  who  was  allied  to 
be  the  wife  or  the  husband  ?  and  if  the  practice  has  uniformly  been  one  way, 
t&e  onus  of  shewing  it  ought  to  be  otherwise,  must  necessarily  lie  on  those  who 
are  contending  for  an  alteration  of  the  practice. 

Miller.    My  Lords,  I  think  I  can  answer  the  question  which  has  been  put, 

1  Lords  Chancellor  Lyndhurst,  Eldon,  Lauderdale,  Stowell,  and  Eosslyn,  attended 
the  discussion  of  this  appeal. 
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80  far  as  the  citing  the  two  parties  goes.  I  do  not  recollect  any  instance  where, 
the  second  husband  or  the  second  [120]  wife  being  alive,  the  husband  or  wife  of 
the  firat  marriage  brought  the  declarator ;  but  there  are  cases  unquestionably, 
where,  after  the  death  of  the  second  husbajid  or  wife,  the  husband  or  wife  of  the 
first  marriage  has  brought  a  declarator,  concluding,  against  the  children  of  the 
second  marriage,  to  have  it  found,  that  the  pursuer  of  that  declarator  was 
entitled  to  all  the  rights  and  benefits  arising  from  the  status  of  the  lawful  wife 
as  against  the  children  of  the  person  deceased,  whose  representatives  they  called 
into  the  field  as  the  issue  of  the  second  marriage. 

£arl  of  Eldon,  My  Lords,  it  is  impossible  for  me  to  think  that  this  is  not 
a  most  important  case  in  many  respects.  In  the  first  place,  one  feels  a  great 
deal  of  pain  that  such  a  case  should  be  decided  between  two  individuals,  and 
with  an  attention  merely  to  their  interests,  where  there  are  other  persons  most 
deeply  interested  in  the  decision  who  have  no  opportunity  of  being  heard.  In 
another  point  of  view,  it  is  extremely  important  to  consider  whether  this  prin- 
ciple should  be  acted  upon.  If  it  has  been  the  constant  course  of  the  Con- 
sistorial  Court  in  Scotland  to  proceed  without  attention  to  the  interests  of  those 
other  persons,  your  Lordships  wiU  feel  a  great  deal  of  hesitation  before  you  will 
introduce  a  new  practice,  that  will  go  the  length  of  destroying  all  which  has 
been  done  in  judgments  in  former  cases  in  those  Courts.  There  is  a  difficulty, 
therefore,  in  considering  this  case  on  both  sides  of  it ;  and  under  that  impres- 
sion I  do  confess  it  appears  to  me,  that  it  would  be  extremely  advisable  that 
the  Counsel  should  first  be  heard  upon  this  point,  as  to  the  practice  in  the 
Consistorial  Court  in  Scotland,  and  I  can  see  no  objection  to  the  cause  standing 
over  for  a  few  days,  with  a  view  to  their  laying  Cases  on  the  table  on  that  point; 
first.  For  the  purpose  of  preventing  our  interfering  with  the  interests  of  persons 
who  are  not  before  us,  but  who  may  have  very  deep  interests ;  and,  secondly. 
For  the  purpose  of  guarding  us  against  the  mischief  we  may  do  by  destroying 
the  effect  of  what  has  been  done  m  other  cases,  in  which  this  intervention  has 
not  been  called  for,  but  where  the  interests  of  others  have  been  affected.  Under 
these  circumstances  we  ought  not  to  interfere  with  the  principle  of  former 
decisions,  unless  we  are  quite  sure  we  are  not  doing  mischief  by  so  doing.  It 
strikes  me  that  it  is  very  material  the  parties  should  be  heard  upon  this  point, 
before  they  go  into  the  merits  of  the  casa 

Lord  Chancellor,  Within  what  time  do  the  Counsel  think  they  can  be  pre- 
pared to  lay  Cases  as  to  this  point  on  the  table  of  [121]  the  House,  and  to  argue 
the  point  ?    It  is  desirable  it  should  be  done  as  expeditiously  as  possible. 

Dr.  iMshingUm.  My  Lords,  we  should  be  under  the  necessity,  in  relation  to 
a  question  of  this  importance,  of  sending  to  Edinburgh  for  the  purpose  of  having 
search  made  there,  where,  in  all  probability,  there  will  be  access  to  former  cases 
much  more  than  can  possibly  be  obtained  in  London ;  but  we  would  be  ready  to 
do  it  in  any  period  which  your  Lordships  may  think  reasonable. 

Dr.  Jenner.  In  a  question  of  this  importance,  as  my  learned  friend  has 
stated  it  to  be,  we  feel  the  same  necessity  for  a  reference  to  Edinburgh.  But 
there  is  one  mode  in  which  the  necessity  of  this  could  be  obviated,  which  is  by 
giving  Mr.  Jolly  leave  to  present  a  petition  to  intervene  in  the  present  course  of 
proceedings,  which  was  done  in  the  case  of  Dalrymple.  There  the  second  wife 
was  not  a  party  to  the  proceeding  in  the  Consistorial  Court  of  London ;  but  she 
did  intervene  in  the  Court  of  Arches,  and  took  the  case  by  appeal  to  the  High 
Court  of  Delegates,  to  prevent  the  effect  of  her  rights  being  affected  by  the 
sentence ;  so  that  the  case  would  be  analogous.  A  petition  might  be  presented  by 
Mr.  Jolly,  for  leave  to  intervene  for  his  interests  in  the  present  course  of  proceeding. 

Earl  of  EWm.  Could  that  lady  have  been  idlowed  to  be  heard  before  the 
Delegates  if  she  had  not  intervened  in  an  earlier  stage  of  the  cause  ? 

Dr.  Jenn&r.  Yes,  my  Lords,  she  might  have  intervened  in  the  Court  of 
Delegatea 
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Dr.  Lushinffton,  She  might  have  intervened  at  any  period.  I  have  not  the 
slightest  objection  to  the  intervention  of  Mr.  Jolly  and  the  children,  and  their 
argidng  the  case,  if  they  think  fit. 

Harl  ofUldon.    They  could  not  be  ready  this  Session. 

Lord  Chancellor.  There  are  objections  to  that  course  of  proceeding,  and  the 
House  are  of  opinion  it  is  probable  no  time  would  be  saved  by  such  a  course. 
Their  Lordships  are  of  opinion,  that  the  Counsel  may  most  probably  be  prepared 
by  Monday  week,  and  that  Cases  should  in  the  mean  time  be  laid  on  the  table 
with  respect  to  this  point.  It  is  a  point  of  great  importance,  as  far  as  relates 
to  this  cause,  and  of  great  importance  as  a  general  question.  The  Counsel  will 
understand  that  this  cause  stands  over  till  the  Cases  are  laid  before  the  House. 
It  will  be  convenient  we  should  have  the  cases  on  the  table  of  the  House  as 
early  as  possible. 

Cases  having  been  accordingly  given  in, — 

TTie  Kin^s  Advocate,  {Dr.  Jenner),  for  the  appellant^  main-  [122]  -tained, — 
The  second  husband  and  children  ought  to  have  been  called.  No  doubt  it  may 
very  often  happen,  that,  in  cases  of  the  present  nature,  the  pursuer  may  not  be 
precisely  aware  of  the  existence  of  the  second  marriage,  and  consequently  will 
be  silent  as  to  it  in  his  summons  of  declarator;  but  here  M'Gr^or  was  connusant 
of  the  second  marriage,  and  had  dealt  with  the  parties  as  man  and  wife.  Even, 
therefore,  in  the  numerous  cases  quoted,  if  no  notice  is  taken  of  any  other  party 
than  the  husband  or  wife  defendant,  that  would  afiford  no  precedent  against  us. 

£arl  of  Eldon.  There  is  one  point.  Dr.  Jenner,  to  which  I  wish  to  call  your 
attention,  and  that  is,  whether  the  cases  to  which  you  are  alluding,  are  cases 
where  the  circumstance  occurs  that  occurs  in  the  present  case,  that  neither  in 
the  summons  of  Mr.  M'Gregor,  nor  in  his  condescendence,  does  he  take  notice 
at  all  of  any  subsequent  marriage  ? 

Kin^s  Advocate.  The  cases  are  various.  In  some  only  the  husband  or  wife 
is  cited ;  but  where  there  has  been  notoriously  a  second  marriage,  that,  at  all 
events,  enters  the  detail  of  the  narrative.  All  parties  having  interest  must  be 
called  to  the  suit, — "jBes  irUer  alios,''  &c.  But  neither  Mr.  Jolly  nor  the  children 
have  been  made  parties  to  the  present  action ;  not  a  word  is  said  of  them  in  the 
summons,  although  they  are  as  directly  interested  as  if  the  action  had  been 
against  them.  Mr.  Jolly  enjoys  at  this  moment  the  status  of  husband,  and  the 
children  the  status  of  lawful  children ;  and  are  they  to  be  deprived  of  these 
valuable  rights  by  the  suit  against  the  appellant,  to  which  they  were  not  made 
parties  ? 

Earl  of  Eldon.  The  papers  before  us  say,  supposing  there  were  originally  a 
necessity  for  bringing  all  psirties  before  the  Court,  as  the  husband  knew  this 
suit  was  going  on,  he  is  bound  by  his  silence  if  there  is  a  judgment  given  in 
favour  of  M'Gr^or ;  but  I  want  to  know  how  that  argument  is  to  be  applied 
against  the  children. 

Dr.  Lushmgton.  There  might  be  very  great  difficulty  in  applying  it,  if  your 
Lordship's  first  position  were  correct,  that  it  is  necessary  to  cite  all  the  parties 
in  a  matrimonial  suit;  but  at  the  time  the  suit  commenced,  there  were  no 
issue  bom. 

Earl  of  Eldon.    There  may  have  been  an  infant  ventre  sa  mhre. 

Brougham.  That  makes  the  case  stronger  for  the  appellant ;  for  if  a  born 
infant  is  not  to  be  bound,  how  can  a  child  unborn  ? 

KxTig's  Advocate.  There  was  a  vested  interest,  and  a  possible  interest,  both  of 
which  must  be  protected.  It  is  not  a  rule,  that  it  is  not  necessary,  in  matri- 
monial suits,  to  call  all  parties  interested ;  especially  if  a  party  comes  forward 
with  undisguised  mala  fides.  [123]  After  bavins  concealed  his  pretended  status, 
and  acquiesced  in  the  rights  of  another,  he  could  not  take  the  luivantage  of  the 
rule  even  if  it  existed.  The  efifect  of  the  judgment  of  the  Court  of  Session  is  to 
make  the  second  marriage  void,  while  the  parties  most  deeply  interest<^  in  this 
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finding  have  had  no  opportunity  of  contesting  the  sentence.  The  parties  would 
not  have  been  so  concluded  in  questions  involving  mere  pecuniary  rights  ;  and 
there  is  every  reason  of  expediency  and  justice  why  they  should  not,  in  questions 
involving  the  status  of  marriage,  where  not  only  patrimonial  interests  are  at 
stake,  but  the  most  valuable  of  all  rights,  viz.  the  subsistence  of  a  relation  in 
which  the  whole  happiness  of  the  parties  may  depend.  This  would  hold  true, 
where  there  was  a  mere  pretension  to  the  character  of  husband,  on  the  ground 
of  a  second  marriage ;  much  more  where  the  second  husband  holds,  and  has  held, 
possession  of  that  acknowledged  status,  and  where  the  first  husband  has  recog- 
nized that  status.  That  distinction  discloses  a  manifest  error  in  the  summons, 
which  is  here  confined  to  the  first  marriage;  but  where  once  the  second 
marriage  is  a  matter  of  notoriety,  then  the  summons,  in  conformity  to  received 
practice,  ought  to  be  full  and  circumstantial,  and  contain  a  narrative  of  the 
whole  facts.  But  it  is  said,  that  although  these  parties  were  not  called,  they 
might  have  intervened,  and  they  were,  in  fact,  connusant  of  the  proceedings. 
The  very  power,  however,  to  intervene,  proves  the  rule,  that  every  person  having 
interest  ought  to  be  made  a  party ;  for  the  reason  why  a  party  may  intervene,  is 
because  he  ought  to  have,  but  has  not,  been  called  a  party.  Besides,  it  might  be 
most  dangerous  to  intervene  after  the  suit  has  advanced.  The  whole  evil  (as 
took  place  in  the  present  instance  in  the  appellant's  rash  and  unskilful  admission 
of  the  res  gestcc  at  Joseph  Kobertson's  house)  might  have  been  done;  and  to 
intervene  then,  would  have  been  to  have  taken  the  case  as  it  stood,  according  to 
the  respondent's  view  of  intervening.  But  a  party  ought  not  to  be  deprived  of 
the  advantage  he  might  have  enjoyed  in  the  preparation  and  management  of  the 
suit :  it  was  the  pursuer's  business  to  bring  the  proper  parties  into  the  field,  and 
not  having  done  so,  he  has  himself  to  blame.  To  this  it  is  no  answer  to  say, 
that  Mr.  Jolly  knew  of  the  proceedings,  or  could  have  sisted  himself.  The  law 
has  pointed  out  the  means  of  calling  the  necessary  parties,  and  such  an  equivalent 
as  a  vague  allegation  of  private  knowledge,  cannot  be  listened  to.  If  the  parties 
intervene  now,  matters  must  be  b^un  ab  initio  ;  that  is  the  only  cure  to  the 
evil  Mr.  Jolly's  defence  might  have  been,  and  indeed  was,  in  very  important 
respects,  diflferent  [124]  from  what  has  been  stated  for  the  appellant.  The 
interests  of  man  and  vdfe,  when  a  first  husband  comes  forward,  are  not  identical. 
Neither  can  the  wife  admit  away  the  status  of  her  husband ;  nor  the  parents, 
the  status  of  their  children ;  and  yet  according  to  the  respondent's  doctrine,  both 
are  here  admitted  away.  It  is  said,  that  Mr.  Jolly  is  entitled  to  no  favour : 
But  what  favour  does  Mr.  M'Gregor  deserve ;  he  who  sees  his  wife  cohabit  with 
another  man,  and  lies  bye  from  mercenary  motives  ?  This  is  a  case  mi  generis; 
and  if  so,  the  general  rule,  whatever  it  be,  must  give  way.  Mr.  Jolly  and  the 
children  are  the  partes  principales.  What  consortium  vitce  has  the  respondent 
lost  ?  But,  at  all  events,  whatever  may  be  said  as  to  Mr.  Jolly's  privilege,  the 
children  may  be  intervened,  and  insist  on  matters  being  restored  cib  initio. 
They,  in  the  eye  of  law,  had  neither  mind  nor  discretion.  Nay,  there  is  this 
singularity  in  the  present  case,  that  the  suit  implies  that  the  children  are 
bastardized.  If  so,  how  qan  they  have  tutors  ?  This  House,  however,  can  call 
them,  or  tutors  ad  litem  can  be  appointed.  The  respondent  contends,  that  the 
judgment  is  universally  binding  and  conclusive.  That  makes  it  more  necessary 
to  call  the  children,  and  that  the  House  should  act  in  this  matter  as  their 
guardian. 

Earl  of  Eldon,  I  have  just  now  looked  into  the  petition  for  sequestration.  I 
see  that  there  the  parties  enter  into  the  merits  of  the  case,  and  Mr.  Jolly's 
pecuniary  interests  are  allowed  to  be  affected ;  the  management  and  enjoyment 
of  his  wife's  property  being  taken  out  of  his  hands,  on  a  proof  to  which  he  had 
been  no  party.  This  may  be  agreeable  to  the  law  of  Scotland,  but  certainly  the 
like  proceeding  I  never  heard  of  before. 

Kin^s  Advocate,  The  proceedings  have  been  most  extraordinary  from  the 
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very  commencement ;  and  we  submit  that  your  Lordships  have  but  one  course 
to  pursue, — to  reverse  these  judgments,  and  leave  to  the  party,  if  he  chuses,  to 
reinstitute  his  suit  in  legal  and  proper  form. 

Dr.  LmhiTigton  (for  the  Bespondent).  It  is  contended  by  the  appellant,  that 
all  the  proceedings  hitherto  ts^en  are  null  and  void,  by  reason  of  the  want  of 
certain  parties,  said  to  be  necessary,  viz.  the  psalies  who  contracted  the  second 
marriage,  and  the  children  bom  after  taking  out  the  summons.  But  is  it 
maintained  that  all  persons  interested  have  necessarily  a  right  to  be  made  a 
party  ?  or  is  the  rule  confined  to  narrower  limits, — that  only  the  husband  and 
children  must  be  called  ?  or  is  this  case,  on  account  of  its  peculiar  circumstances, 
to  be  allowed  to  be  an  exception  to  the  nile  ?  We  are,  however,  prepared  to 
[126]  take  it  in  any  way.  The  doctrine,  that  all  persons  interested  in  a  suit 
must  be  made  parties  to  it,  does  not  apply  to  a  declarator  of  marriage.  There 
is  no  necessity  for  citing  the  husband  and  children;  nor  is  there  any  thing 
peculiar  in  the  case  to  call  for  a  different  practice.  An  action  of  the  present 
nature  does  not  admit  of  the  citation  of  any  other  person  than  the  defender 
sought  to  be  declared  the  husband  and  wife.  This  is  the  practice  of  all  Courts 
exercising  jurisdiction  in  marriage  cases.  It  is  borrowed  from  the  civil  law ; 
and  the  principle  is,  that  it  is  only  the  party  principally  interested  who  need  be 
called.  The  only  exception  lies  in  the  case  of  collusion.  If  that  does  not  taint 
the  proceeding,  all  parties  interested  in  the  second  marriage,  though  not  called, 
are  bound  by  the  result  of  the  declarator.  The  brocard,  " Res  inter  olios''  &c. 
applies  to  mere  pecuniary  suits,  but  not  to  matrimonial  cases.  In  these  it  is 
sufficient  if  the  hgitimus  contradictor  is  a  party ;  all  who  claim  through  him  are 
bound  by  the  sentence  in  the  cause.  I  say  bound  by  that  sentence ;  but  I  need 
not  go  that  length.  It  is  enough  to  say,  it  is  not  necessary  to  cslL  cmy  other 
person.  The  effect  afterwards  is  not  before  us.  Accordingly  this  you  find,  (for 
the  Scotch  law  is  founded  on  the  civil  law),  from  the  cases  cited,  to  be  the 
practice  of  the  Scotch  Courts.  The  appellant  has  endeavoured  to  prove  the 
reverse,  but  has  totally  failed.  But  by  what  better  test  can  a  doctrine  be  tried 
than  that  of  practice  ?  In  no  instance,  where  there  was  a  second  husband  and 
children,  have  the  Court  compelled  their  presence ;  and  never  have  proceedings 
been  held  to  be  void  because  no  citation  had  been  given  them.  Why  the  nue 
and  practice  has  been  so,  I  cannot  be  asked.  It  is  the  custom ;  and  custom 
makes  the  law.  If  you  violate  that  practice,  you  assiune  the  functions  of  the 
whole  L^islature.  Nor  could  the  practice  be  violated  without  violating  the 
principle  on  which  it  rests.  This  rule  is  founded  on  the  soundest  of  all 
principles — on  the  necessity  of  the  case  with  respect  to  marriage  suits.  Nothing 
would  be  productive  of  more  danger  than  to  entertain  the  idea  that  other  parties 
than  the  partes  principales  must  be  called  before  judgment  could  be  pronounced. 
Marriage  does  not  admit  of  fluctuation  or  change ;  and  yet  what  would  be  the 
consequence  if  other  parties  were  not  concluded  ?  Suppose  there  is  a  declarator 
of  maniage  raised,  the  conclusion  of  which  is,  that  the  wife  is  bound  to  return 
and  cohabit  with  the  pursuer:  If  the  sentence  is  pronounced  to  that  effect, 
what  would  you  say  to  the  intervention  of  the  second  husband,  demanding  her 
to  return  to  him  ?  It  may  be  that  the  second  husband  has  been  [126]  ignorant 
of  these  proceedings ;  but  could  he  dispute  the  sentence,  and  take  his  wife  back, 
and  bastardize  the  children  which  may  have  been  bom  ? 

Barl  of  Eldon,  What  is  the  last  stage  in  which  a  second  husband  can 
intervene  ? 

Dr.  IdLshington.    Up  to  the  last  moment. 

£arl  of  Eldon.  Is  it  the  fixed  mle  of  your  Court,  contradistinguished  from 
other  Courts,  that  the  Court  itself  will  not  call  parties  who  may  be  interested 
in  the  result  ? 

Dr.  Liishington.    I  apprehend  that  in  matrimonial  causes  the  Court  would  not 

Brougham.    In  the  Dalrymple  case  no  party  represented  Laura  Manners  in 
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the  Consistory  Court,  but  before  the  case  was  finally  decided  she  was  made 
a  party. 

Earl  of  Eldon.  In  that  case  it  was  stated,  that  although  Miss  Manners  was 
not  a  party  to  the  suit,  yet  that  she  might,  if  she  pleased,  have  intervened.  She 
was  in  substance  a  party;  for  her  marriage  was  pleaded  and  proved  in  the 
course  of  the  suit ;  and  was  therefore  «is  much  under  the  eye  and  protection  of 
the  Court  as  if  she  had  been  formally  a  party  to  the  question  of  validity  of  Miss 
Gordon's  marriage ;  which  in  effect  would  decide  upon  the  validity  of  her  own. 
I  understood  that  the  Court  thought  that  Miss  Mcmners  would  take  better  care 
of  her  own  interests  than  the  Court  would. 

Dr.  LasMngton.  That  is  an  apt  example  of  what  I  have  been  stating. 
The  suit  for  restitution  of  conjugal  rights  may  be  compared  to  a  Scotch 
declarator  of  marriage.  Yet  did  the  Judge  say, "  Stop,  I  will  not  proceed  farther 
"  until  I  see  Miss  Manners  come  forward  and  protect  her  interests  ? "  The 
Court  ordained  Dalrymple  to  take  home  Miss  Gordon  as  his  wife.  Then  there 
was  an  appeal,  and  Miss  Manners  did  what  she  might  have  done  at  any  time. 

Lord  ChaTicellor.    In  any  stage,  and  in  any  Court  of  appeal  ? 

Dr.  Lashington.  The  rule  with  us  is,  that  a  party  having  interest  may 
appear  when  he  chuses ;  but  he  must  take  the  case  as  he  finds  it.  Besides,  if 
justice  or  expediency  reqidred  a  different  rule,  would  it  not  have  been  adopted 
in  the  Dalrymple  case — a  case  of  such  importance  to  Scotland  and  England  ? 
But  the  learned  Judge  knew,  that  to  do  so  would  have  been  to  spread  doubt 
and  dismay  among  other  litigants.  Look  a  little  farther.  Suppose  a  husband 
prosecutes  a  declanttor  of  marriage,  he  being  ignorant  of  the  second  marriage ; 
there  are  children  of  this  second  marriage ;  these  children  may  be  in  a  foreign 
country,  [127]  beyond  the  possibility  of  the  means  of  citing  them.  What  is  to  be 
done  then  ?  Is  the  status  to  remain  in  doubt  ?  A  status  made  ad  consortium  vitce  to 
be  suspended  ad  infimtum  f  Who  can  tell  at  what  time  you  can  call  all  persons 
who  have  a  real  interest  ?  Where  are  you  to  put  the  limits  ?  The  ground- work 
of  all  this  is,  that  it  is  only  the  partes  principales  who  are  to  be  called ;  and 
this  shews  how  Mr.  Jolly  is  bound.  He  claims  by  cmd  through  his  marriage 
with  her.  Unless  she  was  a  party  to  the  marriage  with  him,  neither  he  nor  his 
children  could  claim  through  her.  But  if  she  was  legally  married  to  him,  she 
had  the  greatest  interest  in  the  world  to  prevent  the  declarator  of  marriage  with 
M'Gr^or.  Nor  is  there  any  thing  peculiar  in  the  circumstances  of  the  case  that 
requires  a  different  rule;  any  thing  of  that  grave  and  important  nature 
demanded  by  justice  and  equity,  to  refuse  which  would  be  a  breach  of  both. 

Mirl  of  Eldon.  Will  Mr.  Keay  inform  us,  Whether,  according  to  the  law 
of  Scotland,  the  second  husband  could  intervene  while  the  suit  was  in  hearing 
before  the  Court  of  Session  ? 

Keay.    I  apprehend  it  would  have  been  competent  for  him  to  have  done  so. 

Earl  of  Eldon.  If  he  cotdd  have  sisted  himself  as  a  party  in  the  Court  of 
Session,  are  we  not  sitting  here  as  the  Court  of  Session  ?  and,  therefore,  if  he 
might  have  sisted  himself  in  the  Court  of  Session,  he  may,  if  he  pleases,  sist 
himself  here.  But  if  he  intervenes.  Dr.  Lushington  will  maintain,  that  Mr. 
Jolly  is  bound  by  all  that  has  been  done, — ^by  all  the  proofs  which  have  been 
taken  below.  But  then  Mr.  Jolly  must  be  heard  on  the  point,  whether  he  is  so 
bound,  before  the  House  can  give  any  judgment. 

Dr.  Lushington.  I  could  not  object  to  that.  I  should  only  contend  on 
obvious  general  principles,  that  you  cannot  permit  a  party  to  hang  back  till  you 
come  to  the  last  stage  of  a  cause,  and  then  allow  him  to  annul  all  that  has  been 
done  before.  It  would  be  contrary  to  all  the  principles  of  justice,  besides  incur- 
ring the  infinite  danger  which  would  arise  from  such  a  mode  of  procedure.  It 
is  impossible  to  deny  that  it  was  owing  to  Mr.  Jolly's  own  folly  that  he  did  not 
intervene.  He  attended  the  examination  of  the  witnesses,  and  was  a  party  to 
the  sequestration ;  so  he  has  no  peculiar  claim  upon  your  Lordships*  favour.    The 
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defence  of  "  all  parties  not  called  "  is  a  dilatory  defence,  and  if  not  offered  in  due 
time,  is  understood  to  be  waived.  But  he  lay  bye  for  nine  years,  all  that  time 
fully  aware  of  the  progress  of  the  law  proceedings,  and  in  substance,  if  not  in 
form,  the  [128]  dominus  litis.  Then  as  to  the  children :  They,  to  be  sure,  cannot 
be  held  to  have  been  aware  of  these  proceedings ;  but  still  they  are  bound  by  the 
same  rule  as  to  the  conmiencement  of  the  suit  They  could  not  have  been  made 
parties,  for  there  were  then  none  bom.  But  if,  according  as  they  were  bom,  it 
were  necessary  to  cite  them  to  save  the  proceedings  from  nullity,  you  never 
would  get  to  an  end ;  for  when  could  you  say  there  would  be  no  more  bom  ? 
To  listen  to  the  appellant's  doctrine  would  be  to  let  in  claims  which  have  long 
since  been  understood  to  be  concluded;  to  create  confusion  and  dismay;  to 
disturb  a  long  established  practice ;  and  occasion  consequences  which  my  fore- 
sight and  knowledge  do  not  enable  me  to  predict  nor  describe.  Dr.  Jenner 
complained  that  the  second  marriage  was  not  mentioned  in  the  summons.  We 
answer,  that  stating  the  second  marriage  is  utterly  superfluous ;  for  by  all  laws 
of  God  and  man,  a  valid  marriage  cannot  be  nullified  but  by  a  competent  Court, 
where  there  is  such,  or  by  Parliament.  Least  of  all  is  the  pursuer  the  party  who 
is  to  be  expected  to  make  that  statement,  for  he  avers  his  own  marriage,  and 
denies  the  pactum  secundum.  If  it  is  ever  done,  that  arises  from  the  party's  own 
choice,  as  being  beneficial  perhaps  to  his  plea. 

Earl  of  Eldon,  I  take  it  that  M'Grego'r  means  to  say  that  these  children  are 
priw/ifaAne  his. 

Kin^s  Advocate.    Yes,  my  Lord. 

£arl  of  Eldon.  But  only  priTtutfade.  Now,  with  respect  to  them,  suppose 
the  House  should  think  that  the  children  ought  to  have  an  opportimity  of  inter- 
vening— ^there  is  a  difficulty  here  that  this  House  cannot  appoint  curators  to 
appear  for  the  children — and  therefore  it  would  be  necessary  to  travel  through 
the  Court  of  Session  again  before  the  case  could  come  here  for  decision ;  and  I 
agree  with  Dr.  Lushington,  that  these  suits  ought  not  to  be  delayed. 

Kin^s  Advocate.  No  doubt,  my  Lord,  no  farther  than  is  absolutely  necessary 
for  the  interests  of  justice. 

Lord  Chancellor.  Is  it  meant  to  be  admitted,  that  there  might  have  been  an 
intervention  in  the  Court  below  on  the  part  of  the  children  ? 

Dr.  Lushin^on.  I  should  say  that  that  question  is  attended  with  a  good  deal 
of  difficulty.  In  the  present  case  I  am  inclined  to  think  that  the  children  could 
have  been  admitted ;  but  their  character  would  have  been  particular,  for  they 
assume  Intimacy,  and  they  claim  to  have  a  lawful  father ;  but  means  might 
[129]  have  been  found  out  to  intervene  them  in  the  Court  below  in  one  shape 
or  another. 

Earl  of  Eldon. — My  Lords,  I  would  humbly  advise  your  Lordships  to  let  this 
case  stand  over  for  a  week  for  consideration.  It  is  certainly  an  extremely  impor- 
tant thing  that  this  House  should  not  disturb  the  usual  course  of  practice  in  the 
Courts  below.  There  ought  to  be  very  particular  reasons  and  circumstances  that 
should  induce  the  House  to  do  so ;  and  I  think  that  this  is  a  case  in  which  we 
ought  to  make  a  sort  of  covenant  with  ourselves,  that  the  impression  which  the 
nature  of  the  case  must  make  upon  every  man's  mind  should  not  lead  him  too 
hastily  to  depart  from  these  rulea  Under  these  circumstances,  it  does  appecur  to 
me  to  be  a  very  salutary  proceeding  to  take  a  little  time  to  consider  this  casa 
To  which  I  would  add  this,  that,  according  to  my  notions  of  the  practice  of  this 
House,  it  will  be  very  difficult  for  this  House  to  say  that  there  shall  be  now  these 
interventions  on  the  part  of  the  husband  Jolly,  and  the  children.  Doubting 
whether  the  course  of  proceeding  here  would  not  be  that  which  I  should  wish  to 
avoid,  if  possible, — ^namely,  to  send  the  case  back  to  the  Court  of  Session  with  a 
direction  to  permit  them  to  intervene, — I  doubt  whether  we  can  originally  do 
t^at ;  and  I  move,  therefore,  that  this  case  should  stand  over  until  some  day 
next  week — to  this  day  se'enight. 
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This  was  accordingly  agreed  to ;  and,  when  the  case  was  next  moved, 

£arl  of  Eldon  observed : — ^My  Lords,  When  this  cause  was  heard  at  your 
Lordships'  Bar,  in  consequence  of  what  pajBsed  in  a  previous  Session  of  Parliament, 
your  Lordships  were  pleased  to  direct  that  Counsel  should  be  heard  on  the 
question.  Whether  the  cause  could  be  decided  without  bringing  other  parties 
before  the  House,  who  appeared  to  be  interested  in  opposing  the  case  of  the 
pursuer  in  this  action  ?  I  am  extremely  glad  that  your  Lordships  were  pleased 
to  permit  this  matter  to  stand  over,  with  a  view  that  the  question,  whether  there 
were  sufficient  parties  before  the  House,  might  be  fully  considered  before  you 
ventured  to  say  that  you  would  not  hear  the  cause  upon  its  merits :  first.  Because 
it  is  of  very  great  consequence  that  the  general  doctrine,  in  cases  of  this  sort, 
with  respect  to  who  should  be  parties  to  a  suit,  should  not  be  disturbed  by  what 
is  done  in  this  House ;  in  the  next  place.  Because,  if  it  was  necessary  that  those 
persons  who  have  been  mentioned,  viz.  Jolly,  one  of  the  husbands,  (if  I  may  so 
describe  him),  and  the  children  of  Mrs.  Jolly,  probably  by  that  Mr.  Jolly,  or  who 
perhaps  may  have  a  claim  now  to  say  that  [130]  they  are  the  children  of 
M'Gr^r,  should  be  before  the  House  as  parties,  it  is  important  that  they  should 
be  made  parties  to  the  suit,  before  you  enter  upon  the  question  of  the  merita 

My  Lords, — ^This  is  not  a  mere  action  of  declarator,  unless  the  prayer  with 
which  the  summons  concludes  is  the  ordinary  prayer  in  an  action  of  declarator 
of  marriage ;  and  I  mention  that,  because  it  does  appear  to  me  to  be  a  matter  of 
very  great  importance,  that  when  the  question  is  discussed  upon  its  merits,  some 
attention  should  be  given  to  the  prayer  of  this  summons.  It  is  not  merely  a 
prayer  that  it  might  be  declared  that  Mary  M*Neill,  sometimes  called  Mary 
Black  M'Neill,  and  Malcolm  M'Gr^or,  are  lawful  married  persons,  husband  and 
wife  of  each  other ;  but  it  likewise  prays,  that  the  Court  would  decern  and  ordain 
the  defender  to  adhere  to,  and  cohabit  with  the  pursuer,  and  treat  and  entertain 
him  in  all  respects  as  her  husband.  And  one  question  which  may  probably 
deserve  consideration,  (I  speak  this  entirely  without  prejudice),  is  this,  whether 
it  is  competent  for  a  man,  supposing  him  to  have  acted  with  respect  to  this 
second  marriage  in  the  manner  in  which  the  printed  cases  state  M'Gr^or  to 
have  acted,  to  come  into  Court,  not  merely  for  the  purpose  of  having  the  marriage 
declared  with  respect  to  the  civil  consequences  of  the  marriage,  but  to  call  upon 
that  individual  woman,  with  reference  to  whom  he  has  so  conducted  himself  to 
return  to  him,  and  cohabit  with  him  as  man  and  wife  ? 

What  would  be  the  case  here  if  it  were  a  suit  for  the  restitution  of  conjugal 
rights,  and  the  husband  had  so  acted  who  instituted  that  suit,  I  do  not  pretend 
to  say  that  I  know ;  but  it  is  a  point  I  should  wish  to  hear  something  of,  at  the 
Bar  of  this  House,  before  I  can  bring  my  mind  to  say,  that  if  the  case  is  made 
out  in  point  of  fact,  with  respect  to  the  conduct  of  this  man,  admitting  that  it 
were  a  suit  for  civil  purposes,  as  for  rents  and  profits  and  so  on,  that  the  suit 
might  be  entertained  to  the  extent  of  having  it  determined  judicially  that  he  was 
the  husband.  I  do  entertain  very  considerable  doubt  indeed,  whether  a  man 
who  makes  a  present  of  his  wife,  in  the  manner  in  which  this  gentleman  is  stated 
to  have  made  a  present  of  her  to  Mr.  Jolly,  has  any  right  to  come  into  any  Court 
for  the  express  purpose  of  calling  her  back  again  to  cohabit  with  him,  and  to  act 
towards  him  as  a  dutiful  wife  ought  to  act  to  an  affectionate  husband. 

My  Lords, — ^With  respect  to  the  question  of  parties,  your  Lordships  heard 
from  the  Bar,  and  have  heard  it  very  properly  as  well  as  very  learnedly  stated, 
what  is  the  general  rule  with  [131]  respect  to  making  parties  to  such  a  suit  as 
this.  If  you  are  disposed  to  say,  that  you  do  agree  with  the  doctrine  that  the 
husband  Jolly  and  the  children  should  be  made  parties,  I  am  sure  that  your 
Lordships  will  feel  that  it  is  not  in  your  power  originally  to  determine  a  point  of 
that  nature,  but  that  it  would  be  necessary  to  direct  the  cause  to  be  remitted,  in 
order  that  the  question  with  respect  to  the  rights  of  these  parties  might  be  fully 
considered,  and  properly  adjudicated. 
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Now,  on  looking  through  the  papers,  I  find  that  it  is  there  insisted,  and  has 
in  fact  been  pronounced  by  the  Court  below,  that  Jolly  is  not  a  necessary  party. 
That  might,  perhaps,  fall  under  your  Lordships'  consideration  as  a  matter  of 
appeal.  With  respect  to  the  children,  their  right  to  intervene,  or  rather  the 
necessity,  I  should  say,  of  having  them  as  parties  before  the  House,  does  not 
appear  to  have  been  considered  at  all  in  the  Court  below ;  but  that  would  not 
relieve  you  from  the  necessity  of  sending  the  cause  back  again,  if  a  point  on  their 
behalf  is  to  be  made,  with  reference  to  the  question,  whether  they  should  be 
made  parties  or  not.  And  really  there  is  a  most  curious  circumstance  in  this 
case  with  regard  to  that  point  For,  whatever  might  be  the  case  with  respect  to 
children  in  other  circumstances,  I  B,fpTehend.tha.t  prima  facie  jon  have  the  right 
of  those  children  now  before  the  Court,  because  those  children  hemg  prima  fa^ 
the  children  of  the  husband  of  this  person,  and  M'Gregor  is  the  husband,  they 
are  prima  facie  his  children ;  and  until  he  is  divested  of  the  prima  facie  character 
of  the  father  of  those  children,  he  would  be  in  truth  their  tutor,  or  the  person  to 
take  care  of  their  interests ;  and  a  singular  distribution  of  parties  it  would  be,  if 
he  had  that  on^is  of  that  duty  laid  upon  him  under  such  circumstances,  for  no 
one  could  suppose  for  a  moment  that  it  would  be  honestly  discharged. 

But  whatever  is  the  general  doctrine  with  respect  either  to  the  necessity  of 
having  the  parties  or  the  rights  of  persons  to  intervene,  it  has  on  the  one  hand 
been  very  properly  admitted  by  the  Counsel,  that  the  general  rule  is,  as  Dr. 
Lushington  and  another  gentleman  has  remarked  it  to  be,  that  it  is  not  necessary 
to  have  any  parties  but  the  parties  principally  interested ;  and  there  are  many 
considerations  of  policy  with  respect  to  marriage  suits  in  particular,  that  may 
make  it  expedient  not  to  depart  from  that  rule.  On  the  other  hand,  it  can 
hardly  be  denied,  that  this  rule  is  a  rule  familiar  in  many  other  cases  besides 
matrimonial  cases ;  and  in  a  Court  in  which  I  long  sat,  we  all  know  that  a  suit 
may  go  on  against  an  infant  tenant  in  tail,  and  if  that  infant  tenant  [132]  in  tail 
should  happen  to  die,  yet  the  proceedings  had  against  him  would  be  good  against 
the  remainder  man  when  he  came  into  existence,  because  he  was  the  principal 
party  interested  when  he  was  before  the  Court.  It  has  not,  on  the  other  hand, 
been  denied,  that  the  husband  may  intervene  if  he  pleases.  It  has  not  been 
denied,  that  in  a  special  case  the  Court  may  call  on  the  parties  to  bring  before 
it  other  parties  than  those  admitted  to  be  interested  in  the  suit ;  and  if  that 
doctrine  is  to  be  applied  only  to  special  cases,  it  is  quite  clear,  that  before  we  can 
say  a  word  as  to  whether  that  applies  to  this  case,  we  must  be  able,  after  hearing 
this  case  on  its  merits,  to  determine  whether  this  is  that  special  case  in  which 
we  shall  call  for  such  an  intervention  as  I  have  now  alluded  to. 

My  Lords, — Upon  that  ground,  as  well  as  upon  the  other  grounds,  it  appears 
to  me,  that  it  may  be  extremely  right  to  go  on  with  hearing  the  case  on  its 
merits ;  for  this  appeal  is  brought  before  your  Lordships  under  the  sanction  of 
very  eminent  Counsel,  as  an  appeal  fit  for  you  to  hear ;  and  I  am  sure  I  may 
say,  without  ofience  to  any  body,  that  if  the  intent  of  desiring  Counsel  to  sign 
appeals,  and  other  proceedings  in  Courts  of  Justice,  were  fully  attended  to,  I 
believe  it  would  work  as  beneficial  a  change  in  the  administration  of  the  law  as 
any  whatever  that  can  be  mentioned.  The  suit  being  a  proper  suit  to  be  heard 
upon  appeal,  it  is  quite  clear  that  Mr.  M'Gr^or,  if  your  Lordships  should  happen 
to  reverse  the  judgment,  can  have  no  reason  to  complain,  if  you  reverse  it  on  the 
merits.  It  is  a  case,  therefore,  in  which,  in  one  view,  and  supposing  the  cause 
to  come  to  one  end,  you  may  decide  this  matter,  which  it  is  agreed  on  all  hands 
at  the  Bar,  ought  to  be  decided  without  all  the  delay  which  must  take  place  if 
you  were  to  go  through  the  operation  of  remitting  it  to  the  Court  of  Session,  and 
then  discuss  in  the  shape  of  a  future  appeal  from  the  Court  of  Session,  which 
may  not  take  place  for  some  years,  and  the  final  decision  of  this  case  may  not  be 
obtained  till  a  great  lapse  of  time  shall  have  taken  place,  and  these  parties  be 
kept  in  the  state  of  misery  in  which  some  of  them  must  be  at  present 
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My  Lords, — ^There  is  another  circumstance  in  this  case,  which  strikes  me  is  a 
very  material  one ;  and  I  take  the  liberty  of  mentioning  it,  that  the  Counsel  may 
consider  whether  there  is  any  thing  in  it,  or  rather,  I  should  say,  the  papers 
before  us,  that  may  require  much  to  be  said  upon  it ;  and  it  is  this : — I  observe 
that  in  the  Commissary  Court  it  is  found,  that  there  are  not  proofs  of  circum- 
stances sufficient  to  eUde  (I  think  that  is  the  expression)  [133]  the  intention  of 
marriaga  They  apply  that  species  of  finding  to  a  marriage  which  is  said  to  be 
regular  and  in  facie  ecdesicB.  I  observe,  too,  there  are  a  great  many  cases  cited 
on  both  sides,  with  a  view  to  bringing  under  discussion  the  question,  whether  a 
marriage  cannot  be  attacked  upon  the  ground  of  want  of  consent,  being  made  out 
by  proof  of  force  or  fear.  There  is  a  great  deal  likewise  to  be  found  in  the 
papers  with  reference  to  the  question,  whether  evidence  of  circumstances  may 
not  be  adduced  to  shew,  that  notwithstanding  the  marriage  was  regular  in  facie 
ecdesice,  and  though  you  cannot  attack  it  on  the  general  ground  either  of  force  or 
fear,  (the  point  is  a  very  singular  one— is  a  very  important  one  in  its  decision 
one  way  or  the  other),  whether  it  is  not  consistent  with  the  law  of  Scotland,  that 
even  where  there  is  no  force  or  fear,  there  may  yet  be  circumstances  which  shall 
give  the  parties  a  right  to  deny  the  intention  of  being  married  persons,  though 
they  went  through  the  ceremony  regularly ;  and  I  mention  this,  because  I  do 
not  see  how  this  House  can  either  amm  or  disaffirm  the  judgment  of  the  Court 
below,  without  taking  notice  of  some  parts  of  the  contents  of  the  interlocutors 
which  have  been  pronounced  bearing  reference  to  that  most  important  point 

Under  these  circumstances,  therefore,  my  Lords,  it  does  appear  to  me  proper 
humbly  to  advise  your  Lordships  to  call  upon  the  Counsel  at  the  Bar,  if  they 
are  now  prepiured  so  to  do,  to  go  through  the  case  upon  its  merits,  or,  if  they  are 
not  now  prepared  so  to  do,  to  mention  some  day  on  which  it  will  be  convenient 
for  them  to  undertake  to  go  through  the  merits ;  and  I  propose  to  your  Lordships 
that  that  course  should  be  adopted. 

My  Lords, — I  would  just  mention,  that  this  is  not  an  action  of  declarator 
concluding  for  divorce ;  but  it  is  an  action  of  declarator  by  a  person,  stated  to 
have  conducted  himself  in  the  manner  I  mentioned,  concluding  for  what  we 
should  call  a  restitution  of  conjugal  rights ;  nor  is  it  an  action  of  declarator  of 
any  other  species,  where,  upon  the  proof  of  the  marriage,  civil  rights  of  property 
are  to  be  enforced. 

Lord  (Chancellor,  It  is  very  desirable  that  the  cause  should  go  on  now  if  the 
Counsel  are  prepared.    They  were  prepared  to  have  argued  the  case  last  session. 

King's  Advocate,  My  Lords, — In  consequence  of  what  has  fallen  from  one 
of  your  Lordships  this  morning,  it  has  become  a  case  of  very  great  importance, 
and  calling  for  some  consideration  before  we  proceed  to  discuss  the  merits  of  the 
case.  Quite  a  new  view  has  been  thrown  upon  the  case  by  the  observations  of 
the  noble  Lord. 

[134]  Zord  Cfhancellor,  Will  the  Counsel  at  the  Bar  name  a  day  when  they 
will  be  prepared  ? 

Kin^B  Advocate,    This  day  week,  if  convenient  to  your  Lordships. 

On  the  Merits, 

Afpdlant,  The  marriage  between  Mr.  Jolly  and  Mary  Black  M'Neill  is 
proved  beyond  doubt,  not  only  to  have  taken  place,  but  to  have  been  celebrated 
with  the  entire  consent  and  approbation  of  Dr.  M'Neill.  It  was  as  regular  as 
Scotch  practice  required ;  for  there  is  no  particular  form  of  celebrating  marrii^es. 
This  marriage  was  followed  by  open  and  avowed  cohabitation  as  man  and  wife, 
and  the  birth  of  children.  Bearing  this  in  memory,  look  to  the  grounds  of  this 
action.  The  marriage  at  Holytown  is  not  even  attempted  to  be  supported  by 
evidenca  The  situation  in  life  in  which  the  appellant  had  been  educated  does 
not  make  the  scene  there  remarkable,  or  afford  any  inference  of  consummation. 
What  proof  there  is,  goes  to  the  reverse.    If  there  had  been  a  ceremony,  some 
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trace  would  have  been  preserved  of  it  Then  comes  the  marriage  at  Joseph 
Kobertson's ;  but  here  also  the  evidence  fails.  There  is  no  proof  of  identity  by 
the  parties  present  Eobertson's  certificate  is  utterly  worthless  as  a  matter  of 
evidence ;  and  if  the  respondent  betakes  himself  to  the  appellant's  admission,  he 
must  take  it  as  she  gives  it,  with  all  the  qualification  of  deception,  force,  and  fear, 
and  the  power  which  M*Gr^or's  having  the  title-deeds  gave  him  over  her. 
Besides,  even  if  there  were  a  shew  of  consent  interposed,  it  was  not  a  consent  for 
the  consortium  vitce,  for  a  lonafide  marriage;  and,  looking  to  the  consequences 
of  a  real  marriage,  there  was  no  consimmiation.  If  M'Gr^or  had,  for  the  first 
time,  slept  at  Dr.  McNeill's  on  the  night  of  this  ceremony,  there  might  have  been 
some  colour  given  to  the  respondent's  plea ;  but  he  was  a  residenter  there  at  the 
time.  If  he  had  slept  with  Mrs.  Jolly,  the  usual  signs  and  tokens  would  have 
betrayed  it  All  along  he  had  known  that  Jolly  was  paying  his  addresses  to 
Mary  Black  M'NeiU,  and  was  the  favoured  suitor.  Next  he  sees  her  living  at 
bed  and  board,  and  tolerates  this  connexion,  or  rather  expressly  sanctions  it,  for 
a  year  and  a  half,  and  then  for  mercenary  motives  (which  he  admits)  endeavours 
to  oblige  her  to  come  to  his  embraces.  We  don't  argue  that  the  conduct  of 
parties  will  set  aside  a  marriage  if  legally  cuid  seriously  solemnized,  but  we 
detail  this  conduct  to  shew  that  neither  Mrs.  Jolly  nor  M*Gr^or  thought  they 
were  married,  [135]  which  goes  deeply  into  the  point  of  consent,  and  casts  the 
greatest  doubt  on  the  truth  of  the  respondent's  statements.  Campbell  v,  Cochrane, 
when  properly  understood,  supports  this  view. 

Earl  of  Eldon,  In  that  case  as  reported  in  Morrison's  Dictionary,  it  is  stated 
that  the  judgment  was  reversed.  I  have  endeavoured  to  find  the  case,  in  this 
House,  upon  the  hearing,  and  why  the  judgment  was  reversed ;  but  it  is  not  to 
be  found.  Upon  looking,  however,  into  the  Journals,  it  appears  that  the  reversal 
was  by  consent 

Dr.  Lashington,  Undoubtedly,  my  Lord,  it  was  by  consent ;  but  it  appears 
from  the  Dalrymple  cause,  that  it  was  by  consent  after  the  respondent  had  been 
heard  in  support  of  the  judgment 

Earl  of  Eldon,  It  was  a  suit  between  two  ladies,  after  the  death  of  the 
husband,  contending  for  the  character  cuid  status  of  widow,  with  respect  to  some 
pension  that  one  or  other  would  be  entitled  to,  if  one  or  the  other  was  declared 
the  widow.  The  one  brought  an  action  against  the  other  to  set  aside  the 
marriage ;  but  both  parties  were  brought  by  appeal  before  this  House  to  contest 
that  very  point     It  was  a  mere  question  as  to  the  right  of  property. 

Earl  of  Lavderdale,    In  whose  opinion  is  that  case  mentioned  ? 

Kin^s  Advocate.  The  case  is  referred  to  in  all  the  depositions  of  the  learned 
Advocates  in  the  case  of  Dalrymple. 

Earl  of  Eldon.  Does  it  appear,  from  any  account  which  you  have,  whether 
there  were  any  other  property,  in  respect  of  which  the  declarator  of  marriage 
was  instituted,  except  the  King's  allowance  to  the  officer's  widow  ?  because  if 
there  were  no  other  property  to  be  taken  up  by  the  widow,  you  can  very  easily 
account  for  the  consent ;  for  unless  it  was  ascertained  who  was  the  widow,  I 
apprehend  neither  of  them  would  have  got  that  allowance. 

Lord  Chancellor.  We  have  found  the  printed  cases  in  the  second  appeal 
They  are  in  the  library.^ 

[136]  Earl  of  Eldon.  According  to  these  cases  the  judgment  of  the 
Commissaries  is,  that  the  alleged  prior  i^arriage  was  not  proved,  and  they  dismiss 
the  pursuer's  declarator. 

[137]  Kin^s  Advocate.  By  the  law  of  Scotland  there  are  only  two  kinds  of 
marriage — ^r^ular  and  solemn,  and  irregular  and  clandestine.  The  first  must  be 
attended  with  all  the  requisites  demanded  by  the  [138]  law  of  Scotland.     Both 

^  [The  case  of  Campbell  v.  Cochrane  here  referred  to  will  be  found  in  I.  Paton's 
Appeals,  p.  519,  and  at  p.  302  of  voL  I.  of  the  present  series.] 
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are  binding ;  but  there  exists  between  them  this  important  distinction,  that  in 
the  latter  you  are  led  into  the  inquiry  whether  consent  was  given,  and  for  that 
purpose  may  [139]  look  to  the  conduct  of  parties  before  and  aSter  the  ceremony : 
in  the  former,  consent  is  inferred  from  the  very  ceremony.  Now  in  the  present 
instance  there  was  no  proclamation  of  banns.  [140]  There  has  not  been  pro- 
duced even  a  certificate  of  proclamation.  The  story  of  Jolly  burning  the 
certificate  is  unsupported.  The  extract  from  the  register  of  marriages  kept  by 
the  Session-  [141]  -clerk  of  Edinburgh,  is  neither  a  certification  of  proclamation 
nor  of  marriage.  The  assistant  to  the  session-clerk  only  speaks  inferentially, 
and  the  certificate  of  Joseph  Eobertson,  independent  of  the  cUscrepancy  in  point 
of  date,  is  utterly  unworthy  of  credit  The  best  proof  that  this  was  an  irregular 
and  clandestine  marriage  is  to  be  found  in  the  conviction  of  Joseph  Eobertson 
for  having  cele-  [142]-brated  irr^ular  and  clandestine  marriages ;  therefore  you 
can  inquire  from  circumstances,  whether  there  was  exchanged  at  the  ceremony 
at  Joseph  Kobertson's  a  true  real  consent  ad  consortium  vitcc.  Indeed,  the 
judgment  of  the  Commissaries  opens  that  inquiry,  and  the  Court  of  Session,  on 
the  first  advising,  allowed  a  proof  on  this  very  point  But  the  whole  conduct 
of  parties  is  utterly  inconsistent  with  the  idea  of  actual  marriage.  It  is  plain 
that  M'Gregor  had  been  preparing  his  witnesses  to  found  the  present  action. 
According  to  his  own  account,  he  saw  the  defender  with  Jolly  not  many  days 
after  the  marriage  at  Joseph  Eobertson's,  and  resolved  to  take  instant  measures 
for  obtaining  a  divorce ;  and  from  that  time  all  intercourse  between  them  as 
married  persons  ceased.  How  is  it  possible  that  after  this  allied  separation 
she  still  could  be  introduced  by  him  as  his  wife  ?  Besides,  at  the  very  time  that 
he  maintains  he  so  introduced  her,  she  was  undeniably  living  publicly  at  bed  and 
board  with  her  husband,  Mr.  Jolly,  with  the  sanction  of  her  father,  and  recognized 
as  Mrs.  Jolly  by  all  the  visitors  of  the  family.  It  is  therefore  quite  impossible 
to  hold  that  there  had  taken  place  at  Joseph  Eobertson's  any  consent  ad  ipsum 
matrimonium  ;  and  without  that  there  is  no  marriaga  Even  were  this  House  to 
be  constrained  by  evidence  to  afi&rm  these  judgments,  you  would  see  good  cause 
to  separate  the  matrimonial  conclusion  from  the  conclusion  as  to  civil  rights ; 
for  no  Court  of  Justice  would  lend  itself  to  the  base  mercenary  plans  and  des^ns 
which  the  respondent  entertained,  and  which  indeed  he  hardly  disavowa  The 
conduct  of  the  appellant  is  quite  susceptible  of  explanation,  when  it  is  recollected 
that  she  was  a  natural  daughter,  and  that  the  respondent  (who  possessed 
considerable  influence  over  Dr.  M*Neill)  had  the  possession  of  the  mortis  causa 
settlements,  on  which  depended  her  whole  hopes  of  succession,  and  which  deeds 
he  threatened  to  destroy.  Even  what  passed  at  the  alleged  ceremony  before 
Joseph  Robertson  is  buried  in  obscurity.  Women  are  not  the  best — are  scarce 
admissible  witnesses ;  and  even  Mrs.  Robertson  has  to  be  tutored  by  having  the 
book  of  marriages  put  into  her  hands.  The  witness  Nicolson,  who  is  represented 
as  detailing  the  appellant's  confession  of  marriage,  is  unworthy  of  credit^  In 
every  view  [143]  Mr.  M*Gr^or's  conduct  cannot  be  visited  with  too  much 
censure.  It  was  a  conspiracy  against  the  appellant's  peace  and  fortuna  He 
laid  his  plans  so  as  to  be  free  or  not,  according  as  she  might  or  not  truly  succeed 
to  her  father's  property.  But  if  so,  and  looking  to  the  whole  res  gestae  of  the 
case,  even  were  the  Court  to  decern  in  the  marriage,  it  would  be  prostituting  the 

^  The  appellant's  Counsel  having  occasion  to  quote  from  an  appendix  to  the  appel- 
lant's case,  which  appendix,  through  accident,  had  not  reached  their  Lordships'  table, 
Earl  of  Eldon  said,  ''  This  paper,  not  having  been  laid  on  the  table,  cannot  be  alluded 
to.  Your  Lordships  can,  however,  require  it  to  be  now  produced.  The  rule  is,  that 
no  papers  can  be  read  that  are  not  on  the  table ;  but  the  House  can  call  for  them ;  so 
we  can  call  for  them  yet,  and  in  that  way  give  them  an  entrance  into  the  House.  I 
move,  therefore,  that  the  appendix  be  producedi  and  then  the  Counsel  will  be  at  liberty 
to  remark  upon  it." 

S.B.B.  V.  6 
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power  of  a  Court  of  Justice  to  force  the  appellant  to  adhere,  or  cohabit  with,  or 
communicate  any  part  of  her  worldly  substance  to  the  respondent.  The  Court 
sequestrated  the  estate  while  the  subsisting  status  of  marriage  remained,  and 
therefore  may  separate  the  patrimonial  interests  which  were  granted  in  con- 
templation of  the  comortivm  amnis  vitce  from  the  abstract  status ;  and  personal 
exception  is  plainly  competent  to  bar  a  patrimonial  claim. 

Bespondent  {Dr,  Lushington).  The  case  could  not  have  been  more  fully 
argued,  had  the  second  husband  and  children  been  parties.  All  the  facts  have 
been  stated,  and  terms  of  vitupei-ation  of  no  ordinary  cast  employed ;  but  the 
decision  of  the  case  does  not  depend  upon  the  usual  conduct  of  the  respondent, 
or  on  morality,  at  all.  The  sole  point  raised  is,  What  is  the  legal  status  of  the 
parties  ?  The  only  finding  that  has  yet  been  pronounced  in  the  Courts  below  is, 
that  thei'e  has  been  a  marriage  between  the  respondent  and  the  appellant.  There 
has  been  no  decision  of  adherence  or  cohabitation.  Now  is,  or  is  not,  that  finding 
well  founded  and  supported  by  the  evidence  ? 

Earl  of  Eldon,  I  observe  the  concluding  words  of  the  interlocutor  of  the 
Commissaries  are,  "  and  decern."  Have  these  words  no  reference  to  the  whole 
conclusions  of  the  summons  ? 

Dr.  LushiTiffton.  I  shall  come  to  that  afterwards ;  at  present,  I  only  say,  that 
these  words  import  a  mere  declaration  of  marriage. — I  am  still,  however,  quite 
willing  to  argue  now  the  question  of  adherence. 

Uarl  of  Eldon,  I  am  very  sorry  to  interrupt  Counsel, — there  is  nothing  more 
painful  to  me.  But  if  we  are  to  understand  this  interlocutor  of  the  Court  of 
Session,  as  cm  interlocutor  which  has  not  as  yet  determined  (but  as  being  the 
foundation  of  some  future  proceeding)  that  the  parties  are  to  adhere, — that  the 
words  "  and  decern,"  in  this  interlocutor,  have  no  reference  to  the  conclusion  for 
adherence ;  then  we  have  no  right  to  discuss  here  that  question,  whether  the 
Court  can  or  cannot  order  [144]  an  adherence.  That  not  having  been  determined 
in  the  Court  below,  we  cannot  b^in  it  originally  here. 

Dr.  LusMngton.  That  is  the  very  argument  I  mean  to  address  to  your  Lord- 
ships when  I  come  to  that  part  of  the  case.  If  I  fail  in  shewing  that  the  judg- 
ment merely  declares  a  marriage,  then  I  shall  proceed  to  the  question  of 
adherence.  But,  in  either  view,  I  must  state  the  facts  to  be  understood.  I 
shall  not  go  into  the  argument  as  to  the  probabilities  of  affection  between  the 
appellant  and  respondent :  It  must  be  admitted,  that  such  connexions  are  not  a 
matter  of  the  greatest  impossibility.  Neither  shall  I  inquire  into  the  habits  of 
the  parties :  As  Mary  Black  M*Neill  was  educated  in  very  humble  life,  there  was 
less  inequality  in  her  match  with  M'Gr^or.  Also,  the  mortis  causa  settlements 
shall  be  passed  over :  It  may  be  admitted,  that  this  consideration  made  a  strong 
impression  on  Malcolm ;  so  it  made  on  Jolly.  As  to  the  iniquity  of  marrying 
for  money,  that  is  a  point  on  which  inquiry  may  be  safely  abstained  from.  It 
has  been  complained,  that  the  respondent  alleged  a  marriage  at  Holytown,  and 
did  not  prove  it ;  but  how  could  he,  when  Dr.  McNeill,  who  celebrated  it,  is 
dead  ?  Then,  it  is  said,  no  notice  was  taken  of  the  marriage  with  Jolly ;  but  the 
summons  only  required  to  be  composed  of  a  statement  of  facts,  sufficient  to 
support  the  conclusion  of  declarator  of  marriage.  The  statement  of  the  second 
marriage  is  only  defensiva  If  nothing  had  been  said  in  the  defence  of  the 
second  marriage,  there  might  have  been  room  for  a  charge  of  collusion,  but  it 
was  not  a  necessary  ingredient  in  the  sunmions.  It  has  been  stated,  that  the 
second  marriage  (before  Dr.  Eobertson)  was  a  valid  marriage:  I  admit  most 
distinctly  that  it  was,  provided  that  the  appellant  was  not  already  married  to 
another  person.  Now,  had  she  been  already  validly  married  ?  To  the  r^ularity 
of  the  marriage,  I  shall  proceed  afterwards.  The  first  marriage  (I  shall  call  the 
first  marriage  that  before  Joseph  Robertson)  is  established,  1st,  By  the  certificate 
of  marriage-lines  having  been  granted ;  2d,  By  witnesses  present  at  the  ceremony ; 
3d,  By  Joseph  Robertson's  register ;  4th,  By  certificate  given  by  Joseph  Robert- 
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son;  and,  5th,  By  the  appellant's  admission  injtidicio,  and  before  witnesses.  It 
has,  no  doubt,  been  argued,  that  the  conviction  of  Joseph  Eobertson  taints  the 
evidence;  but  this  objection  has  been  put  with  more  strength  than  safety. 
Would  his  conviction  taint  the  1050th  marriage  recorded  in  his  book  ?  The 
good  sense  of  the  matter  is,  that  if  you  can  connect  any  marriage  with  the  very 
act  of  iniquity  of  which  Joseph  Eobertson  was  afterwards  convicted,  then  the 
[145]  evidence  of  that  marriage  would  be  shaken,  but  you  cannot  go  farther 
back.  It  would  be  monstrous  to  visit  on  an  innocent  person  the  subsequent 
guilt  of  the  clergyman.  It  has  also  been  alleged,  that  women  are  not  competent 
witnesses ;  but  that  doctrine  has  been  long  exploded.  There  is  no  apparent  bias 
or  motive,  why  the  female  witnesses  here  would  not  give  their  evidence  truly ; 
and  unless  they  have  been  guilty  of  gross  perjury,  it  is  impossible  to  doubt  that 
a  valid  marriage  was  solemnized  before  two  of  them.  Slight  discrepancies  are 
not  to  be  attended  to.  Indeed  such  discrepancies  are  the  strongest  proof  of 
veracity.  You  want  witnesses  agreeing  to  the  main  points,  not  on  matters 
which,  from  their  very  nature,  are  calculated  to  make  slight  impression  on  the 
mind.  Besides,  the  very  infirmity  of  recollection  destroys  the  suspicion  of 
wilfully  supporting,  against  truth,  the  pursuer's  case.  As  to  the  book  shewn  to 
Mrs.  Eobertson,  it  was  properly  put  into  her  hands  to  be  proven  as  an  exhibit. 
The  want  of  memory  as  to  the  precise  date  is  of  no  consequence,  for  that  a 
marriage  was  solemnized  is  proved  beyond  doubt.  It  was  admitted  by  the 
appellant,  when  visiting  her  friends ;  and  the  conversation  they  swear  to  is  good 
evidence  as  forming  the  res  gestae  of  the  case.  The  book  of  marriages  was  pro- 
duced, and  it  is  proved  to  have  been  in  the  handwriting  of  Joseph  Eobertson.  It 
is  said  that  it  is  not  evidence ;  but  the  original  of  a  private  document  is  evidence. 
The  book  of  marriages  by  a  dissenter  must  be  proved ;  but  even  a  copy  of  a 
r^ular  church  marriage  is  sufficient.  But  it  is  said,  that  the  book  is  rendered 
a  nullity  by  the  after  conduct  of  Joseph  Eobertson,  since  it  is  not  the  conviction 
but  the  offence  which  destroys  his  credit  Be  it  so.  Then  we  look  to  the  time 
of  the  ofiFence,  and  we  find  it  long  posterior  to  the  entry  of  this  marriage. 
Besides,  are  all  acts  of  a  clergyman  to  be  impugned  by  the  mere  act  of  future 
crime  ?  Is  the  evidence  of  parties'  status  to  be  destroyed  by  a  future  conviction  ? 
That  is  impossible.  But  where  are  you  to  fix  the  time  of  incapacity  ?  Take  a 
witness  to  a  deed  25  years  ago.  Is  his  evidence  to  be  destroyed  because  he  is 
afterwards  declared  infamous  ?  The  interests  of  third  parties  must  be  protected. 
The  rule  is,  that  a  party  is  not  bound  to  know  that  a  person  has  been  giulty,  until 
the  sentence  declares  it — ^until  the  conviction,  he  is  a  good  witness. 

Earl  of  Eldon.  Is  there  any  evidence  to  shew  when  these  entries  were 
made  ?  The  appearance  of  the  book  affords  some  evidence  on  that  point, — there 
can  be  traced  t^e  same  pen  and  [146]  the  same  ink  in  distinct  entries.  How 
could  a  minister  certify  that  a  marriage  took  place  on  the  29th  May,  when  it  had 
been  celebrated  on  the  23d  ? 

Dr,  Lushington,  The  clergyman  does  not  certify  that  a  marriage  took  place 
on  the  29th ;  but  he,  on  the  29th,  certifies  that  a  marriage  had  been  celebrated. 

Earl  of  Eldon.  Then  this  point  remains : — Is  there  any  evidence,  other  than 
this  book  affords,  of  the  precise  dates  of  these  entries  ?  "WTiat  could  the  clergy- 
man certify  in  consistence  with  the  appesurance  of  the  book  itself  ?  Look  at  the 
fifty-three  omitted  marriagea  The  book  is  a  very  curious  book,  and  well  worth 
looking  into. 

Dr,  Lushington.  I  have  not  had  that  opportunity.  But  after  all,  the  book 
is  of  no  great  importance.  It  is  only  one  item  in  the  evidence.  Then  see  the 
appellant's  defences,  the  important  and  decisive  admission  of  this  very  marriage. 
It  is  no  doubt  said,  that  her  Counsel  was  absent  when  the  defences  were  drawn ; 
but  I  am  not  aware  of  any  general  abruption  of  Counsel  at  that  time  from  Scot- 
land. But  if  so,  it  is  more  Ukely  that  truth  would  step  in,  and  give  us  a  state- 
ment that  could  be  the  more  relied  on.     She  then  admits  having  received 
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McGregor's  addresses,  and  having  gone  to  Joseph  Eobertson's.  She  says  nothing 
about  the  burning  of  the  deeds,  of  which  we  afterwards  hear  so  much.  She  also 
admits,  that  she  returned  with  McGregor  that  night  to  her  father's  house.  All 
this  is  corroborated  by  the  conversation  after  this  action  was  raised.  The 
objection  to  the  witness  Nicolson  is  unfounded.  She  was,  at  least,  not  the 
mistress  of  M'Gr^or  at  the  time  of  the  marriage ;  and  even  if,  anterior  to  that, 
she  had  children  to  him,  it  would  not  afifect  her  evidence ;  or  if  it  did,  it  would 
make  it  unfavourable  to  M'Gregor,  since  the  supposition  of  a  marriage  to  another 
person  would  destroy  her  hopes  of  being  married  to  him  herself.  As  to  the  lines, 
there  is  evidence  that  Jolly  burnt  them.  No  doubt  a  marriage  can  be  annulled 
on  ground  of  force  or  fear.  It  is  true  that  the  ceremony  of  a  marriage  is  not  to 
be  taken  as  probatio  probata  (as  the  Scotch  express  it)  of  free  consent.  If  force, 
such  as  would  induce  a  party  to  succumb,  has  been  practised,  then  certainly 
there  is  no  marriage ;  but  the  person  who  sets  up  force  and  fear  as  the  ground  of 
objection,  must  prove  it, — on  him  the  onus  prdbandi  lies.  Indeed  the  allegation 
only  is,  that  the  threats  were  directed  against  Mr.  Jolly.  But  that  is  not  what 
the  law  requires:  The  fear  must  be  personal  to  the  party,  him  or  herself. 
Besides,  for  two  years  and  and  a  half  the  appellant  remains  with  [147]  this  force 
and  fear  conceal^  in  her  breast ;  nay,  immediately  after  it  had  been  excited, 
she  walks  home  with  the  delinquent ;  and,  instead  of  seeking  assistance  from  the 
passengers  in  the  street,  claiming  the  aid  of  Joseph  Eobertson's  family,  or  of 
unbosoming  her  wrongs  to  her  household,  she  retains  him  as  her  special  friend ; 
in  short,  no  sooner  is  the  pretended  offence  committed  than  pc^oned.  It  is 
clear,  therefore,  that  these  charges  of  fraud  or  fear  are  mere  matters  of  invention. 
Even  the  allied  claim  for  the  title-deeds  had  no  grounds;  for  there  is  no 
evidence  that,  at  that  time,  they  were  in  M'Gr^or  s  possession.  But  there 
having  been  z,  prima  fade  good  and  vaUd  marriage,  how  can  any  verbal  evidence 
be  admissible  to  prove  want  of  consent,  neither  force  nor  fear  having  entered  as 
ingredients  in  the  case  ?  The  danger  that  would  arise  from  such  a  course  of 
proof  is  so  manifest  and  cdarming,  that  had  it  not  been  for  the  observation  of 
one  of  your  Lordships'  number,  I  would  not  have  felt  very  justified  in  raising  it. 
But  I  am  thus  necessarily  led  to  inquire,  what  the  marriage  law  of  Scotland  is  ? 
what  species  of  marriage  this  is  ?  if  any  proof  of  absence  of  consent  can  be 
admitted  as  to  any  Scotch  marriage  ?  ana  if  as  to  any,  then  if  it  can  be  admitted 
as  to  this  one — always  presuming  that  force  and  fear  are  absent  ? 

There  are  in  Scotland  several  modes  of  marriage : — 1st,  By  proclamation  of 
banns,  and  a  marriage  celebrated  by  a  clergyman  in  fade  ecdeme ;  2d,  By  a 
certificate  of  proclamation  of  banns,  though  no*  proclamation  has  de  facto  taken 
place,  but  where  there  has  been  a  celebration  by  a  clergyman ;  3d,  By  an  inter- 
change of  consent  jper  verba  de  prasenti  ;  4th,  By  a  promise  ctim  copula  subsegumte  ; 
5th,  By  cohabitation  as  man  and  wifa  In  the  last  three  cases,  proof  mav  be 
received  of  no  consent,  and  Scotch  Courts  do  receive  such  evidence  in  these  three 
situations  ex  necessitate  of  the  case ;  for  consent,  when  inferred  from  the  verba  de 
prceserUi,  may  be  dubious ;  for  the  verba  themselves  may  be  ambiguous,  and  mis- 
understood ;  so  likewise  there  may  have  been  misapprehension  in  the  4th  and  5th 
situations.  In  these  three,  no  outward  ceremony  has  interposed  to  imbody  con- 
sent into  a  formal  contract ;  and,  therefore,  evidence  of  consent  or  of  its  absence 
is  let  in.  The  question,  whether  evidence  can  be  let  in  of  no  consent,  to  rebut  the 
force  of  any  of  these  three  last  kinds  of  marriage,  is  fully  stated  in  the 
Dalrymple  casa 

Ilarl  of  Eldon.  Could  you  shew  me  the  Ubel  in  that  case ;  for  I  observe,  that 
that  case  concludes  with  the  consideration  of  the  question,  if  a  copula  subsequent 
to  promise  had  been  proved,  [148]  and  whether  there  had  been  a  consent  verbis 
de  prcesenti ;  and  the  question  reasoned  upon  was,  whether  consent  verbis  de 
prcesenti,  with  that  copula,  would  make  a  good  marriage  ? 

Dr.  LushingUm,    Both  points  were  put  in  issua 
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£arl  ofJEldon.  The  question  turned  thus :  Is  it  necessary  to  consider  the 
first  point,  as  consent  verbis  de  prcgserUi,  where  it  is  clear  that  tifiere  was  a  copula 
following  promise  ?  Now  what  I  want  to  know  is,  whether  the  first  point  that 
was  reasoned  upon  by  the  Judge  was  raised  by  the  Ubel  ? 

Dr,  Lushington.  The  libel  merely  allied  a  marriage  generally,  and  the  whole 
cause  was  before  the  Court,  first,  whether  there  was  a  consent  verbis  deprcesmti, 
and  next  a  promise  cum  copula  svhsequefrUe  ? 

Earl  of  Eldon,  I  thought  that  there  was  an  infinite  deal  of  learning  in  the 
judgment,  and  also  in  the  evidence  given  by  the  learned  gentlemen  in  the  profes- 
sion in  Scotland ;  but  it  did  really  occur  to  me,  that  after  reading  that  judgment, 
(and  perhaps  I  may  be  allowed  to  take  some  liberties  with  it),  that  a  vast  deal  of 
learning  and  expense  had  been  thrown  away ;  because  the  evidence  of  promise 
cum  copula  was  not  clearly  made  out 

Dr,  Lushington.  The  Scotch  law  was  at  the  time  very  much  unsettled ;  and 
there  was  a  question,  whether  a  promise  cum  copula  might  not  be  rebutted  ?  We 
had  an  argument  as  to  the  mMium  impedimentwm,  No  doubt  that  was  quickly 
brushed  away  by  the  Judge.  But  to  some  Counsel  it  seemed  of  weight ;  and 
indeed  Lord  Eames  treats  it  gravely  as  well  founded.  No  doubt  it  is  said,  that 
on  some  points  his  Lordship  is  not  a  very  s€kfe  authority. 

Earl  of  Mdon.  In  the  judgment  in  Dalrymple's  case,  the  Judge  did  not 
appear  to  have  had  the  least  doubt,  that  if  there  had  been  a  promise  cum  copula, 
that  would  have  been  sufficient  to  constitute  marriage ;  nor  to  have  had  the  least 
doubt,  (nor  could  any  person  who  knew  human  nature  have  doubted),  that  there 
was  a  copuia  following  the  promise ;  therefore,  there  being  no  doubt  that  there 
was  a  promise  and  copula,  it  appears  to  me  that  the  latter  part  of  the  judgment 
would  have  done  without  the  former,  though  I  think  we  are  very  happy  in 
having  it 

Dr.  Lushington.  The  authority  of  Erskine  is  to  be  sure  against  us ;  but  he 
stands  single  against  a  host  of  writers,  and  opposed  to  the  opmion  of  the  most 
celebrated  lawyers  in  Scotland. 

Earl  of  Lauderdale.  He  is  supported  by  the  cases  of  Cemipbell  against 
Cochrane,  and  Young  and  Allen. 

Dr.  Lushington.  I  shall  not  allow  these  cases  to  pass  unno-  [148]  -ticed ;  when 
examined,  they  will  prove  to  be  no  authority  on  the  point  they  are  brought 
forward  to  support 

Earl  of  Mdon.  The  reason  one  of  the  Lords,  I  think  myself,  took  the  liberty 
of  desiring  that  this  point  might  be  attended  to  in  the  argument  was  this,  That 
supposing  you  to  be  right  in  your  argument  which  goes  to  support  the  inter- 
locutor of  the  Conmiissaries,  I  doubt  very  much  whether  that  interlocutor  does 
not  contain  in  it  words  that  might  lead  to  the  inference  that  such  evidence  (of 
want  of  consent)  would  be  admissible ;  and  the  rather,  because  the  Court  of 
Session  seem  to  have  argued  a  great  deal  on  facts  and  circumstances  which,  con- 
nected with  what  I  find  in  the  body  of  the  Commissaries'  interlocutor,  (which 
cannot  but  be  taken  in  this  House  to  be  a  judgment  of  the  Court  of  Session), 
would  lead  to  the  inference  that  that  evidence  could  be  admitted,  even  if  you  had 
had  a  regular  marriage.  We  therefore  wished  so  very  important  a  point,  in  this 
very  important  case,  should  not  be  passed  over  in  the  argument 

Dr.  Lushington.  My  intention  is  to  advert  particularly  to  that  matter.  It  is 
an  inquiry  most  important  in  its  ultimate  results.  I  do  not  find  that  it  has  been 
even  treated  in  the  works  on  Scotch  law,  as  a  simple  question  of  law.  Indeed  I 
have  found  there  nothing  to  bear  on  it  I  have  stated,  that  evidence  of  absence 
of  consent  is  admissible  m  three  of  the  modes  of  celebrating  marriages :  Now,  on 
what  reason  and  principle  is  it,  that,  in  marriages  of  this  description,  you  are 
permitted  to  shew  that  no  consent  had  interposed  ?  If  I  can  find  a  reason  why 
such  evidence  is  admissible  there,  then  we  shall  see  if  the  scune  reason  applies  to 
marriages  before  clergymen,  or  if  these  tuH>  classes  of  cases  do  not  depend  on 
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totally  difierent  principles.    I  can  account  for  the  admission  of  evidence  in  the 
tJi/ree  classes :  It  is,  that  in  these  there  is  nothing  which  ex  necessitate  imports  full 
and  free  consent.    There  is  no  form — nothing  to  remove  uncertainty — ^nothing 
to  put  beyond  all  doubt  what  the  intention  of  parties  was  at  the  moment.    Take 
the  case  of  a  marriage  constituted  verbis  de  prceserUi :  As  the  law  has  not  pointed 
out  any  precise  words  for  the  occasion,  or  appointed  witnesses^ — as  there  is  no 
solemn  ceremony,  nor   precise   form, — therefore  there  must  attach  to  it  the 
greater  degree  of  uncertainty.    Parties  can  use  their  own  terms ;  and  in  these 
very  expressions  there  may  be  doubt  and  ambiguity  whether  parties  meant  to 
imply  consent  or  not ;  and  therefore,  because  there  might  be  every  degree  or 
gradation  of  uncertainty,  it  became  necessary  [160]  to  let  in  evidence  to  shew 
what  had  truly  been  the  view  of  parties ;  and  thus  the  evidence  would  be  more 
or  less  accordmg  as  the  ambiguity  was  greater  or  less,  and  all  the  particulars  of 
the  conduct  of  the  parties  came  to  be  examined.    Elucidation  might  have  been 
necessary,  to  ascertain  if  the  words  had  been  seriously  uttered,  to  create  a  consent 
deprcesenti,  with  a  view  to  marriage,  or  that  they  were  not  in  tended  for  that  pur- 
pose ;  and  this  for  the  best  of  all  reasons,  because  the  law  had  not  presented  any 
precise  form  to  be  adopted.    Still  the  enunciation  of  such  a  proposition,  even  in 
such  a  case,  struck  the  Judge  in  Dalrymple's  case  with  something  little  short  of 
astonishment,  that,  where  the  words  were  clear,  a  dififerent  interpretation  should 
be  afl&xed  by  circumstances.     In  the  same  way,  as  to  marriages  by  promise 
subsequeTvte  coptUa,  evidence  is  admitted  to  shew,  for  instance,  whether  the  words 
imported  a  promise.    As  to  the  other  species  of  marriage,  by  habit  and  repute 
cohabitation,  the  necessity  of  letting  in  evidence  seems  greater ;  for  it  is  utterly 
impossible  to  say  what  is  habit  and  repute  inferring  marriage,  without  the  aid  of 
extrinsic  circumstances.     It  is  a  mistake  to  say  that  in  Scotland  a  marriage  can 
be  constituted  by  mere  cohabiting  as  man  and  wife.    That  violates  the  first 
principles  of  the  law  of  marriage.    The  true  view  is,  that  cohabiting  shall  be 
taken  as  a  circumstance  whence  may  be  elicited  the  fact  of  a  previous  consent  to 
marriage  being  given.    Marriage  is  not  constituted  by  the  cohabiting,  although 
the  cohabiting  is  strong  evidence  of  the  previous  consent.    And  here,  therefore, 
the  reason  is  strong  for  admitting  extrinsic  evidence ;  for  if  cohabiting  were 
sufficient,  then  all  who  chose  to  live  as  married  people,  to  conceal  their  illicit  con- 
nexion, would  become  married,  contrary  to  all  principle,  as  construing  a  marriage 
where  there  had   been  no  consent  to   marriage.    Thus,  sound  principle  has 
sanctioned  the  admissibility  of  evidence  of  circumstances  to  explain  the  acts  of 
the  parties  in  these  three  cases,  and  to  shew  that  there  was  or  was  not  consent. 
Now,  do  the  same  reasons  exist  as  to  marriages  celebrated  before  a  clergyman  ? 
Are  there  the  same  doubts  to  justify  the  introduction  of  the  evidence  of  subse- 
quent conduct?     I  assume  that  the  law  directs  that  no  marriage  shall  be 
esteemed  regular,   unless    it    be    before   a  clergyman.    All  others,  although 
valid,  are  irregular,  and  the  parties  concerned  are,  by  the  law  of   Scotland, 
subjected  to  punishment    Formerly  there  was  a  prescribed  ceremony  for  cele- 
brating regular    marriages,  (see   Directory   for   Public   Worship,    1641),   and 
joining    haiids    appointed;  but    now,  in    point    of    practice,    there   is    none. 
Still,  though   dififerent    clergymen  use    different   forms,  these  are  [161]  the 
same    in    essence.      The  form    necessarily  contains,  (for  we  must    presume 
that  all  clergymen  do  their  duty),  1.  An  express  inquiry  if  the  parties  do  con- 
sent ;  2.  An  expression  of  assent  by  the  parties  to  marry ;  3.  A  declaration  that 
they  are  married ;  4  The  nuptial  benediction ;  which  last  takes  place  whatever 
be  the  form  of  ceremony  used  by  the  clergyman  officiating.    Now  here  is  some- 
thing greater,  and  more  certain,  and  more  binding,  than  in  any  of  the  other  three 
modes  of  marriage.    From  a  ceremony  like  this  no  doubt  can  arise  as  to  the  pur- 
pose of  partiea    Marriage  is  not  a  mere  civil  contract     There  are  ample 
authorities  for  the  contrary  opinion.    The  law  of  marriage  is  founded  on  the 
canon  law ;  and  although,  in  compassion  to  the  weakness  of  human  nature,  a 
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valid  marriage  may  be  constituted  without  the  intervention  of  religious  rites,  yet 
it  is  not  r^ular,  unless  a  benediction  has  been  given  by  the  clergyman.  Accord- 
ingly the  Judges,  in  deciding  marriage  or  not  in  the  three  last  classes  enumerated, 
consider  whether  what  has  been  done  by  the  parties  to  these  irregular  marrii^es 
is  equivalent  to  the  solemn  consent  before  a  clerg3nnan.  You  will  see  that  the 
first  ingredient  in  a  r^ular  marriage,  which  does  not  exist  in  the  irr^ular,  is 
the  presence  of  an  individual  appointed  to  have  controul  over  marriages — to 
officiate — the  only  agent  through  whom  the  marriage  can  be  had;  all  other 
marriages  are  punishable  by  law.  Now  if  an  act  be  done  according  to  the  forms 
prescribed  by  the  State,  no  one  can  deny  that  the  force  of  the  obligation  is 

r.ter  than  when  the  act  is  done  in  any  other  way.  The  maxim  "  omne  rite,'* 
takes  place  with  more  force  when  parties  act  in  obedience  to  the  law,  than 
when  violating  the  law  by  irr^ularly  attempting  to  do  the  same  thing.  That  is 
one  reason  why  no  extrinsic  evidence  is  admitted  where  marriage  is  regularly 
celebrated  in  facie  ecclesicg.  In  these  circumstances,  the  parties  must  know 
what  they  are  about.  They  cannot  be  ignorant  what  they  are  doing,  for 
it  is  the  duty  of  the  clergyman  to  make  that  fact  known  to  them. 
This  does  not  exist  in  irregular  marriages.  The  expression  of  consent 
must  be  indubitably  conveyed  to  the  clergyman.  It  may  be  done  in 
various  ways.  Where  there  is  no  force  nor  fear,  a  bow  or  curtsey,  or 
silence,  is  as  conclusive  an  answer  to  the  question  as  words  could  be.  Then 
comes  the  invocation  of  the  blessing  of  the  Deity  upon  what  has  been  done. 
There  is  thus  superinduced  the  solemn  sanction  of  a  religious  rite.  The  parties 
thus  profess  in  the  face  of  Heaven  that  they  are  married  persons.  Now,  observe 
how  completely  all  these  ingredients  are  absent  from  the  other  three  cksses, — 
[152]  marriage  verbis  de  prcesenti,  promise  cum  copula,  and  habit  and  repute 
cohabitation.  In  a  r^ular  celebration  there  are  every  means  of  seeing  that  the 
contract  is  validly  entered  into ;  and  I  don't  know  what  more  the  law  could  do 
to  efifect  that  purpose  than  by  appointing  a  proper  officer,  a  form,  and  the  inter- 
position of  the  expression  of  solemn  consent,  whereby  the  precise  meaning  of 
parties  must  be  ascertained  and  appear.  I  therefore  contend,  that,  so  far  horn 
there  existing  any  necessity  for  parole  evidence,  the  act  itself  overpowers  any 
result  that  could  arise  from  parole  evidence.  The  presumption  overwhelms 
circumstantial  evidence,  which  from  its  very  nature  must  always  be  of  doubtful 
character.  There  may  be,  no  doubt,  in  a  century,  a  case  where  actual  consent  is 
absent,  but  in  ninety-nine  cases  out  of  a  hundred  these  precautions  insure  solemn 
and  deliberate  consent,  and  prove  its  existence.  I  say  consent  may  be  absent — 
I  mean  that  a  party  may  be  reluctantly  consenting.  But  are  we  to  try  to  dive 
into  the  breast  of  mankind  ?  Is  it  not  well  known,  that  there  are  many  marriages 
where  the  hand  seems  willing,  but  the  heart  would  be  found  absent  if  the  secret 
could  be  wmng  from  the  party  ?  But  would  that  be  a  good  reason  for  impeach- 
ing the  validity  and  binding  efficacy  of  the  consent  so  given  ?  The  law  goes 
farther.  It  says,  if  you  willmgly  go  through  this  form,  you  must  be  bound  by  it. 
You  shall  not  turn  round  and  put  the  institutions  of  your  country  to  a  diflferent 
purpose  than  they  were  intended  to  protect  But  observe  how  replete  with 
danger  would  be  the  admission  of  evidence  to  rebut  the  consent  given  in  a  regular 
marriage, — destruction  to  the  comforts  of  families,  and  to  the  foundations  on 
which  the  dearest  relations  of  life  stand.  Look  at  it,  whether  as  relating  to  the 
parties,  to  their  issue,  or  the  public  Besides,  to  allow  a  woman  to  contradict  all 
that  has  passed  in  fade  ecclesice,  is  to  permit  her  to  prostitute  a  sacred  rite.  It 
is  allowing  her  to  say,  "  I  came  of  my  free  will, — there  was  no  force  nor  fear, — 
"  but  I  had  a  mental  reservation.  The  ceremony  was  a  solemn  mockery, — a 
"  mere  idle  form."  But  no  Court  could  permit  such  language.  There  is  no 
limit  to  the  crime  which  such  doctrine  would  create.  It  would  tempt  a  wife, 
who  was  beginning  to  be  estranged  from  her  husband,  to  deviate  into  infidelity. 
She  would  only  have  to  marry  to  give  her  the  mecms  of  escaping  from  the  first 
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vows ;  for  the  very  act  of  bigamy  would  operate  as  a  proof  of  there  having  been 
no  consent  to  the  first  nuptials.    The  appellant's  doctrine  is,  not  only  that  you 
shall  be  able  to  free  yourself  from  the  first  marriage,  but  that  you  shall  be 
encouraged  to  do  so.    But  it  is  said,  that  [153]  although  it  may  be  true  that  the 
proof  of  no  consent  is  inetdmissible  where  there  has  been  due  proclamation  of 
banns,  it  is  admissible  where  that  form  has  been  omitted.    Now,  letting  alone 
for  a  moment  whether  there  is  any  sound  reason  for  this  distinction,  does  it 
exist  in  the  law  ?    The  objection  is,  that  without  actual  proclamation  of  banns, 
there  has  not  been  a  celebration  in  facie  ecclesice, — ^that  the  marriage  was  irre- 
gular.   Now  look  to  the  meaning  of  the  terms  r^ular  and  irregular  marriage. 
A  regular  marriage  is  one  celebrated  in  such  a  form  that  the  clergyman  and  the 
parties  do  not  render  themselves  punishable  in  celebrating  and  contracting  it : 
an  irregular  marriage  is  one  which  no  doubt  is  valid,  but  subjects  the  parties  to 
penalties  for  violating  the  law.    It  is  quite  true  that  proclamation  of  banns  is, 
in  the  strictness  of  law,  requii-ed.    It  is  equally  true  that  here  there  was  no 
actual  proclamation.    But  in  practice  proclamation  did  not  take  place,  and  was 
not  necessary  to  take  place.    It  has  long  been  the  custom,  a  custom  sanctioned 
by  the  lapse  of  time,  to  allow  a  certificate  of  the  parish-clerk  to  stand  in  lieu  of 
it.     It  is  the  substitute  universally  in  use.    Then  comes  the  question,  if  such  a 
practice  be  wholly  illegal  ?  or  whether  the  maxim  communis  error ,  &c.  does  not 
apply  ?    If  you  hold  that  the  certificate  is  not  a  valid  substitute,  you  would 
annul  a  very  great  proportion  of  the  marriages  in  Scotland.    The  proper  view 
to  take  is,  that  where  a  marriage  is  celebrated  in  pursuance  of  a  certificate 
of  proclamation  by  the  clerk,  who  is  the  officer  of  the  church,  the  certificate 
afifords  legal  evidence,  which  cannot  be  controverted  by  any  proof  that  de  facto 
no  publication  had  taken  place.    To  maintain  the  reverse  would  render  irr^ular 
a  very  large  proportion  of  marriages  in  Scotland,  and  would  open  the  door  to 
impeachment  by  parole  testimony  of  the  consent  given  before  the  clergyman.     It 
is  impossible  to  see  where  the  matter  would  stop.     But  it  is  said,  that  the  con- 
trary has  been  established  by  the  High  Court  of  Justiciary,  to  which  we  must  all 
bow  without  doubting.    But  the  conviction  of  Joseph  Boberteon  has  no  bearing 
whatever  on  the  present  question.    Indeed  the  strongest  proof  that  a  certificate  is 
not  traversible,  is  to  be  found  in  the  criminal  law  of  Scotland.    Besides,  it  is  per- 
fectly manifest,  that  when  we  are  talking  of  proclamation  of  banns,  it  has  nothing 
to  do  with  the  question  of  consent  at  the  time  of  the  marriage.    A  party  can  resile 
after  banns  have  been  proclaimed.    Indeed  one  of  the  parties  is  seldom  privy  to 
the  publication.    The  inquiry,  therefore,  has  no  bearing  on  the  point  of  consent, 
and  consent  before  the  clergyman  is  the  essence  of  marriage.     Proclamation  was 
intro-  [154]  -duced,  not  in  relation  to  consent,  but  to  put  people  on  their  guard, 
and  save  from  alliances  within  the  forbidden  degree  of  affinity.    The  cases  quoted 
against  us  do  not  apply,  or  they  may  be  reconciled  with  the  principles  just  laid 
down;  for  in  a  marriage,  besides  consent,  there  must  be  an  understanding  to  com- 
prehend ;  and  the  want  of  understanding,  from  extreme  youth,  would  annul  a 
marriage  as  much  as  the  want  arising  from  idiocy  and  lunacy.     But  there  was 
no  extreme  youth  here ;  and  except  these  cases,  there  is  no  authority  for  estab- 
lishing so  dangerous  a  novelty  as  that  projected  by  the  appellant.    But  if  such 
evidence  be  admitted  at  all,  to  what  extent  is  it  to  go  ?    To  this  observation  of 
Lord  Stowell  in  the  case  of  Dalrymple  affords  a  satisfactory  answer.    But  even 
if  all  kinds  of  evidence  were  admissible,  and  such  inferences  could  be  drawn  as 
such  general  evidence  authorizes,  there  is  no  absence  of  consent  proved  by  the 
facts  and  circumstances  of  this  case.    There  is  a  presumption  in  favour  of 
marriage,  that  there  was  a  true  consent  interposed.    Now,  the  fallacy  of  the 
appellant's  argument  is,  that  '.he  treats  the  conduct  of  parties  as  inconsistent 
with  the  idea  of  consent  having  passed ;  whereas  it  can  only  be  treated  as  in- 
consistent with  the  sense  of  the  obli^tions  arising  from  the  consent    But  a 
breach  of  contract  does  not  n^ative  that  contract.    If  bigamy  could  prove  that 
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there  was  no  first  marriage,  there  never  could  be  bigamy.  Besides,  it  would 
rather  be  a  dangerous  doctrine,  that  the  more  husbands  a  wife  took,  the  stronger 
would  be  the  evidence  that  there  had  been  no  real  consent  to  many  the  first 
As  to  the  point  of  consummation,  it  is  admitted  that  the  respondent  slept  the 
night  of  the  marriage  in  the  scune  house  with  the  appellant ;  and  is  there  any 
thmg  in  her  history  and  conduct  to  render  the  natural  termination  of  such 
alliances  unlikely  ?  But  it  is  said,  that  M'Gregor  was  privy  to  the  marriage 
with  Jolly,  and  that  of  itself  was  a  proof  that  no  consent  had  been  inter- 
posed to  the  marriage  before  Joseph  Robertson.  But  there  is  no  conclusive 
evidence  of  knowlec^  before  the  marriage;  there  is  of  knowledge  after  the 
marriage.  But  the  question  still  remains,  what  is  the  operation  of  such  pos- 
terior knowledge  and  intimacy?  It  is  nothing  as  affecting  the  consent  by 
the  appellant  before  the  clergyman;  and  if  not,  of  what  consequence  is  the 
inquiry  or  the  admission  ?  But,  in  truth,  the  respondent  did  not  relinquish  his 
character  of  husband ;  that  is  established  by  the  proof.  Every  thing  shews  that 
there  was  a  real  consent,  although,  for  reasons  best  known  to  themselves,  the 
parties  did  not  choose  to  continue  to  fulfil  the  obligations  of  marriaga  To  allow 
it  to  be  [155]  said  that  Dr.  McNeill's  conduct  shews  there  was  no  consent  by  the 
appellant,  would  open  the  door  to  all  sorts  of  evidence.  Besides,  he  was  in 
hopeless  dotage.  As  to  the  last  point  which  I  have  to  notice,  whether  the 
Commissaries  meant  by  their  judgment  that  the  parties  were  to  return  to  their 
conjugal  rights,  or  only  that  they  were  married  parties,  I  understand  the  inter- 
locutor not  to  have  imposed  on  the  parties  the  obligation  of  adherence  and 
cohabiting.  There  is  a  declaratory  process  in  Scotland  for  the  very  purpose  of 
enforcing  adherence  after  the  declaration  of  marriage  has  been  pronounced.  These 
two  declarations  are  very  different  things.  A  clwn  for  adherence  may  be  for- 
feited by  personal  crime,  but  not  the  declarator  of  marriage.  The  point  raised 
in  the  present  summons  was  merely.  Was  there  a  marriage  ?  To  decide  that 
question  the  declarator  was  brought  There  might  or  might  not  have  been 
other  conclusions. 

Ea/rl  of  Lauderdale.  Do  you  mean  to  contend,  that,  under  the  present 
summons,  it  would  be  necessary,  in  order  to  enforce  the  adherence  of  the  parties, 
to  commence  a  new  action  ? 

Dr.  LusfdngtoTL  No,  my  Lord,  I  would  say  not  The  summons  is  so  wide 
that  the  pursuer  would  only  have  to  go  back  to  the  same  Commissaries,  and 
discuss  the  point  of  adherence.  As  to  the  plea  of  personal  exception,  that  is 
given  up  by  the  appellant,  and  wisely.  With  us,  even  in  the  most  distressing 
case  of  nullity  of  marriage,  arising  out  of  our  marriage  statutes,  such  a  plea  was 
not  listened  to,  and  yet  the  Court  would  have  been  glad  to  have  availed  them- 
selves of  the  means  of  protecting  the  injured  woman.  There  have  been  instances 
of  a  marriage  of  twenty  years'  standing,  and  of  which  eleven  children  have  been 
bom,  being  annulled.  Yet  although  the  father  came  into  Court  to  seek  the  aid 
of  the  statute  to  attest  his  moral  guilt,  the  plea  of  personal  exception  did  not 
bar  him.  It  is  the  interest  of  the  public,  that  the  true  legal  status  of  parties 
be  declared.  Whatever,  therefore,  has  been  the  respondent's  conduct,  he  must 
have  his  declarator  of  marriaga  But  it  may  be  said,  that  the  plea  of  exception 
will  stand  against  a  claim  for  adherence ;  and,  indeed,  what  is  adultery,  cruelty, 
desertion,  when  used  as  a  defence,  but  a  plea  of  personal  exception  to  the  claim 
for  adherence  ?  But  there  is  a  peculiarity  in  the  present  case.  We  shall  sup- 
pose adultery  on  the  part  of  M'Gr^or ;  and  it  must,  in  return,  be  conceded  to 
us,  that  there  has  been  adultery  on  the  part  of  the  appellant  But  the  law  says, 
that  where  there  has  been  a  compensaiio  criminis,  the  parties  must  Uve  together. 
This  is  bottomed  upon  the  ancient  canon  law,  wMch  is  good  authority  in 
p.66]  a  Scotch  case.  Where  two  parties  commit  adultery,  neither  is  entitled 
to  a  divorce.  And  there  is  no  intermediate  place  between  adherence  and  divorce. 
If,  therefore,  there  cannot  be  a  divorce,  there  must  be  adherence.    It  has  been 
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much  pressed,  that  the  respondent  cannot  be  justified  in  a  Court  of  Justice  for 
his  behaviour  in  this  matter.  But  we  don't  ask  a  favour;  we  only  ask  for 
what  law  gives  him — ^his  legal  rights.  And  it  is  against  all  principle  to  investi- 
gate the  moral  character  of  the  party,  where  he  only  claims  the  ordinary 
administration  of  the  law.  Any  such  inquiry  is  not  merely  superfluous,  but  is 
unjust.  This  House  ought  not  to  attempt  to  create  a  precedent  for  meting 
out,  what  would  be  contrary  to  all  sound  principle,  a  nice  and  accurately  cal- 
culating equity  to  satisfy  each  individual  case.  You  cannot  apportion  law  to 
morals.  If  you  try  to  do  so,  it  will  be  a  failure  in  a  great  majority  of  cases, 
and  would  sap  the  most  valuable  basis  of  justice — certainty  in  its  administration. 

Harl  of  Eldon,  There  is  one  circumstance  in  this  case  to  which  I  wish  to 
direct  Counsel's  attention.  The  judgment  of  the  Conunissary  Court,  and  of  the 
Court  of  Session  is,  that  a  good  marriage  was  solemnized  by  the  Eev.  Joseph 
Robertson  at  Edinburgh;  now,  the  respondent's  summons  states,  that  a  good 
marriage  was  solemnized  at  Holytown.  If  the  first  marriage  be  good,  can  the 
second  marriage  be  any  thing  more  than  a  form  of  marriage  ?  If  the  second  be 
a  good  marriage,  how  is  it  to  stand  on  an  interlocutor,  where  the  Judge  pro- 
ce^  upon  a  summons  which  declares  a  former  valid  marriage  ?  Can  both 
marriages  be  good  ?  It  is  a  common  thing,  I  know,  for  a  person  who  has  been 
married  in  Scotland,  to  be  married  a  second  time  in  England.  He  may  not  be 
able  to  prove  the  Scotch  marriage;  emd  if  he  cannot  prove  the  marriage  in 
Scotland  himself,  nobody  else  can ;  and  therefore  the  marriage  in  England  will 
stand  good.  But  can  he  prove  that  second  marriage  to  be  good  upon  a  summons 
which  declares  that  there  was  a  prior  valid  marriage  ?  Should  he  not  first  get 
a  deliverance  by  a  judgment  with  respect  to  the  prior  valid  marriage  ?  Can 
there  be  two  valid  marriages  ? 

Keay,  The  statement  in  the  summons  is,  that  an  irregular  marriage  was 
celebrated  by  Dr.  M'NeiU,  between  the  appellant  and  respondent  at  Holytown. 

Earl  of  Eldon,  Yes ;  but  according  to  your  law,  that  irregular  marriage  is  a 
good  and  valid  marriage,  although  it  was  irregular.  You  have  asserted  in  your 
summons,  that  what  (Ud  pass  at  Holytown  was  not  an  irr^ular  something — an 
irr^ular  ceremony  —  [167]  but  an  irregular  marriage.  Now,  if,  although 
irregular,  it  be  still  a  valid  and  good  marriage,  how,  upon  this  summons,  can  the 
second  be  a  good  and  valid  marriage?  Could  any  subsequent  ceremony  between 
the  same  parties  be  also  a  marriage  ?    You  say  it  was  to  complete  that  marriaga 

Keay.  I  admit  certainly  that  the  second  marriage  was  entirely  unnecessary, 
but  it  was  a  good  marriage.  It  is  not  an  uncommon  practice  in  irregular 
marriages  to  have  a  second  celebration. 

Earl  of  Eldon,  It  may  have  been  unnecessary ;  but  does  that  make  it  a  good 
marriage  ?  To  keep  the  pleadings  right,  I  want  to  know  whether  the  Court  can 
declare  that  to  be  a  good  marriage  which  the  party  applying  to  the  Court 
declares  to  have  taken  place  subsequently  to  a  prior  vcdid  marriage  ? 

Earl  of  Latcderdale,  Or  whether  the  Court  ought  not  to  have  found  that 
there  was  no  marriage  at  Holytown,  but  that  there  was  a  marriage  at  Edinburgh? 
The  first  marriage  was  said  to  be  by  Dr.  M'Neill,  though,  no  doubt,  there  was  no 
certificate  of  proclamation  of  banns. 

Earl  of  Eldon,  That  appears  to  be  of  no  consequence ;  for  in  Scotland  a 
certificate  of  that  kind  on  oath  seems  to  have  meant  a  certificate  of  twenty 
falsehoods. 

Keay,  If  the  pursuer  had  failed  in  an  attempt  to  prove  the  first  marriage 
at  Holytown,  it  might  have  been  necessary  for  the  Commissary  Court  to  find 
that  such  marriage  had  not  been  proved,  and  to  declare  that  another  marriage 
had  been  celebrated  at  Edinburgh.  But  that  was  not  necessary  in  this  case ; 
for  it  was  not  requisite  for  the  pursuer  to  offer  any  evidence  of  the  first  marriage 
which  took  place  at  Holytown,  as  the  second  marriage  at  Edinburgh  was  found 
to  be  valid  by  the  Court. 
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Earl  of  Lavderdale.  The  first  marriage  at  Holytown  was  before  a  clergTman, 
but  without  witnesses ;  and  if  it  took  place,  it  must  be  a  good  one. 

Keay.  I  am  not  aware  that  Dr.  M'Keill  was  a  regular  clergyman  entitled  to 
celebrate  marriages. 

King's  Advocate.  It  it  stated  in  this  paper  that  he  gave  the  nuptial 
benediction. 

£arl  of  Eldon,  The  summons  expressly  states,  that  there  was  an  irr^ular 
marri£^  contracted ;  that  a  marriage  was  completed  in  fact,  by  consummation 
by  the  parties  at  Holytown ;  and  in  order  more  effectually  to  celebrate  "  that " 
marriage, — that  marriage,  my  Lords, — this  second  marriage  was  had  before 
Joseph  Eobertson  in  Edinburgh.  Well,  then,  we  have  it  upon  the  face  of  the 
summons,  that  the  purpose  for  which  the  second  marriage  [168]  was  supposed 
to  be  had,  was  to  give  effect  to  the  first  marriage ;  that  is  the  intention  allied 
in  the  summons,  but  no  proof  whatever  is  given  of  the  marriage  at  Holytown. 
On  the  contrary,  this  gentleman  afterwards  confines  himself  simply  to  proof 
of  the  marriage  before  Joseph  Eobertson  at  Edinburgh.  Now,  is  that,  or  is  it 
not,  according  to  the  law  of  Scotland,  the  proper  way  of  making  the  probata  of 
the  allegata  in  your  summons?  Your  Lordships  must  observe,  that  Mr.  M'Gr^or 
brings  evidence  to  contradict  his  summons ;  for  when  he  produces  those  marriage 
lines,  which  are,  I  believe,  evidence  of  a  certificate  of  banns,  the  first  thing 
certified  in  these  lines  is,  that  the  parties  are  free  of  each  other, — "  free  and 
"  unmarried "  are,  I  believe,  the  words  used.  I  really  ask  those  questions  for 
explanation.  I  know  it  is  thought  a  hard  thing  to  make  such  objections  to  a 
Scotch  summons ;  but  in  a  matter  of  this  great  importance,  I  certainly  think 
that  the  summons  ought  to  be  very  accurate.  Your  own  summons  expresses 
your  wish  to  get  married  again,  for  the  purpose  of  effectually  celebrating  that 
marriage  at  Holytown. 

Keay.  Then,  supposing,  my  Lords,  the  summons  to  be  loosely  drawn,  can 
that  be  urged  as  an  objection  by  the  defender  in  this  stage  of  the  proceeding  ? 

Earl  of  Eldon.  The  question  is.  Whether  a  paiiy  who  comes  into  Court  with 
this  summons,  must  not  prove  what  is  alleged  in  his  own  summons  ? 

Earl  of  Lauderdale,  And  whether,  by  giving  up  the  Holytown  marriage, 
you  have  not,  in  fact,  cut  yourselves  out  of  the  cause  ? 

Keay.  Supposing,  my  Lords,  that  we  had  gone  into  proofs  of  the  Holytown 
marriage ;  that  evidence  had  been  given  for  and  against  that  marriage ;  and  that 
the  result  was,  that  no  such  marriage  had  been  proved ;  and  that  the  summons 
contained  a  substantive  statement  of  a  marriage  at  Edinburgh,  and  that  the 
evidence  of  such  marriage  was  complete ;  would  your  Lordships  have  dismissed 
the  action,  upon  the  ground  that  the  statement  in  th6  summons  was,  that  the 
second  marriage  was  calculated  for  the  purpose  of  completing  the  former 
marriage? 

Earl  of  Eldon.  I  cannot  venture  to  say  what  this  House  would  do,  but  I 
should,  for  my  part,  feel  a  strong  inclination  to  ask,  in  the  first  instance,  the 
Court  of  Session,  what  they  would  have  done  if  such  an  objection  as  the  present 
had  been  made.  This  summons  bears  likewise  evidence  of  the  intention  of  the 
woman  with  respect  to  this  second  marriage,  for  it  states,  that  it  was  the  inten- 
tion of  both  parties  to  give  effect  to  the  former  mar-  [169]  -rit^  by  celebrating 
this  second  marriage.  Now,  if  she  did  not  go  to  the  house  of  Joseph  Robertson 
with  that  intention,  she  did  not  go  with  that  intention  which  you  all^  in  your 
summons  to  be  the  operative  cause  of  her  going  to  Robertson's  house.  You 
must  observe,  that  neither  the  Commissary  Court,  nor  the  Court  of  Session, 
negatives  the  former  marriage,  nor  makes  any  deliverance  upon  that  part  of 
the  summons ;  so  that,  if  this  House  should  be  of  opinion  that  no  valid  marriage, 
either  upon  the  ground  of  irregularity,  or  upon  any  other  ground,  was  contracted 
in  May  1816,  this  gentleman  would  be  at  liberty  to  go  again  before  the  Com- 
missary Court  in  a  new  action,  and  insist  that  he  was  married  at  Holytown. 
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Lord  CfhanceUor.  It  is  uncertain,  from  the  decree  of  the  Court  of  Seseion,  or 
the  decree  of  the  Commissary  Court,  when  the  marriage  which  has  been  pro- 
nounced good  took  place.  The  decrees  onlj  say,  that  the  parties  are  married 
persons,  but  from  what  period  the  decrees  do  not  state ;  and  it  will  be  necessary 
to  know  from  what  period  they  Jtre  to  be  married  persons,  when  we  come  to 
declare  the  status  of  the  parties  interested. 

Keay.  According  to  the  practice  of  the  Courts  of  Scotland,  the  judgment  is 
taken  with  reference  to  the  evidence  laid  before  the  Court ;  and  in  this  cause  is 
applicable  to  the  marriage  of  the  23d  of  May.  The  judgment  must  be  considered 
as  applicable  to  that  marriage. 

JSarl  of  Eldon.  Give  me  leave  to  ask  you  this  question,  What  means  have  we 
of  knowing  that  our  judgment  will  put  an  end  to  this  cause  ?  Suppose  this 
House  should  be  of  opinion  that  the  marriage  of  the  23d  May  1816  was,  for 
sufficient  reasons,  not  a  good  marriage,  would,  or  would  not,  this  gentleman  be 
at  liberty,  upon  this  or  upon  some  new  process,  to  go  into  the  Commissary  Court, 
and  desire  to  have  a  declarator  stating  him  to  have  been  married  in  the  spring 
of  1816  ?  I  suppose  that  your  spring  in  Scotland  is  a  little  before  May.  There 
is  no  deliverance  upon  the  first  marriage, — there  are  two  marriages  alleged, — are 
both  good  ?  If  both  are  bad,  we  know  that  two  bad  marriages  cannot  make  one 
good  marriage ;  but  ought  there  not  to  have  been  some  deliverance  upon  the 
all^ation  of  the  first  marriage  ?  and  ought  there  not  to  have  been  some  atten- 
tion paid  to  this  circumstance, — that  the  pursuer  states  in  his  summons,  that 
the  leading  and  primary  intention  of  the  parties  in  going  before  Joseph  Robertson 
was  to  make  a  good  marriage  of  "  that  marriage,"  which  he  allies  to  have  been 
validly,  though  irr^ularly,  contracted  at  Holytown  ? 

[160]  Keay,  To  the  first  question  put  by  your  Lordship,  whether,  from  the 
judgment  of  the  Commissary  Court,  it  can  be  known  what  marriage  has  been 
confirmed?  I  say,  that  the  judgment  of  the  Commissary  Court  is  full  and 
explicit — ^They  "find,  that  the  pursuer  has  established  by  sufficient  evidence 
"  that  a  marriage  was  celebrated  betwixt  the  defender  and  him,  by  the 
"  Reverend  Joseph  Robertson,  late  minister  of  the  chapel  in  Leith-wynd, 
"  Edinburgh,  in  the  month  of  May  1816  ; "  and,  upon  that  finding,  the  parties 
were  pronounced  married  persons;  and  upon  a  review  the  Commissaries  find, 
"  that  no  circumstances  have  been  attempted  to  be  proved  on  the  part  of  the 
"  defendant  from  which  to  infer  intimidation,  as  aveired  by  her."  This  second 
interlocutor  clearly  applies  to  the  marriage  at  Joseph  Robertson's,  which  the 
defender  avers  to  have  been  effected  by  intimidation. 

Earl  of  Eldon,  Then  give  me  leave  to  ask  you  this  question.  According  to 
your  notion  of  the  law  of  Scotland,  would  that  which  was  found  to  have  taken 
place  at  Joseph  Robertson's  be  a  marriage,  if  it  were  true,  as  stated  in  your 
summons,  that  a  valid  though  irregular  marriage  had  been  contracted  between 
those  parties  previous  to  that  day,  the  23d  of  May  1816  ? 

King*s  Advocate.  Their  summons  is  not  founded  upon  the  marriage  at 
Joseph  Robertson's,  for  they  state  that  that  marriage  was  to  confirm  the  other 
irr^ular  marriage  at  Holytown. 

Earl  of  Eldon.  We  have  a  great  deal  of  allegation  about  the  marriage  at 
Holytown,  and  of  what  preceded  it ;  but  we  have  no  proof  to  support  those 
all^ations :  and  we  have  most  important  evidence  of  what  followed  after  that 
marriage.  The  intention  of  the  marriage  at  Joseph  Robertson's  is  expressed, 
(foolisUy,  I  think, — I  beg  pardon  for  using  that  word ;  but,  in  my  opinion,  it  is 
foolishly  expressed  in  the  summons),  to  be  to  give  effect  to  the  first  marriage, 
"  that  marriage  "  celebrated  at  Holytown.  Now,  if  the  first  was  a  bad  marriage, 
the  second  may  be  good ;  but  I  have  never  yet  heard  how  the  second  can  be 
considered  a  good  marriage,  if  the  first  were  a  good  marriage ;  and  yet  the  first 
marriage  is  c^^ed  to  be  a  good  marriage ;  and  it  is  now  said,  that  the  judgment 
finds  the  second  marriage  to  be  good.    So  that,  taking  the  allegation  in  the 
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summons,  and  the  judgment  of  the  Court  of  Session,  we  have  two  good  marriages 
contracted  between  the  same  parties. 

Keay.  It  is  true  that  the  summons  sets  forth  both  marriages ;  but  the  judg- 
ment only  finds  the  second  marriage  to  be  valid.  I  apprehend,  that  the  finding 
of  the  Court  disposes  of  the  first  marriaga 

[161]  -Blar/  ofJSldon,  That  apprehension  comes  late,  Mr.  Keay ;  for  you  take 
credit  for  giving  up  the  proof  of  the  first  marriage  as  not  necessary. 

Keay,  If  a  pursuer  makes  an  averment,  and  then  declines  to  prove  it,  he 
necessanly  must  submit  to  have  this  averment  negatived,  and  the  Commissaries 
necessarily  n^atived  it  in  finding  the  second  marriage  proved.  Then  the 
question  arises,  if  the  parties  had  loosely  contracted  marriage,  having  no 
witnesses,  and  afterwards,  with  a  view  to  complete  the  marriage,  had  another 
marriage,  would  that  marriage  be  of  force  and  avail  ?  It  would ;  and  it  was  the 
duty  of  the  appellant,  if  she  saw  reason  to  object  to  the  shape  of  the  summons, 
to  have  said,  dispose  of  the  first  alleged  marriage,  before  you  proceed  to  the 
second. 

King's  Advocate.  But  the  second  was  not  a  marriage  at  all.  It  was  an  order 
or  ceremony  to  complete  or  publish  the  first  marriage.  No  consent  was  then 
interposed ;  for,  ex  concessis  of  the  summons,  the  parties  were  already  man  and 
wife,  and  in  that  character  had  consummated.  The  respondent,  having  so 
libelled  his  case,  cannot  abandon  the  proof  of  the  first  marriage,  and  betake 
himself  to  a  second ;  at  all  events,  we  are  let  into  facts  and  circumstances  to 
shew,  that  at  Joseph  Robertson's  there  was  not  a  consent  ad  ipsum  rruUrimonium. 

Earl  of  Lauderdale.    Was  Dr.  M*Neill  a  clergyman  ? 

Tfie  King's  Advocate.  I  understand  he  was  a  clergyman.  I  find  it  stated  in 
the  papers  he  gave  the  nuptial  benediction. 

lord  Chancellor.  He  does  not  appeeo*  to  have  been  a  clergyman  from  any 
thing  in  the  papers,  I  think. 

Earl  of  Eldon.  The  respondent,  in  his  summons,  avers  consummation  after 
the  Holytown  marriage,  which  he  does  not  in  the  other  marriage. 

The  Kin^s  Advocate,    Just  so,  my  Lord. 

Earl  of  Eldon.  I  should  wish  to  ask  a  question,  which  Mr.  Keay  or  Mr. 
Miller  can  perhaps  answer.  The  summons  avers,  that  it  was  to  carry  into 
execution  that  marriage  alleged  to  have  been  contracted  at  Holytown,  that  the 
ceremony,  or  whatever  you  call  it,  took  place  at  Edinburgh.  Either  this  gentle- 
man, Mr.  M*6r^or,  had  sufficient  proof  of  a  marriage  at  Holytown,  or  he  had 
not.  If  he  had  sufficient  proof  of  the  marria^  at  Holytown,  he  could  have 
made  good  the  averment  of  his  summons ;  but  if  he  had  not  sufficient  proof  of 
the  marriage  at  Holytown,  (which  may  be  the  case,  and  we  know  very^  often 
happens  in  matters  of  this  sort),  I  want  to  know  whether,  according  to  the 
practice  of  the  Commissary  Court  of  Scotland,  [162]  and  the  Court  of  S^on,  he 
might  not  have  applied  to  amend  his  summons ;  that  is,  to  have  struck  out  the 
averment  of  the  marriage  at  Holytown,  and  to  have  altered  his  summons  so  far 
as  to  have  averred  a  marriage  at  Edinburgh  ? 

Miller.  There  is  no  doubt  that,  accordmg  to  the  law  and  practice  of  Scotland, 
(not  in  every  case,  but  generally  speaking),  there  is  a  power  in  the  pursuer  of 
an  action,  at  a  certain  stase  of  the  proceedings,  to  amend  his  summons ;  but 
though  that  is  generally  aUowed,  it  is  not  allowed  in  all  cases.  I  am  not  pre- 
pared to  say,  mat  if  the  pursuer  had  applied  for  permission  to  amend  his 
summons,  he  might  not  have  been  defeated  by  shewing  that  there  was  a  distinct 
averment  in  point  of  fact,  and  that  the  proposed  amenoment  would  negative  that 
averment,  and  do  away  completely  any  idea  of  a  second  substantive  marriage. 
I  cannot  say  how  that  question  would  be  disposed  of  after  argument,  nor  am  I 
aware  that  a  precisely  similar  case  has  occurred ;  but  the  general  rule  is,  that 
before  parties  join  issue,  and  go  to  proof,  the  pursuer  may  apply  for  leave,  and 
he  generally  does  on  such  application  obtain  leave,  to  amend  his  summons,  to 
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vary  any  fact,  or  supply  any  thing  in  respect  of  which  he,  on  further  inquiry 
and  consideration,  conceived  he  can  bring  forward  proof. 

JSarl  of  Lauderdale,  There  is  no  doubt  he  might  have  abandoned  his  summons 
and  proceeded  afresh. 

King's  Advocate,  There  is  no  doubt,  I  apprehend,  that  that  might  have 
been  done. 

Dr,  lAisMngton,  The  respondent  avers  two  marriages ;  afterwards  he  finds 
that  he  cannot  prove  the  first;  but  would  you  require  him  to  abandon  the 
second,  when,  if  the  first  is  bad,  the  second  must  stand  good  ? 

Earl  of  Eldon.  Still  there  is  this  great  difi&culty : — It  has  happened  to  me, 
whilst  I  had  the  honour  of  holding  the  Great  Seal,  to  know  that  a  great  many  of 
my  female  wards  have  thought  proper  to  be  married  in  Scotland  rather  than 
England ;  and  it  has  also  been  a  right  mode  of  proceeding  in  that  Court,  to  take 
care  that  the  parties  so  married,  should  be  married  over  «^ain  in  England  on 
account  of  the  difficulty  of  proof.  There  are  two  ways  in  which  that  second 
marriage  may  take  place — the  one  by  license,  the  other  by  banns :  and  I  have 
had  reason  to  learn,  that  at  Doctors  Commons  your  license  is  very  special,  and 
a  well  considered  one ;  but  I  have  also  had  reason  to  know,  that  persons  in  the 
country,  who  are  authorized  to  issue  Kcenses,  do  not  conform  to  your  proper  and 
well  considered  form.  Now  I  take  it,  there  can  be  no  manner  of  doubt,  and 
[163]  that  it  would  be  the  most  dangerous  thing  in  the  world  to  breathe  any 
thing  like  doubt,  upon  the  validity  of  one  or  other  of  those  marriages.  If,  there- 
fore, a  person  has  occasion  to  sue  in  our  Courts,  he  avers  generally  that  he  is 
married.  He  does  so  in  our  Courts — I  do  not  know  how  it  is  in  your  Courts, 
nor  do  I  presume  to  say  a  word  about  that.  He  may  set  about  proving  the 
marriage  in  England,  if  he  thinks  proper ;  or,  if  he  can  prove  the  marriage  which 
took  place  in  Scotland,  he  may  prove  both ;  and  as  the  marriage  in  Scotland  is 
a  good  marriage,  the  question  then  is,  whether  his  proof  of  the  second  marriage 
really  establishes  any  fact  whatever,  except  that  he  went  through  the  ceremony. 
But  in  whatever  way  the  cause  is  disposed  of  in  our  Courts,  the  one  or  the  other 
marriage  is  certainly  good :  and  the  .question  then  would  be,  whether,  if  there 
was  a  declaration  stating  that  he  had  been  married  in  Scotland,  and  then  a 
declaration  stating  that,  after  he  had  been  duly  married  in  Scotland,  he,  for  the 
purpose  of  making  that  marriage  good,  (for  that  is  the  averment  in  this  case), 
was  again  married  in  England,  whether,  on  a  declaration  so  peculiarly  framed, 
the  proof  of  the  first  marriage  in  Scotland  would  not  n^ative  the  assertion  of 
the  second  marriage  in  England  ?  It  is  a  question  of  form  upon  the  summons, 
and  nothing  else:  It  is  not  a  question  of  substance.  I  have  taken  this 
opportunity  of  mentioning  it,  because  I  am  sure  it  would  be  a  most  desirable 
thmg  that  all  persons  in  the  country,  authorized  to  grant  licenses,  should  be 
furnished  with  your  excellent  form,  and  should  proceed  according  to  the  Doctors 
Commons. 

Dr,  Lmhington,  If  the  late  Lord  Mansfield  had  been  aware  of  our  form  of 
license,  when  he  advised  the  late  Earl  of  Berkeley  as  to  the  form  of  license  for 
his  second  marriage,  it  is  not  impossible  that  that  case  might  have  taken  a 
different  turn. 

Earl  of  Eldon.  The  only  question  hei*e  would  be,  if  there  was  an  opportunity 
of  amending  your  summons,  or  of  abandoning  your  summons  before  issue  joined, 
whether,  as  you  have  not  amended  your  summons,  and  have  not  abandon^  your 
summons,  and  raised  a  new  summons  before  issue  joined,  thei-e  is  or  not  proof  of 
that  first  marriage  at  Holytown  ?  Is  it  enough  for  us,  in  a  case  of  this  grave 
importance,  that  vou  should  merely  take  upon  yourself  to  say  that  you  could 
make  no  proof  oi  that,  while  you  continue  in  your  summons  to  aver  that  you 
could? 

Kin^s  Advocate,  Dr.  M*Neill  is  dead ;  so  there  is  no  living  witness  of  the 
alleged  first  marriage ;  and  yet  the  respondent  continues  to  repeat  the  statement : 
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He  even  continues  to  aver  [164]  consummation  after  the  Holytown  marriage,  a 
thing  the  Doctor  could  not  have  proved. 

Earl  of  Eldon,  That  is  a  sort  of  thing  they  could  have  proved,  I  should  have 
thought ;  or  at  least  given  tolerable  proof  of  it,  though  Dr.  M*Neill  was  in  his 
grava  They  prove  that  there  were  two  beds  in  the  room,  and,  I  think,  some 
sheets,  or  curtain,  or  something  of  that  kind,  put  up ;  a  sort  of  thing  which,  I 
suppose,  might  have  been  removed. 

Lord  CluincdloT,  That  would  not  have  been  an  insurmountable  impediment 
in  such  a  case,  I  apprehend. 

King's  Advocate.  When  parties  return  from  a  Scotch  marriage,  and  axe  here 
married  again,  that  is  done  to  remove  doubts,  but  not  to  complete  the  Scotch 
marriage;  and  the  second  could  be  proved,  should  evidence  of  the  first  be 
deficient.  In  our  case,  the  status  of  parties  was,  according  to  the  respondent's 
statement,  determined  before  they  went  before  Joseph  Robertson.  There  was  no 
consent  to  marriage  before  him,  but  a  consent  to  heal  the  irregularity  of  the 
alleged  marriage  at  Holytown.  The  witnesses  at  Joseph  Robertson's  did  not  know 
what  had  passed  at  Holytown.  So  while  they  speak  to  an  apparent  consent  to 
marry,  they  truly  are  only  speaking  to  the  completion  of  the  first  marriage.  The 
evidence  is  quite  defective  as  to  the  marriage  lines. 

Lord  Chancellor.  Where  is  the  certificate  of  the  proclamation  of  banns? 
Has  it  been  proved  that  this  certificate  was  given  in  l^al  form  ? 

Dr.  Lushington.  The  certificates  of  the  proclamation  of  the  banns  is  proved 
to  have  been  given  by  two  witnesses,  and  it  was  exhibited  to  Joseph  Robertson 
at  the  time  of  the  marriage. 

Lord  Chancellor.    Do  you  mean  precisely  in  the  form  which  is  stated  in  the 
appendix  to  the  additional  proof  ? 
Lhr.  Lushington.     I  do. 

Earl  of  LauderdcUe.  If  I  recollect  the  evidence,  they  do  not  prove  that  a 
certificate  of  proclamation  of  banns  was  given.  All  they  state  is,  that  upon  the 
sight  of  the  entry  in  the  books,  and  the  laiowledge  of  their  practice,  there  must 
have  been  one. 

Dr.  Lushington.    Yes,  exactly  so. 

King's  Advocate.  There  Jtre  great  doubts  if  ever  it  was  given  at  all,  and  still 
more  that  it  was  produced  to  Joseph  Robertson  at  the  time  of  the  marriage. 
There  is  the  evidence  of  Mrs.  Robertson,  that  she  either  saw  or  heard  of  one ; 
but  all  which  Miss  Robertson  says  is,  that  her  father  said  there  were  marriage 
lines. 

Lord  ChanceUoT.  Have  you  turned  to  the  evidence  of  Mason  ? 
[165]  Dr.  Lushington.  Mason  distinctly  swears  he  is  quite  certain  that  he 
gave  out  the  certificate  of  proclamation  of  banns  in  the  usual  form  to  these 
parties.  It  is  impossible  to  have  a  stronger  or  a  more  conclusive  proof.  The 
proclamation  of  banns  in  this  country  could  never  be  proved  by  better  evidence ; 
for  no  man's  memory  serves  him  as  to  a  particular  act 

Earl  of  Latiderdale.     It  is  an  impression  from  his  usual  practice. 
Lord  Chcmcellor,    He  does  not  remember  it,  but  he  is  sure  of  it,  because  it 
corresponds  with  his  usual  practica 
Dr.  Lushington.    Just  so,  my  Lord. 

Kin^s  Advocate.  The  respondent  cannot  better  his  case  by  the  appellant's 
admissions,  for  he  must  take  them  with  their  qualifications ;  and  she  alleges  force 
and  fear,  and  influence  which  the  consideration  had  that  he  was  possessed  of  her 
father's  deeda  He  admits  these  deeds  were  placed  in  his  hands  by  Dr.  M'Neill 
after  the  marriage. 

Earl  of  Latiderdale.  That  is  a  very  important  passage.  It  proves  that  the 
respondent  was  in  possession  of  the  deeds  before  the  ceremony  at  Joseph  Robert- 
son's ;  for  the  words  are, "  They  were  placed  in  his  possession  by  Dr.  McNeill  after 
"  the  marriage  had  taken  place."    Now,  Dr.  M'NeiU  knew  only  of  the  marriage 
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at  HolTtown,  because  it  is  in  evidence  that  the  other  marriage  was  concealed 
from  him. 

JSarl  of  Eldon.  My  Lords,  From  the  view  I  take  of  this  case,  I  beKeve  I  shall 
have  the  concurrence  of  all  the  noble  Lords  now  in  the  House,  ia  the  motion  I 
am  about  to  make, — ^viz.  That  the  House  shall  proceed  to  judgment  in  this  case, 
after  the  recess.  I  will  take  this  opportunity  of  disposing  of  one  point,  which 
was  raised  by  myself,  namely,  with  respect  to  the  proceeding  so  far  as  it  has 
two  objects  in  the  prayer  of  the  summons :  the  one  is,  that  of  declarator  of 
marriage;  the  other  is  what  we  should  call  a  restitution  of  conjugal  rights, 
which  they  call  a  decree  for  adherence.  I  was  misled  by  the  circumstance  of 
my  not  having  read  the  petition  of  appeal  in  this  case ;  but  the  petition  of 
appeal  was  regularly  founded  on  the  Act  of  Parliament,  which  now  lies  before 
me ;  and  which  Act  of  Parliament  authorizes  an  appeal  to  this  House,  after  an 
interlocutor  is  pronounced  which  may  have  a  material  effect  upon  the  ulterior 
proceedings  in  the  Court  below ;  if  that  interlocutor  is  appealed  from,  either 
with  leave  of  the  Division,  or  there  is  certified  to  have  been  a  difference  of 
opinion  among  the  Judges.  Therefore,  the  interlocutor  having  in  the  first 
instance  disposed  of  no-  [166]  -thing  more  than  the  fact  of  a  marriage,  an  appeal 
was  interposed ;  and  upon  that  appeal  we  can  do  nothing  that  is  positive  and 
final,  except  by  a  declaration  upon  the  question,  marriage  or  no  marriage,  regard 
being  had  to  the  summons,  the  condescendence,  and  the  other  proceedings  in 
the  case.  I  apprehend,  however,  on  looking  into  the  Act  of  Parliament,  (and  I 
wish  to  mention  it  now,  that  if  there  is  any  objection  to  stating  it,  on  generally 
applying  myself  to  the  gentlemen  who  come  from  Scotland  with  respect  to  this 
cause,  I  may  be  set  right),  there  is  nothing  in  this  Act  of  Parliament  which  will 
prevent  this  House,  if  it  thought  proper,  sending  back  this  judgment  which  has 
been  pronounced,  from  which  there  is  now  an  appeal,  requiring  the  Court  to 
give  its  judgment  also  upon  the  other  prayer  of  the  summons ;  namely,  whether 
there  should  or  should  not  be,  in  such  a  case  as  this,  a  restitution  of  conjugal 
right&  At  the  same  time,  as  it  is  of  infinite  importance  not  merely  to  these 
parties,  but  it  mav  be  so  to  many  other  persons,  (and  there  are  a  great  many 
questions  of  considerable  importance  and  difficulty  that  have  been  raised  at  the 
Bar),  nobody  can  doubt  that  if  the  case  can  be  disposed  of  upon  the  merits  now, 
it  should  be  so  disposed  of.  With  reference  to  the  importance  of  the  cases  and 
questions  to  which  I  have  alluded,  and  the  importance  of  delivering  these 
parties,  if  we  can  properly  and  jiistly  do  so,  by  our  first  determination,  it  has 
appeared  to  the  noble  Lords  who  have  heard  this  case,  as  well  as  myself,  that  it 
is  due  to  such  a  case  as  this  that  we  should  deliberate  upon  it  before  we  decida 
We  should  not,  however,  deliberate  too  long  upon  it,  and  therefore  I  should  now 
propose  to  your  Lordships  that  the  House  should  proceed  to  judgment  upon 
this  case  on  the  second  day  of  hearing  appeals  after  the  Easter  holidaya 

This  having  been  agreed  to,  the  House  of  Lords  thereafter  pronounced  this 
judgment : — 

"  Upon  due  consideration  of  all  the  proceedings  in  this  action  of  declarator 
''  of  marriage  at  the  instance  of  Malcolm  M'Gregor  against  Mary  Black  M'Neill, 
'*  particularly  of  the  summons,  dated  25th  March  1818,  wherein  the  allegations 
"  set  forth  are, — '  That  an  irr^ular  marriage  was  celebrated  between  the  said 
"  Malcolm  McGregor  and  the  said  Mary  Black  McNeill,  by  Dr.  M'NeiH,  at 
"  Holytown,  in  spring  1816,  which  was  consummated  by  their  spending  several 
''  nights  together  in  the  same  bed; '  and  '  that  they  considered  it  proper,  on  their 
"  return  to  Edinburgh,  in  the  month  of  May  1816,  that  no  time  snould  be  lost  in 
''  celebrating  in  f cum  ecdmon  that  marriage  which  had  [167]  been  irregularly 
"  celebrated  between  them ;  and  accordingly  they  were,  in  the  month  of  May 
"  1816,  regularly  married  by  the  Eev.  Joseph  Robertson,  minister  of  the  chapel 
''  in  Leith-wynd,  Edinburgh ; '  and  upon  examination  of  what  has  been  estab- 
"  lished  by  evidence  in  the  Courts  below,  with  reference  to  the  facts  alleged 
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"  in  the  said  summons — this  House  is  of  opinion,  that  there  is  no  proof  what- 
"  ever  of  any  marriage  between  these  parties  having,  at  any  time,  taken  place 
"  at  Holytown,  or  of  any  regular  marriage  in  fade  ecdtdce  having  been  celebrated 
"  between  them  at  Edinburgh,  in  the  month  of  May  1816.  And  farther,  this 
"  House,  taking  into  consideration  all  the  facts  and  circumstances  proved  in 
"  relation  to  the  conduct  of  the  parties,  both  before  and  after  the  23d  of  May 
"  1816,  is  of  opinion  that  there  is  not  evidence  sufficient  to  justify  the  con- 
"  elusion,  that  the  said  Mary  Black  M'Neill,  and  the  said  Malcohn  M'Gregor, 
"  did,  on  the  23d  of  May  1816,  or  at  any  other  time,  voluntarily  and  deliberately 
"  express  that  real  mutual  consent  immediately  to  contract  marriage,  which, 
"  by  the  law  of  Scotland,  is  necessary  to  give  validity  to  such  an  irregular 
"  marriage  as  is  alleged  to  have  taken  place :  It  is  therefore  ordered  and  adjudged, 
''  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled.  That  the  said 
''  several  interlocutors  complained  of  in  the  said  appeal  be,  and  the  same  are 
"  hereby  reversed ;  and  that  the  farther  proceeding  in  this  action  be,  and  the 
"  same  is  hereby  remitted  to  the  Court  of  Session,  with  instructions  to  give 
"  directions  to  the  Commissary  Court  to  dismiss  the  declarator  of  marriage 
"  raised  at  the  instance  of  the  said  Malcolm  M'Gr^or,  by  summons  of  date 
"  25th  March  1818,  and  to  assoilzie  the  defender,  the  said  Mary  Black  McNeill, 
''  from  all  the  concliisions  thereof:  And  this  House  having  so  ordered  and 
"  adjudged,  doth  not  think  it  necessary  to  determine  upon  what  has  been  sub- 
"  mitted  to  its  consideration,  viz.  Whether  the  sevoMd  interlocutors  herein 
"  before-mentioned  could  have  been  deemed  duly  pronounced,  in  proceedings  to 
"  which  Eobert  Jolly,  and  the  childi*en  of  the  defender,  Mary  Black  M'Neill, 
"  were  not  parties  ? " 

Earl  of  Lauderdalb. — ''My  Lords,  This  is  an  action  of  declarator  of  marriage 
brought  by  Malcolm  McGregor,  a  man  of  very  low  birth,  and  of  distinguished  immorality 
of  character,  against  Mary  Black  M'Neill,  the  natural  daughter  of  the  Eev.  Dr.  M'Neill, 
a  clergyman,  in  respect  of  immorality  of  conduct  certainly  worthy  of  sustaining  the 
[168]  relation  of  father-in  law  to  the  pursuer,  who  by  this  declarator  aims  at  the  honour 
of  becoming  his  son-in-law. 

''  My  Lords, — ^This  action  was  commenced  by  a  summons,  on  which  I  shall  have  a 
good  deal  to  observe,  raised  on  the  25th  of  March  1818 ;  and  after  the  usual  defence 
and  reply,  a  proof  was  allowed  and  taken,  which  having  come  to  be  advised  by  the 
Comnussary  Court,  we  find  that  the  first  interlocutor  of  the  Commissaries,  given  on  the 
Ist  of  June  1821,  was  to  the  following  effect : — '  The  Commissaries  having  considered 
'  the  memorials  for  the  parties,  proof  adduced  on  both  sides,  and  whole  cause,  find,  that 
'  the  pursuer  had  established  by  sufficient  evidence  that  a  marriage  was  celebrated 

<  betwixt  the  defender  and  him  by  the  Eev.  Joseph  Eobertson,  late  minister  of  the 
'  chapel  in  Leith-wynd,  Edinburgh,  in  the  month  of  May  1816 ;  and  find,  that  the 

<  defender  has  failed  to  establish  by  evidence  any  circumstances  sufficient  to  elide  the 
'  the  legal  presmuption  thence  arising,  of  the  matrimonial  consent  having  been  duly 
'  adhibited  by  her  on  that  occasion ;  find,  therefore,  facts,  circumstances,  and  qualifica- 
'  tions  proven,  relevant  to  infer  marriage  between  the  parties ;  find  and  decliure  them 

*  marri^  persons  accordingly,  and  decern/ 

"  Now,  on  this  interlocutor,  I  only  wish  to  call  your  Lordships'  attention  at  present 
to  the  circumstance,  that  the  finding  here  is  completely  different  from  the  allegation  in 
the  condescendence  and  summons;  for  they  allege,  that  a  regular  marriage  was  celebrated 
at  Edinburgh,  to  give  form  and  effect  to  the  private  marriage  which  was  alleged  to  have 
taken  place  at  Holytown. 

^'  My  Lords, — Subsequently  the  appellant  presented  a  short  petition  against  this 
interlocutor  of  the  Conunissaries,  and  on  the  7tii  of  December  1821  the  Commissaries 
pronounced  this  interlocutor : — '  Having  considered  this  petition,  and  answers  thereto, 

<  and  resumed  consideration  of  the  whole  process,  find,  that  no  circumstances  have  been 

*  attempted  to  be  proved  on  the  part  of  the  defender  from  which  to  infer  intimidation 
'  as  averred  by  her :  find,  that  the  inference  of  the  defender's  matrimonial  consent, 
'  arising  from  the  marriage  ceremony  at  Eobeitson's,  is  strengthened  by  the  defender's 
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*  admission  that  the  pursuer  accompanied  her  back  from  Eobertson's  to  her  father's 
'  house  on  the  same  evening,  and  that  a  presumption  thence  arises  of  sexual  intercourse 
'  having  followed  betwixt  the  parties,  which  is  farther  confirmed  by  what  passed  at 

*  White's,  the  lapidary,  some  time  thereafter :  find,  that  the  inference  of  the  defender's 

*  matrimonial  consent  is  not  contradicted  by  any  part  of  the  pursuer's  conduct  immedi- 
'  ately  following  the  marriage  ceremony ;  and  that  although  his  conduct  at  a  subsequent 
'  period  may  import  his  willingness  to  relinquish  his  legal  claims  to  the  defender  as  his 

*  wife,  such  conduct  cannot  destroy  the  legal  effect  of  the  evidence  adduced  to  establish 

*  the  validity  of  the  previous  union  of  the  parties  :  therefore,  with  these  explanations, 
'  refuse  the  desire  of  the  petition,  and  adhere  to  the  interlocutor  reclaimed  against' 

[169]  "  This  cause  was  then  brought  into  the  Court  of  Session  by  advocation,  and 
the  Court,  after  hearing  parties  upon  mutual  memorials,  remitted  it  to  the  Commis- 
saries, with  instructions  to  take  further  evidence.  Your  Lordships  have  had  in  your 
hands  the  whole  evidence,  and  at  the  Bar  they  have  commented  at  large  upon  the  proof, 
as  well  as  the  additional  proofs  that  were  taken  upon  that  occasion ;  but  notwithstanding 
those  additional  proofs,  the  Commissaries  adhered  to  their  former  interlocutor ;  and  the 
cause  having  been  again  brought  before  the  Court  of  Session,  the  interlocutor  was 
affirmed  by  that  Court ;  and  it  is  against  all  those  interlocutors  that  this  appeal  is 
brought  by  Mary  Black  M'NeUl,  the  appellant. 

"  Now,  before  calling  your  attention  to  the  particular  grounds  upon  which  I  shall 
humbly  offer  to  your  Lordships  my  reasons  for  thinking  that  those  interlocutors  ought  not 
to  be  affirmed,  I  wish  to  call  your  Lordship's  attention  shortly  to  the  outline  of  this  case. 

"  My  Lords, — It  appears  that  this  Mr.  McGregor  was  married  to  the  step-daughter  of 
a  woman  of  the  name  of  Christian  Eobertson,  to  whom  Miss  Mary  Black  McNeill  was 
given  in  charge  to  be  nursed  from  that  time,  though  she  returned  again  to  her  mother's 
house,  with  whom  she  lived  to  the  age  of  twenty-three.  Miss  Mary  Black  M'Neill  seems 
to  have  frequented  principally  the  society  of  Mrs.  Christian  Robertson  —  her  step- 
daughter, the  wife  of  Mr.  McGregor — of  another  daughter,  Margaret  Eobertson — a  type- 
founder of  the  name  of  M'Naughton,  and  his  wife,  another  daughter  of  Christian 
Eobertson — and  lastly,  of  a  cousin  named  Janet  Nicholson,  by  whom  it  appears  that 
MHjregor,  after  the  death  of  his  first  wife,  the  daughter  of  Christian  Eobertson,  had  two 
natural  children,  if  indeed  there  is  not  evidence  in  the  case  that  he  was  married  to  her ; 
because  your  Lordships  will  find,  that,  in  the  course  of  the  examination  of  this  Janet 
Nicholson,  though  she  asserts  broadly  that  she  never  had  confessed  it  either  to  Mr.  Jolly 
or  to  Mary  Black  McNeill,  and  though  she  is  asked  by  the  examiner  whether  she  ever 
confessed  it  to  any  body  else,  the  examiner  has  carefully  abstained  from  putting  the 
question  direct,  whether  she  actually  was  married. 

"  My  Lords, — In  such  society  your  Lordships  cannot  suppose  that  this  unfortunate 
woman  got  any  very  distinguished  education,  or  that  she  could  contract  habits  other  than 
those  which  were  calculated  to  debase  her  mind ;  but,  in  the  mean  time,  it  appears  that 
this  man,  Mr.  MKrregor,  who  must  be  considered  to  have  been  a  man  of  considerable  art 
and  cunning,  though  of  low  birth  and  station,  had  got  such  an  influence  over  the  mind 
of  Dr.  M*Neill,  that,  in  the  end  of  the  year  1815,  when  the  mother  of  Miss  Mary  Black 
McNeill  died,  we  find  him  boasting  that  he  had  used  his  influence  to  get  Mary  Black 
McNeill  acknowledged  by  her  father,  and  taken  into  his  house.  What  his  object  was  in 
so  doing  I  think  I  shall  convince  you ;  for  I  think  I  will  make  it  impossible  for  your 
Lordships  to  doubt^  that  he,  at  this  early  period,  laid  the  project,  through  the  influence 
he  had  gained  over  the  [170]  mind  of  Dr.  McNeill,  of  getting  to  himself  Dr.  McNeill's 
property,  through  the  medium  of  getting  the  hand  of  this  natural  daughter. 

"  In  pursuance  of  this  design  your  Lordships  will  find,  that,  by  Dr.  McNeill's  direc- 
tion, some  time  about  the  middle  of  April  1816,  he  managed  to  get  a  deed  executed, 
which  gave  to  Mary  Black  M*Neill  the  house  which  Dr.  M*Neill  inhabited,  and  £500  of 
money ;  and,  on  the  1st  of  May  following,  Mr.  McGregor  got  him  to  execute  a  deed, 
which  conveyed  to  Mary  Black  McNeill,  by  disposition  mortis  causa,  his  whole  landed 
property  lying  in  Lanarkshire,  in  the  neighbourhood  of  Holytown. 

"  My  Lords, — It  was  not  long  before  Mr.  McGregor  took  steps  to  follow  out  the 
design  which  he  had  thus  early  formed ;  for,  in  the  middle  of  May,  it  appears  that  he 
went  with  Dr.  M'Neill  and  his  daughter,  for  the  purpose  of  giving  his  advice  concerning 
the  management  of  the  property  near  Holytown,  and  it  is  alleged,  that  there  the 
irregular  marriage  stated  in  the  summons  took  place.     How  it  was  irr^^ular,  when  corn- 
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pared  with  the  marriage  subsequently  contracted  at  Edinburgh,  it  is  very  difficult  to 
discover ;  because  in  neither  was  there  a  proclamation  of  banns,  and  that  marriage  was 
celebrated  before  a  clergyman  of  the  church  of  Scotland  as  well  as  the  other,  and  I 
believe  the  most  immoral  clergyman,  with  the  exception  of  Mr.  Joseph  Kobertson,  that 
possibly  could  have  been  picked  out  from  the  members  of  that  church. 

"My  Lords, — Mr.  McGregor  states  to  your  Lordships,  that  he  returned  to  Edinburgh 
with  the  family  on  the  20th  of  May  1816 ;  and  that  the  parties  there  formed  the  design 
of  celebrating  regularly  the  marriage  which  had  been  irregularly  contracted  at  Holytown, 
Now,  my  Lords,  whether  the  parties  were,  or  were  not,  conscious  that  upon  this  occasion 
they  had  contracted  marriage,  I  shall,  in  stating  the  facts  of  this  case  to  your  Lordships, 
submit  to  you  my  opinion  subsequently  ;  but  in  the  mean  time  it  is  sufficient  to  say,  that 
there  is  not,  in  the  whole  mass  of  evidence,  any  proof  whatever,  that  from  the  moment 
that  that  adleged  marriage  was  contracted,  either  of  the  parties  acted  as  if  they  had 
actually  thought  they  had  been  married  persons.  I  know  very  well  that  the  Commis- 
saries have  stated,  that  immediately  after  the  marriage  nothing  was  done  such  as  was  suffi- 
cient to  contradict  the  inference  of  consent  on  the  part  of  Miss  McNeill.  They  find,  *  That 
'  the  inference  of  the  defender's  matrimonial  consent^  arising  from  the  marriage  ceremony 
'  at  Eobertson's,  is  strengthened  by  the  defender's  admission  that  the  pursuer  accom- 
'  panied  her  back  from  Eobertson's  to  her  father's  house  on  the  same  evening,  and  that 

*  a  presumption  thence  arises  of  sexual  intercourse  having  followed  betwixt  the  parties, 
'  which  is  farther  confirmed  by  what  passed  at  White's  the  lapidary  some  time  there- 
'  after:  find,  that  the  inference  of  the  defender's  matrimonial  consent  is  not  contradicted 

*  by  any  part  of  the  pursuer's  conduct  immediately  following  the  marriage  ceremony.' 
Now,  my  Lords,  in  point  of  fact,  I  think  there  is  direct  evidence  that,  p.71]  immediately 
following  the  marriage  ceremony,  there  was  such  contradictory  conduct ;  oecause  there 
is  an  admission  in  the  action  of  sequestration  by  this  very  Mr,  M'Gregor,  that  he  saw 
Mr.  Jolly  and  Mrs.  Jolly  together  within  a  few  days  of  the  marriage.  Within  a  few 
days  of  what  marriage  t  The  marriage  that  he  charges  is  the  marriage  that  he  says 
took  place  at  Holy  town ;  and  if  you  are  to  take  it  to  have  been  within  a  few  days  of 
that,  it  becomes  a  doubt  with  me,  whether  it  was  before  or  after  the  allied  celebration 
of  this  marriage  at  Edinburgh  that  this  meeting  took  place  in  Pilrig-etreet,  when  Mr. 
M*Gregor  puts  it  beyond  all  controversy  that  he  never  behaved  subsequently  as  if  he 
had  been  a  married  man,  because  he  states,  that  from  that  hour  he  abandoned  her,  and 
formed  an  idea  that  he  would  get  a  divorce.  Thus  it  is  clear,  by  his  own  confession, 
that  even  at  that  early  period  he  did  not  conduct  himself  in  such  a  manner  as  to  shew 
that  he  was  conscious  in  his  own  mind  that  he  was  married.  My  Lords,  on  the  other 
hand  it  is  certain,  that  the  lady,  from  the  very  first,  conducted  herself  in  a  manner  that 
shewed  that  she  had  not  the  most  distant  idea  that  she  was  married,  as  sufficiently 
appears  from  her  having  married  within  a  very  few  days  another  man,  with  the  consent 
of  her  father. 

"  My  Lords, — If  you  look  at  the  general  outline  of  this  case  you  will  see,  that  Mr. 
McGregor,  having  placed  himself,  as  he  thought  in  such  a  situation  that  he  might 
assert  his  right  if  it  turned  out  that  this  woman  really  possessed  her  father's  fortune, 
and  that  he  might  abandon  her  if  it  turned  out  otherwise,  (for  that  seems  to  have  been 
his  object),  abstained  from  doing  any  thing  to  assert  his  right  till  he  saw  her  married  to 
another  man — till  he  saw  children  bom  of  that  marriage ;  and  he  then  comes  forward, 
thinking  that  she  was  secured  in  the  possession  of  the  property,  and  overlooking  the 
scandalous  nature  of  the  attempt  to  deprive  an  innocent  man  of  his  wife ;  overlooking  also 
the  scandalous  nature  of  the  attempt  to  transfer  to  himself  as  his  legitimate  children  the 
children  of  another,  or,  perhaps,  rather  to  prepare  for  some  future  proceedings  to 
illegitimatize  those  very  children,  and  deprive  them  of  their  birth-right :  I  think  your 
Lordships  will  perceive,  that  a  more  scandalous  case  never  was  brought  before  any  Court 
of  Justice. 

"  Your  Lordships  must  recollect  that  last  year  there  was  a  case  discussed  at  your 
Lordships'  Bar,  I  mean  that  of  a  Miss  Turner  and  Mr.  Wakefield.  Compare  the  circum- 
stances of  that  case  with  this  case.  It  is  very  true  that  Mr.  Wakefield  seemed  to  have 
formed  a  scandalous  plan  to  possess  himself  of  that  young  lady's  property,  though  he  did 
not  know  her ;  but  is  the  disgrace  even  of  that  attempt  any  thing  like  McGregor's  plan, 
which  had  for  its  object  to  place  himself  in  such  a  situation,  that  he  might,  if  he  found 
it  convenient  at  a  subsequent  period,  claim  this  woman  as  his  wife,  to  the  effect  of 
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annihilating  the  status  of  the  children  she  boie  by  another  husband,  and  deprive  this 
[172]  man  of  his  wife,  who  it  does  not  appear  had  the  smallest  idea  that  she  really  was 
married  to  him  1 

'*  My  Lords, — If  on  that  occasion  your  Lordships  thought  it  necessary  to  interpose 
in  your  legislative  capacity,  I  am  sure  that,  acting  consistently,  it  is  impossible,  before 
your  Lordships  could  afiO^  this  judgment,  that  you  should  not  pause, — and  that  in 
your  legislative  capacity  you  should  not  send  down  a  bill  to  the  other  House  of 
Parliament  to  dissolve  this  marriage,  and  by  that  means  do  away  the  chance  of  this 
immoral  man  getting  the  fruits  of  the  fraud  that  he  has  attempted  to  commit  Fortu- 
nately, however,  my  Lords,  I  think  I  can  state  to  your  Lordships  grounds  which  will 
shew  you  that  there  is  no  occasion  to  resort  to  this  extraordinary  means  of  correcting 
the  evil,  because  I  think  it  is  impossible,  when  the  case  is  explained,  not  to  see  that 
you  cannot  affirm  the  decisions  of  the  Court  below. 

"  My  Lords, — No  man  possesses  a  'greater  admiration  of  the  great  powers,  and  of 
the  great  professional  talents  of  many  of  the  Judges  who  have  concurred  in  this  decision ; 
but,  when  a  member  of  the  House  has  a  duty  to  perform,  it  is  his  own  judgment  that 
he  must  consult ;  and  all  I  can  say  is,  that  if  I  am  wrong,  I  have  the  good  fortune  to 
have  here  my  noble  friend  who  is  sitting  on  the  woolsack,  and  a  noble  Lord  who  is  now 
sitting  near  bim,  who,  I  am  confident,  will  check  and  correct  (for  they  have  given 
minute  attention  to  this  case)  any  error  in  fact  or  argument  which  I  may  commit 

"  My  Lords, — ^That  you  may  follow  me  the  more  easily  throughout  the  reasoning  I 
am  about  to  submit  to  you,  I  will  state  to  your  Lordships  the  order  in  which  it  is  my 
intention  to  proceed. 

"  In  the  first  place,  I  mean  to  submit  to  your  Lordships,  that  under  the  summons, 
as  it  is  drawn,  it  would  be  impossible  for  your  Lordships  to  affirm  the  interlocutors  now 
appealed  against  In  the  second  place,  I  mean  to  submit  to  your  Lordships,  that  if  the 
summons  had  been  otherwise  drawn,  and  if,  instead  of  charging  an  irregular  marriage  at 
Holytown,  of  which  there  is  not  an  atom  of  proof — if,  instead  of  charging  an  intention 
at  Edinburgh  of  celebrating  a  regular  marriage  to  give  effect  to  that  irregular  marriage 
at  Holytown,  it  had  been  otherwise  worded,  and  there  had  been  charged  in  the  summons 
an  irregular  marriage  at  Edinburgh, — that  there  is  not  any  evidence  that  has  been  pro- 
duced upon  this  occasion,  I  mean  any  legal  evidence,  such  as  can  carry  conviction  to  a 
judicial  mind,  that  there  was  any  marriage  ceremony  at  all  took  place  upon  that  occasion. 
Thirdly,  my  Lords,  I  mean  to  submit,  that,  supposing  the  summons  had  been  otherwise 
formed,  so  as  to  charge  an  irregular  marriage ;  and  supposing  there  had  been  evidence, 
such  as  was  sufficient  to  convince  your  Lordships  that  a  ceremony  had  taken  place  in 
Edinburgh ;  still  the  species  of  ceremony  proved  does  not  exhibit  to  your  Lordships  that 
free,  deliberate,  real  consent  to  form  the  connexion  of  marriage,  which  the  law  of 
Scotland  requires  to  give  validity  to  an  irregular  marriage.  Lastly,  my  Lords,  I  shall 
very  shortly  bring  under  your  consideration  p.73]  the  cases  that  have  already  been 
decided  in  the  Courts  below  and  in  this  House,  with  a  view  to  shew  your  Lordships 
that  you  must  abandon  every  principle  upon  which  you  have  heretofore  acted,  if  you 
can  possibly  think  of  affirming  the  interlocutors  in  this  case. 

"  Now,  my  Lords,  it  will  be  my  endeavour,  certainly,  to  dwell  upon  details  as  shortly 
as  possible.  I  know  that  your  Lordships  are  well  informed  of  the  facts.  I  have 
witnessed  the  attention  you  have  given,  and  it  will  be  my  object  rather  to  allude  to, 
than  to  enlarge  upon,  the  different  circumstances  of  the  case.  My  Lords,  the  summons, 
on  which  I  must  first  comment^  is  in  the  following  words: — *That  an  intimate 
'  acquaintance  having  for  some  time  subsisted  betwixt  the  pursuer  and  Mary  M'Neill, 
'  sometimes  called  Mary  Black  McNeill,  the  reputed  natural  daughter  of  the  late  Dr. 
'  James  McNeill  of  Stevenston,  by  Euphemia  Black,  sometime  residing  in  Carnegie- 
'  street,  Edinburgh ;  they  formed  an  attachment^  and  agreed  to  become  husband  and 

*  wife  of  each  other ;  and  accordingly,  when  they  were  together  at  Holytown,  in  the 
'  county  of  Lanark,  in  Spring  1818,  on  a  jaunt,  in  company  with  the  said  Dr.  James 
'  McNeill,  an  irregiilar  marriage  between  them  was  celebrated  by  the  said  Dr.  James 

*  McNeill ;  and  the  marriage  was  consummated  by  their  spending  several  nights  together 
'  in  the  same  bed  at  Holytown  aforesaid:  That  on  the  pursuer  and  the  said  Mary 

*  M'NeiU,  or  Mary  Black  M*Neill,  returning  to  Edinburgh  from  said  jaunt,  which  they 
<  did  in  the  month  of  May  1816,  they  considered  it  proper  that  no  time  should  be  lost 
'  in  celebrating  in  facie  ecelesice  that  marriage  which  had  been  irregularly  contracted 
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*  between  them  at  Holytown  aforesaid ;  and  accordingly  they  were,  in  the  month  of 

*  May  1816,  regularly  married  by  the  Rev.  Joseph  Robertson,  minister  of  the  chapel  in 
'  Leith-wynd,  Edinburgh.  Notwithstanding  of  all  which,  the  said  Mary  M*Neill,  or 
'  Mary  Black  M'Neill,  casting  off  the  fear  of  God,  and  forgetting  her  natural  and 
'  Christian  duty,  and  promise  made  at  her  entering  into  said  marriage  with  the  pursuer, 

*  now  refuses  to  acknowledge  her  marriage,  or  to  cohabit  with  hun  as  her  husband, 

*  Therefore  the  pursuer,  Malcolm  McGregor,  ought  to  have  our  sentence  and  decreet. 

*  finding  and  declaring,  That  he  and  the  said  Mary  McNeill,  sometimes  called  Mary 
'  Black  McNeill,  defender,  are  lawfully  married  persons,  husband  and  wife  of  each  other, 
'  and  decerning  and  ordaining  the  said  defender  to  adhere  to  and  cohabit  with  the 
'  pursuer,  and  treat  and  entertain  him  in  all  respects  as  her  husband.' 

"  I  will  not  at  present  detain  your  Lordships  upon  the  conclusion  of  this  summons. 
Your  Lordships  will  recollect,  that  when  the  Counsel  were  arguing  this  case  at  your 
Bar,  I  put  to  them,  whether  they  could  state  any  case  of  this  sort,  any  declarator  of 
marriage  brought  in  Scotland,  where  there  was  proof  of  a  second  marriage,  that  had  a 
conclusion  desiring  it  to  be  ordained  that  the  parties  should  adhere  and  cohabit.  There 
is  no  such  case  existing.  It  is  very  true,  that  Dr.  Lushington  alleged  at  first  the  case  of 
Mrs.  Dalrymple ;  but  that  is  not  [174]  a  case  of  a  declarator  of  marriage.  It  was  a  case 
of  an  action  for  restitution  of  conjugal  rights  in  this  country,  under  rules  of  law  perfectly 
different  from  those  applicable  to  the  present  action.  It  is  obvious  what  was  the  design 
of  this  man  in  so  framing  his  summons ;  because,  if  he  had  concluded  for  a  divorce,  her 
property  being  mostly  heritable  property  in  Scotland,  on  which  she  was  infeft^  he  might 
have  lost  his  right  to  that  which  it  was  his  sole  object  to  acquire.  But,  waiving  that 
consideration,  I  beg  your  Lordships  to  attend  to  this,  that  the  interlocutor  which  I  have 
already  stated  to  you  finds,  not  that  there  was  a  regular  marriage,  but  that  a  marriage 
was  celebrated  between  the  defender  and  him  by  the  Rev.  Joseph  Robertson.  Is  such  a 
thing  mentioned  in  the  summons  1  It  allies,  that  an  irregular  marriage  was  entered 
into  at  Holytown.  There  is  no  finding  that  such  a  marriage  was  proved.  In  fact,  there 
was  not  an  attempt  to  prove  it;  and  the  finding  is  not  of  an  irregular  marriage  at 
Holytown,  as  alleged  in  the  summons,  but  of  an  irregular  marriage  at  Edinburgh ; — a 
judgment  which,  under  the  words  of  that  summons,  I  hold  it  was  impossible  for  the 
Court  r^ularly  to  pronounce ;  and  it  is  impossible  for  your  Lordships  to  affirm  it ;  for 
before  your  Lordships  can,  under  this  summons,  find  these  parties  married,  you  must 
find,  in  the  first  place,  evidence  to  convince  you  that  there  was  an  irregular  marriage  at 
Holytown,  of  which  there  is  not  an  atom  of  proof ;  and  then  you  must  have  evidence 
that  that  marriage  derived  further  efficacy  and  further  validity  from  the  celebration  of 
a  regular  marriage  at  Edinburgh,  of  which  there  is  not,  as  I  shall  shew  to  you,  any 
thing  like  a  proof. 

"My  Lords, — Having  stated  thus  much  upon  the  subject  of  this  summons,  on  which 
I  certainly  could  greatly  enlarge,  (for  a  more  extraordinary  summons  than  that  which 
has  been  exhibited  to  your  Lordships  in  this  case,  and  one  more  irregularly  framed  for 
the  purpose  for  which  it  is  intended,  never  was  drawn),  I  will  now  proceed  upon  the 
supposition  that  this  summons  had  been  regularly  formed,  and  assume  that  this  summons 
had  charged  a  marriage  ceremony  before  Mr.  Joseph  Robertson  of  Edinburgh.  Now 
let  me  ask  your  Lord^ps,  what  evidence  there  is  upon  this  occasion  that  can  justify 
you  in  judicially  finding  that  any  ceremony  whatever  took  place  1  My  Lords,  the 
evidence  upon  this  subject  is,  like  the  evidence  in  all  cases  where  there  is  a  consciousness 
of  deficiency  of  proof,  very  various  in  its  nature.  The  attempt  seems  to  be  to  patch  up 
with  one  species  of  proof  the  deficiences  which  they  are  conscious  of  in  another  sort  of 
evidence  :  for  you  have  an  attempt  to  establish  it  by  documentary  proof ;  you  have  an 
attempt  to  rest  on  the  evidence  of  witnesses ;  and  lastly,  you  have  an  attempt  to  establish 
it  by  insisting  upon  the  admission  of  the  party. 

"  Now,  my  Lords,  with  regard  to  the  documentary  evidence,  I  must  submit  to  your 
Lordships,  that  there  never  were  documents  more  deficient  tendered  to  a  Court  with  a 
view  to  produce  a  conviction  upon  any  subject.  In  the  first  place,  you  have  produced 
to  you  a  paper  [176]  entituled  a  Registrate  of  Marriage,  and  this  paper  is  produced  to 
you  with  a  view  to  convince  your  Lordships'  mind,  aided  and  assisted  by  the  evidence 
of  Mr.  Bow  and  Mr.  ;  witnesses  who  were  afterwards  produced  to  prove  that 

there  actually  was  that  which  it  is  impossible  could  have  existed,  and  which  there  is  no 
proof  ever  did  exist,  a  certificate  of  proclamation  of  banns  granted  upon  this  occasion. 


Digitized  by 


Google 


86  JOLLT  V.   M'GREGOR.  m.  WUmm  a;  Shaw. 

It  is  indeed  confessed  not  to  have  existed  by  the  witnesses  brought  forward.  But  it  is 
more  material  to  shew  your  Lordships  that  it  could  not  exist.  Your  Lordships  will 
recollect  that  those  parties  returned  from  Holytown  on  Monday  the  20th  of  May,  and  at 
that  time  it  is  asserted  they  first  formed  the  design  of  celebrating  this  regular  marriage 
in  facie  ecclesice.  On  Thursday  the  23d  they  were  said  to  be  married.  Now,  though 
there  could  be  no  intervening  Sunday  between  the  Monday  and  the  Thursday,  your 
Lordships  are  desired  to  believe,  upon  the  strength  of  those  documents,  that  a  proclamation 
of  banns  actually  took  place,  the  parties  telling  you  a  story  which  makes  it  perfectly 
impossible. 

"  My  Lords, — This  registrate  of  marriage  is  in  the  following  words :  *  Registrate  of 

*  Marriage. — Edinburgh,  21st  day  of  May  1816. — Malcolm  McGregor,  printer.  Old  Church 

*  parish,  and  Mary  M*Neill,  St.  Cuthbert's  parish,  daughter  of  Dr.  James  M*NeilJ, 

*  Ediuburgh. — Edinburgh,    3d   December    1817.      Extracted   from    the   Register   of 

*  Marriages  for  the  city  of  Edinburgh.'  Now,  it  is  very  material  that  you  should 
attend  to  the  date  of  this  registrate  of  marriage,  which  is  the  21st  of  May ;  the  date  of 
the  register  of  marriage  is  the  22d ;  so  that  you  have  two  documents  to  prove  a  fact 
that  is  admitted  not  to  be  true,  and  which  it  is  shewn  cannot  be  true,  these  two  docu- 
ments having  dates  that  would  destroy  their  effect,  even  were  they  resorted  to  to  prove 
a  fact  not  otherwise  impeached. 

"  My  Lords, — ^The  next  documentary  evidence  is  on  a  par,  at  least,  with  that  which 
I  have  already  described ;  for  you  have  produced  to  you  a  book  of  private  memorandums 
of  Mr.  Joseph  Robertson,  a  man  before  whom  it  was  proved,  in  a  case  in  the  Court  of 
Session  in  the  year  1814,  (Dow  v.  Adie),  that  a  private  marriage  was  celebrated,  one  of 
the  parties  being  represented  by  a  person  hired  for  the  purpose. 

"  My  Lords, — ^This  is  a  book  formed  by  this  man,  who  at  that  time  was  in  prison 
for  having  celebrated  an  irregular  marriage,  contrary  to  the  Act  of  Charles  the  11.,  and 
for  the  forging  of  marriage  lines  :  and  you  are  desired  to  give  credit  to  this  book,  there 
being  upon  the  face  of  it  obvious  marks  that  a  great  many  of  the  entries  must  have 
been  made  at  one  and  the  same  time,  in  one  hand ;  and  after  all,  it  being  only  an 
irregular  private  memorandum  of  this  man,  who  was  convicted  of  bad  practices  with 
respect  to  certificates.  But,  my  Lords,  you  have  another  document,  which,  if  this  had 
been  a  regular  register  kept  by  Mr.  Joseph  Robertson,  and  a  man  of  unimpeachable 
character,  would  have  defeated  the  force  of  this  entry ;  because  you  have  a  certificate 
in  the  handwriting  of  this  very  same  man,  of  the  date  [176]  of  the  29th  of  May,  pur- 
porting to  be  a  certificate  that  those  parties  were  married  by  Mr.  Joseph  Robertson  on 
the  29th.  Then,  what  am  I  to  believe,  if  I  ^believe  any  thing  that  is  to  be  inferred 
from  these  documents  1  Did  this  marriage  take  place  on  the  29th,  or  did  it  take  place 
upon  the  23d  ?  It  is  impossible  for  your  Lordships  to  discover  upon  which  day  it  did 
take  place ;  for  though  it  has  been  attempted  to  decide  this  by  the  evidence  of  witnesses, 
your  Lordships  will  see  that  they  do  not  recollect  the  date  of  the  marriage.  I  hold, 
therefore,  that  it  is  impossible  for  your  Lordships  to  allow  your  minds  to  be  in  the 
smallest  degree  influenced  by  a  registrate  of  marriage,  which  is  contradicted  by  the 
register  of  marriage ;  or  by  a  book  kept  in  the  irregular  manner  that  I  have  described, 
which  is  contradicted  by  the  certificate  of  the  person  that  keeps  it. 

"  My  Lords,^The  parties  seem  to  have  been  conscious  that  this  documentary 
evidence  was  not  worth  much,  and  consequently  they  have  relied  upon  the  viva  voce 
testimony  of  Mrs.  Robertson  the  wife  of  this  man,  and  of  Miss  Robertson  his  daughter ; 
and  it  does  so  happen  (which  is  worthy  of  remark,  because  it  places  those  witnesses  in 
a  very  suspicious  situation),  that  the  very  day  on  which  they  were  examined  was  the 
day  on  wluch  this  man  was  liberated  from  prison,  and  on  which  his  further  punishment 
of  banishment  commenced ;  they  were  therefore  persons  who  had  an  obvious  interest 
to  explain  away  his  conduct,  and  to  make  it  appear  as  regular  as  possible,  looking 
undoubtedly  for  some  mitigation  of  the  remainder  of  the  punishment  which  the  Court 
had  inflicted  upon  him. 

**  Now,  my  Lords,  Mrs.  Robertson,  his  wife,  (and  it  is  not  alleged  that  there  was  any 
other  person  present  but  his  wife  and  bis  daughter),  is  the  first  person  examined,  and 
to  the  first  question, — ^Mary  Black  M*Neill  being  pointed  out  to  her, — Whether  she 
knew  this  woman  1  she  distinctly  says,  that  she  does  not  know  her,  and  that  she  does 
not  recollect  ever  having  seen  her  before.  I  am  sure  your  Lordships  will  agree  with 
me,  that  the  moment  that  answer  was  given,  the  witness  should  have  been  sent  out  of 
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Court,  as  it  was  quite  obvious  that  no  benefit  could  be  derived  from  her  testimony. 
But,  my  Lords,  that  was  not  the  mode  that  was  pursued.  Mrs.  Eobertson's  recollection 
was  refreshed,  by  producing  the  book  to  which  I  have  alluded,  and  reading  to  her  the 
entry  of  the  marriage,  in  order  that  she  might  in  some  degree  gain  some  recollection  of 
the  facts  of  the  case ;  a  proceeding  which,  I  say,  ought  not  to  have  taken  place ;  for 
this  book,  not  being  itself  evidence,  never  could  have  been  regularly  brought  forward 
to  prompt  the  recollection  and  memory  of  a  witness,  who  they  knew  must  be  willing, 
from  her  situation,  to  say  any  thing  upon  that  occasion.  She  is  then  asked,  if  she 
knew  Mr.  M*Gregor  I — He  is  pointed  out  to  her, — and  her  answer  is,  that  she  knows 
him  perfectly,  but  she  never  saw  him  either  before  or  after  the  time  on  which,  accord- 
ing to  the  entry,  the  marriage  was  celebrated.  This  seemed  very  extraordinary  when 
she  professed  to  have  a  perfect  knowledge  of  his  person ;  it  therefore  p.77]  naturally 
suggested  this  question, — how  did  she  recollect  a  man  that  she  had  never  seen  before 
or  since  1  to  which  her  answer  is, — Indeed  I  know  very  little  about  it.  Now  this  is 
one  of  those  witnesses  who  are  brought  forward  to  identify  the  parties ;  and  I  wish  to 
know  whether  it  is  possible  for  your  Lordships  to  say,  that  Mrs.  Robertson's  evidence 
can  be  held  in  the  smallest  degree  to  contribute  to  your  conviction,  that  Mary  Black 
M'l^eill  and  Mr.  MKjrr^or  were  present  on  the  day  on  which  this  ceremony  is  stated 
to  have  taken  place  at  ^&.  Eobertson's  1 

"  Miss  Eobertson  certainly  has  a  more  perfect  recollection.  When  I  say  a  more 
perfect  recollection,  that  is  all  I  possibly  can  say ;  because  though  she  says  die  knew 
Mary  Black  M'Neill  as  Dr.  McNeill's  daughter,  still  it  comes  out  in  a  future  part  of  her 
evidence,  that  she  applied  to  her  father  in  the  course  of  the  ceremony  going  on,  to  know 
whether  it  really  was  Dr.  McNeill's  daughter.  With  regard  to  Ik&.  M*Gregor,  the 
evidence  is  pretty  nearly  the  same  with  that  which  her  mother  gives.  The  one  con- 
tradicts the  other,  both  in  the  fact  of  there  being  a  lighted  candle,  and  in  the  fact  of 
there  being  marriage  lines ;  and  the  two  agree  in  no  one  thing  but  a  very  important 
fact,  on  which  I  shall  presently  comment,  that  Mary  Black  McNeill  did  not  utter  a  word 
from  the  time  she  came  into  Mr.  Robertson's  house  to  the  time  she  left  it. 

"  My  Lords, — Taking,  then,  the  viva  voce  evidence  in  its  utmost  extent,  your  Lord- 
ships have  only  the  evidence  of  one  suspicious  witness  that  can  tend  in  the  smallest 
degree  to  identify  the  parties  who  were  allied  to  be  united  by  this  marriage  ceremony ; 
and  your  Lordships  well  know,  that,  according  to  the  law  of  Scotland,  one  witness  is 
not  sufficient  to  establish  a  fact.  You  must  concur  with  me,  therefore,  in  thinking,  that 
there  is  no  proof  whatever  upon  which  your  Lordships  can  rest  a  judicial  decision  that 
there  was  any  ceremony  took  place  on  the  23d  of  May  1816.  My  Lords,  the  parties 
seem  in  some  degree  convinced  of  this,  and  accordingly  the  defect  in  the  evidence  is 
attempted  to  be  made  up,  throughout  the  whole  proceeding,  by  appealing  to  judicial 
admissions,  and  to  extrajudicial  admissions,  which  it  is  proved  Miss  Mary  Black  M'Neitl 
made. 

"  Now,  my  Lords,  I  am  at  present  looking  at  this  case  with  a  view  to  ascertain 
whether  there  is  evidence  that  any  ceremony  took  place,  and  therefore  it  is  needless  now 
to  enter  into  the  substance  of  those  admissions ;  but  I  wish  your  Lordships  to  consider 
this  question,  whether  it  is  possible  that,  in  a  case  such  as  this,  where  you  have  evidence 
of  a  legal  marriage  subsequent  to  the  irr^ular  one  said  to  have  been  contracted,  the 
admission  of  the  party  should  be  received  as  evidence  that  the  first  marriage  actually  did 
take  place  1  My  Lord^  if  such  admissions  are  received  as  sufficient  evidence,  there  is 
no  woman  who  has  a  fortune  of  her  own,  and  who  wishes  to  get  rid  of  her  husband  to 
whom  she  is  married,  and  to  betake  herself  to  the  arms  of  her  paramour,  that  might  not 
by  connivance  get  him  to  bring  a  declarator  of  marriage,  and  subsequently  establish  the 
fact  of  a  previous  marriage  [ITO]  by  her  own  admission.  There  is,  perhaps,  a  feeling  of 
delicacy  in  the  other  sex  that  is  not  so  prevalent  in  ours,  which  might  prevent  the 
frequency  of  such  an  occurrence ;  but  if  the  principle  applies  to  one  sex,  your  Lordships 
must  conceive  that  it  applies  also  to  the  other ;  and  then  any  married  man  who  has 
married  a  lady  that  bona  fide  believes  him  to  be  unmarried, — any  man  who  has  con- 
tracted an  alliance  with  a  lady  of  distinction,  by  whom  he  has  many  children  bom, — if 
he  takes  a  dislike  to  his  wife,  may  get  a  similar  proceeding  instituted,  on  the  ground  of 
his  having  engaged  in  a  previous  marriage,  alleging  that  there  is  evidence  of  that  fact ; 
and  then  the  man  has  oidv  himself  to  admit  it,  to  the  effect  of  destroying  the  status  of 
his  own  children  bom  in  lawful  wedlock,  and  of  ruining  the  reputation  of  a  woman  of 
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high  rank  and  of  great  family  connexion,  and  who  never  dreamt  of  the  possibility  of  such 
an  occurrence.  Your  Lordships  must  therefore  be  convinced,  that  this  would  be  a  pre- 
cedent of  the  most  dangerous  nature.  It  has  been  stated,  that  the  law  of  Scotland,  with 
respect  to  divorce,  gives  too  great  a  latitude ;  but  establish  this  principle,  and  then  I  will 
venture  to  say,  this  House  will  have  very  little  cause,  in  future,  to  comment  upon  the 
law  of  divorce  in  Scotland ;  because  this  new  device  for  obtaining  a  divorce  would  be  so 
much  more  easy,  and  so  much  more  rapid,  that  I  cannot  doubt  it  would  totally  supersede 
that  law,  (upon  which  I  have  heard  criticisms  sometimes  in  this  House),  and  do  it  away 
as  effectually  as  if  it  were  repealed  by  Act  of  Parliament. 

"My  Lords, — I  must  contend,  therefore,  that  as  there  is  no  viva  voce  evidence 
establishing  that  this  ceremony  took  place ;  and  as  the  documentary  evidence  is  of  such 
a  nature  that  your  Lordships  cannot  possibly  rely  upon  it ;  and  as  I  trust  you  will  not 
admit  as  evidence  the  admissions  of  the  party  to  prove  such  a  fact — in  point  of  fact, 
there  is  no  legal  evidence  that  any  ceremony  took  place,  such  as  your  Lordships  can  say 
ought  to  bring  home  conviction  to  a  judicial  mind. 

"  But,  my  Lords,  supposing  that  you  could  rest  upon  the  admissions  of  this  lady,  I 
wish  your  Lordships  would  consider  how  far  the  admissions  could  in  the  smallest  degree 
promote  the  object  of  the  respondent  at  your  Lordships'  Bar.  The  general  tenor  of  her 
admissions  amounts  only  to  this,  that  '  the  pursuer  one  evening,  after  Dr.  McNeill  had 

*  retired  to  his  own  room,  the  23d  of  May  1816,  it  is  believed,  came  to  the  house,  and 

*  begged  the  memorialist  to  accompany  him  to  Mr.  Bridges,  who  had  been  in  the  use  of 
'  transacting  business  for  Dr.  McNeill,  and  to  whom  he  said  the  Doctor  had  instructed 

*  him  to  make  some  communication.     The  memorialist,  who  knew  that  the  pursuer  was 

*  frequently  employed  by  her  father  in  that  way,  and  who  naturally  enough  supposed 

*  that  her  presence  might  be  desirable,  consented  to  go.  When  they  reached  Edinburgh 
'  it  was  late,  and  the  pursuer  then  alleged  that  Mr.  Bridges  would  not  be  in  his  writing 

*  office ;  but,  under  pretence  of  going  to  a  house  where  he  might  get  some  refreshment 

*  before  conducting  her  home,  and  where  Dr.  McNeill  [179]  was  sometimes  in  the  use 
'  of  calling  for  the  same  purpose  when  in  Edinburgh,  the  pursuer,  instead  of  conducting 
'  the  memorialist  back  to  her  father's  house,   persuaded  her  to  accompany  him  to 

*  Carrubbers  Close,  and  having  got  her  to  the  foot  of  the  stair  where  Mr.  Joseph 

*  Kobertson,  of  the  Leith-wynd  Chapel,  lived,  he  insisted  that  she  should  go  to  Robertson's 
'  house  with  him.  Upon  her  expressing  her  anger  at  this  attempt,  he  spoke  to  her  like 
'  a  desperate  man ;  said  that  Mr.  Jolly  should  forfeit  his  life  for  her  obstinacy,  that  he 

*  would  destroy  the  Doctor's  deeds  in  her  favour,  and  used  other  violent  and  threatening 
'  language,  in  the  view  of  intimidating  her  into  a  compliance  with  his  request.  Agitated 
'  and  alarmed  at  the  purport  of  this  discourse,  she  found  herself  unable  to  resist,  and 

*  was  led  almost  insensible  into  Mr.  Robertson's  house,  who,  on  receiving  from  the 

*  pursuer  a  present  of  one  or  two  pounds,  proceeded  to  hurry  over  a  marriage  ceremony, 
'  without  asking  her  any  questions,  without  any  exhortations,  without  ascertedning  that 
'  her  appearance  there  was  free  and  unforced,  and  without  receiving  any  expression  or 

*  indication  of  consent.' 

''  Now,  my  Lords,  what  does  this  admission  amount  to  1  If  there  was  a  marriage 
before  Mr.  Joseph  Robertson,  it  was  undoubtedly  an  irregular  marriage,  and  in  law  must 
be  considered  as  such.  Now,  without  troubling  your  Lordships  with  reference  to  the 
reasoning  on  the  law,  as  laid  down  by  Mr.  Erskine  and  Lord  Bankton ;  without  referring 
to  the  opinion  of  Mr.  Hume,  to  the  opinion  of  Mr.  Craigie,  to  the  opinion  of  Mr.  Erskine, 
or  Mr.  Clerk,  and  all  the  great  lawyers  given  in  the  case  of  Dalrymple  v,  Dalrymple ;  I 
will  venture  to  say  that  I  may  state  this  without  fear  of  contradiction,  that  in  the  case 
of  an  irregular  marriage  in  Scotland  it  is  the  practice,  and  it  ia  the  law  of  the  country, 
to  take  evidence  of  all  the  facts  and  circumstances  antecedent  to  the  alleged  ceremony, 
of  all  the  facts  and  circumstances  pending  the  ceremony,  and  all  the  facts  and  circum- 
stances of  the  conduct  of  the  parties  subsequently  to  the  ceremony ;  and  that,  from  a 
complete  view  of  all  these  circumstances,  you  are  to  infer  whether  that  real  and  deliberate 
consent  was  given  which  constitutes  marriage ; — and  in  doing  this,  you  do  not  resort  to 
the  conduct  of  the  parties  subsequent  to  the  ceremony,  for  the  purpose  of  undoing  a 
marriage  contracted, — but  for  the  purpose  of  learning  whether  the  parties  did  or  did  not, 
by  their  conduct,  exhibit  a  conscious  feeling  that  no  such  ceremony  had  taken  place 
between  them,  as  was  sufficient  to  lead  them,  in  their  own  minds,  to  the  conclusion  that 
they  were  married  persons.     Now,  my  Lords,  I  will  venture  to  say,  that  looking  at  the 
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conduct  of  the  parties  before  the  ceremony, — looking  at  the  circumstances  proved  to  your 
Lordships  at  the  time  of  the  ceremony, — and  looking  at  the  conduct  of  the  parties  sub- 
sequent to  the  allied  ceremony,  There  is  not  a  case  in  all  the  books  where  there  is  half 
the  mass  of  evidence  to  shew,  first.  That  the  parties  did  not  think  a  marriage  was  to  take 
place ;  secondly,  To  shew  that  the  [180]  circumstances  which  attended  the  ceremony 
ought  not  to  lead  us  to  feel  that  a  free  consent  had  been  given ;  and,  lastly,  To  prove 
that  neither  the  one  nor  the  other  ever  conducted  themselves,  in  any  one  instance,  in 
such  a  manner  as  to  lead  any  reasonable  mind  to  conclude  that  they  felt  that  a  consent 
had  been  given. 

"  My  Lords, — How  does  the  evidence  stand  i  I  will  not  go  through  it  in  detail — it 
would  take  up  too  much  of  your  Lordships'  time  to  read  it ;  but  I  have  made  some  short 
extracts,  to  which  I  will  refer  your  Lordships,  to  shew  that  Mr.  McGregor  himself,  ante- 
cedent to  this  alleged  ceremony  taking  place,  uniformly  held  that  there  was  not  the 
smallest  chance  that  he  should  marry  this  woman — that  he  knew  she  was  pre-engaged  to 
Mr.  Jolly.  Upon  this  subject  you  have  the  evidence  of  a  witness  who  cannot  be  sus* 
pected,  Mrs.  Christopher  Robertson,  the  step-mother  of  Mr.  M'Gr^or's  first  wife,  who 
states  this  : — *Mr.  McGregor  told  me  he  had  been  with  them  in  the  west  country;*  (a 
circumstance  which  shews  the  probable  date  of  this  communication) :  '  I  asked  him  if 
'  he  was  going  to  be  married  to  the  defender  1  he  said,  '  No — Dr.  McNeill  says  he  thinks 
'  I  will  be  the  man,  but  I  think  it  will  be  Mr.  Jolly,  for  I  know  her  pre-engagement  to 
'  him.*  Margaret  Robertson,  the  daughter  of  this  Mrs.  Christian  Robertson,  and  her 
sister  Mrs  M'Naughton,  state  that  they  were  present  when  their  mother  had  this  con- 
versation, and  they  prove  the  same  thing  to  have  taken  place. 

"  You  have  then  the  evidence  of  John  Carr,  in  which  he  says,  *  That  he  was  walking 

*  down  Leith  Walk  towards  Leith  in  company  with  the  respondent  McGregor  and  John 
'  Manderson,  a  witness  cited  for  the  appellant,  and  upon  returning  back  again  they  met, 

*  towards  the  head  of  Leith  "Walk,  Mr.  Jolly  and  Mary  M*Neill :  That  M*Gregor  stopped 
'  and  had  some  conversation  with  Mary  McNeil  and  Mr.  Jolly,  and  upon  his  joining  the 
'  deponent  and  Manderson,  the  deponent  asked  him  if  Mr.  Jolly  and  Mary  M*Neill  were 
'  married,  to  which  he  replied  that  they  were  not  married,  but  that  they  would  shortly 

*  be  so ; '  not  therefore  contemplating  his  own  marriage,  but,  in  conformity  to  the  testi- 
mony of  the  witnesses  already  quoted,  stating  that  such  a  marriage  never  would  take 
place,  because  she  was  previously  attached  to  Mr.  Jolly,  and  that  the  marriage  would 
soon  take  place  between  Mr.  Jolly  and  her. 

"You  have  next  the  evidence  of  Mrs.  M*Naughton,  another  daughter  of  Mrs. 
Robertson,  who  states,  in  confirmation  of  her  mother  and  sister,  that  she  heard  Mr. 
MHjregor  say  that  Mr.  Jolly  would  be  the  man ;  that  she  knew  of  his  pre-engagement 
with  Mr.  JoUy.  And  afterwards  you  have  a  witness  beyond  all  suspicion,  I  might  almost 
say  one  who  stands  in  the  situation  of  being  the  only  witness  beyond  suspicion,  I  mean 
Dr.  Robertson,  the  clergyman  who  is  supposed  to  have  performed  the  ceremony  of  marriage 
betwixt  Mary  Black  M'Neill  and  Mr.  Jolly,  who  says  that  a  general  report  had  taken 
place  in  the  parish  that  she,  Mary  Black  McNeill,  was  to  be  married  to  Mr.  Jolly.  How 
then  does  [181]  the  evidence  stand  antecedent  to  the  marriage  1  My  Lords,  if  it  had 
been  to  be  proved  from  circumstances  of  this  sort,  antecedent  to  the  marriage,  that  there 
was  a  design  of  marriage  with  Mr.  Jolly,  you  would  have  had  satiBfactory  proof ;  but 
with  reference  to  Mr.  M'Gregor,  there  is  not  any  one  circumstance  which  does  not  go  to 
shew  that  he  himself  actually  believed  that  it  never  would  take  place. 

"  Now,  my  Lords,  what  is  the  proof  of  what  occurred  at  the  time  of  the  marriage 
taking  place  1  You  have  this  plain  matter  of  fact,  that  both  Mrs.  Robertson  and  Miss 
Robertson  say,  that  Mary  Black  M'Neill  never  gave  any  consent  whatever ;  that  she 
never  uttered  a  word  during  the  progress  of  the  ceremony.  Now,  my  Lords,  I  admit 
that,  in  the  case  of  a  regular  marriage,  when  the  parties  come  before  a  clergyman  after 
due  proclamation  of  banns,  where  they  have  given  their  consent  to  the  mairiage  as 
expressed  in  the  marriage  settlements  antecedent  to  the  marriage,  that  a  nod  of  the  lady, 
or  a  bow  in  the  church,  would  be  evidence  of  consent ;  but  where  you  know  that  people 
have  been  hired  to  personate  others  in  making  that  bow  and  that  nod,  (as  in  the  case  of 
Dow  V.  Adie),  where  you  know  that  every  irregularity  has  taken  place,  and  has  been 
practised,  something  more  is  necessary  than  that  nod  which  might  be  sufficient  in  the 
case  of  a  regular  marriage — in  such  an  irr^ular  marriage  it  is  indispensable  that  consent 
should  be  really  expressed,  which  is  not  the  casa  according  to  the  evidence  we  have  here 
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received.  Neither  is  there  any  proof  of  a  consummation.  McGregor,  it  is  true,  alleges, 
that  he  attended  Mary  Black  McNeill  home  to  her  father's  house  on  that  day.  My 
Lords,  upon  other  occasions,  where  parties  have  gone  to  the  father's  house,  and  passed 
the  night  in  that  house,  that  might  he  a  circumstance  the  proof  of  which  should  produce 
some  effect ;  hut  your  Lordships  will  recollect,  that  Mr.  MHjlregor  had  a  bed  in  the 
house,  that  he  was  in  the  regular  habit  of  sleeping  there :  and  the  fact  is,  that  there 
being  no  evidence  of  her  being  in  the  same  bed  with  him  that  nighty  is  rendered  much 
stronger  from  the  circumstance  of  Mr.  M*Gregor  having  a  bed  in  the  house ;  for  your 
Lordships  must  feel  that  the  absence  of  that  testimony  is  more  remarkable,  as  there  was 
not  a  servant  of  the  house  who  might  not  have  been  questioned,  first,  as  to  whether  Mr. 
McGregor  slept  in  his  own  bed ;  secondly,  as  to  whether  he  passed  the  night  with  Mary 
Black  McNeill ;  either  of  which  circumstances  would  have  led  to  a  definite  conclusion 
on  this  important  point.  Now,  my  Lords,  what  is  the  conclusion  to  be  drawn  from  this 
state  of  the  evidence  ? — First,  I  say  you  have  proof  that  the  parties  in  no  respect  con- 
templated a  marriage,  antecedent  to  the  alleged  ceremony ; — secondly,  there  is  absence 
of  all  proof  of  consummation,  which,  by  the  bye,  is  not  even  alleged  in  the  summons ; 
for  there  is  an  allegation  of  the  consummation  of  the  marriage  at  Holytown,  but  not  of 
the  marriage  at  Edinburgh.  Thus  far,  then,  I  maintain,  that  you  have  no  circumstances 
established  on  which  a  [182]  presumption  can  be  founded,  that,  at  the  time  of  this 
irregular  ceremony,  any  real  consent  was  given  by  the  parties. 

"  Now,  my  Lords,  I  wish  to  call  your  attention  to  the  conduct  of  the  parties  after 
the  marriage.  I  have  already  commented  upon  the  interlocutor  of  the  Commissary 
Court,  wherein  it  is  found  that  the  inference  of  matrimonial  consent  is  not  contradicted 
by  any  part  of  the  pursuer's  conduct  immediately  following  the  marriage  ceremony ;  and 
I  have  shewn  your  Lordships,  that  even  from  the  time  of  the  celebration  of  the  marriage, 
the  conduct  of  Mr.  McGregor  and  the  conduct  of  Mary  Black  McNeill  was  such  as  to 
satisfy  every  body  that  they  were  conscious  of  not  being  married  persons.  Why,  my 
Lords,  not  to  call  your  Lordships'  attention  at  length  to  what  each  of  the  witnesses  says 
upon  this  occasion,  I  find,  that  from  the  time  of  this  marriage  Mr.  MKjrregor  was  in  the 
habit  of  regularly  visiting  Mr.  and  Mrs.  Jolly :  there  are  no  less  than  eight  witnesses 
who  prove  being  present  when  they  heard  him  drink  their  health  as  Mr.  and  Mrs.  Jolly ; 
there  are  witnesses  who  state  to  your  Lordships  distinctly  that  they  recollect  seeing  Mr. 
M*Gregor  having  a  pair  of  new  gloves,  which,  the  witness  John  Carr  says,  according  to 
the  best  of  his  recollection,  he  said  he  had  received  as  a  present  at  the  marriage  of  Mrs. 
Jolly.  This  man,  who  tells  you  that  he  was  married  upon  the  23d  of  May — who  tells 
you  that,  a  few  days  after,  he  took  such  an  aversion  to  this  woman  on  account  of  her 
conduct  in  Pilrig-street  with  Mr.  Jolly,  that  he  formed  the  resolution  of  divorcing  her, 
though  afterwards  he  brings  an  action  for  adherence ; — this  man,  I  say,  is  proved  to  have, 
on  the  13th  of  June,  within  a  few  days  of  this,  received  a  present  of  gloves  upon  the 
occasion  of  her  marriage  to  another  man.  But  is  this  all,  my  Lords  ?  No. — Tou  have 
this  Mr.  MKjrregor  sitting  in  the  same  seat  at  church,  listening  to  divine  service,  and 
afterwards  walking  home  to  enjoy  conviviality  with  Mr.  and  Mrs.  Jolly  for  the  rest  of 
the  evening.  Is  it  possible,  my  Lordfi,  to  beUeve  that  there  can  exist  such  profligacy,  as 
that  this  man,  knowing  that  he  was  married  to  her,  sits  in  church  with  the  adulterer  and 
adulteress,  and  goes  home  with  Mr.  and  Mrs.  Jolly  to  eigoy  conviviality  during  the  rest 
of  the  evening,  drinking  to  their  health  as  such  ?  Must  you  not,  under  such  circum- 
stances, think  that  a  man  who  could  so  conduct  himself  must  have  believed  and  known, 
that  the  marriage  ceremony  was  not  a  ceremony  that  could  be  binding, — that  in  fact  the 
parties  had  never  given  consent.  On  that  ground  his  conduct  may  be  explicable, — but 
on  any  other  ground  it  is  impossible  to  believe,  that  he  could  conduct  himself  in  a 
manner  so  profligate  and  disgraceful. 

'*  But)  my  Lords,  this  is  not  all ;  for  you  have  the  evidence  of  a  Mrs.  Margaret 
Miller,  who  tells  you,  '  that  the  day  before  Dr.  McNeill's  funeral  she  put  the  question  to 
'  Mr.  MK^regor,  who  it  was  that  married  Mr.  and  Mrs.  Jolly  1  to  which  the  pursuer 
'  answered,  that  it  was  Dr.  Robertson,  minister  of  South  Leith ;  and  the  pursuer  at  the 
*  same  time  mentioned,  that  he  was  personally  present  at  the  ceremony.'  Now,  [183]  if 
your  Lordships  can  believe  this  witness,  surely  there  never  did  exist  such  a  state  of  facts ; 
but  as  none  of  the  other  witnesses  seem  to  think  he  was  present  at  the  ceremony,  the 
leaning  of  my  mind  is  to  the  conclusion  that  he  was  not  tiiere :  But  that  he  very  soon 
afterwards  knew  it|  that  he  actually  accepted  gloves,  is  beyond  all  doubt;  that  he 
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frequented  the  society  of  the  parties,  heard  them  drinking  to  the  health  of  Mrs.  Jolly, 
and  drank  to  her  himself  in  that  capacity  ;  that  he  went  (according  to  the  evidence  of 
Mr.  Hughes,  and  Mr.  Nicholson  the  tailor)  with  Jolly  on  the  occasion  of  the  death  of 
Dr.  M'Neill,  accepted  mourning  which  Mr.  Jolly  presented  him  with,  and  which  Hughes 
and  Nicholson  both  state  him  to  have  received,  is  equally  undoubted. 

"  My  Lords, — ^Though  these  facts  are  strong  enough  to  carry  conviction  to  any  one's 
mind,  that  it  is  not  in  human  nature  that  a  woman  should  have  conducted  herself  in 
the  manner  that  this  woman  is  supposed  to  have  done,  if  she  was  conscious  that  a 
marriage  ceremony  had  taken  place ;  or  that  a  man  should  have  conducted  himself  in 
the  way  that  Mr.  McGregor  did,  if  he  had  been  conscious  that  the  marriage  ceremony  took 
place ;  you  have  still  stronger  circumstances  that  tend  to  the  same  conclusion  :  for  in  the 
month  of  October  following  this  marriage,  Mr.  McGregor  again  attends  Dr.  M'NeiU  to 
give  his  advice  in  the  management  of  his  property  at  Stevenston,  accompanied  by  his 
daughter  and  Mr.  Jolly ;  and  you  have  the  evidence  of  Mary  Hastie,  the  maid  of  the 
Inn,  who  proves,  that  there  being  only  a  double-bedded  room,  Mr.  and  Mrs.  Jolly  slept 
in  the  one  bed,  and  Mr.  MKxregor  in  the  other.  Can  your  Lordships  believe  that  tins 
man  thought  himself  at  that  time  married  to  Mrs.  Jolly  on  the  23d  of  May  1  Is  it 
possible  that  he  would  not  have  run  from  the  place,  and  sought  a  bed  any  where,  and 
even  slept  on  straw,  rather  than  have  disgraced  himself  by  sleeping  in  a  bed,  and  seeing 
the  adulterer  and  adulteress  (which  they  must  in  his  estimation  have  been,  if  be  had 
thought  he  was  a  married  man)  enjoying  those  rights  which  he  had  exclusively  the 
privil^e  to  enjoy,  in  a  bed  in  the  same  room  with  himself  1  I  say  therefore,  my  Lords, 
that  when  you  look  at  the  evidence  which  has  been  produced  in  this  case  with  reference 
to  the  conduct  of  the  parties  before  marriage,  the  evidence  which  is  adduced  ¥rith 
reference  to  their  conduct  at  the  marriage,  and  the  evidence  that  is  produced  of  their 
subsequent  conduct,  it  shews  you  that  there  is  no  reason  to  suspect  there  was  any  con- 
sciousness immediately  before  or  after  the  supposed  marriage,  or  at  the  time  at  which  it 
took  place,  that  they  had  really  contracted  marriage.  If  it  had  been  otherwise,  it  is 
impossible  there  should  not  have  been  some  evidence  to  shew  that  the  parties  had  con- 
summated the  marriage  as  has  been  charged  in  the  summons.  And,  lastly,  it  appears 
that  there  never  were  any  two  people  who  conducted  themselves  in  a  manner  tending 
more  strongly  to  induce  your  Lordships  to  believe  that  they  were  not  married  people, 
or  to  create  a  positive  belief  that  they  themselves  never  thought  that  ceremony 
was  binding. 

[184]  '*  Here  then,  my  Lords,  I  think  I  have  made  out  that,  in  the  first  place, 
it  is  impossible  under  this  summons,  drawn  as  it  is,  to  affirm  the  decision  of  the 
Court  of  Session,  which  is  declaratory  of  a  fact  that  is  not  even  alleged ;  secondly, 
that  it  is  impossible  for  your  Lordships  to  find  that  there  is  in  this  case  any  legal 
evidence  whatever,  such  as  ought  to  convince  a  judicial  mind  that  there  was  any  cere- 
mony took  place  at  Edinburgh ;  and,  in  the  third  place,  that  the  ceremony,  such  as  it  is, 
which  the  evidence  attempts  to  persuade  your  Lordships  did  take  place,  is  not  a  cere- 
mony from  which  your  Lordships  can  infer  that  deliberate  consent  immediately  to  enter 
into  marriage  which  the  law  of  Scotland  requires. 

"  I  do  not  wish  to  oc^supy  your  Lordslupe'  time  by  dwelling  much  upon  the  cases, 
but  I  will  only  call  your  attention  to  one  or  two  cases  which  have  been  cited,  to  shew 
your  Lordships  the  spirit  of  the  decisions  which  have  heretofore  been  made  in  this 
House,  as  weU  as  by  the  Court  of  Session.  My  Lords,  we  have  in  the  books  cases 
similar  to  this  in  one  respect^  viz.  cases  of  declarator  of  marriage,  where  there  was  a 
second  marriage  that  avowedly  took  place ;  such  as  the  case  of  Malcolm  v.  Cameron,  and 
Napier  v,  Napier ;  and  it  is  very  important  that  your  Lordships  should  advert  to  the 
evidence  which  Mr.  Hume  gives  in  the  case  of  DcJrymple  v.  Dalrymple.  You  will  there 
see,  that  in  those  two  cases  he  states,  that  the  principal  ground  of  deciding  against  the 
first  marriage  was,  because  the  parties  lived  in  the  same  town,  and  liad  allowed  a  second 
marriage  to  take  place,  and  allowed  a  length  of  time  to  pass,  that  marriage  being  unchal- 
lenged. Now,  my  Lords,  how  much  stronger  is  this  case,  which  exhibits  a  person  living 
in  the  same  house,  and  accepting  gloves  on  occasion  of  the  second  marriage  ceremony, 
daily  frequenting  the  society,  and  living  in  habits  with  the  parties  contracting  the  second 
marriage,  and  actually  sleeping  in  the  same  bed-room  with  them  ?  To  be  sure  this  is 
indisputably  a  much  stronger  case  than  that  of  Napier  v.  Napier ;  yet  in  that  case  the 
circumstances  were  found  sufficient  to  induce  the  Court  to  decide  against  the  validity  of 
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the  first  marriage,  though  there  were  strong  circumstances  to  prove  consent  in  the  case 
of  the  first  marriage. 

"  You  have  then  the  case  of  Patrick  Taylor  v.  Kello,  a  case  decided  in  this  House. 
In  that  case  the  parties  exchanged  mutual  declarations,  such  as,  if  it  had  not  heen  for 
their  conduct  either  before  or  after  the  time  of  marriage,  (which  the  Court  always  takes 
into  consideration,  pronouncing  upon  a  complex  view  of  the  whole  case),  would  in  their 
judgment  have  constituted  a  marriage  in  the  law  of  Scotland.  The  writings  they  inter- 
changed were  to  the  following  effect : — ^The  lady  signed  this : — *  Skirling  ^11,  February 

*  the  16th,  1779.  I  hereby  solemnly  declare  you,  Patrick  Taylor,  in  Birckenshaw,  my 
'  just  and  lawful  husband,  and  remain  your  affectionate  wife.'  He  on  his  part  signed  a 
similar  paper,  and  signed  himself  her  affectionate  husband.  My  Lords,  an  action  of 
declarator  having  been  brought  in  the  Court  [186]  below,  the  marriage  was  held  to  be 
valid,  and  it  came  to  your  Lordships'  House ;  but  it  appearing  to  you  that  at  the  time 
of  the  interchange  of  those  letters  there  was  an  understanding,  which  was  inferred  from 
the  conduct  of  the  parties,  that  those  letters  were  to  be  given  up  on  demand,  this  House 
reversed  the  interlocutor  of  the  Court  below,  and  found  that  there  was  no  marriage. 
Now,  my  Lords,  how  feeble  is  this  case  in  comparison  of  that  which  your  Lordships  now 
have  before  you  1  This  is  not  a  case  where  the  parties  agreed  to  withdraw  the  written 
documents  on  demand,  but  a  case  where  the  one  party  stands  by  and  sees  the  other 
party  married,  and  the  other  absolutely  contracts  a  marriage,  and  they  conduct  them- 
selves to  one  another  as  if  they  had  never  dreamt  of  the  marriage  ceremony  having  been 
performed. 

"Your  Lordships  have  then  the  case  of  M'Innes  v.  More  in  December  1781,  where 
the  House  of  Lords  reversed  the  interlocutor  of  the  Commissary  Court  and  of  the  Court 
of  Session,  because  it  appeared,  that  though  the  letters  which  were  produced  were  suffi- 
cient to  constitute  marriage,  they  were  delivered  and  written,  not  with  the  intent  of 
contracting  marriage,  but  with  the  intent  of  getting  the  lady  the  privilege  of  lying-in  in 
the  house  of  her  own  relations.  Upon  this  ground  the  House  of  Lords  reversed  the 
judgment,  shewing  that,  in  a  case  where  the  circumstances  were  infinitely  slighter  than 
that  of  MKjrregor's,  yet  they  were  sufficient  to  destroy  the  effect  of  the  consent  to  marriage. 

"  Then,  my  Lords,  you  have  a  case,  a  very  strong  one  indeed,  the  case  of  M'Gregor 
V.  Campbell,  where  it  appears  that  Captain  Campbell  an  officer  in  the  army,  formed  a 
connexion  with  a  woman  who  was  cohabiting  with  him ;  that  he  admitted  his  brother 
officers  and  their  wives  to  visit  her  as  his  wife ;  and  that  she  was  by  habit  and  repute 
received  as  such  :  but  on  the  validity  of  this  marriage  being  challenged,  it  appeared  that 
this  woman  had  actually  received  wages  and  livery  meal,  which  is  board  wages  accord- 
ing to  the  language  of  Scotland ;  that  she  displayed  herself  not  as  acting  in  the  capacity 
of  wife,  but  in  that  of  his  servant.  Upon  that  evidence  the  inference  from  other  facts 
was  rebutted,  and  it  was  declared  that  the  marriage  was  invalid,  because  she  continued 
to  accept  the  wages  which  she  had  been  in  the  habit  of  receiving  antecedently.  How 
much  stronger  is  this  case,  where  the  party  is  proved  to  have  connived  at  a  marriage  with 
another  man  living  in  habits  with  his  alleged  wife,  and  never  stating  any  claim  to  her  1 

"  My  Lords, — There  is  one  branch  of  evidence,  which  I  recollect  has  escaped  me,  and 
I  do  not  wish  to  omit  any  thing  which  can  either  in  one  way  or  another  be  deemed  of 
importance.  What  I  allude  to  is  the  attempt  to  establish  in  evidence  the  intention  of  the 
parties,  as  is  inferred  from  the  evidence  of  Mrs.  Kinlay,  alicts  Shewan.  Mrs.  Kinlay  is 
first  examined  in  the  year  1819,  and  she  tells  a  story  that  she  had  received  from  Mary 
Black  M'NeiU  three  pieces  of  stuff  for  the  pur-  [186]  -pose  of  making  a  gown,  and  a 
piece  of  linen  to  make  a  shirt,  stating,  that  on  that  occasion  Mary  Black  M'Neill 
asked  Mrs.  Kinlay  to  be  a  bridemaid ;  when  pressed  whether  it  was  with  a  view  to  a 
marriage  with  Mr.  MKjrregor  or  Mr.  Jolly,  she  declared  in  the  year  1819  that  she  could 
not  say  which.  This  woman  is  again  examined  in  the  year  1823,  and  somehow  or  other 
there  is  a  great  difference  between  the  year  1819  and  the  year  1823.  In  1823  it  comes 
fresh  to  her  mind  that  it  was  with  a  view  to  marry  Mr.  MHjlregor,  for  she  then  in  her 
evidence  states,  that  she  recollects  perfectly,  when  she  heard  of  the  marriage  with  Mr. 
Jolly,  having  said  to  Mrs.  Craig,  'Good  God  I  is  it  possible  she  can  be  married  to 
'  Mr.  Jolly,  when  she  asked  me  to  be  her  bridemaid  upon  the  occasion  of  her  marriage 

*  to  Mr.  McGregor  r  My  Lords,  it  is  needless  to  comment  upon  the  evidence  of  a 
witness  who  stands  in  such  a  suspicious  point  of  view,  that  in  point  of  fact  she  recollects 
distinctly  in  the  year  1823  facts  of  which  she  knew  nothing  in  the  year  1819,  reversing 
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the  Older  of  human  nature  with  regard  to  her  recollection,  and  recollecting  that  in  1823 
which  she  did  not  recollect  in  the  year  1819.  But,  my  Lords,  it  so  happens  that  the 
evidence  of  this  woman,  Mrs.  Kinlay,  is  contradicted  in  other  respects,  because,  unfor- 
tunately for  her,  she  herself  states,  that  she  gave  that  piece  of  linen  to  be  made  into  a 
shirt  to  a  woman  of  the  name  of  Leslie,  and  Leslie  states  to  your  Lordships  that  she 
recollects  dressing  and  carrying  home  that  shirt  on  Saturday  night  It  must  therefore 
have  been  with  a  view  to  the  marriage  of  Mr.  Jolly,  and  not  with  the  view  to  the  mar- 
riage of  Mr.  MHjlregor ;  because  you  will  recollect  that  Mr.  MKjrregor  first  formed  the 
design  of  this  marriage  upon  Monday  the  20th  of  May,  and  that  the  marriage  did 
actually  take  place  on  the  Thursday  following,  the  23d  of  May ;  and  that  there  could 
be  no  intervening  Saturday  for  this  shirt  to  be  delivered. 

"  My  Lords, — There  is  another  point  which  escaped  my  recollection  in  going  over 
the  evidence, — I  mean  the  details  given  by  Mr.  White,  the  lapidary,  and  Mr.  NeUl,  the 
printer,  brought  by  Mr.  McGregor  with  a  view  to  shew  that  he,  in  two  instances  at  least 
subsequent  to  the  marriage,  did  play  the  character  of  husband  to  Mary  Black  McNeill. 
Kow  I  confess  to  you  it  is  impossible  for  me  to  give  credit  to  either  of  those  witnesses. 
Can  I  believe  that  Mr.  McGregor  brought  his  friend,  Mr.  NeiU,  in  the  beginning  of  July, 
to  the  house  of  Dr.  M*Neill,  for  the  purpose  of  introducing  him  to  his  wife,  and  intro- 
ducing him  to  a  person  as  his  wife,  from  whom  he  had  accepted  gloves  on  her  marriage 
with  another  man ;  and  that  he  introduced  him  to  a  person  as  his  wife  of  whom  he 
had  expressed  his  disgust  in  consequence  of  the  interview  in  Pilrig-street,  and  declared 
a  fixed  and  settled  intention,  as  early  as  possible,  of  divorcing  hert  The  story  is  not 
credible?  and  it  is  totally  inconsistent  with  the  other  facts  proved,  of  his  drinking  her 
health,  and  associating  with  her  and  Mr.  Jolly,  they  living  as  man  and  wife. 

'*  Neither  can  I  believe  the  evidence  of  White  the  lapidary.  Indeed  [187]  the 
whole  force  of  it  depends  on  whether,  at  the  time  of  uttering  the  words  imputed  to  Dr. 
McNeill,  he  was  looking  at  McGregor  or  at  Mary  Black  McNeill.  If  Dr.  McNeill  was 
looking  to  Mary  Black  McNeill,  who  was  in  the  room  at  the  time,  he  said  that  'you 
'  will  get  it  all  by  and  bye,'  the  thing  is  quite  clear ;  and  that  is  much  more  probable, 
under  the  circumstances  of  the  case,  than  that  he  was  directing  his  eyes  towards  Mr. 
McGregor,  because  your  Lordships  will  recollect  the  whole  detail  of  Dr.  M*Neill's  conduct 
when  present  at  tiie  marriage  of  Mr.  Jolly.— Mr.  Robertson,  the  minister  of  North 
Leith,  was  clear  and  distinct  that  Dr.  McNeill  told  him  that  he  would  take  his  part  in 
giving  away  his  daughter, — that  he  said  to  Dr.  Robertson,  in  reply  to  some  observations 
of  his,  that  he  had  done  a  great  deal  for  the  parties,  and  he  would  do  more ; — Can  you 
believe  that  this  man,  withm  two  days  or  three  days  of  this  having  taken  place,  went  to 
Mr.  White,  the  lapidary,  for  the  purpose  of  declaring  that  M'Gregor  instead  of  Jolly 
was  married  to  his  daughter,  and  uttering  the  sentence  that  he  is  said  to  have  uttered, 
with  a  view  to  express  that  the  whole  of  his  fortune  would  belong  to  Mr.  M'Gregor  t 
or  is  it  not  more  reasonable  to  believe,  that  in  point  of  fact  all  he  meant  to  say  upon 
that  occasion  was,  fixing  his  eyes  on  his  daughter,  *  It  will  all  be  your's  1 ' 

'*  On  all  these  considerations  I  must  submit  to  your  Lordships,  that  it  is  impossible 
your  Lordships  should,  under  the  circumstances  of  the  mode  in  which  this  summons  is 
framed,  sanction  and  affirm  the  interlocutor  of  the  Court  below  in  this  case ; — that 
there  is  no  evidence  on  which  your  Lordships  can  legally  rely  to  prove  there  was  any 
ceremony  whatever  took  place  on  the  23d  of  May ; — and  that,  at  all  events,  the  ceremony 
which  is  proved  is  such,  taking  into  consideration  all  the  conduct  of  the  parties  before 
and  after,  as,  in  conformity  with  your  Lordships'  former  decisions,  it  is  impossible  you 
can  say  proceeded  on  that  free,  that  deliberate,  that  real,  and  that  immediate  consent  to 
enter  into  a  marriage,  which  is  the  species  of  consent  required  in  an  irr^ular  marriage 
under  the  law  of  Scotland.  My  Lords,  with  regard  to  the  nature  of  the  judgment,  I 
will  read  at  present  the  sketch  of  the  judgment  I  am  inclined  to  propose,  but  I  should 
think  it  much  better  to  delay  this  for  the  purpose  of  taking  some  time  to  consider  how 
it  should  be  worded.  I  confess,  my  Lords,  that  I  should  very  much  wish,  that  in  this 
important  case  on  the  law  of  marriage  in  Scotland,  your  Lordships  should  introduce  the 
all^ations  in  the  summons,  as  well  as  the  conclusions  thereof,  so  as  to  bring  before  the 
minds  of  the  Judges  in  that  country  the  precise  grounds  on  which  you  determine  :  and 
I  should  think  it  very  desirable,  as  the  Court  have  obviously  adopted  the  interlocutor 
they  have  pronounced,  for  the  purpose  of  declaring  that  an  irregular  marriage  had  taken 
place  at  Edinburgh,  that  your  Lordships  should  negative  that  conclusion,  otherwise  the 
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effect  of  your  judgment  would  be  that  of  dismissing  this  action,  but  leaving  the  parties 
in  such  a  state  that  they  may  bring  a  future  action,  charging  an  irregular  marriage  at 
Edinburgh,  which  I  [188]  am  sure  your  Lordships  would  not  wish,  after  all  the  litiga- 
tion which  has  taken  place.  The  heads  of  the  judgment  I  would  suggest  to  your  Lord- 
ships are, — '  That  on  due  consideration  of  all  the  facts  and  circumstances  established  by 
'  the  evidence  in  the  Court  below,  in  an  action  of  declarator  of  marriage  at  the  instance 

*  of  Malcolm  McGregor  against  Mary  Black  M'Neill,  by  summons  on  the  25th  of  March 
'  1818,  wherein  it  is  set  forth,  that  an  irregular  marriage  was  celebrated  between  the 

*  said  Mary  Black  McNeill,  daughter  of  the  late  Dr.  James  McNeill,  in  the  spring  of 
'  1816,  at  Holytown,  which  was  consummated  by  their  sleeping  several  nights  together 

*  in  the  same  bed ;  and  further,  that  they  considered  it  proper,  on  their  return  to  £din- 
'  burgh  in  the  month  of  May  1816,  that  no  time  should  be  lost  in  celebrating  in  facie 
'  ecclesice  that  marriage  which  had  been  irregularly  celebrated  between  them ;  and  accord- 

*  ingly  that  they  were,  in  the  month  of  May  1816,  regularly  married  by  the  Rev.  Joseph 

*  liobertson,  minister  of  the  chapel  in  Leith-wynd  :  It  appears  to  this  House  that  there 
'  is  no  proof  whatever  of  any  marriage  between  those  parties  having  at  any  time  taken 
'  place  at  Holytown,  or  any  regular  marriage  in  facie  ecclesice  having  been  celebrated 
'  at  Edinburgh  in  the  month  of  May  1816 ;  neither  does  it  appear  to  this  House,  taking 
'  into  consideration  the  facts  established  in  evidence  in  relation  to  the  conduct  of  the 

*  parties,  both  before  and  after  the  23d  of  May  1816,  and  all  the  other  facts  and  cir- 

*  cumstances  proved,  that  there  is  evidence  sufficient  to  justify  the  conclusion,  that 

*  the  said  Mary  Black  McNeill,  and  the  said  Malcolm  McGregor,  did  at  that,  or  at  any 

*  other  time,  voluntarily  and  deliberately  express  that  mutual  consent  immediately  to 
'  contract  marriage,  which,  by  the  law  of  Scotland,  is  necessary  to  give  validity  to  an 
'  irregular  marriage :  That^  on  these  grounds,  this  House  reverses  all  the  interlocutors 
^  complained  of,  and  remits  to  the  Court  of  Session,  with  instructions  to  the  Commissary 

*  Court  to  dismiss  the  action  of  declarator  of  marriage.' 

"  My  Lords, — It  would  be  sufficient  merely  to  state  that  you  assoilzie  the  defendant, 
Mary  Black  M*Neill,  from  all  conclusions  therein ;  but  in  this  case  I  should  prefer  your 
Lordships'  adopting  this  form — to  dismiss  this  declarator  raised  at  the  instance  of  the 
said  Malcolm  M*Gregor,  by  summons  of  the  date  of  the  25th  of  March  1818,  absolving 
the  appellant,  Mary  Black  M'NeiU,  from  the  conclusions  thereof,  that  she  should  be 
declared  married  to  the  said  Malcolm  MHjlregor." 

Earl  of  Eldon. — "  My  Lords,  If  this  was  not  one  of  the  most  important  cases  that 
has  ever  occurred  in  the  course  of  my  experience  before  any  Court  of  judicature,  I 
should  be  perfectly  satisfied  with  what  has  been  already  stated  to  your  Lordships,  that 
there  is  sufficient  ground  to  reverse  the  interlocutor  of  the  Court  of  Session. 

[189]  "  But,  my  Lords,  I  am  anxious,  for  different  reasons,  at  least  to  occupy  a  short 
portion  of  your  Lordships'  time.  I  am  extremely  desirous  that  it  should  appear  that 
this  judgment,  at  least  as  far  as  I  am  concerned  in  agreeing  to  it,  does  not  proceed  upon 
suppositions  and  notions,  which,  unless  we  protest  against  them,  may  be  understood 
to  be  involved  in  the  effect  of  the  judgment.  My  Lords,  when  I  first  looked  at  these 
coses,  and  saw  that  the  summons  concluded  with  desiring  that  it  should  be  found  and 
declared,  not  only  that  these  parties  were  married,  but  that  it  should  be  decerned  that 
the  appellant  should  return  to  her  husband, — that  he  should  enjoy  what  is  called  in  this 
part  of  the  country  a  restitution  of  conjugal  rights,  I  could  not  help  feeling  considerable 
doubt,  whether,  supposing  there  ought  to  be  a  declarator  of  marriage,  this  was  a  case  in 
which,  at  the  instance  of  Mr.  M'Gregor,  you  would  compel  this  woman  to  return  to 
cohabitation  with  him.  I  have  reason  to  believe  that  no  such  judgment  would  have 
been  given  in  this  part  of  the  island,  and  I  have  further  reason,  horn  what  I  see  of  the 
conduct  of  the  parties,  to  believe  that  Mr.  M*Gregor  had  no  wish  that  any  such  judg- 
ment as  that  should  be  given.  When  I  look  at  the  process  with  respect  to  the  property, 
I  think  that  his  principal  reason  for  praying  a  declarator  of  marriage  was,  not  to 
repossess  himself  of  the  person  of  this  lady,  but  to  get  the  enjoyment  of  that  property, 
to  which  he  would  insist,  as  the  husband  of  his  wife,  he  might  have  some  claim.  I 
desire,  therefore,  that  it  may  be  understood,  if  we  are  to  consider  this,  as  I  believe  it 
to  be,  an  appeal  from  an  interlocutory  judgment  of  the  Court  of  Session,  brought  under 
the  authority  of  an  Act  of  Parliament,  (48  Geo.  III.  c.  151,  §  15),  in  consequence  of 
a  difference  of  opinion  amongst  the  Judges,  that  your  Lordships  will  be  pleased  to  allow 
the  individual  who  has  now  the  honour  of  addressing  you  to  say,  that  he  does  not 
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admit,  (he  does  not  deny,  because  it  wotdd  be  improper  that  he  should  either  admit  or 
deny),  that  he  desires  it  to  be  understood  as  standing  quite  neutral  upon  the  question, 
whether  this  lady  ever  could  be  decerned  to  return  to  the  embraces  of  Mr.  M*Gregor. 

"  My  Lords, — There  is  another  point  upon  which  I  am  exceedingly  anxious  to  be 
perfectly  distinct,  and  that  is  this,  that  when  you  are  once  satisfied  that^  according  to 
the  law  of  Scotland,  there  has  been  actually  a  marriage  between  A.  and  £.,  no  subse- 
quent conduct  is  to  be  received  in  evidence  in  order  to  entitle  you  to  say  that  that 
marriage,  which  has  been  actually  had  and  actually  celebrated  efifectually,  is  to  be 
undone ;  if  it  be  a  regular  marriage,  actually  celebrated  and  completely  contracted,  it 
is  not  to  be  undone  upon  probabilities  arising  out  of  subsequent  acts  and  circumstances. 
On  the  other  hand,  notwithstanding  what  has  been  said  about  these  Scotch  marriages, 
that  they  are  very  easily  formed  and  very  easily  got  rid  of,  I  take  it  there  is  notlung 
that  the  law  of  ^Scotland  more  clearly,  more  solemnly,  or  more  consistently  insists  upon 
than  this,  that  where  a  marriage  is  alleged  to  have  been  had  by  a  promise  per  verba  de 
presenii,  or  by  a  promise  per  verba  [190]  defuturo^  or  by  virtue  of  the  implied  promise 
that  arises  out  of  habit  and  repute  : — there  is  nothing  it  does  so  solemnly  require,  as 
that  the  consent  to  marry  should  have  been  full,  deliberate,  and  free, — that  it  should 
neither  be  the  effect  of  force  nor  fraud. 

"  My  Lords, — I  desire  also  to  give  no  opinion  upon  the  question  at  present,  for  it  is 
not  before  the  House,  though  it  is  a  question  of  very  great  consequence  in  my  judgment, 
namely,  whether  you  can  or  cannot,  there  having  been  a  regular  marriage  in  facie  ecclesice, 
give  evidence  whether  the  marriage  intended  to  be  had  was  effectually  had.  Upon  that 
I  desire  to  express  no  opinion  whatever,  upon  which  some  cases  are  to  be  found  in  the 
prints  upon  the  table. 

"  My  Lords, — I  am  therefore  exceedingly  anxious,  in  this  very  important  case,  to 
press  upon  your  Lordships'  attention  this,  as  what  I  take  to  be  an  indisputable  proposi- 
tion in  law,  namely,  that  if  you  find  there  was  a  marriage  duly  celebrated,  actually  had, 
that  marriage  cannot  be  got  rid  of  by  evidence  of  facts  and  circumstances  done  or 
observed  by  persons  afterwards  thinking  it  proper  to  disentangle  themselves  from  the 
connexion  of  marriage,  actuated  by  caprice  or  dislike  of  each  other,  or  the  base  motive  of 
inducing  other  persons  to  think  that  they  may  form  matrimonial  connexions  with  parties ; 
— when  once  you  have  got  clearly  to  the  conclusion  that  a  marriage  has  been  had,  that 
marriage  must  be  sustained,  let  the  consequences  be  what  they  may  in  consequence  of 
sustaining  it  with  respect  to  third  persons.  Therefore  the  question  now  before  your 
Lordships  is  really  this.  Was  the  ceremony  that  did  take  or  is  alleged  to  have  taken 
place,  at  Joseph  Bobertson's  upon  the  23d  of  May — was  it  a  mere  ceremony  gone 
through,  or  was  it,  on  the  other  hand,  an  actual  constitution  of  marriage  ?  If  it  was  an 
actual  constitution  of  marriage,  I  am  afraid  we  must  consider  it  an  actual  constitution 
of  marriage.  Tou  cannot  undo  it  by  reasoning  upon  circumstances  which  may  have 
great  weight  upon  your  minds,  leading  you,  however  deeply,  to  lament  that  any  such 
thing  had  taken  place. 

"  My  Lords, — I  would  beg  to  add  here,  that,  in  giving  my  humble  opinion  upon  this 
case,  I  feel  myself  fortified  by  what  I  have  been  desired  to  state,  that,  upon  a  very 
anxious  attention  to  this  case,  a  noble  relative  of  mine,  who  long  held  the  situation  pf 
Judge  in  the  Ecclesiastical  Court  of  this  country,  gives  his  full  assent  to  its  being  stated 
to  your  Lordships,  that  he  could  not  possibly  sustain  this  marriage. 

"  My  Lords, — Having  said  thus  much,  I  am  led  to  revert  now  to  the  consideration 
of  the  substance  of  this  summons.  I  hope  I  may  be  excused,  taking  into  consideration 
that  I  had  the  honour  of  sitting  in  an  important  judicial  seat,  the  most  important 
judicial  seat  in  this  House,  for  nearly  twenty-five  years,  if  I  take  the  liberty  to  repeat, 
perhaps  for  the  last  time,  that  which  I  have  often  before  stated,  that  I  do  most  anxiously 
wish,  whilst  on  the  one  hand  no  man  has  been  more  desirous  than  I  have  been,  what- 
ever may  have  been  said  to  the  contrary,  that  questions  arising  upon  the  law  of 
Scotland  should  be  decided  here  upon  the  grounds  and  principles  of  that  law,  and  that 
we  should  not  govern  [191]  ourselves  by  English  principles,  or  the  application  of  English 
law  where  it  cannot  be  applied  consistently  with  the  principles  of  the  law  of  Scotland  : 
I  say,  I  trust  I  may  be  excused  if  I  may  express  my  anxiety,  for  the  sake  of  the  judi- 
cature of  that  country,  that  their  pleadings  may  be  somewhat  more  accurately  attended 
to  than  they  usually  are.  I  have  been  very  much  struck  with  the  extraordinary  nature 
of  the  present  summons  from  the  firsts  both  upon  the  intermediate  consideration  of  this 
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case,  and  upon  the  present  consideration  of  this  case.  Taking  the  summons  to  be 
what  we  call  the  declaration  of  the  party  the  pursuer,  it  is  next  to  impossible  for  any 
man  to  reconcile  what  he  is  pleased  to  state  in  the  summons,  with  what  the  real  nature 
of  the  case  is  as  he  has  since  made  it  out  by  the  proofs  he  has  ofifered  to  you,  in  order  to 
induce  you  to  decern  in  his  favour. 

"  My  Lords, — I  shall  not  trouble  your  Lordships  by  repeating  what  has  been  very 
accurately  stated  already  upon  the  subject  of  the  connection,  not  the  relationship,  but 
the  connexion,  that  subsisted  between  these  different  parties,  before  the  occurrences 
which  form  the  subject  of  your  Lordships'  consideration  took  place.  I  begin,  therefore, 
by  adverting  to  the  journey  to  Holytown  in  the  sprmg  of  1816  ;  and  let  it  be  remarked 
that  unless  I  have  deceived  myself  upon  looking  at  this  evidence,  or  by  looking  at  it  too 
often,  which  is  sometimes  the  case, — let  it  be  remarked,  that  before  the  journey  to  Holy- 
town  it  seems  to  have  been  pretty  well  known  to  Mr.  McGregor  that  Mr.  Jolly  was  a 
suitor  to  this  lady,  and  not  only  a  suitor  of  this  lady,  but  Mr.  M'Gjregor  seems  to  have 
felt  that  Mr.  Jolly  was  preferred  by  the  lady  to  himself.  My  Lords,  Mr.  McGregor,  and 
Dr.  James  McNeill,  who,  let  it  be  observed,  was  a  clerg3rman  as  well  as  a  medical  man, 
go,  according  to  the  summons,  to  Holytown  in  the  spring  of  1816,  on  a  jaunt,  in 
company  with  the  appellant,  natural  daughter  of  Dr.  James  M'Neill,  where  an  irregular 
marriage  between  them  is  alleged  to  have  been  celebrated  by  Dr.  James  McNeill ;  that 
an  irregular  marriage  is  alleged  to  have  been  celebrated,  and  the  marriage  to  have  been 
consummated  by  their  spending  several  nights  together  in  the  same  bed  at  Holytown 
aforesaid.  If  you  come  to  look  at  the  condescendence,  that  important  circumstance  of 
sleeping  in  the  same  bed  is  softened  down  to  something  of  this  nature, — to  its  being 
stated  that  they  slept  in  the  same  room ;  and  the  actual  fact  is  disguised,  both  in  the 
summons  and  in  the  condescendence, — that  fact  which  has  been  spoken  to  by  Mary 

Hastie,  a  servant  in  the  house,  and  who  represents  this But  before  I  state  what  her 

representation  is,  give  me  leave  to  say,  that  this  matter  of  consummation  that  is  alleged 
to  have  happened  at  Holytown  was  capable  of  proof,  and  might  have  made  an  end  of 
the  whole  matter;  but  instead  of  there  being  any  such  proof,  all  the  proof  that  there  is, 
the  great  weight  of  evidence  as  far  as  relates  to  it,  is  the  testimony  given  by  Mary 
Hastie,  which  goes  directly  the  other  way.  If  it  had  been  true  that  Dr.  M*Neill,  a 
clergyman,  married  these  parties, — if  there  was  mutual  consent  on  both  sides,  and  Dr. 
McNeill,  the  father  of  the  lady,  a  clei^yman,  gave  [192]  the  benediction,  and  put  their 
hands  together  in  the  manner  that  is  stated  in  the  condescendence, — if  that  had  been 
true,  what  difficulty  was  it  likely  there  should  be  (unless  Scotchmen  dififer  from  English- 
men) in  their  going  into  the  same  bed, — there  would  have  been  consummation  quite 
of  consequence, — it  would  have  been  the  natural  consequence,  and  nothing  else  could 
have  happened. 

"  Now,  what  Mary  Hastie  says  upon  that  is, — and  if  consummation,  which  with 
respect  to  this  marriage  you  observe  is  stated  in  the  summons,  had  taken  place,  had 
followed,  it  was  impossible  that  Mary  Hastie's  evidence  can  be  true,  but  there  is  nothing 
to  contradict  it ; — what  she  states  is  this,  that  it  happened  unfortunately  in  this  Scotch 
inn  that  there  were  not  beds  enough,  or  rather  not  rooms  enough,  for  three  persons  to 
have  separate  rooms,  there  being  two  beds  in  one  room,  and  one  bed  in  another ;  and 
the  Doctor  having  taken  care  of  himself  by  going  to  bed  first,  a  difficulty  arose  what  was 
to  be  done ;  it  seems  a  difficulty  existed  in  the  actual  circumstances,  viz.  that  the  bride 
and  bridegroom,  as  the  summons  represents  them,  could  only  find  out  one  room  with 
two  beds  in  it.  I  think  they  could  in  all  probability  have  been  satisfied  with  one  bed, 
if  they  had  been  married  at  that  time,  as  it  has  been  alleged ;  at  least  I  should  suppose 
so.  But  an  arrangement  is  made  in  a  very  curious  way,  and  as  far  as  we  have  any 
evidence,  instead  of  there  being  consummation,  we  must  hold  there  was  no  consummation, 
because  Mary  Hastie  says,  that  the  lady  was  disturbed  at  the  idea  of  sleeping  in  the 
same  room  with  her  newly  acquired  husband — that  he  slept  in  one  bed  and  she  went  to 
another  bed ;  but  she  had  just  so  much  delicacy,  which  I  am  very  glad  to  see  among 
our  neighbours  in  the  north  country,  that  she  would  not  go  to  that  bed,  unless  it  was 
surrounded  by  sheets,  so  that  even  her  husband  could  not  set  the  eyes  of  his  afifection 
upon  her.  They  accordingly  slept  in  separate  beds  the  whole  night ;  and  instead  of  any 
body  being  caUed  to  prove  those  circumstances,  which  would  have  been  undoubtedly 
proved  to  establish  consummation  if  it  had  taken  place,  the  whole  evidence  tends  directly 
the  other  way. 
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"  What  is  done  next)  The  parties  return  to  Edinburgh  upon  the  20th  of  May  in 
the  same  year  1816,  and  this  ceremony  at  Holy  town  having  been  thought  very  irregular, 
though  Dr.  M'NeiU  was  a  clergyman,  no  consummation  of  the  marriage  having  taken 
place,  it  was  thought  there  shoidd  be  some  regular  marriage.  So  the  summons  states  it, 
or  rather,  that  that  marriage  at  Holytown  should  be  regularly  celebrated  at  Edinburgh. 
This  marriage  at  Holytown  is  in  the  summons  considered  as  an  irregular  marriage,  and 
in  the  proceedings  no  proof  is  made  of  it.  If  this  was  an  irregular  marriage,  the 
defect  of  proof  of  which  was  to  be  supplied  by  another  ceremony  of  marriage  at  Edin- 
burgh,— if  that  marriage  at  Holytown,  as  the  summons  states  it,  was  to  bB  regularly 
celebrated  at  Edinburgh^ — if  this  celebration  was  to  be  free  from  aJl  objection,  McGregor 
proceeds  on  the  most  uncommon  course  that,  in  [193]  affairs  of  this  kind,  one  has  ever 
heard  of.  See  how  it  is  carried  on.  On  the  20th  they  get  to  Edinburgh.  There  I  may 
as  well  state,  that  a  regular  marriage  in  Scotland  is,  as  I  understand  it,  a  marriage  after 
publication  of  banns  has  taken  place  three  times.  In  Erskine's  Institutes  he  gives  a 
very  good  reason  for  that ;  he  says,  that  the  banns  must  be  proclaimed  three  times  in 
the  church,  because  it  gives  people  time  to  consider  whether,  by  the  third  Sunday,  they 
will  or  not  consent ;  but  Mr.  McGregor  thinks  that  the  right  way  of  getting  rid  of  the 
difficulties  that  belong  to  that  irregular  marriage,  and  that  private  marriage  at  Holytown, 
is  to  do  what  ?  is,  that  the  right  way  upon  the  23d  is  to  have,  or  to  procure,  or  to 
endeavour  to  procure,  a  certificate  of  the  publication  of  banns  as  having  taken  place 
upon  three  Sundays,  which  could  not  possibly  have  taken  place,  because  between  the 
20th  and  23d  no  Sunday  whatever  could  have  intervened ;  and  then  he  thinks  it  proper 
to  apply  himself  to  Mr.  Smyth,  stating  that  he  means  to  be  married  that  night  Mr. 
Smyth  mentions  it  to  his  clerk,  and  some  persons  connected  with  him,  and  they  have  a 
direction  given  them  where  to  attend  upon  that  night.  Mr.  Smyth  himself  could  not 
go ;  the  clerk,  I  think,  does  go,  according  to  the  direction,  to  the  Black  Bull,  and  he 
finds  nobody  there.  But  this  ceremony  of  marriage  is  had  in  the  evening  late  :  there  is 
a  difference  about  the  time  of  nighty  Mrs.  Eobertson  saying  there  was  a  candle,  and 
Miss  Robertson  saying  there  was  no  candle ;  but  for  the  purpose  of  having  a  public 
indisputable  regular  marriage  celebrated  before  Joseph  Eobertson,  there  were  Mrs.  and 
Miss  Robertson  present  at  the  ceremony,  which  I  suppose  could  not  have  been  made 
any  better  by  his  being  also  a  clergyman  of  the  church  of  Scotland  than  the  marriage  by 
Dr.  McNeill  himself,  he  being  also  a  clergyman  of  the  church  of  Scotland.  A  ceremony 
passes  at  the  time  of  night  spoken  to  by  Mrs.  Robertson  and  Miss  Robertson,  and  that 
is  the  only  evidence,  unless  it  is  supposidd  to  be  evidenced  by  the  book,  the  contents  of 
which  are  inconsistent  with  some  other  parts  of  the  evidence, — a  book  with  reference  to 
which  I  have  wished  to  hear,  but  I  have  not  heard  yet^  what  made  such  a  book  as  that 
produceable  in  evidence.  It  may,  however,  be  so.  I  know  why  a  register  in  England 
is  admitted  in  evidence,  because  it  is  kept  according  as  the  law  requires  it  to  be  kept. 
The  law  requires  that  there  should  be  such  a  register,  kept  in  a  particular  manner  and 
form ;  but  whether  a  private  book  kept  by  a  private  clergyman,  not  in  such  manner 
and  form,  not  under  and  according  to  the  authority  of  the  law,  would  be  evidence  in 
England,  is  a  question  which  could  scarcely  bear  to  be  agitated. 

"  Now  I  mH  not  follow  my  noble  and  learned  friend — if  I  may  take  the  liberty  of 
calling  him  so — through  all  his  statement  of  this  case,  because  upon  such  a  subject  as 
this  he  is  much  more  competent  to  speak  than  I  am ;  and  I  am  happy  to  acknowledge, 
at  this  time  of  my  life,  the  benefit  I  have  received  from  his  communications  with  me 
upon  the  Scotch  law ; — ^I  will  not  follow  him  in  discussing  the  effect  of  the  evidence  of 
Mrs.  and  Miss  Robertson,  as  to  its  being  or  not  being  defective  in  the  respects  in  which 
he  has  contended  that  it  is  defective.  [194]  After  observing  that  I  wish  not  to  be 
understood  to  have  conceded  it  to  be  clear,  that  a  cause  of  this  sort  should  go  on  without 
other  parties  to  it ;  or  that  there  is  not  great  danger  in  admitting  a  marriage  certainly 
unobjectionable  in  form  and  circumstances,  such  as  the  marriage  with  Mr.  Jolly,  to  be 
affected  by  the  admission  of  the  woman  who  is  represented  to  be  a  party  in  both 
marriages ;  1  proceed  here  to  say,  that  notwithstanding  all  the  difficulties  that  rest  upon 
the  testimony  of  Mrs.  Robertson  and  Miss  Robertson,  I  must  look  at  this  case  as  a  case 
in  which  the  woman's  admission  has  been  read  and  used  as  evidence ;  and  whatever 
observation  may  be  made  upon  the  evidence  of  the  Robertsons,  as  not  sufficient  to  prove 
the  identity  of  the  parties  or  the  particulars  of  the  ceremony,  in  her  admission  this  lady 
herself  has  made  an  acknowledgment  that  some  ceremony  of  some  sort  took  place  at  the 
S.R.R.  V.  7 
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house  when  she  and  McGregor  were  present  But  then  you  must  take  the  whole  of  her 
admission  together ;  and  taking  the  whole  of  her  admission  t(>gether,  the  question  turns 
round  again  to  be  this,  Can  you,  or  can  you  not^  admit  evidence  of  facts  and  circumstances 
antecedent  to  that  period?  Can  you,  or  can  you  not|  admit  evidence  of  facts  and 
circumstances  subsequent  to  that  period,  with  a  view  to  aid  and  confirm  her  in  her 
admission,  taking  it  altogether,  in  which  she  represents,  that  what  then  passed  was  not 
a  case  in  which  she  can  be  held  to  have  given  consent,  much  less  that  free,  solemn,  full,  and 
deliberate  consent  upon  which  MKjrregor  claims  as  against  her  the  character  of  husband  ? 

"  Now,  my  Lords,  that  you  may,  with  respect  to  what  are  called  irregular  marriages 
in  Scotland,  look  at  prior  facts  and  circumstances,  and  that  you  may  look  at  tiie 
subsequent  facts  and  circumstances,  I  take  to  be  quite  indisputable.  The  next  question 
therefore  is.  Can  you  look  at  such  facts  and  circumstances  with  respect  to  an  allied 
marriage  such  as  has  been  had  in  this  case  1  Can  you  look  at  them  as  evidence  to  enable 
you  judicially  to  determine  whether  there  has  been  effectually  had  a  marriage  ? 

''With  respect  to  the  irregular  marriages  generally,  there  can  be  no  doubt  at  all, 
looking  at  the  text  writers, — there  can  be  no  doubt^  if  you  examine  the  opinions  of  the 
Scotch  lawyers  which  are  to  be  found  annexed  to  the  case  of  Dalrymple  v.  Dalrymple ; 
and  I  take  it  that  the  opinions  of  Scotch  lawyers  would  be  evidence  of  what  is  Scotch 
law.  We  have  the  illustrious  names  which  are  here  mentioned,  to  which  I  may 
generally  refer  your  Lordships.  We  have  the  illustrious  names  of  Erskine,  Craigie, 
Hamilton,  Hume,  Hay,  and  a  gentleman  that  I  shall  call  by  the  name  of  John  Clerk, 
for  fear  you  should  think  I  am  mentioning  myself,  and  Cathcart,  and  Gillies,  and  Sir 
Islay  Campbell. 

"  Then  the  next  question  is.  Is  this  alleged  marriage,  such  as  it  is,  to  be  looked  at  by 
the  application  of  the  same  rules  of  law  that  apply  to  the  marriages  mentioned  in  the 
books  as  irregular  marriages  ?  My  Lords,  I  find  in  these  papers  that  doctrine  of  the 
same  nature  has  been  applied  in  two  or  thxee  cases,  even  of  regular  marriages.  I  have 
already  desired  to  protect  myself  against  it  being  understood  that  I  give  [196]  any 
opinion,  whether  it  can  or  not  be  applied  to  what  is  strictly  caUed  a  regular  marriage  in 
facie  ecclmm ;  but  if  there  have  been  decisions  that  apply  them  to  regular  marriages  in 
facie  ecdeeicBf  surely  there  can  be  no  difficulty  in  applying  them  to  a  marriage  that  is 
not  a  regular  marriage ;  and  then  comes  the  question,  is  this  a  regular  marriage  ? 

'*  Now  the  authority  of  the  text  writers  holds  this  not  to  be  a  regular  marriage, 
because  they  say  it  must  be  a  marriage  with  proclamation  of  banns.  Here  there  could 
be  no  proclamation  of  banns.  My  Lords,  I  cannot  adopt  that  expression  without 
guarding  myself  against  its  being  understood  that  I  mean  to  intimate,  that  if  there  is  an 
irregular  marriage  without  proclamation  of  banns,  but  where  there  has  been  a  full, 
actual,  deliberate  consent  given,  that  any  subsequent  circumstances  will  authorize  you  to 
say  that  that  irregular  marriage  can  be  represented  in  any  way  as  invalid.  I  do  not 
mean  to  caU  in  question  at  all  the  validity  of  such  marriages — God  forbid  I  should ;  but 
if  you  have  defective  evidence  with  respect  to  the  actual  proof  of  a  deliberate,  clear,  and 
solemn  consent  in  the  transaction  of  the  ceremony,  the  question  then  is,  Wliether  you 
may  not  admit  evidence  with  respect  to  this  species  of  marriage  as  an  irregular  marriage, 
that  you  will  admit  with  respect  together  marriages  that  are  acknowledged  to  be  irregular 
marriages ;  and  seeing  that  it  is  constantly  admitted  in  irregular  marriages,  it  does  appear 
to  me,  I  own,  in  this  case,  admissible  evidence. 

''  The  next  question  will  be,  If  it  is  admissible  evidence,  what  is  the  effect  of  it  1 
Now  undoubtedly,  with  reference  to  that,  I  must  say,  with  those  eminent  men  whose 
names  I  have  mentioned,  that  though  there  may  be  with  respect  to  a  great  many  cases 
doubts  whether  those  decisions  are  just  applications  of  the  evidence  upon  the  effect  of 
which  the  decisions  have  been  made,  that  does  not  affect  the  principle  at  all  of  the 
admissibility  of  the  evidence,  and  the  duty  of  the  Court  to  attend  to  the  full  effect  of  the 
evidence,  according  to  the  best  of  its  judgment,  when  that  evidence  is  offered  to  its  con- 
sideration. My  Lords,  with  respect  to  cases  of  marriage  where  the  young  man  is  14  and 
the  young  lady  12,  there  are  cases  in  which,  perhaps,  more  effect  has  been  given  to  the 
supposed  operations  of  deceit  and  fraud  upon  such  persons  than  perhaps  can  be  fully 
justified,  recollecting  that  the  law  has  said,  that  at  those  ages  they  are  perfectly  capable 
of  giving  full  and  deliberate  and  sufficient  consent ;  though  some  aUowance  must  be  made 
for  the  difference  of  discretion  between  21  and  14,  yet»  with  respect  to  this  particular 
contract^  the  law,  stsictly  speaking,  has  held  them  equally  capaUe  as  older  persons  of 
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giving  their  consent  With  respect  to  all  the  cases  to  which  I  am  now  alluding, 
hoth  with  respect  to  those  very  young  persons,  and  ¥rith  respect  to  other  persons,  in  those 
cases  that  have  fallen  under  consideration  of  the  Courts,  it  does  appear  to  me  one  matter 
is  considered  worthy  of  great  consideration.  What  is  the  effect  of  aU  that  passed  f  With 
respect  to  the  question,  Was  free,  deliberate,  full,  and  solemn  consent  given  at  the  time 
the  ceremony  passed,  or  did  the  ceremony  pass  without  that  which  con-  [196]  -stitutes  a 
marriage,  such  a  consent  to  the  consortium  omnis  vitce  at  the  time  of  the  ceremony  t 

'^  Now,  my  Lords,  if  that  be  so,  let  us  look  and  see  what  the  case  is  with  respect  to  the 
conduct  of  the  parties.  I  think  it  is  sufficiently  proved  in  this  case,  that,  before  the 
parties  went  to  Holytown,  Mr.  McGregor  was  fully  acquainted  with  the  circumstance 
that  Mr.  Jolly  was  a  preferable  candidate.  There  is,  in  my  judgment,  no  proof  of  the 
truth  of  that  assertion  which  is  to  be  found  in  this  summons,  that  a  marriage  ceremony 
took  place  at  Holytown,  or  that  a  marriage  there  was  consummated ;  but  I  go  further 
than  that,  because  I  think  myself  judicially  authorized  to  say,  that  the  allegation  with 
respect  to  that  supposed  marriage  at  Holytown  is  utterly  unfounded,  and  that  there  wto 
no  marriage  there  of  any  kind ;  that  none  was  there  consummated.  Well,  then,  my 
Lords,  when  the  parties  come  back  again  to  Edinburgh,  what  is  done  for  the  purpose 
alleged  in  this  summons  of  having  a  regular  marriage  %  For  the  purpose  of  having  a 
public  regular  marriage — a  public  marriage,  in  order  to  cure  all  the  evils  and  incon- 
veniences that  might  arise  from  a  private  irregular  marriage,  that  is  so  alleged  to  have 
taken  place  at  Holytown,  they  go  to  Mr.  Joseph  Eobertson's.  My  Lords,  \i  such  was 
the  purpose,  how  does  it  happen  that  you  can  scarcely  find  any  thing  in  this  evidence  % 
— I  do  not  say  there  is  absolutely  nothing — but  there  is  nothing  that  I  think  you  can 
call  material  or  substantial,  when  thoroughly  examined  with  all  the  proofs,  by  which  it 
appears  that  Dr.  McNeill,  that  any  friends  of  the  family,  that  any  persons  who  visited, 
that  any  persons  who  had  any  intercourse  with  the  family,  had  ever  heard  of  such  a 
thing  as  that  this  marriage  was  intended, — that  it  was  to  give  regularity  and  publicity 
to  the  former  marriage. 

'*  My  Lords, — We  know  very  well  what  happens  in  England  about  such  things.  If 
parties  have  gone  to  Scotland  and  got  married,  and  are  to  be  married  again  in  Ei^land, 
does  not  every  man  know,  that^  under  such  circumstances,  the  purpose  of  having  the 
marriage  is  to  satisfy  all  the  friends  and  connexions,  as  well  as  the  parties  themselves,  that 
the  holy  estate  of  matrimony  has  been  effectually  and  properly  contracted ;  that  is  one  of 
the  purposes,  as  well  as  the  purpose  of  giving  ease  and  happiness  to  the  minds  of  the  parties 
themselves ;  and  I  believe  it  would  be  thought  a  very  extraordinary  thing,  if  a  marriage  for 
that  purpose  was  to  be  had,  without  any  body  in  the  world  having  previously  heard  of  it. 
Joseph  Robertson  the  priest,  and  his  wife  and  daughter,  are  the  only  persons  who  know 
of  tlus  ceremony  of  marriage,  except  the  individual  parties  to  it.  Oan  any  man  suppose, 
if  Dr.  McNeill  had,  according  to  the  allegations  of  this  summons,  at  Holytown  given 
away  his  daughter  in  marriage,  had  put  her  hand  into  the  hand  of  this  gentleman  as  her 
husband,  and  given  the  priesfs  benediction  upon  that  occasion;  that  Dr.  M'Neill, 
between  the  day  on  which  that  marriage  happened  at  Holytown,  and  the  23d  of  the 
month  of  May,  should  have  become  so  weak  and  impotent  in  point  of  understanding, 
or  so  dreadfully  [197]  addicted  to  drinking,  that  they  would  not  let  him  know  any  thing 
at  all  of  the  matter  ?  There  is  no  proof  that  he  knew  of  any  thing  at  all  of  this 
matter.  Can  any  body  believe,  that  if  Dr.  McNeill  had  conducted  himself  at  Holytown 
in  the  way  stated  in  this  summons,  can  any  man  believe  that  Dr.  McNeill  would  not 
have  been  present  at  this  marriage  if  such  a  marriage  was  to  be  had  %  but  not  only  do 
you  find  that  Dr.  M'Neill  did  not  know  of  it,  but,  bating  the  evidence  of  the  application 
to  Smyth,  and  Smyth's  communication  to  his  clerk  generally,  and  the  reference  of  Smyth 
and  his  clerk  to  the  Black  Bull  Inn,  (your  Lordships  know  what  followed  on  that  com- 
munication and  reference),  no  human  being  seems  to  be  acquainted  with  this  intended 
marriage  previous  to  the  ceremony,  but  the  very  individual  who  ought  to  have  known 
nothing  of  it,  if  it  was  intended  to  be  a  satisfactory  celebration  of  marriage — I  mean,  the 
man  who  appears  to  have  been  a  disgrace  to  his  profession.  Of  Mrs.  and  Miss  Eobertson 
I  say  nothing ;  but  I  am  sure,  no  person  meaning  to  celebrate  a  regular  marriage  in  order 
to  support  an  irregular  marriage,  would  think  of  being  married  at  that  time  of  night,  in 
the  house  of  such  a  man  as  Joseph  Eobertson,  with  no  witnesses  but  these  ladies ;  and 
not  only  with  no  other  witnesses,  but  without  a  single  person,  out  of  the  room  where 
this  ceremony  of  marriage  was  performed,  being  acquainted  with  the  matter  that  was  to 
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take  place,  or  with  the  purpose  for  which  they  were  supposed  to  go  there,  and  having  it 
in  their  power  to  attend. 

Then  what  says  the  summons  in  another  respect  ?  Those  who  know  any  thing  of 
the  law  of  Scotland,  know  the  immense  importance  of  the  allegation  of  a  proof  of  con- 
summation. It  is  not  even  alleged  in  this  summons,  that  this  marriage  was  consummated ; 
but  I  can  conceive  a  reason  for  not  alleging  it — for  I  am  satisfied  it  was  not  consummated. 

"  My  Lords, — I  agree  in  this,  that  the  story  Mrs.  Jolly  states  is  improbable ;  but  is 
it  half  so  improbable  as  the  story  that  Mr.  M*Gregor  states  1  My  Lords,  Can  any  body 
doubt,  that  if  this  was  meant  to  be  a  regular  marriage,  in  order  to  do  away  the  objections 
against  an  irregular  marriage,  can  any  body  doubt  that  there  would  have  been  proofs  of 
consummation,  when  Mr.  McGregor  must  have  known  there  were,  at  least  I  think  there 
were,  proofs  of  the  non-consummation  at  Holytown  1  Can  any  body  doubt  you  would 
have  had  such  proof  by  the  servants  in  the  house  of  Dr.  M*Neill  ?  But  there  is  not  the 
least  evidence  that  deserves  the  name  of  an  attempt  to  prove  consummation  at  Edinburgh ; 
and  allow  me  to  say,  there  is  evidence  to  the  contrary.  When  you  come  to  consider  the  con- 
duct of  Mr.  McGregor  with  respect  to  Mr.  Jolly ;  and  here  let  me  notice,  that  unless  I  mis- 
understand this  evidence,  it  does  not  appear  that  Mr.  Jolly  was  ever  acquainted  with  what 
passed  before  Joseph  Robertson  at  this  strange  place, — it  does  not  appear  that  Mr.  Jolly 
had  ever  been  acquainted  that  Mr.  McGregor  was  the  husband  of  this  lady  :  I  [198]  do 
not  find  any  evidence  of  that ;  if  there  is  any  evidence  of  it,  I  have  passed  it  by." 

Lord  Chancellor, — "  No,  there  is  not  any." 

Earl  of  Eldon, — "  When  you  come  to  consider,  that  after  this  Mr.  Jolly  is  united 
to  this  lady  upon  the  13th  of  June,  I  think  it  is  in  the  subsequent  month ;  and  when 
it  is  proved  that  Dr.  M'Neill,  who  is  said  by  this  summons  to  have  given  his  consent 
to  the  marriage,  and  performed  the  ceremony  of  marriage  himself  at  Holytown ;  when 
you  consider  that  he  is  present,  goes  to  Dr.  James  Robertson's,  that  he  goes  there,  and 
conducts  himself  in  the  deliberate,  solemu,  serious  manner  in  which  Dr.  Robertson  states 
his  conduct  to  have  been  regulated,  whilst  he  gives  away  his  daughter  to  Mr.  Jolly ; 
when  you  consider  further,  that  here  has  been  an  attempt  made  to  prove,  (let  those 
believe  it  who  can,  after  having  read  the  evidence  of  Dr.  Robertson,  and  of  his  lady), 
that  this  Dr.  M*Neill  was  in  a  state  of  utter  imbecility,  either  from  drunkenness,  or  a 
failure  in  his  constitution,  or  some  other  cause,  between  the  journey  to  Holytown  and 
this  marriage  upon  the  13th  of  June ; — I  say,  that  the  evidence  in  my  judgment,  which 
goes  to  impute  to  Dr.  M*Neill  (in  order  to  render  inefficacious  the  evidence  on  the  other 
side  as  to  the  state  of  Dr.  M*Neill)  that  imbecility,  from  whatever  cause  it  arose ; — that 
evidence,  I  say,  must  have  been  brought  for  the  purpose  of  destroying  the  effect,  the 
dreaded  effect,  of  the  important  inferences  to  be  drawn  from  his  attendance  on  the 
marriage  of  the  13th  of  June,  and  his  non-attendance  upon  the  other  on  the  23d  of 
May.  The  attempt  to  prove  that  imbecility  wholly  fails ;  and  I  should  have  thought 
myself  bound  upon  my  judicial  oath,  if  I  had  been  trying  this  before  a  jury,  to  have 
told  them  they  ought  to  give  no  credit  to  that  testimony. 

"  My  Lords, — ^It  does  not  rest  there.  So  far  from  Mr.  McGregor  supposing  he  had 
a  right  to  the  person  of  this  lady,  I  find  in  the  evidence,  that  it  is  usual  to  give  the 
friends,  upon  a  Scotch  marriage,  gloves ;  that  is  the  present  that  is  made  to  them ;  and 
Mr.  McGregor  receives  a  present  of  gloves,  as  a  friend  and  well-wisher  to  the  parties 
who  had  just  been  married.  He  does  not  attend,  I  believe,  at  the  wedding-dinner,  but 
he  very  frequently  afterwards  is  to  be  found  as  a  guest  in  the  house  of  the  parties. 
And  when  we  come  to  the  month  of  October  in  the  year  1816,  these  parties  go  to 
Holytown  again,  and  the  Doctor  goes  too.  He  was  so  far  recovered  from  this  imbecile 
state,  in  which  it  was  attempted  to  be  proved  that  he  was  at  the  time  of  the  marriage 
in  June  1816, — he  had  so  far  recovered  from  his  malady,  as  to  be  able  to  go  there 
again.  Mr.  Jolly  and  Mrs.  Jolly,  and  Mr.  M*Gregor  and  the  Doctor,  form  the  party : 
and  here  let  us  see  whether  we  can  come  exactly  to  the  conclusion,  that  parties  are 
sleeping  in  the  same  bed,  because  they  are  sleeping  in  the  same  room  as  in  the  ante- 
cedent spring.  What  is  the  conduct  of  Mr.  M*Gregor,  who  is  now  to  convince  us  there 
was  a  real  marriage,  with  full,  free,  and  deliberate  consent,  given  upon  the  23d  of  May 
1816  ?  He  is  at  Holytown  along  with  the  parties.  [199]  What  are  the  beds  required? 
Dr.  M'Neill  is  there,  and  has  a  bed  to  himself ;  another  is  required  for  Mr.  and  Mrs. 
Jolly,  and  Mr.  M'Gregor  contents  himself  with  a  bed  for  himself,  as  I  understand  the 
evidence.     Let  me  fairly  say,  that  Mary  Hastie  does  not  say  expressly  that  Mr.  and 
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Mrs.  Jolly  slept  together  in  the  same  bed,  but  she  says  she  gave  them  a  bed,  because  a 
bed  was  asked  for — for  Mr.  and  Mrs.  Jolly.  According  to  the  first  marriage  at  Holytown. 
Mr.  M'Gregor  and  his  lady,  as  she  must  be  supposed  to  be  then,  according  to  his  case, 
lie  in  different  beds,  when  there  could  be  no  reason  in  the  world  why  they  should  not 
follow  the  good  advice  of  Dr.  M*Neill,  for  he  must  be  taken  so  to  advise,  if  he  had 
married  them,  by  getting  into  the  same  bed ;  and  then,  after  it  is  supposed  she  had 
been  deliberately  married  to  Mr.  M*Gregor,  having  taken  a  fancy  to  be  married  to  Mr. 
Jolly  when  they  meet  in  October  1816,  Mr.  M*Gregor  then  does  not  sleep  in  one  bed 
and  she  in  another,  but^  according  to  all  that  is  the  probable  effect  of  this  evidence,  Mr. 
McGregor  sleeps  in  one  bed,  and  Mr.  and  Mrs.  Jolly  in  another ;  and  that  is  to  be  taken 
in  Scotland,  which  would  not  in  England  be  taken,  to  be  proof  of  a  deliberate  consent, 
that  Mr.  McGregor  was  the  husband  of  the  lady,  and  not  Mr.  Jolly. 

"  My  Lords, — I  will  call  your  Lordships'  attention  to  another  circumstance : — Mr. 
M*Gr^or  had  been  in  some  measure  or  sort  employed  as  the  man  of  business  of  Dr. 
M'NeilL  Dr.  M*Neill  had  made  a  provision  for  his  daughter,  this  Mrs.  Jolly  or  Mrs. 
McGregor,  according  as  your  Lordships  shall  determine  her  to  be  the  one  or  the  other. 
He  had  given  her  not  the  whole  of  his  substance  in  the  first  instance ;  however,  from  a 
sense  of  duty  to  his  natural  child,  he  seems  to  have  thought  it  was  necessary  to  give  her 
the  whole  of  his  substance,  and  he  gives  it  her  by  deed.  Those  deeds  were  put  into 
the  possession  of  Mr.  McGregor,  as  I  understand  the  case,  and  Mr.  M*Gregor  might 
naturally  enough  think,  that  if  he  was  to  tell  this  story  to  Dr.  McNeill  about  this  lady 
having  first  married  him  with  his  consent  at  Holytown,  and  then  married  him  again  at 
Edinburgh,  for  the  purpose  of  having  no  doubt  left  upon  the  effect  of  the  Holytown 
marriage ;  and  that  she  had  then  married  Mr.  Jolly  afterwards,  and  in  the  Doctor's  own 
presence,  and  given  away  by  him ;  he  might  perhaps  think  that  all  the  Doctor's  good 
intentions  in  favour  of  this  lady  might  be  frustrated  if  he  told  the  Doctor  of  these  most 
improper  transactions  on  the  part  of  his  daughter,  as  they  must  be  admitted  to  be,  if 
Mr.  McGregor  represents  what  were  really  the  facts  of  the  case.  He  is  silent,  as  is 
alleged  for  some  such  reason,  until  Dr.  M*Neill  died.  But  speaking  the  truth  after  a 
man  is  dead  will  not  enable  him  to  act  as  if  he  was  a  living  man.  When  therefore  the 
Doctor  was  dead,  does  McGregor  claim  his  wife  1  No ;  he  attends  the  funeral,  where 
Mr.  Jolly  acts  as  chief  mourner,  and  not  Mr.  McGregor.  After  the  funeral,  the  deeds 
are  called  for ;  he  delivers  them  himself ;  he  is  as  a  visitor  to  Mr.  and  Mrs.  Jolly,  as 
other  friends  visit  Mr.  and  Mrs.  Jolly  for  some  time,  and  he  says  nothing  about  this 
marriage  tiU  about  the  month  of  December  1817.  Then,  [200]  in  that  December  1817, 
my  Lords,  he  makes  a  claim  of  marriage, — it  has  escaped  me  if  the  proofs  establish  an 
earlier  claim.  Permit  me,  my  Lords,  to  say,  that  when  I  first  read  this  case,  I  thought 
it  a  case  so  disgusting  with  respect  to  the  moral  conduct  of  the  respondent,  that  nothing 
upon  earth  would  have  induced  me  to  give  my  opinion  upon  it  whilst  I  was  under 
those  impressions.  I  therefore  made  a  covenant  with  myself,  that  no  detestation  of  the 
conduct  of  this  gentleman  should  influence  my  judicial  mind.  I  trust  and  hope  that  it 
has  not  I  have  nothing  to  do  with  the  case  except  merely  as  to  the  law  of  the  case,  as 
it  applies  to  the  established  facts.  My  Lords,  what  he  then  does  is  to  state,  that  he  has 
a  claim  of  marriage,  and  your  Lordships  know  the  nature  of  his  claim;  and  he  then 
lodges  his  summons  for  the  purpose  of  having  a  declarator  of  marriage,  according  to  the 
prayer  of  the  summons,  that  this  virtuous  lady,  as  he  must  think  her,  might  be  restored 
to  his  arms,  that  she  might  live  happily  with  Mr.  McGregor,  as  Mrs.  Jolly  or  Mrs. 
MKjfregor.  But  this  claim  is  not  brought  forward  till  after  all  those  circumstances  had 
taken  place.  Notwithstanding  all  that,  it  is  your  Lordships'  duty,  if,  under  these 
circumstances,  you  can  believe  that  there  really  was  a  marriage  constituted,  effectually 
constituted,  upon  the  23d  of  May,  it  is  your  duty,  notwithstanding  all  that^  to  say  she 
must  be  restored  to  his  anna  Whether  you  ever  will  restore  her  to  his  arms  I  do  not 
know,  but  I  do  not  think  that  your  Lordships  will  readily  make  yourselves  a  party  to 
that  sort  of  business. 

"  My  Lords, — My  judgment,  with  respect  to  this  declarator,  goes  upon  this,  that 
r^ard  being  had  to  the  nature  of  the  evidence  which  your  Lordships  have,  it  appears  to 
me  there  is  no  reason  to  believe  that  there  was  a  free,  deliberate,  and  full  voluntary 
consent  given  to  constitute  immediately  the  relation  in  law  of  man  and  wife  at  the  house 
of  the  priest  Robertson ;  that  there  is  no  reason  from  the  proof  to  believe  that  there  was 
consummation.     The  circumstances  go  to  shew  there  was  no  such  consent     They  are 
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evidence  that  the  marriage  was  not  understood  by  this  gentleman  himself  to  be  a  binding 
and  valid  marriage.  This  appears  clear  from  his  conduct  subsequent  to  it,  as  well  as 
from  his  conduct  prior  to  it ;  the  whole  tends  to  shew  no  such  consent  was  given ;  and 
although  her  story  is  improbable,  it  is  not  half  so  improbable  as  his  story. 

*'  Under  all  the  circumstances,  admitting  as  I  do  the  extreme  danger  that  attends  all 
questions  about  the  dissolution  of  supposed  marriages ;  looking  on  the  other  hand  to  it 
as  a  most  important  principle,  that  you  should  see  that  the  most  sacred  relation  of  life 
is  formed  deliberately  and  fairly ;  upon  the  whole,  I  think  the  decision  you  ought  to 
come  to,  (in  all  these  cases  you  cannot,  perhaps,  be  quite  safe, — all  that  you  can  do  is  to 
be  satisfied,  when  you  pronounce  judgment,  that  you  are  pronouncing  the  real  effect  of 
the  proof),  the  best  decision,  in  my  opinion,  is,  that  which  should  lead  you  to  reverse 
this  interlocutor  of  declarator  of  marriage. 

"  I  will  again  repeat,  that  if  this  declarator  of  marriage  should  be  [201]  supported, 
I  still  should  entertain  very  considerable  doubts  indeed,  whether,  regard  being  had  to 
all  the  circumstances  of  this  case,  the  Court  of  Session  ought  to  have  been  permitted  to 
proceed  one  step  further  for  the  purposes  of  the  ulterior  object  of  this  summons,  without 
considering  the  point,  whether,  under  such  circumstances,  they  would,  or  would  not, 
decern  a  restitution  of  conjugal  rights.  As  to  the  fact  of  the  alleged  marriage  itself,  my 
opinion  goes  along  with  that  which  has  been  expressed  by  the  noble  Lord  who  has 
addressed  the  House,  subject,  nevertheless,  to  some  consideration  of  the  terms  in  which 
the  judgment  should  be  expressed ;  because  nothing  can  be  of  greater  importance,  than 
that  you  should  take  care,  that  by  the  terms  of  the  judgment  you  do  not  prejudice  any 
future  case.  I  would  therefore,  with  your  Lordships'  permission,  submit  to  you,  that 
you  should  take  some  time  to  consider  in  what  terms  the  judgment  should  be  expressed ; 
but  with  respect  to  the  substance,  that  this  declarator  of  marriage  ought  not  to  be 
supported,  I  perfectly  agree  with  my  noble  friend  who  has  preceded  me." 

Upon  a  subsequent  day  Lord  Eldon  said, — "  My  Lords,  It  has  occurred  to  me,  since 
I  before  addressed  your  Lordships,  that  I  omitted  to  notice  the  evidence  of  the  lapidary. 
White,  and  that  of  a  witness  of  the  name  of  NeilL  I  shall  only  now  say,  that  after 
repeatedly  considering  the  effect  of  the  testimony  of  both  those  witnesses,  and  the  effect 
of  the  observation  contained  in  the  different  printed  memorials  and  cases,  in  support  of 
and  against  their  testimony,  that  testimony  might  render  inaccurate  some  few  expressions 
to  be  found  in  what  I  had  before  the  honour  of  stating  to  your  Lordships  upon  this  case ; 
but  that  testimony  does  not  in  any  degree,  in  my  judgment,  authorize  any  change  of 
opinion  that  this  reversal  should  take  place." 

Lord  Chanobllor. — "  My  Lords,  I  rise  merely  for  the  purpose  of  stating,  that  I 
entirely  concur  in  the  view  of  this  question  which  has  been  taken  by  my  noble  and 
learned  friends ;  and  I  am  of  opinion  most  clearly,  that  the  judgment  of  the  Court  below 
in  this  case  ought  to  be  reversed.  It  certainly  is  not  my  intention,  and  indeed  it  would 
ill  become  me,  after  the  manner  in  which  this  question  has  already  been  considered,  and 
I  may  say  exhausted,  to  take  up  your  Lordships'  time  by  travelling  over  the  case ;  and  I 
will  therefore,  in  a  very  few  words,  state  the  grounds  and  principles  upon  which  I  think 
this  judgment  ought  to  be  reversed.  In  the  first  place,  I  beg  to  look  at  the  charge 
which  is  contained  in  the  summons ;  and  without  going  into  detail  with  respect  to  the 
evidence,  I  will  say  this,  that  after  carefully  considering  that  evidence,  reading  it  over  and 
over  again,  I  not  only  am  satisfied  that  the  charge  contained  in  the  summons  is  not  made 
out  in  point  of  evidence,  but  I  am  satisfied  it  is  in  all  its  principles  entirely  disproved. 
The  next  question  is  this.  Did  that  which  took  place,  that  ceremony  which  is  supposed 
to  have  taken  place  at  Joseph  Kobertson's,  did  it  [202]  amount  to  a  regular  marriage 
according  to  the  law  of  Scotland  ?  I  am  perfectly  satii^ed,  that^  according  to  the  law  of 
Scotland,  it  did  not  amount  to  a  regular  marriage  in  any  representation  of  the  case  that 
has  been  made.  If  that  be  so,  in  what  position  do  your  lordships  stand )  You  are 
entitled  to  look  to  the  evidence  as  to  what  did  take  place  at  Joseph  Kobertson's,  as  far 
as  you  can  collect  it  from  the  witnesses  that  have  been  examined :  as  to  that  point,  you 
are  entitled  to  look  at  the  conduct  of  the  parties  before  that  meeting,  and  you  Bre 
entitled  to  look  at  the  conduct  of  the  parties  subsequently  to  that  meeting ;  and  without 
going  into  the  detail  of  the  evidence,  I  will  only  state  shortly,  that  I  am  satisfied,  not 
only  with  reference  to  what  took  place  before  that  meeting,  but  as  far  as  you  can 
collect  the  facts  from  what  took  place  at  that  meeting,  and  immediately  previous  to  it ; 
above  all,  from  the  conduct  of  the  parties  subsequently  to  the  meeting,  of  MHjrregor 
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hiTnaelf,  that  there  never  was  at  that  meeting  a  fall,  deliberate,  uninfluenced  consent  of 
both  parties,  to  enter  into  the  situation  and  state  of  marriage, — a  full,  free,  deliberate 
consent  without  influence.  If  I  am  satisfied  that  the  evidence  justifies  me  in  stating 
this,  then  I  must  say,  that  the  judgment  of  the  Court  below  cannot  be  sustained ;  and 
I  must  concur  with  the  opinion  and  judgment  of  the  noble  Lords  who  have  preceded 
me,  that  that  judgment  ought  to  be  reversed.  With  respect  to  the  particular  form  in 
which  your  Lordships  should  ultimately  pronounce  the  judgment,  that  will  be  the 
subject  of  future  consideration.  I  agree  entirely  with  the  noble  Lords  who  have 
already  expressed  their  opinion  upon  this  occasion." 

Appellant's  Authorities.— {Want  of  Parties,^) — Stair,  App.  792;  4  Ersk.    1,   663 

^  A  search  for  precedents  on  the  above  point  (Want  of  Parties)  was  made  in  the 
Records  of  the  Commissary  Court,  and  the  following  detail  given  of  the  cases  thence 
collected : — 

\1th  March  1741. — Mart  Gainbr  and  Children  against  Captain  Dalrtmplb. — 
Captain  James  Dalrymple  cohabited  with  Mary  Gainer  for  thirteen  years,  during  which 
period  she  had  seven  children,  two  of  whom  died ;  the  remaining  five  are  pursuers  in 
the  action,  along  with  their  mother.  It  appears,  from  the  statements  of  the  parties, 
that  their  intimacy  commenced  at  Dublin  in  Ireland,  where  the  pursuer  was  at  the 
time  attending  school.  She  was  carried  off  by  the  Captain  to  Kilkenny,  where  they 
resided,  until  he  was  ordered  to  Gibraltar,  and  by  his  request  she  followed  him  thither. 
He  returned  to  London  after  several  years'  absence,  and  brought  the  pursuer  and  her 
children  along  with  him.  In  consequence  of  the  pursuer's  advancement  in  pregnancy, 
and  the  nature  of  the  season,  (it  being  winter),  he  left  her  and  the  children,  and  came 
to  Scotland.  Some  time  thereafter,  the  pursuer  and  her  children  arrived  at  Leith. 
They  were  visited  by  the  Captain  and  some  of  his  friends,  when  some  proposals  were 
talked  of  for  settling  the  children  and  the  pursuer  at  Inveresk.  Mary  Gainer  states  in 
the  summons,  that  she  had  always  been  acknowledged  as  the  wife  of  Captain  Dabymple, 
and  went  by  his  name  on  her  arrival  at  Leith.  But  he  being  on  the  eve  of  marriage 
with  a  lady  of  fortune,  on  his  subsequent  visits  forbade  the  pursuer  to  use  his  name, 
and  thenceforward  no  communication  passed  between  them.  The  pursuer  was  reduced 
to  extreme  penury.  In  the  mean  time,  Captain  Dalrymple,  was  married  to  Margaret 
Cunninghame ;  learning  which,  the  pursuer  and  her  five  children  went  to  London  for 
some  time  ;  and  on  her  return,  as  she  still  assumed  the  name  of  the  Captain,  he  brought 
an  action  of  putting  to  silence,  which  was  defended  by  Mary  Gainer,  on  the  allegation 
that  she  was  his  lawful  wife.  During  the  dependence  of  the  Captain's  action,  she 
brought  an  action  of  declarator,  legitimacy,  &c. ;  in  which,  after  narrating  the  several 
facts  from  which  she  concluded  for  declarator  of  marriage,  she  adds,  that  at  a  time  when 
she  "  was  utterly  incapable  to  find  out  where  Captain  Dalrymple  was,  or  to  get  informa- 
tion what  he  was  about,  so  thati  without  her  knowledge,  or  having  opportunity  to 
prevent  it,  he  took  upon  him  to  accomplish,  as  she  afterwards  learned,  on  the  24  th  or 
25th  days  of  August  1737,  a  marriage  with  the  said  Margaret  Cunninghame."  The 
execution  of  citation  upon  the  summons  does  not  bear  that  Margaret  Cunninghame  was 
made  a  party,  nor  did  she  of  her  own  accord  appear  in  the  cause.  The  interlocutors  of 
the  Commissaries  assoilzied  Captain  Dabymple  from  the  conclusions  declaratory  of 
marriage,  and  in  the  action  of  putting  to  silence  decerned  against  Mary  Gainer. 

2Zd  October  1754. — Isobblla  Rbikib  against  Albxandbb  Wilson. — ^In  September 
1750,  Eeikie  and  Wilson  were  married  in  Edinburgh  by  a  minister  before  witnesses,  and 
cohabited  as  man  and  wife  till  the  month  of  March  following,  when  they  separated.  On 
the  30th  August  1754,  Wilson  subscribed  an  acknowledgmenti  professing  that  Anna 
Grahame,  with  whom  he  then  lived,  was  his  "  lawful  married  spouse."  Founding  upon 
this  and  other  acts  of  adulterous  intercourse,  Isobella  Eeikie  brought  an  action  of  ddvorce 
before  the  Commissaries,  who,  upon  the  proof  adduced,  decerned  against  the  defender 
in  the  divorce.  Anna  Grahajne  was  not  made  a  party,  nor  does  she  appear  in  any 
character  in  the  process. 

\Uh  October  1756.— Annb  Morrison  against  Wiluam  Dunlop.— William  Dunlop, 
chapman  and  burgess  in  Glasgow,  was  privately  married  to  Mary  Boyd  in  the  montii 
of  September,  or  some  time  in  the  monl^  of  June,  July,  August,  or  October  1753.     He 
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CampbeU,  June  19,  1747,  (10,456);  Pennycuick  and  Grinton,  Dec.  15,  1752,  (12,677); 
4  Stair,  45,  20;  1  Ersk.  6,  49;  Craig,  2,  18;  Phillip's  Evidence,  vol.  ii.  p.  239.— 
(Merits.)— I  Ersk.  6,  10 ;  1  Bank.  5,  23;  Cameron,  June  29,  [203]  1756,  (12,680,  and 
Monboddo's  Decisions,  351);  Allan,  Aug.  11,  1773,  (not  reported);  M*Innes,  Dec.  20, 

afterwards,  on  the  10th  or  12th  November  in  the  same  year,  married  the  pursuer,  Anne 
Morrison,  in  a  similar  irregular  manner.  The  procurator-fiscal  for  the  town  of  Glasgow 
convened  the  several  parties,  viz.  Boyd,  Dunlop,  and  Morrison,  before  the  Magistrates, 
on  the  26th  of  November,  in  virtue  of  the  34  Charles  II.,  when  Dunlop,  on  his  own 
confession,  wa^  convicted  of  being  privately  married  to  Anne  Morrison,  and  fined  and 
amerciated,  &c. ;  and  in  respect  of  his  denial  of  being  married  to  Mary  Boyd,  which  she 
affirmed  he  was,  ordered  to  be  imprisoned  on  a  charge  of  bigamy,  until  liberated  in  due 
course  of  law.  On  the  24th  January  1756,  Anne  Morrison  raised  her  action  of  declarator 
of  nullity  of  marriage  against  William  Dunlop,  referring  to  and  founding  in  her  libel 
on  the  proceedings  at  the  instance  of  the  procurator-fiscal,  and  the  declarations  of  the 
parties  under  these  proceedings,  extracts  of  which  were  produced  in  process ;  and  also 
upon  marriage  lines,  severally  given  to  Mary  Boyd  and  Aiine  Morrison.  The  summouB 
was  only  served  on  Dunlop :  his  wife,  Mary  Boyd,  was  not  made  a  party  defender, 
but  was  adduced  as  a  witness  for  the  pursuer.  The  Commissaries  declared  Anne 
Morrison's  marriage  null  ab  initio. 

ISth  Atcgust  1762. — Charlott  Armstrong  and  Daughter  against  John  Elliot. — 
Charlott  Armstrong  raised  an  action  of  declarator  of  marriage,  legitimacy,  and  divorce, 
against  John  Elliot,  on  31st  March  1760,  in  which  she  states,  that  a  private  marriage 
was  contracted  between  her  and  John  Mliot  in  the  month  of  March  1758,  and  that 
they  thereafter  lived  and  cohabited  together  as  husband  and  wife  for  several  days,  and  of 
which  marriage  a  female  child  was  procreated.     It  then  sets  forth,  that  he  has  deserted 
her,  and  for  several  months  past  has  cohabited  at  bed  and  board  with  a  woman,  kno\vn 
not  to  the  pursuer  Charlott  Armstrong.     While  this  action  was  in  dependence,  and 
upon  the  17th  May  1760,  Janet  Boston  brought  another  declarator  of  marriage,  ad- 
herence, and  legitimacy,  against  the  said  John  Elliot,  alleging  that  a  marriage,  of  which 
a  male  child  was  born,  had  been  contracted  between  the  parties  on  the  7th  September 
1757,  and  concluding  for  declarator  of  the  said  marriage,  &c.     Her  summons  states, 
'*  that  Charlott  Armstrong,  daughter  of  John  Armstrong  in  Sorlie,  pretends  to  be  wife 
to  the  said  John  Elliot,  as  having  been  married  posterior  to  the  complainer's  marriage, 
though  she  could  not  lawfiilly  be  so."     In  the  execution  of  citation,  Janet  Boston  did 
not  call  Charlott  Armstrong ;  but  before  Elliot  had  given  in  defences  to  Armstrong's 
action,  Janet  Boston  presented  a  supplementary  petition  to  the  Commissaries,  stating, 
"  That  in  the  month  of  September  1757  she  was  privately  married  to  John  Elliot, 
younger  of  Halgreen,  who  was  her  father's  clerk.      For  some  family  reasons  the 
marriage  was  not  made  public  till  after  Mr.  Boston's  death,  but  it  was  known  to  several 
persons,  and  in  consequence  of  it  the  petitioner  was  delivered  of  a  son  at  Edinburgh 
on  the  18th  July  1758 ;  and  the  petitioner  and  the  said  John  Elliot  have  lived  happily 
together  as  man  and  wife;  and  she  has  raised  before  your  Lordships  a  process  for 
declaring  her  marriage  with  the  said  John  Elliot^  and  the  legitimacy  of  the  child  bom 
of  the  marriage, — as  tjie  libelled  summons,  and  execution  thereof  produced,  bears :  That 
the  petitioner  understands  one  Charlott  Armstrong  has  raised  a  process  for  declaring 
her  marriage  with  the  said  John  Elliot,  and  most  iiguriously  also  concluding  for  a 
divorce  for  adultery  with  the  petitioner.     The  petitioner's  interest  must  appear  obvious 
to  the  said  Commissaries  in  many  lights,  and  therefore  the  petitioner  takes  leave  to 
state  some  few  things  for  your  Lordships'  consideration.     In  the  first  place,  The 
pursuer  (Armstrong)  states  her  marriage  with  the  defender  to  have  been  on  the  7th 
March  1758,  according  to  lines  pretended  to  be  signed  by  him,  though  the  petitioner 
is  informed  by  her  husband  this  is  a  fiction;  yet  supposing  it  were  true  such  a 
declaration  had  been  signed,  it  could  have  no  manner  of  effect,  because,  unluckily  for 
the  pursuer,  she  has  happened  to  make  it  posterior  to  the  petitioner's  marriage  by 
several  months ;  2d,  That  any  intercourse  and  promise  that  may  have  passed  between 
them  even  prior  to  the  defender's  marriage  with  the  petitioner,  yet  this  marriage  must 
be  considered  and  held  in  law  to  be  a  medium  impedimentum  or  bar  against  the 
defender's  obligation  to  the  pursuer  ever  having  any  effect  other  than  damages  for 
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1781,  (12,683);  Taylor,  Feb.  16,  1786,  (12,687) ;  M'Lauchlan,  Dec.  6,  1796,  (12,693); 
McGregor,  Nov.  28,  1801,  (12,697) ;  Napier,  Nov.  1800,  and  June  1801,  (see  Dalrymple 
V.  Dalrymple) ;  SancUua  de  [204]  Matrimonio  ;  Haggard's  Reports,  vol.  iL  p.  280  ;  Lord 
Hailes;  Tait  on  Evidence;  Forbes,  July  12,  1709,  (16,718);  Murray,  June  1730, 
(16,741). 

such  injuries  as  the  pursuer  can  make  appear  have  been  done  her."  The  petition  prays, 
that  it  may  '*  therefore  please  the  said  Commissaries  to  conjoin  the  processes,  and  either 
sist  the  process  of  Charlott  Armstrong  until  the  diets  of  compearance  in  the  com- 
plainer's  summons  has  expired,  which  is  not  till  11th  June  next,  or  to  dispense  with 
the  inductee^  and  ordain  both  processes  forthwith  to  be  insisted  in,  and  allow  the 
defender  John  Elliot  to  give  in  defences  in  both  processes,  and  assign  him  a  short  day 
to  thtft  effect."  Charlott  Armstrong  gave  in  answers  to  this  petition.  Upon  considering 
which,  and  answers,  with  the  two  processes  referred  to,  the  Commissaries,  on  the  26th 
May  1760,  conjoined  the  two  processes,  and  appointed  the  defender  to  give  in  his  defences 
to  both  processes.  Both  parties  went  to  proof,  and  the  Commissaries  found  facts  and 
circumstances  proven  to  infer  marriage  between  Charlott  Armstrong  and  John  Elliot 
previous  to  any  pretended  marriage  with  Janet  Boston ;  and  decerned  in  the  action  at 
the  instance  of  the  said  Charlott  Armstrong  for  marriage,  legitimacy,  &c. 

ISth  December  1777.— John  Cairns  against  Maroarbt  Fbrquson. — ^The  summons 
states,  that  after  the  parties  were  married,  Margaret  Ferguson  left  the  pursuer,  and  con- 
tracted a  marriage  with  a  James  Surrel,  and  went  to  London.  The  defender  was 
summoned  as  forth  of  Scotland,  and  the  divorce  passed  in  absence. 

2Uh  June  1780. — Hblsn  Stewart  against  John  M*Inroy. — ^The  libel  of  declarator 
of  marriage  states  she  had  been  married  to  M^Inroy  in  1763 ;  that  he  has  deserted  her, 
and  married  another  woman  of  the  name  of  Jean  Ralston  or  Mrs.  Gourlay,  with  whom 
he  cohabited  for  some  time  in  Glasgow,  and  afterwards  in  Greenock,  before  he  sailed  on 
his  present  voyage  to  the  East  Indies.  That  the  defender  lived  with  a  woman  not  the 
pursuer ;  no  evidence  of  the  fact  appears  in  the  proof.  The  defender  was  abroad  when 
cited,  and  the  proceedings  went  on  in  his  al^nce.  Jean  Ralston  was  not  called, 
nor  did  she  appear. 

28th  September  1780. — Janbt  Spenck  against  William  Edmond  or  Hadmond. — ^The 
pursuer  alleges  in  the  summons,  that  the  defender  lived  and  cohabited  with  a  woman 
named  Elizabeth  Moubray,  who  had  children  by  him,  and  was  sometimes  passed  as  his 
wife.  The  proof  only  goes  into  the  inquiry  of  adultery.  The  defender  did  not  appear . 
3d  July  1780. — Donald  M'Nair  against  Isobbl  Forbes. — This  case  is  exactly  similar 
ia  its  circumstances  to  the  one  immediately  preceding ;  the  second  marriage  is  a  mere 
allegation,  of  which  no  proof  was  taken.      The  decree  (of  divorce)  passed  in  absence. 

2d  June  1790. — Elbonora  Hannat  against  John  Dalziell. — In  a  summons  of 
declarator  of  marriage,  legitimacy,  aliment,  damages,  &c.  the  pursuer  alleges,  that,  in 
consequence  of  a  reciprocal  attachment  between  her  and  the  defender,  they  contracted  a 
marriage,  of  which  a  child  was  procreated,  and  cohabited  privately  as  husband  and  wife 
during  the  months  of  January  and  February  1787 ;  that  the  correspondence  was  dis- 
continued by  John  Dalziell,  who  thereafter  attached  himself  to  a  Miss  Kelly,  who  came 
to  reside  in  the  neighbourhood  of  the  parties ;  and  that  on  being  required  by  the  relations 
of  the  pursuer  to  take  her  the  pursuer  home,  the  said  John  DidrieU  alleged,  that  he  had 
been  deceived  into  a  matrimonial  engagement  with  Miss  Kelly,  and  could  not  acknow- 
ledge the  pursuer  as  his  wife.  In  the  defences  given  in  for  John  DalzieU,  he  contended 
that  the  libel  concluded  for  marriage  on  the  ground  of  a  promise  and  subsequent  copula. 
He  denied  the  marriage,  and  urged  that  the  promise  could  only  be  proved  by  his  writ 
or  oath,  which  the  Commissaries  found.  In  this  action.  Miss  Kelly  was  not  called. 
The  defender  was  examined  judicially  on  the  subject  of  the  libel :  in  his  declaration  he 
continues  to  deny  the  libel,  and  "  declares,  that  he  never  expressed  a  love  and  regard  for 
the  pursuer,  either  to  herself  or  to  any  other  person  whatever ;  and  that  he  never  con- 
cealed his  attachment  for  the  lady  to  whom  he  is  now  married,  and  that  she  was  the 
sole  object  of  his  affections ;  and  these  professions  were  made  and  publicly  known  in 
the  whole  town  of  Wigton,  for  two  years  before  that  event"  In  the  course  of  the 
litigation  the  pursuer  gave  in  a  minute,  referring  the  promise  of  marriage  to  the  oath  of 
the  defender ;  but  before  the  Commissaries  had  advised  this  minute,  the  pursuer  gave 
notice  to  the  Commissaries,  that  being  satisfied  that  the  defender  would  defeat  her  claim 
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BegponderU's  Authorities,^ {WarU  of  Parties,) — ^Aitken,  June  16,  1824,  (2  Shaw's 
[205]  Appeal  Gases,  No,  51);  Chapman  and  Lindsay,  Feb.  23,  1826,  (4  Shaw  and 
Dunlop,  No.  320);  Dalziel,  July  10,  1790,  (16,780);  Hargrave's  Law  Tracts;  case  of 
Duchess  of  Queensberry ;  Scaccia  de  Sententiis  ;  HercUdtis  de  Rebus  Judi-  [206]  -ccdis  ; 

from  want  of  evidence,  she  had  married  Alexander  Tumbull,  mariner  in  Wigton,  and 
restricted  her  libel  to  the  alternative  conclusion  of  damages  and  aliment  for  her  child. 
The  husband  of  the  pursuer  was,  on  the  motion  of  the  defender,  sisted  for  his  interest ; 
and  the  Commissaries  assoilzied  from  the  conclusions  declaratory  of  marriage,  &c.,  and 
proceeded  to  consider  the  question  of  damages. 

28^A  December  1791,  ith  January  1792. — Jambs  Dalrymplb  against  Susannah 
Cunningham. — The  summons  of  divorce  states,  that  these  parties  were  married  in  1772, 
and  had  three  children  of  their  marriage;  that  they  lived  separate  after  November 
1772 ;  that  after  that  period  the  defender  had  associated  and  liv^  with  a  person  named 
Mills,  a  comedian  deceased,  whose  name  she  assumed,  and  after  his  death  wore  mourn- 
ing as  his  widow  ;  and  that  at  the  date  of  the  summons  she  lived  with  Fingy,  a  comedian, 
and  assumed  his  name.  The  defender  was  summoned  at  the  pier  and  shore  of  Leith. 
No  opposition  was  made  for  the  defender. 

8^^  August  1792. — Jban  Lilub  against  Jambs  Hoog. — ^The  summons  (of  divorce) 
states,  that  the  parties  were  married  in  December  1776,  and  lived  together  for  a  number 
of  years  in  different  parts  of  Scotland ;  that  the  defender  had  gone  to  England  in  1784, 
and  in  the  village  of  Adstone,  Cumberland,  cohabited  for  several  years  thereafter  with  a 
Mary  Middlemist,  in  the  character  of  husband  and  wife.  The  defender  was  summoned 
at  the  pier  and  shore  of  Leith,  &c.     No  appearance  was  made. 

24^^  October  1792. — Mrs.  Janbt  Allison  against  Captain  Baillib. — The  summons 
(of  divorce)  states,  that  the  parties  were  married  in  1780,  and  lived  together  as  husband 
and  wife;  that  in  1789  the  defender  had  given  up  and  totally  alienated  his  affections 
from  the  pursuer,  and  on  his  passage  to  the  East  Lidies  he  pretended  to  contract  a 
marriage  with  Miss  King,  and  lived  with  her  at  bed  and  board  in  the  East  Indies,  &c. 
The  defender  was  summoned  as  forth  of  Scotland.     No  appearance  was  made  for  him. 

22d  February  1793. — Mary  Chisholm  against  Danibl  M*Into8H. — The  summons 
(declarator  of  nidlity  of  marriage)^  proceeds  on  an  allegation  that  the  defender  and  pur- 
suer were  married  on  the  24th  April  1789,  but  that  he  had  been  previously  married  to  a 
Christian  Nicol,  who  was  still  in  life.  The  defender  was  summoned  as  forth  of  Scotland, 
and  no  appearance  was  made. 

\2th  June  1793. — Maroarbt  Law  against  Albxandbr  Bulb. — In  the  summons  (of 
divorce)  the  pursuer  alleges,  that  the  parties  were  married  on  the  18th  July  1787  ;  that 
in  1789  the  defender  went  out  to  Gibraltar,  carrying  with  him  a  woman  named  Mary 
Young,  whom  he  pretended  to  marry,  and  who  lived  and  cohabited  with  him  at  Gibraltar 
as  his  wife.  The  defender  was  summoned  as  forth  of  Scotland,  and  no  appeuance  was 
made  in  the  action. 

2*1  th  February  1795. — Cathbrinb  Johnstonb  against  Thomas  Wright. — The 
summons  (of  divorce)  stated,  that  marriage  was  contracted  between  the  parties  in  January 
1787  ;  that  the  defender,  for  three  years  prior  to  the  date  of  the  action,  February  1793, 
had  contracted  an  adulterous  connexion  with  Sarah  Tatershalls,  and,  pretending  a 
marriage,  went  with  her  to  America,  where  they  lived  as  man  and  wife.  The  defender 
was  summoned  as  forth  of  Scotland,  and  no  appearance  made. 

2^tli  August  1796. — Pirrib  against  Lunan. — This  case  (of  divorce)  is  in  its  circum- 
stances similar  to  the  above.  The  defender  is  said  to  be  residing  with  another  woman 
in  England.  He  is  summoned  as  forth  of  Scotland.  No  appearance  was  made  for  him 
in  the  action. 

\Wi  July  1805. — Ann  Junior  and  Children  against  Hugh  Ross. — ^The  pursuer 
states  in  her  libel,  (declarator  of  marriage,  adherence,  and  aliment),  that  she  had  raised 
an  action  for  aliment  against  Hugh  EosSy  but  he  having  denied  his  marriage  with  the 
pursuer,  and  alleged  that  he  had  since  married  a  woman  of  the  name  of  Noble,  with  whom 
he  cohabited,  the  Court  of  Session  had  sisted  that  process,  until  the  marriage  of  the 
pursuer  and  Hugh  Boss  should  be  established  in  the  proper  Court  She  therefore  had 
brought  the  present  action  to  have  the  marriage  declared.  Noble  was  not  called.  The 
defender  Eoss  was  summoned,  but  failed  to  appear.  The  Commissaries  allowed  the 
pursuer  a  proof  of  her  marriage;  a  commission  was  taken  to  examine  witnesses  at 


Digitized  by 


Qoo^^ 


m.  WUaoa  ft  Shaw.  JOLLY  V.   M'ORBGOR.  107 

Mauritius  de  Jure  Interventionis  ;  Dalrymple,  Dodson's  Report.-— (ifen<«.) — 1  Ersk.  6, 
10;  M'Innes,  Dec.  20,  1781,  (12,683);  Taylor,  Feb.  16,  1786,  (12,687);  M'Lauchlan, 
Dec  6,  1796,  (12,693^ ;  M'Gregor,  Nov.  28,  1801,  [207]  (12,667);  Napier,  Nov.  1800, 
and  June  1801,  (see  Dalrymple  v.  Dalrymple)  ;  M'Kenzie,  March  8,  1810,  (Fac.  Coll.) ; 

Inverness,  &c.,  by  the  report  of  which  it  was  established,  that  the  pursuer  and  defender 
were  married  at  Inverness  about  thirteen  years  previous  to  the  date  of  the  action,  and 
the  Commissaries  decerned  accordingly. 

2Qth  May,  and  let  June  1810. — Barbaba  Lutit  against  Gborqb  Nkll. — In  the 
summons  (declarator  of  marriage,  with  an  alternative  conclusion  for  damages),  the 
pursuer  narrates  the  particular  circumstances  upon  which  she  founds  her  marriage.  In 
the  defences  the  defender  admits  that  he  had  kept  the  pursuer  as  his  mistress  for  some 
time,  and  denies  any  marriage  ever  having  existed  between  them ;  and  that  lately  he 
was  publicly  married  to  the  daughter  of  Mr.  George  Gibson,  a  respectable  merchant  in 
the  town  of  Haddington ;  that  they  had  been  married  by  Dr.  Lorimer,  one  of  the 
established  clergymen  of  the  town,  after  regular  proclamation  of  banns,  and  their  marriage 
was  publicly  announced  in  the  newspapers.  The  pursuer  did  not  deny  her  knowledge 
of  this  fact.  The  second  wife  was  not  made  a  party.  The  pursuer's  proof  went  so  far 
as  to  establish  that  the  pursuer  and  defender  had  been  addressed  in  presence  of  each 
other  as  married  persons,  and  paid  the  usual  compliments  of  newly  married  people, 
without  any  demur  on  the  part  of  the  defender.  On  going  for  the  midwife  he  spoke  to 
a  person  in  the  hearing  of  others,  saying,  Mrs.  Neill  was  very  ill,  &c.  &c.  The  Com- 
missaries assoilzied  the  defender. 

I2th  July  1811. — Egbert  Moncrbiff  against  Elizabbth  Kay. — An  action  of 
declarator  of  nullity  of  marriage,  founded  upon  the  allegation  that  the  defender  was,  at 
the  time  of  contracting  the  marriage,  married  to  a  William  Lyle,  boot-maker,  residing 
in  London.     The  allegation  was  proved,  and  the  Commissaries  decerned. 

Ibth  and  l^th  August  1811.— Jean  Ramaob  against  Jaues  M'Intosh. — ^The  libel 
(declarator  of  nullity  of  marriage)  states,  that  she  was  married  to  the  defender  by  Mr. 
Eobertson  in  March  1811;  and  that  after  this  marriage  she  discovered  that  he  was 
married  to  another  woman  named  ,  still  alive.     The  fact  being  proved, 

the  Commissaries  decerned. 

1819 — 1824. — Mrs.  Joanna  Gordon  or  Dalrtmflb,  against  John  William  Hbnrt 
Dalrymple,  Esq. — ^After  the  pursuer  succeeded  in  her  action  of  declarator  of  marriage 
against  Mr.  Dalrymple,  she  brought  an  action  of  divorce  against  him,  on  the  ground  of 
adultery  with  Miss  Laura  Manners,  sister  of  the  late  Duchess  of  St  Albans,  with  whom 
the  defender  had  also  contracted  marriage,  <S^.  &c.  On  the  26th  November  1819  the 
Commissaries  found  generally  facts  and  circumstances  to  warrant  a  divorce.  The 
pursuer  then  petitioned  the  Conmiissaries,  that  the  name  of  Miss  Manners  should  be 
inserted  as  an  adulteress.  10th  December  1819,  the  Commissaries  did  so.  Appear- 
ance was  then  made  for  Miss  Maimers,  and  the  Commissaries  allowed  her  petition  to 
be  answered.  In  her  petition  she  contended,  that  as  soon  as  she  became  acquainted 
with  the  finding  of  the  Court  declaring  Mr.  Dalrymple  married  to  the  pursuer,  she 
ceased  to  cohabit  with  him ;  that  there  was  therefore  not  a  guilty  knowledge ;  and  that 
she  was  innocent  of  the  crime  of  adultery ;  and  that  the  charge  in  the  interlocutor  upon 
her  reputation  would  materially  affect  her  status  in  society :  that  she  ought  not  to  be 
found  guilty  of  a  crime  by  the  decision  in  a  case  to  which  she  was  no  party,  without 
being  permitted  to  state  any  defence,  and  upon  evidence  taken  without  her  ^owledge, 
and  without  being  allowed  to  bring  forward  such  evidence  as,  if  she  had  been  a  party, 
she  might  have  done. 

Ist  Decembner  1810. — Roxburgh  against  Thomson,  Tbmplbton  against  Thomson. — 
Each  of  the  pursuers  claimed  Thomson  as  her  husband.  Both  actions  of  declarator  of 
marriage  were  directed  exclusively  against  Thomson :  No  other  person  was  cited. 
Koxbuj^h  voluntarily  entered  appearance  in  Templeton's  action;  in  favour  of  whom 
ultimately  decree  was  pronounced. 

6^^  July  1827. — Dbas  against  Hamilton. — Deas  stated  in  her  summons,  that  she 
was  married  to  Hamilton  in  1788,  and  concluded  for  declarator  of  marriage  and  aliment. 
He  denied  the  marriage,  and  after  noticing  the  pursuer's  silence  for  thirty-seven  years, 
he  proceeds,  "  he  has  been  married  to  his  present  wife  (Jean  Stevenson)  for  upwards 
of  thirty-three  years,  and  has  a  family  who  have  arrived  at  manhood,  and  one  of 


Digitized  by 


Google 


108  JOLLY  V.   M'GRBGOR.  m.  WUaon  ft  Shaw. 

Niven,  (Fountainhall,  vol.  i.  p.  501);  Tait  on  Evidence ;  Barber,  July  1732,  (16,742); 
Young,  Dec.  8,  1738,  (16,743);  [208]  Haggard's  Reports;  Hailes's  Canon;  Hume  on 
Crimes,  vol.  i.  462  ;  vol.  ii.  329  ;  Mogg,  Addam's  Reports,  2  ;  Fletcher,  Coxe's  Reports ; 
Hailes's  Reports,  vol.  i.  561  ;  Elchies,  No.  7,  voce  Proof. 

Moncreiff,  Webster,  and  Thompson — Alex,  Mimdell, — Solicitora 

[Cf.  Lochyer  v.  Sinclair,  8  D.  603 ;  Longtoorth  v.  Telvert/m,  3  M.  670,  683 ;  Robertson 
V.  Stewart,  1  R  667,  668 ;  Maloy  v.  Macadam,  12  R.  455.] 


in.  Wilson  &  Shaw  218  [4  8.  575 ;  5  S.  930 ;  6  S.  409]. 

Albion  Fire  and  Life  Insurance  Company,  Appellants. — Solicitor-General 

Tindal — Scarlett 

William  Mills,  and  Others,  Respondents. — Adam — Brougham, 

27th  June  1828. 

Insurance — Stat.  6,  Geo.  I.  c.  18. — An  English  Insurance  Company  having,  through 
their  agent  in  Glasgow,  agreed  to  insure  a  steam-vessel  at  sea  against  fire, — Held, 
1.  (contrary  to  the  judgment  of  the  Court  of  Session),  That  such  an  insurance  fell 
under  the  above  statute ;  but,  2.  That  it  was  a  Scotch  contract,  and  that  the  statute 
did  not  apply  to  Scotland  quoad  hoc. 

The  Albion  Fire  and  Life  Insurance  Company,  an  English  Company  estab- 
lished in  London  for  carrying  on  the  business  of  insurance,  had  accredited  agents 
in  the  chief  provincial  towns  in  [219]  England  and  Scotland,  authorized  to 
receive  orders  of  insurance,  and  to  transmit  these  to  the  directors  in  London  to 
be  executed.  The  Company  did  not,  however,  (as  they  alleged),  insure  on  ships 
or  merchandise  at  sea,  holding  themselves  prohibited  from  so  doing  by  the  statute 
6  Geo.  I.  c.  18,  estabUshing  the  monoply  of  sea  insurance  in  the  two  companies, 
the  Boyal  Exchange  and  London  Assurance  Companies.  Mills,  residing  in 
Glasgow,  who  was  part-owner  of  the  "  Robert  Bruce  "  steam-boat,  plying  from 
the  river  Clyde  to  Liverpool,  insured  his  share  against  fire  with  the  Albion 
Insurance  Company,  at  their  office  in  Glasgow,  where  Hamilton  was  their  agent, 
who  thereon  gave  to  Mills  this  receipt : — **  Albion  Fire  and  Life  Office,  Glasgow, 
"  14th  August  1819. — ^William  Mills,  Esq.  having  this  day  effected  an  insurance 
"  of  L.200  with  the  imdersigned  on  behalf  of  the  Albion  Fire  and  Life  Insurance 
"  Company  of  London,  on  the  property  specified  in  the  check  corresponding  with 
"  this  memorandum,  a  policy  will  be  forthwith  prepared  at  the  office  in  I^ndon 
"  for  the  said  insurance,  and  such  policy  will  be  delivered  to  the  assured,  or  to 

them  is  married  and  has  children."  Jean  Stevenson  was  not  called,  nor  did  she 
make  any  appearance  in  the  action.  The  Commissaries  assoilzied,  on  the  ground  of 
the  pursuer  having  failed  to  adduce  legal  evidence  of  her  marriage. 

I2th  Map  1827. — Lbbs  against  Haiq. — Here  Lees  stated  in  her  summons  that  she 
had  been  married  to  Haig,  and  that  they  cohabited  together  as  man  and  wife  from  the 
year  1821  to  1823,  when  he  deserted  her,  and  concluded  for  declarator  of  marriage  and 
aliment.  Haig  denied  marriage,  and  stated  that  he  has  since  been  lawfully  married  to 
Miss  PhilHp.  The  pursuer  replied,  that  "  she  does  not  know  whether  the  forms  of  the 
marriage  ceremony  took  place  between  the  defender  and  Miss  Phillip,  but  be  that  as 
it  may,  she  knows  that  the  pursuer  is  the  defender's  lawful  wife.''  The  second  wife 
was  not  called,  nor  did  she  appear.     The  defender  was  assoilzied. 

A  number  of  other  cases  were  referred  to,  but  merely  their  dates  and  names  given. 
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"  his,  her,  or  their  order,  on  the  third  Monday  in  the  ensuing  month,  or  on  any 
"  subsequent  day. 

"(Signed)^.  Thomas  Hamilton,  agent  for  the  Company, 

"  Egbert  Mitchell.^ 

"Premium,     .  .  .  .,       LI    4    6 

"Duty,  .  .  .  .  .  0    7    0 


"L.1  11     6 

"  Insured  up  to  the  29th  September  1820." 

On  the  back  of  the  receipt  was  written,  "  This  receipt  insures,  viz.  on  the 
"  Eobert  Bruce  steam-boat,  at  present  plying  between  Glasgow  and  Liverpool, 
«  L.200.  (Signed)^.  Tho.  Hamilton,      R  M." 

In  the  same  form  insurances  by  seven  other  individual  proprietors  were 
effected. 

Afterwards  the  proprietors  of  the  Robert  Bruce  put  another  steam-boat,  the 
"  Superb  "  into  the  trade,  and  effected  a  joint  insurance  for  behoof  of  the  whole 
owners,  both  on  the  "  Superb,"  and  "  Robert  Bruce,"  with  the  same  office,  and 
received  a  similar  acknowledgment,  with  this  endorsement : — "  This  receipt  insures 
"  as  under,  viz.  on  the  steam-boat  Robert  Bruce,  including  [220]  machinery 
"  and  apparatus  belonging  thereto,  ....  L3,000     0     0 

"  On  the  steam-boat  Superb,  as  above-mentioned,   .  3,000    0    0 

"  Simi  insured  on  the  above  by  the  Albion  secretary  in  London,*      4,000     0     0 


L10,000    0    0 


"  L.5000  of  the  above-mentioned  sum  is  insured  on  the  Superb  and  L.5000 
"  on  the  Robert  Bruce." 

No  policies  were  delivered  to  the  insured,  but  it  appeared  that  policies  had 
been  executed  in  London  and  transmitted  to  the  agent,  containing,  however,  this 
proviso,  that  although  the  steam-boats  should  "  have  liberty  to  lie  or  ply  in  any 
"  port,  harbour,  river,  dock,  or  navigable  canal  in  the  united  kingdom  of  Great 
"  Britain  and  Ireland,  the  insurance  should  be  suspended  and  remain  out  of  force 
•'  during  the  time  they  may  be  at  sea."  Observing  this  limitation  on  the  risk, 
the  agent  wrote  to  the  London  secretary  thus : — "  31st  August  1819.  I  am  not 
"  disposed  to  think  that  the  insurers  on  the  *  Robert  Bruce '  steam-boat,  as  per 
"  fire  orders.  No.  14  to  22  inclusive,  excepting  No.  21,  will  be  satisfied  with  the 
"  introduction  of  the  clause,  *  but  not  while  the  same  shall  be  at  sea.'  I  think 
"  that  in  addition  to  the  rivers  the  Channel  ought  to  be  admitted,  as  this  vessel  is 
"  expressly  to  ply  between  Clyde  and  Liverpool,  and  will  be  a  great  part  of  her 
"  time  in  the  Channel."  The  secretary  answered,  (13th  September  1819), "  In 
"  answer  to  your  remark  respecting  the  clause  which  exempts  the  Company  from 
"  loss  on  steam-boats  while  at  sea,  I  have  to  state  that  it  is  a  point  on  which  we 
"  have  no  choice.  The  Royal  Exchange  and  the  London  Assurance  are  the  only 
"  companies  which  have  a  right,  as  companies,  to  undertake  insurances  on  vessels 
"  while  at  sea,  and  no  other  companv  can  lawfully  undertake  such  risk.  If, 
"  therefore,  the  proprietors  of  the  Rooert  Bruce  are  not  content  to  hold  our 
"  policies  with  the  exception  complained  of,  I  will  thank  you  to  advise  me  and 
"  we  shall  then  of  course  consider  the  insurance  not  to  be  renewed  after  the 
"  present" 

This  correspondence,  however,  and  the  existence  of  the  exception  it  related  to, 
were  never  communicated  to  the  insured,  [221]  who  continued  to  pay,  and  the 
j^nt  for  the  insurers  to  receive,  the  premium  as  it  fell  due. 

When  the  joint  insurance  was  about  to  expire,  the  owners  effected  a  renewal 

^  Robert  Mitchell  was  Mr.  Hamilton's  clerk. 

'  This  sum  was  to  be  taken  by  the  Eagle  Insurance  Company  of  London. 
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for  a  twelvemonth  from  24th  June  1821 ;  and  the  certificate  bore,  that  "  the 
"  above  policy  has  been  renewed,  and  that  the  insurance  granted  thereby  will 
"  continue  in  force  from  the  24th  June  1821  to  the  24th  June  1822." 

The  Robert  Bruce,  on  28th  of  August  1821,  was  destroyed  by  fire  at  sea, 
while  on  her  voyage  from  Liverpool  to  Dublin,  (a  voyage  undertaken  by  permis- 
sion of  the  insurers).  A  demand  for  the  amount  insured  having  been  made,  the 
Compfioiies  refused  to  pay.  Delivery  was  then  required  by  the  insured  of  their 
policies,  which,  when  produced,  were  found  to  contain  the  clause  suspending  the 
policy  during  the  time  the  boats  happened  to  be  at  sea.  The  owners  of  the 
Robert  Bruce  (after  using  arrestment  to  found  jurisdiction)  then  raised  an 
action  against  the  directors,  proprietors,  and  secretary  of  the  Albion  Insurance 
Company,  and  against  Hamilton  their  Glasgow  agent,^  concluding,  as  the 
summons  bore,  "  that  in  effecting  the  insurance  for  the  said  sum  of  L.10,000,  the 
"  pursuers  considered  themselves  as  transacting  with  the  said  Albion  Fire  and  Life 
*'  Assurance  Compcmy,  through  the  medium  of  their  agent,  the  said  Thomas 
"  Hamilton ; "  and  concluded,  "  that  the  Albion  Fire  and  L2e  Insurance  Company, 
*'  and  Thomas  Hamilton,  their  agent  in  Glasgow,  ought  and  should  be  decerned 
"  and  ordained,  conjunctly  and  severally,  by  decreet  of  the  Judge  of  our  High 
"  Court  of  Admiralty  in  Scotland,  immediately  to  furnish  and  deliver  to  the 
"  pursuers  a  valid  and  effectual  policy  of  insurance  upon  the  said  steam-boats  or 
"  packets,  for  the  said  sum  of  L.6000  sterling,  and  that  for  the  period  of  one  year, 
"  from  the  24th  day  of  June  last  1821,  when  the  premium  therefor  was  paid ; 
"  and  containing  the  said  policy  the  usual  clauses,  and  an  obligation  of  insurance 
'*  against  the  usual  risks  as  before  specified,  and,  among  others,  an  insurance 
''  against  the  risk  of  damage  occasioned,  or  which  may  be  occasioned  to  the  said 
"  steam-boats  or  packets  by  fire,  at  any  time,  and  any  where,  during  the  period 
''  aforesaid  of  the  insurance ;  and  whether  such  policy  shall  be  furnished  and 
"  delivered  to  the  pursuers  or  not,  or  in  whatever  terms  they  may  express,  or 
**  have  expressed  the  [222]  same,  they,  the  said  defenders,  ought  and  should  be 
'"  decerned  and  ordained,  by  decree  foresaid,  conjunctly  and  severally,  to  make 
"  payment  to  the  pursuers  of  the  foresaid  sum  of  L3000  sterling,  being  the  sum 
"  insured,  as  aforesaid,  upon  the  said  steam-boat  or  packet  Robert  Bruce,  with 
"  the  lawful  interest  thereof  from  the  said  28th  day  of  August  last  1821,  when 
"  the  loss  and  damage  was  sustained,  and  in  time  coming  till  payment" 

The  defenders  maintained, — 1.  That  by  6  Geo.  I.  c  18,  it  was  declared 
illegal  for  any  others  that  the  Royal  Exchange  Assurance  Company,  and  the 
London  Assurance  Company,  to  insure  any  ship  or  ships,  goods  or  merchandise, 
at  sea  or  going  to  sea,  and  that  every  such  policy  of  assurance  shall  be  vpsofddo 
void :  2.  That,  in  point  of  fact,  they  had  not  undertaken  to  insure  the  Robert 
Bruce  against  fire  at  sea,  but  only  when  in  port  or  harbour.  The  receipts  for 
the  premiums,  which  were  filled  up  by  the  agent,  and  delivered  to  the  insured, 
formed  originally  a  portion  of  the  same  paper  which  contained  the  order  to  be 
transmitted  to  London ;  and  these  orders  so  transmitted  bore  the  special  excep- 
tion, that  the  risk  should  not  subsist  while  the  steam-boat  should  be  at  sea.  It 
was  not  allied,  however,  that  either  these  orders  or  the  policies  had  been  seen 
by  the  pursuers. 

The  Judge- Admiral  gave  no  judgment  on  the  plea  founded  on  the  statute ; 
but  in  respect  of  the  qualification  in  the  order  and  policies,  assoilzied  the 
defenders,  but  found  no  expenses  due.  The  case  was  then  brought  by  mutual 
reductions  into  the  Court  of  Session,  by  whom  they  were  remitted  to  the  Jury 
Court,  when  this  issue  was  sent  to  a  jury : — ''  It  being  admitted,  that  on  the 
"  27th  or  28th  of  August  1821,  the  steam  vessel  called  the  Robert  Bruce,  the 

^  An  action  was  also  raised  against  the  members  of  the  Eagle  Insurance  Company,  but 
it  had  not  been  brought  to  a  conclusion  when  the  appeal  in  the  question  with  the  Albion 
Insurance  Company  was  taken. 
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"  property  of  the  pursuers,  was  destroyed  by  fire  while  at  sea,  on  her  voyage 
"  betwixt  Liverpool  and  Dublin, — ^Whether  the  defenders  promised  and  agreed 
"  to  insure  the  pursuers  to  the  extent  of  L.3000,  or  about  that  sum,  from  all 
"  loss  and  datmage  which  might  be  caused  by  fire  to  the  said  steam  vessel,  while 
"*  at  sea  as  aforesaid  ?  and,  Whether  the  defenders  have  failed  to  perform  the 
"  said  promise  and  s^reement,  to  the  loss  and  damage  of  the  pursuers  ?  Damages 
«  laid  at  L.3000." 

In  support  of  their  case,  the  pursuers  relied  on  the  certificates  given  to  them 
by  the  Glasgow  agent, — on  the  correspondence  between  him  and  the  London 
Secretary;  and  adduced  parole  evidence  that,  in  conversations  between  Mills 
and  Mitchell,  no  notice  was  taken  of  any  exception  of  loss  while  at  sea :  that 
the  premium  [223]  was  equal  to  what  was  paid  for  sea  risk,  and  that  insurance 
officers  were  in  the  uniform  habit  of  sending  the  policy  to  the  insured,  but  which 
had  not  been  done  in  the  present  instance.  To  this  evidence  the  defenders 
excepted,  but  the  objection  was  overruled.  They  also  contended,  that,  even  if 
they  had  undertaken  as  in  the  issue  mentioned,  the  Lord  Chief  Commissioner 
should  direct  the  jury  that  such  undertaking  being  void  by  statute,  no  action 
could  be  maintain^  upon  it ;  and  that,  at  all  events,  a  general  verdict  ought  not 
to  be  given  against  all  the  defenders,  but  only  against  the  Albion  Company,  the 
principals,  or  else  against  Hamilton  the  agent  But  the  Lord  Chief  Commissioner 
directed  ttie  jury,  that  if  they  were  satisfied  that  the  evidence  was  sufficient  to 
support  the  promise  and  agreement,  they  should  find  a  verdict  for  the  pursuers 
against  all  the  defenders.  The  defenders  tendered  a  bill  of  exceptions.  The 
jury  returned  a  verdict  for  the  pursuers,  and  the  amount  was  extrajudicially  fixed 
at  L.3000.  The  Court  of  Session,  on  the  11th  July  1827,  disallowed  the  excep- 
tions, and  declared  the  verdict  final  and  conclusive  in  terms  of  the  statute. 
When,  however,  the  pursuers  moved  the  Court  to  have  the  verdict  applied,  the 
defenders  craved  to  be  heard  on  the  plea  in  law,  founded  on  the  statute  in  Gteo. 
I.,  and  which  had  not  been  disposed  of  by  the  Judge- Admiral ;  which  being 
permitted,  the  Court,  on  the  22d  January  1828,  in  the  action  at  the  instance  of 
the  proprietors  of  the  Robert  Bruce,  "  in  respect  the  insurance  in  question  is  an 
'*  insurance  against  the  risk  of  fire  on  a  steam  vessel,  which  is  not  a  marine 
"  insurance  contemplated  by  the  said  Act,"  found  that  the  statute  founded  on 
"  does  not  apply  to  this  case,"  and  repelled  that  as  well  as  the  other  defences ; 
found  the  defenders,  conjunctly  and  severally,  liable  to  the  pursuers  in  the 
damages  awarded,  with  interest,  and  expenses ;  and  in  the  action  of  reduction  at 
the  instance  of  the  Albion  Insurance  Company,  sustained  the  defences.  The 
Jury  Court  also  awarded  the  expenses  incurred  there  to  the  pursuers. 
The  Albion  Insurance  Company  appealed. 

Appdlants, — I.  (Mcc^ions.)  It  was  against  law  to  allow  a  written  policy  to 
be  explained,  enlarged,  or  contradicted  by  parole  testimony,  much  more  by  mere 
conjecture  and  loose  reference.  The  renewal  referred  to  a  policy  by  its  number. 
Being  [224]  so  marked  out,  the  respondents  could  have  consulted  it,  and  seen 
what  risks  it  covered ;  and  if  they  refrained  to  do  so,  they  have  only  themselves 
to  blame.  Even  if  the  assured  had  no  means  of  access  to  the  poUcy,  still  the 
question  would  not  have  been,  What  did  the  assured  mean  or  wish  ?  but  have, 
or  have  they  not,  been  careless  enough  to  contract  in  the  dark  ?  or  has  their 
agent  (as  in  this  instance)  neglected  common  precaution  ?  but.  What  did  the 
underwriters  by  their  policy  undertake  ?  It  is  no  answer,  that  the  respondents 
chose,  without  inquiry,  to  suppose  that  the  terms  were  the  most  beneficial  for 
themselves  that  could  be  desired.  If  they  trusted  to  what  might  be,  they  did 
so  siio  perictUo.  There  was  no  fraud  on  the  part  of  the  Company.  They  did  not 
put  upon  the  insured  a  contract  different  from  what  was  intended.  Indeed  they 
never  contemplated  insuring  sea  risks.  The  issue  sent  to  the  jury  was  not. 
Whether  there  was  fraud  or  mistake  ?  but.  What  was  the  contract  ?  and  the 
terms  of  that  contract  is  plain.    The  contract  being  in  writing,  and  the  terms 
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distinct,  and  containing  the  exception,  the  jury  should  have  been  directed  to 
return  their  verdict  for  the  defender.  If  it  had  been  parole ;  then,  as  it  is  not 
the  habit  or  custom  of  the  Company  to  bind  themselves  in  that  form,  it  would 
have  become  merely  a  contract  with  the  agent,  and  he  alone  would  have  become 
bound.  It  is  plain,  from  the  words  of  the  certificate,  that  it  was  not  the  duty 
of  the  appellants  or  their  agent  to  send,  but  of  the  insured  to  apply  for  the 
policy.  Besides,  even  if  this  risk  had  de  /ado  been  undertaken,  the  policy 
thereby  (under  the  statute  of  Geo.  I.)  having  become  null  and  void,  could  not 
sustain  an  action ;  and,  at  all  events,  it  was  quite  preposterous  to  direct  that  a 
verdict  could  competently  be  given  both  against  the  principals  and  against  their 
agent.  If  the  first  assumed  the  contract,  then  the  agent  was  not  liable ;  and  if 
the  latter  entered  into  the  imdertaking  without  authority,  the  Company  are  not 
bound.  The  presiding  Judge,  therefore,  misdirected  the  jury,  and  the  Court 
ought  to  have  allowed  the  bill  of  exception. 

II.  (Statute.) — It  was  illegal  in  the  appellants  to  insure  (if  they  did  so)  a  sea 
risk,  and  equally  so  to  agree  to  effect  one.  The  distinction  taken  by  the  Court, 
that  this  is  not  a  marine  insurance,  is  too  subtle  to  be  sound.  The  statute  is 
broadly  worded,  and  will  not  admit  that  reading.  Fire  at  sea  is  a  maritime  risk, 
and  an  insurance  against  it  is  a  maritime  insurance ;  and  the  statute  ''  prohibits 
''  assurance  of  or  upon  any  ship  or  ships,  goods  or  merchandise,  at  sea,  or  going 
''  to  sea.''  It  is  plain  that  the  statute  extends  to  Scotland.  That  it  makes  the 
penalties  recoverable  in  [226]  any  of  his  Majesty's  Courts  of  Eecord  at  West- 
minster, cannot  impair  or  limit  the  unqualified  enacting  words  of  the  prohibition. 
If  the  contract  were  Scotch,  the  only  result  would  follow,  that  the  penalties 
could  not  be  recovered  in  the  Scotch  Courts.  But  the  contract  was  English  in 
every  sense  of  the  word.  The  fictitious  person  created  by  a  company  possesses, 
exactly  as  an  individual  does,  a  domicile,  and  a  forum;  and  the  Albion  Insurance 
Company's  domicile  and  forum  was  England.  It  creates  no  substantial  difference 
that  they  had  an  agent  in  Scotland.  He  held  no  greater  power  than  his  con- 
stituents ;  or  rather  he  haxi  no  power  until  he  had  obtained  the  Company's  rati- 
fication of  the  proposals  to  insure  tendered  to  him.  The  insurance  was  made  in 
London,  (as  is  confessed  in  the  summons),  and  the  insured  ought  to  have  known 
that  no  other  policy  could  be  transmitted  but  what  was  allowed  by  the  lex  loci 
contractus. 

Respondents, — I.  {Exceptions.) — The  real  point  in  the  case  has  not  been  raised 
by  the  appellants.  The  inquiry  is  not,  whether  the  Albion  Insurance  Company 
did  or  did  not  take  sea  risks  ?  but  whether,  in  this  instance,  they  or  their  agent, 
which  is  the  same  thing,  contracted  with  the  respondents,  in  such  a  manner  as 
to  lead  the  respondents  to  believe  that  the  sea  risk  had  been  taken  ?  The  agent 
gave  a  certificate  silent  as  to  the  exception,  and  so  expressed  as  to  cover  sea 
risks ;  and  when  he  knew  that  his  constituent  did  not  take  a  sea  risk,  he  should 
have  undeceived  the  insured,  who  were  paying  their  premium  on  the  belief  that 
they  were  fully  protected. 

Lord  Chancellor.  You  say  that  the  policy  renewed  at  midsummer  1821  was 
never  shewn  to  you,  and  that  the  contract  with  the  exception  in  it  did  not  make 
the  contract  you  entered  into  ? 

Adam.  Precisely  so,  my  Lord.  Had  the  policy  been  handed  over  to  us,  we 
would  have  been  effectually  bound. 

Lord  Chancellor.  And  that  you  were  not  to  assume  that  the  agent  or  the 
company  would  make  a  policy  different  from  your  contract  ? 

Adam.  The  respondents  never  suspected  that  the  policy  was  not  a  sea 
policy.  The  objection  raised  by  the  appellants  to  the  direction  of  the  presiding 
Judge  at  the  trial,  proceeds  on  a  mistaken  view  of  the  case.  This  was  not  an 
action  on  a  policy,  nor  was  parole  evidence  adduced  to  controul  the  express 
words  of  the  policy  forming  the  contract  between  the  parties.  It  was  an  action 
for  the  policy  that  had  been  agreed  upon,  or  for  damages  in  lieu  of  the  policy ; 
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and  documentary  and  parole  evidence  was  admis-  [226]  -sible  to  shew  what  that 
contract  was,  and  what  the  policy  should  be.  An  engagement  to  furnish  a 
policy  is  a  lawful  and  necessary  contract  sui  generis,  and  the  terms  of  the 
contract,  and  consequently  the  terms  of  the  poUcy,  may  be  proved  by  parole, 
by  writ,  or  by  circumstances.  The  question  before  the  jury  was  not,  what  was 
the  meaning  of  the  policy,  which  the  appellants  had  kept  in  their  hand,  and 
out  of  sight  of  the  respondents  ?  but  what  was  the  policy  barpdned  and  paid 
for  ?  And  on  this  point  the  jury  was  properly  directed.  B^des,  the  facts 
proved  to  the  jury  would  have  been  sufficient,  on  the  ground  of  fraud  in  the 
insurers,  and  gross  mistake  in  the  insured,  to  have  relieved  the  latter  from  the 
limitation,  even  had  the  poUcy  thus  limited  been  timeously  handed  to  them. 
The  statute  of  Greorge  the  First  had  no  bearing  on  the  fact  under  trial.  A 
resident  agent  of  a  foreign  party  is,  by  the  law  of  Scotland,  bound  along  with 
his  constituent,  and  he  bindis  his  constituent  to  those  with  whom  he  in  that 
character  contracts,  whatever  may  be  his  private  instructions ;  and  it  was  not 
shewn  that  he,  in  dealing  with  the  respondents  as  he  did,  acted  beyond  his 
instructions. 

IL  {Statute,) — The  Act  of  Greo.  I.  (commonly  called  the  Bubble  Act,  and 
since  repealed),  had  no  relation  to  Scotland ;  and  this  is  manifest  from  its  object 
and  structure,  particularly  from  the  Courts  pointed  out  as  having  jurisdiction  to 
try  the  cases  arising  upon  it  The  establishment  in  Glasgow  was  truly  Scotch, 
carrying  on  that  business  which  a  Scotch  compcoiy  could  have  carried  on.  If 
the  parent  house  in  London  have  incurred  penalties,  they  may  be  exigible ;  but 
that  will  not  defeat  the  Scotch  contract.  It  is  besides  manifest,  that  the  Legis- 
lature could  not  have  had  steam-boats  in  contemplation.  Indeed,  the  risk  of 
fire  is  not  properly,  or  in  its  own  nature,  a  maritime  risk,  or  naturally  compre- 
hended under  the  perils  of  the  sea.  Mre  may  be  covered,  accordiiig  to  the 
usual  form,  by  a  policy ;  but  still  the  fundamental  and  radical  risks  are  those 
properly  arising  from  the  perils  of  the  sea,  and  policies  relating  to  the  true 
perils  of  the  sea  were  what  the  statute  regarded.  At  any  rate,  the  insurers 
were  informed  that  the  insured  would  not  be  satisfied  with  the  introduction  of 
the  clause ;  yet  they  remained  silent,  accepted  the  premium  (suitable  to  a  fire 
risk),  and  then,  when  the  accident  happened,  endeavoured  to  escape  on  their 
own  fraud  and  concealment 

The  House  of  Lords  pronounced  this  judgment : — ''  It  is  declared  by  the 
"  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  although  this 
''  House  is  of  opinion  that  the  [227]  insurance  upon  which  the  respondents 
"  sought  to  recover  damages,  is  a  species  of  insurance  to  which  the  statute  6, 
"  (Jeo.  I.  cap.  18,  does  apply,  yet,  inasmuch  as  this  House  is  further  of  opinion, 
"  that  the  said  statute,  as  to  that  part  of  it  to  which  the  interlocutor  of  the  Court 
"  of  Session  of  the  22d  January  1828  refers,  does  not  extend  to  Scotland,  the 
''  said  appeal  upon  the  facts  of  this  case  ought  to  be  dismissed,  and  the  inter- 
''  locutors  affirmed.  It  is  therefore  ordered  and  adjudged,  that  the  said  petition 
'*  and  appeal  be,  and  the  same  is  hereby  dismissed  this  House ;  and,  with  the 
"  above  declaration,  that  the  several  interlocutors  therein  complained  of  be,  and 
"  the  same  are  hereby  affirmed." 

Lord  Chanobllob. — ''  There  is  a  case,  my  Lords,  which  stands  for  judgment^  of  the 
Albion  Company  against  Mills.  It  was  a  case  of  this  description,  upon  which  at  present, 
for  a  particular  reason,  I  will  say  only  a  few  words,  as  I  wi^  with  respect  to  the 
question  of  form,  to  have  an  opportunity  of  further  considering  the  course  which  ought 
to  be  adopted.  The  plaintiflEs,  the  pursuers  in  the  action  below,  were  the  proprietors  of 
a  steam-vessel  called  the  Robert  Bruce.  There  is  an  insurance  company  in  London  for 
fire  and  life  insurance  called  the  Albion  Insurance  Company.  They  have  an  establish- 
ment at  Glasgow,  a  regular  establishment  and  office  there,  and  conducted  by  a  person  of 
the  name  of  Hamilton.  A  considerable  quantity  of  insurance  business,  on  account  of 
the  London  Insurance  Company,  was  transacted  at  that  office.  The  owners  of  the 
S.B.E.  V.  8 
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Bobert  Bruce  applied  at  the  office  at  Glasgow  to  have  their  vessel  insured, — ^this  vessel 
called  the  Bobert  Bruce.  An  agreement  was  entered  into  for  the  purpose  by  Mr. 
Hamilton,  the  agent,  and  a  policy  was  afterwards  effected.  Various  questions  have 
arisen,  which  were  agitated  in  the  Court  below,  and  which  have  been  much  considered 
and  discussed.  One  objection  on  the  part  of  the  Albion  Insurance  Company  to  pay  this 
loss,  was  an  objection  arising  out  of  the  statute  of  6  Geo.  I.  It  was  said,  that  any  policy 
of  insurance,  or  any  agreement  of  the  insurance  entered  into  under  the  circumstances 
under  which  this  particular  insurance  was  effected,  was,  by  means  of  that  Act  of 
Parliament,  altogether  void ;  and  such  argument  was  made  use  of  both  in  the  Court 
below  and  at  the  Bar  here,  for  the  purpose  of  determining  this  material  and  important 
question,  whether  this  Act  of  6  Geo.  I.  extends  to  Scotland,  to  contracts  entered 
into  and  executed  in  that  part  of  the  united  kingdom.  The  Court  below  were  of 
opinion  that  the  statute  6  Geo.  L  did  not  apply  to  Scotland,  and  I  am  very  much 
disposed  to  concur  in  that  opinion. 

"  But  another  most  material  and  important  question  arose,  much  more  complicated, 
and  which  was  of  this  description,  namely,  whether  the  contract  was  a  contract  entered 
into  in  Scotland  or  in  England;  in  other  words,  if  the  statute  does  not  extend  to 
Scotland,  whether  it  was  [228]  a  contract  so  entered  into  in  Scotland  as  to  render  it 
valid  and  binding.  The  Court  below  appear  to  have  differed  with  respect  to  that  point, 
and  they  have  come  to  no  conclusion  with  respect  to  it ;  but  they  decided  the  question 
on  another  point  quite  wide  of  the  decision  of  that  question.  They  said,  this  was  a 
case  of  loss  that  did  not  come  within  the  Act ;  and  I  wish,  for  the  purpose  of  directing 
the  attention  of  your  Lordships,  and  the  parties  in  this  case,  to  read  the  very  terms  of 
their  judgment — the  final  judgment.     (His  Lordship  then  read  it.) 

"  Now,  my  Lords,  I  confess  I  am  not  disposed  at  all  to  concur  in  that  judgment.  I 
think  it  is  impossible  that  that  judgment,  according  to  my  apprehension  and  under- 
standing, can  be  sustained.  In  the  first  place.  If  you  look  to  the  words  of  the  Act  of 
Parliament,  they  are  most  general  and  comprehensive.  The  words  are,  Hhat  if  any 
'  person  or  persons  described  shall  presume  to  grant,  sign,  or  underwrite,  after  the  four- 
'  and-twentieth  day  of  June  1720,  any  such  poHcy  or  policies,  or  make  any  such  contract 
'  or  contracts  for  assurance  of  or  upon  any  ship  or  ships,  goods  or  merchandises  at  sea, 

*  or  going  to  sea,  or  take,  or  agree  to  take,  any  premium  or  other  reward  for  such  policy 

*  or  policies,  every  such  policy  or  policies  of  insurance  of  or  upon  any  such  ship  or  ships, 
'  goods  or  merchandises,  shall  be  ipso  facto  void.'  It  is,  in  my  opinion,  impossible  to 
say  that  an  insurance  on  a  steam-vessel  against  fire  was  not  distinctly  and  precisely 
within  the  language  of  this  Act  of  Parliament.  And,  my  Lords,  there  is  another 
circumstance  to  which  I  wish  particularly  to  advert,  whidi  is  this,  that  fire  is  one  of  the 
risks  expressly  mentioned  in  all  policies  of  insurance,  according  to  the  form  that  now 
exists,  and,  as  far  as  relates  to  that  part  of  the  case,  existed  at  the  time  this  Act  of 
Parliament  was  passed.  It  not  only  comes  expressly  within  the  words  of  the  Act  of 
Parliament,  but  within  the  terms  of  the  policy  in  use  at  the  time.  It  appears  to  me, 
therefore,  impossible,  merely  because  some  alteration  has  taken  place  with  respect  to  the 
mode  of  propelling  vessels  of  this  description  at  sea,  to  say  that  cases  of  that  kind  do 
not  come  within  the  meaning  and  language  of  this  Act  of  Parliament.  It  appears  to  me, 
with  all  respect  and  deference,  (and  I  entertain  the  greatest  respect  and  deference  to  the 
learned  Juc^es  by  whom  this  is  decided),  to  be  a  proposition  which  cannot  be  supported. 
But,  my  Lords,  at  the  same  time  that  I  state  that  decision  to  be  in  my  opinion  erroneous, 
I  do  not  undertake  at  this  moment  to  say  whether,  on  other  grounds,  the  judgment  may 
not  be  sustained ;  and  if  I  should  be  of  opinion,  and  your  Lordships  should  be  of  opmion, 
that  on  other  grounds  the  judgment  may  be  sustained,  whether  still  the  House  comes  to 
decide  at  once  upon  the  case  as  it  at  present  stands,  or  whether  it  should  be  again 
remitted  to  the  Court  in  Scotland,  for  the  purpose  of  calling  upon  the  tribunal  there  to 
come  to  a  decision  upon  the  point,  which  they  seem  to  have  avoided  deciding,  and  to 
have  cut  the  matter  short  by  deciding  the  case  upon  the  ground  open  to  the  objection, 
as  it  appears  to  me,  to  which  I  have  referred — that  is  a  question  on  which  I  have  not 
yet  made  up  my  mind.  I  have  had  some  consultation  with  a  noble  and  [229]  learned 
Lord,  at  present  in  the  neighbourhood  of  this  House.  He  thinks  it  is  a  question  which 
deserves  consideration ;  and  I  will  endeavour  to-morrow  to  give  my  opinion  upon  it^  if 
I  am  in  a  condition  with  propriety  to  propose  to  your  Lordships  a  judgment  on  the 
materials  at  present  before  you,  without  remitting  the  case  to  the  Court  below,  and  come 
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to  a  determination  and  decision  on  the  question  whether  this  is  to  he  considered  as  an 
English  or  a  Scotch  contract.  If  I  am  then,  on  the  materials  bef oie  me,  authorized  to 
propose  to  your  Lordships  a  judgment,  and  it  will  be  proper  for  this  House  to  give  a 
judgment  on  these  materials  without  calling  on  the  Court  below  to  give  their  judgment, 
and  pronounce  a  judgment  upon  it,  I  shall  be  ready  to  state  my  opinion.  What  that 
opinion  will  be,  I  will  not  at  present  anticipate,  but  I  am  at  present  ready  and  prepared 
to  give  that  opinion.  But  on  the  point  of  form,  I  feel  desirous  that  this  case  should 
stand  over,  for  the  purpose  of  giving  me  an  opportunity  of  considering  that  question  till 
to-morrow." 

LoBD  Chanobllor. — "  There  was  a  case  in  which  the  Albion  Fire  Insurance  Company 
were  the  appellants,  and  William  Mills,  Esq.  merchant  in  Glasgow,  and  others,  were 
the  respondents.  I  took  the  liberty  of  calling  your  Lordships'  attention  to  this  case 
yesterday,  with  respect  to  a  particular  point ;  and  after  looking  at  the  papers,  and 
attending  to  them  throughout,  I  should  recommend  to  your  Lordships  to  decide,  that  on 
the  ground  upon  which  the  Court  below  pronounced  their  judgment,  it  cannot,  in  point 
of  law,  be  sustained ;  but,  upon  the  whole,  looking  at  all  the  papers,  and  the  proceedings 
which  have  taken  place  in  the  Court  below,  and  the  transaction  itself,  there  is,  I 
conceive,  sufficient  to  justify  your  Lordships  in  affirming  the  judgment,  though  on  a 
different  ground. 

"  My  Lords, — The  circumstances  of  the  case  are  these : — There  is  a  company  in 
London,  called  the  '  Albion  Fiie  and  life  Insurance  Company.'  That  company  is  so 
constituted,  that  according  to  the  law  as  it  exists  by  virtue  of  the  Act  of  6  Greo.  I.  it 
is  incompetent  to  effect  insurances  upon  ships  and  merchandises  at  sea ; — that  is  a  point 
which  is  admitted  in  the  case,  and  with  respect  to  that  it  is  not  necessary  I  should  make 
any  further  observation.  This  company  has  an  establishment  at  Glasgow,  and  a  regular 
office  at  Glasgow,  called  the  *  Albion  Fire  and  Life  Insurance  Office ; '  and  they  have  a 
person  attending  there  as  an  agent,  a  person  of  the  name  of  Thomas  Hamilton.  They 
had  been  in  the  habit  of  entering  into  contracts  and  engagements  to  a  considerable  extent 
in  Glasgow  : — when  I  say  they  had  been  in  the  habit  of  entering  into  contracts  and 
engagements  to  a  considerable  extent,  I  mean  contracts  and  engagements  similar  to  those 
which  are  the  subject  of  the  present  inquiry.  There  were  certain  persons,  who  are  the 
respondents  in  this  appeal,  residing  in  Scotland,  who  were  the  owners  of  a  steam- vessel 
called  the  Bobert  Bruce.  The  owners  of  this  vessel  were  desirous  of  insuring  her ;  and 
they  applied  for  that  purpose  to  Mr.  Hamilton,  at  the  office  at  Glasgow ;  and  [2S0]  upon 
their  application  at  the  office  in  Glasgow,  the  contract,  to  which  I  shall  call  your  Lord- 
ships' attention,  was  entered  into  in  these  terms. — (His  Lordship  then  read  the  contract.) 

"  My  Lords, — ^This  contract  was  signed  at  Glasgow ;  it  was  drawn  up  at  Glasgow, 
dated  at  Glasgow,  and  was  signed  at  Glasgow  by  Hamilton,  who  was  the  agent  for  the 
company.  According  to  the  ordinary  course  of  business,  Hamilton  communicated  this 
transaction  to  his  principals  in  London ;  and  a  policy  of  insurance  was  sent  down  to  the 
office  at  Glasgow.  It  was  not  sent  within  the  period  limited  by  the  contract ;  for  it  was 
not  sent  till  the  month  of  September,  the  contracts  having  been  entered  into  in  the 
month  of  July.  Any  person  looking  at  that  contract  must  see,  that  it  is  in  its  form  a 
general  contract  of  insurance ;  that  is,  a  contract  for  a  policy,  which  shall  be  a  general 
policy  of  insurance.  There  is  no  limit  whatever  as  to  the  places  to  which  the  contract 
is  to  extend.  There  is  no  exception  in  the  contract ;  there  is  nothing  expressing  that, 
when  the  policy  comes  down,  it  shall  contain  a  clause,  that  the  insurance  is  to  be 
suspended  while  the  vessel  is  at  sea.  It  is  a  general  contract  of  insurance,  or  rather, 
they  undertake  that  a  general  policy  shall  be  executed.  The  policy  of  insurance  that 
was  sent  down  to  the  agent  at  Glasgow  contained  this  clause :  It  was  an  insurance  on 
the  steam-vessel  against  fire ;  but  there  was  this  clause :  '*  This  policy  of  insurance  to 
*'  be  suspended  and  remain  out  of  force  during  the  time  the  steam-boat  may  be  at  sea." 
Such  policy  of  insurance,  however,  remained  in  the  office  of  Hamilton.  There  is  no 
evidence  that  it  was  ever  shewn  to  the  parties  insured,  nor  any  evidence  to  shew  that 
the  fact  of  this  clause  of  exception  was  ever  communicated  to  them.  Thus  the  trans- 
action went  on  for  a  year,  the  insurance  being  only  for  the  period  of  a  year. 

"  At  the  expiration  of  the  year,  or  shortly  before  that  time,  the  assured  applied  to 
Hamilton  the  second  time  to  extend  the  insurance  another  year.  They  paid  Hamilton 
the  pieminm  of  insurance  for  another  year.  There  is  no  evidence  to  shew  that  the 
policy  was  communicated  to  them ;  there  is  no  evidence  whatever  of  that  fact ;  on  the 
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contrary,  there  is  evidence  of  a  different  description.  There  is  no  evidence  to  shew  that 
the  exception  in  the  policy  was,  at  that  time,  or  at  any  previous  time,  communicated  to 
the  assured.  The  money  was  received  by  Hamilton,  and  a  memorandum  given  that  the 
policy  had  been  renewed. 

"  A  short  time  after  the  renewal  of  the  policy,  the  vessel  was  destroyed  by  fire,  on 
her  passage  from  Liverpool  to  Dublin ;  and  the  persons  who  thus  considered  themselves 
assured  by  this  contract,  applied  to  Hamilton  for  the  payment  of  the  loss.  The  answer 
they  received  was  this:  *You  are  not  entitled  to  recover;  for,  if  you  advert  to  the 

*  policy,  you  will  find  there  is  an  exception  in  the  policy,  that  the  policy  is  not  to  have 

*  operation  during  the  time  the  vessel  is  at  sea.'  The  assured  upon  this  commenced 
proceedings  for  the  purpose  of  recovering  the  amount  of  the  loss.  Their  proceedings 
were  in  the  first  [231]  instance  instituted  before  the  Judge-Admiral,  and  the  judgment 
was  against  the  insur^.  It  is  unnecessary  for  me  to  enter  into  the  terms  of  that  judg- 
ment, for  afterwards  the  proceeding  came  on  before  the  Court  of  Session. 

"  On  this  question  coming  before  the  Court  of  Session,  it  was  considered  that  there 
were  two  points ; — ^the  one  point  was  the  question  of  fact,  as  to  what  the  nature  of  the 
insurance  was ;  the  other  was  the  question  of  law,  to  which  I  yesterday  alluded,  and  to 
which  I  shall  again  call  your  Lordships'  attention.  It  was  conceived  that  the  question 
should  be  remitted  to  the  Jury  Court.  It  was  so  remitted ;  and  the  issue  I  am  about 
to  read  was  that  which  was  drawn  up  for  the  purpose  of  the  trial,  *  Whether  the 

*  defenders  promised  and  agreed  to  insure  the  pursuers  to  the  extent  of  L.3000,  or  about 
'  that  sum,  from  all  loss  and  damage  which  might  be  caused  by  fire  to  the  said  steam- 
'  vessel  while  at  sea  as  aforesaid,  and  whether  the  defenders  have  failed  to  perform  the 
'  said  promise  and  agreement,  to  the  loss  and  damage  of  the  pursuers  1 '  Now  your 
Lordships  will  perceive,  that  the  question  turned  entirely  upon  this  part  of  the  issue, 
namely,  Whether  the  agreement  to  insure  extended  to  the  period  while  the  vessel  was 
at  sea  ?  The  cause  came  on  for  trial ;  the  evidence  was  heaid ;  and  a  verdict  was  found 
for  the  pursuers.  Exceptions  were  taken  to  the  evidence  in  the  process  of  the  trial. 
They  were  afterwards  imbodied  into  a  bill  of  exceptions,  which  was  signed  by  the 
learned  Judge  who  presided  in  the  Court,  and  that  has  been  printed  in  the  papers  which 
have  come  before  your  Lordships  for  your  consideration. 

'*  It  appears  to  me,  on  looking  at  the  exceptions,  that  there  is  only  one  material  point 
to  which  it  is  necessary  to  call  your  Lordships'  attention.  It  was  said,  and  justly  said, 
that  where  there  is  a  written  agreement  to  insure  a  preparatory  agreement,  and  afterwards 
a  policy  of  insurance  is  effected  in  pursuance  of  that  agreement,  it  is  the  policy  which  is 
the  contract  between  the  parties.  The  ordinary  course  of  proceeding  in  the  city  of 
London  is,  that  a  slip  is  in  the  first  instance  signed,  and  after  that  slip  is  signed  a  policy 
is  effected ;  and  it  is  the  policy  which  is  the  contract,  and  the  slip  cannot  be  adverted  to 
for  the  purpose  of  explaining  the  meaning  of  the  parties.  It  was  argued,  that  no  con- 
tract had  been  entered  at  Glasgow,  that  it  was  an  agreement  for  a  policy,  that  the  policy 
had  been  afterwards  executed,  and  that  that  must  be  considered,  having  been  sent  down 
to  Scotland,  to  be  the  agreement  between  the  parties.  But,  my  Lords,  these  was  this 
fallacy  in  that  argument,  the  pursuers  brought  their  action  upon  the  agreement  as 
entered  into  by  Hamilton,  as  signed  by  Hamilton.  What  was  that  agreement  1  There 
was  an  agreement  for  a  general  insurance.  It  was  an  agreement  that  a  policy  should  be 
executed ;  that  policy  to  be  executed  was  to  be  conform  to  the  agreement.  The  policy 
had,  it  is  true,  been  sent  down,  and  if  the  parties  had  agreed  to  it,  that  would  have 
bound  them :  but  that  policy  did  not  conform  to  the  ori^nal  agreement ;  it  was  never 
communicated  to  the  parties  that  there  was  an  alteration ;  and  if  the  [232]  agent  agreed 
to  a  general  insurance,  that  being  within  his  duty  as  agent,  it  was  imperatively  his  duty 
under  those  circumstances  to  communicate  to  the  assured,  that  the  policy  having  come 
down,  the  parties  in  London  did  not  conceive  themselves  authorized  in  executing  a 
general  policy,  but  only  a  policy  with  the  exception  to  which  I  have  referred.  No  such 
communication  was  made  by  Hamilton,  and  therefore  the  owners  of  the  vessel  never 
adopted  that,  for  they  never  knew  it  What,  then,  did  they  feel  themselves  justified  in 
saying )  It  was  this, — We  have  entered  into  an  agreement  with  your  agent  at  Glasgow 
for  a  policy  of  a  particular  description ;  you  have  never  fulfilled  that  engagement ;  you 
have  received  our  money,  by  which  you  bound  yourselves  to  send  down  a  general 
policy  I  instead  of  that  you  have  sent  down  another  policy,  and  we  call  upon  you  to  fulfil 
that  agreement.     That  was  the  nature  of  the  action. 
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"  But,  my  Lords,  this  agreement  was  only  for  the  year,  and  at  the  expiration  of  the 
year,  as  I  have  stated  to  your  Lordships,  an  application  was  made  to  the  company  to  renew 
the  policy ;  and  if  the  policy  had  been  shewn  at  the  time  of  the  renewal,  the  policy 
would  have  been  the  contract ;  but  when  it  was  renewed  nothing  was  said  by  Hamilton 
about  the  terms  of  it,  nor  was  it  shewn  to  the  assured ;  therefore,  when  the  money  was 
paid  for  the  renewal,  according  to  every  principle  of  equity — and  the  Court  bad  juris- 
diction both  legally  and  equitably — according  to  every  principle  of  law,  and  equity,  and 
justice,  this  renewal  had  reference  to  the  original  agreement,  and  they  ought  therefore  to 
have  executed  it  conformably  to  the  stipulations  of  the  original  agreement ;  and  therefore, 
when  it  was  contended,  as  it  was  strenuously  in  the  Jury  Court,  that  the  Court  had  no 
authority  to  look  into  any  thing  but  the  policy,  that  was  rightly  overruled ;  and  when  it 
was  repeated  at  your  Lordships'  Bar,  it  was  impossible  not  at  once  to  feel  the  fallacy  of 
it,  for  it  was  clear  that  a  policy  of  a  different  description  was  sent  from  that  stipulated, 
and  that  it  was  not  communicated  to  the  parties  that  the  agreement  had  not  been  fulfilled. 
The  Jury  therefore  were,  in  my  opinion,  justified  in  the  verdict  they  found  ;  and  when  we 
dispose  of  this  general  question  on  the  bill  of  exceptions,  it  appears  to  me  unnecessary 
to  refer  your  Lordships  to  the  other  grounds  of  objections  stated  in  the  bill  of  exceptions, 
because  I  think  your  Lordships  will  be  of  opinion,  that  if  the  way  in  which  I  am  putting 
it  is  the  correct  mode  of  deciding  it,  they  are  of  little  consequence  in  the  decision  of 
this  case. 

*'  The  question  of  fact  being  disposed  of,  the  next  consideration  was  the  question  of 
law.  It  was  said,  that  they  could  not  recover  on  this  policy.  Why  t  Because,  by  the  6 
Ceo.  I.  the  monopoly  of  insurance  by  companies  on  ships  and  merchandise  at  sea  is  given 
to  two  particular  companies,  namely,  to  the  London  Insurance  Company,  and  to  the 
Royal  Exchange  Assurance  Company ;  and  that  therefore  that  contract  was  altogether 
void,  whether  it  was  an  agreement  for  a  policy,  or  a  policy  executed ;  that  the  Act  of 
Parliament  was  a  bar,  the  Act  of  [233]  Parliament  declaring,  that  all  policies  executed 
by  six  persons  other  than  those  companies  shall  be  absolutely  null  and  void. 

"  My  Lords, — The  first  question  which  arose  in  the  discussion  was  this,  and  a  very 
important  general  question  it  was.  Does  that  Act  extend  to  Scotland  ?  that  is,  does  that 
part  of  the  Act  to  which  I  have  referred  extend  to  Scotland  1  The  Act  was  passed  with 
two  views.  It  is  the  Act  generally  called  the  Bubble  Act.  It  was  an  Act  for  the  pur- 
pose of  preventing  those  wild  speculations  which  had  currency  at  the  period  to  which 
I  have  referred ;  and  that  part  of  the  Act  specifically  extends  to  Scotland,  for  it  is 
stated  in  the  body  of  the  Act,  that  the  penalties  which  shall  be  imposed  for  the 
violation  of  that  Act,  shall  be  recovered  in  the  Courts  of  Edinburgh,  Dublin,  or  London. 
It  is  clear,  therefore,  that  that  part  of  the  Act  was  intended  to  extend  to  Scotland.  But, 
my  Lords,  with  respect  to  the  other  it  is  quite  different.  In  the  first  place,  it  is  a  little 
too  strong  to  suppose  that  only  these  two  English  companies  could  be  intended  to  have  a 
right  to  insure,  not  confined  to  England  only,  but  extending  to  other  parts  of  the  king- 
dom ;  but  there  is,  in  respect  of  that,  this  important  distinction,  that  the  penalties  are 
recoverable  only  in  the  Courts  of  Westminister,  and  it  is  impossible  not  to  see  that  that 
part  of  the  Act  of  Parliament  was  intended  to  apply  only  to  England.  That  point  being 
decided,  I  conceive  your  Lordships  will  think  yourselves  justified  in  concurring  in  the 
judgment  of  the  Court  below. 

My  Lords, — ^Another  question,  very  important  in  its  nature,  a  question  of  law  was 
raised.  Here  is  an  English  company  effecting  an  insurance  by  an  EngUsh  contract, 
and  though  this  Act  of  Parliament  may  not  extend  to  Scotland,  this  is  an  insurance  by 
an  English  company ;  and  therefore  it  is  said,  it  would  be  mere  evasion  to  say,  that  the 
parties  in  this  case  could  recover  on  this  in  Scotland.  My  Lords,  this  turns  entirely 
on  the  question,  whether  or  not  this  was  an  English  contract  or  a  Scotch  contract  The 
way  in  which  it  was  argued  at  the  Bar,  and  in  the  Court  below,  appears  to  me  very 
fallacious.  It  was  analogous  to  the  argument  to  which  I  have  already  referred,  which 
was  raised  in  the  Jury  Courts  that  the  policy  is  to  be  considered  as  the  contract,  and 
that  the  policy  was  executed  here  by  the  company ;  and  if  the  policy  were  the  ground 
of  action,  the  proceeding  on  a  policy  so  executed  in  London  might  admit  of  doubt  and 
question.  But,  my  Lords,  that  is  not  the  case  heie.  What  is  the  nature  of  the  action  ? 
Here  is  a  contract  entered  into,  not  in  London  but  in  Glasgow,  written  in  Glasgow, 
dated  in  Glasgow,  and  subscribed  in  Glasgow ;  the  consideration  paid  in  Glasgow  at  the 
office  established,  and  for  a  long  time  established  in  Glasgow.     Why  is  it  then  to  be 
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said,  that  that  contract,  I  mean  the  original  contract,  was  not  a  contract  in  Glasgow ) 
If  I  send  an  agent  to  reside  in  Scotland,  and  he,  in  my  name,  enters  into  a  contract  in 
Scotland,  the  contract  is  to  be  considered  as  mine  where  it  is  actually  made.  It  is  not 
an  English  contract,  because  I  actually  reside  in  England.  If  my  agent  executes  it  in 
Scotland,  it  is  the  same  as  if  I  were  myself  on  the  spot,  and  executed  it  in  Scotland. 
Therefore  [234]  the  original  contract  must  be  considered  as  a  contract  entered  into  in 
Scotland,  and  it  was  that  original  contract,  and  not  the  policy,  which  was  the  ground 
of  the  action  ;  it  was  for  the  infringement  of  that  my  action  was  brought.  You  agreed 
to  give  me  a  general  policy :  You  did  not  give  me  a  general  policy :  I  call  upon  you 
therefore  for  damages.  It  is  said  that  the  insurance  company  could  not  comply  with  that 
agreement,  for  that  they  could  not  execute  a  general  policy.  But  if  that  is  so,  what 
had  the  assured  to  do  with  that)  the  agent  stipulated  to  do  it  if  the  directors  in  London 
could  not  do  it.  It  is  my  opinion  that  the  agent  in  Glasgow  might  have  made  a  valid 
policy,  but  that  if  he  could  not  have  made  a  valid  policy,  they  are  bound  to  make  com- 
pensation for  the  breach  of  that  contract  so  entered  into  in  Scotland, — they  are  bound, 
in  my  humble  judgment,  by  that  contract  by  which  they  engaged  to  effect  a  policy  of  a 
particular  description,  which  they  have  not  done ;  and  not  having  done  that,  they  are 
bound  to  make  compensation  to  the  party  in  respect  of  all  the  loss  he  has  sustained  by 
their  not  having  done  so,  the  party  being  entitled  to  consider  the  case  precisely  as  if  the 
agreement  had  been  executed. 

"  Then,  my  Lords,  with  respect  to  the  renewal  of  the  policy.  What  sort  of  renewal 
was  that  to  be  9  Here  is  an  agreement  to  execute  a  valid  policy ;  the  party  insuring 
was  entitled  to  consider  that  as  a  policy  undertaking  to  do  that  which  was  to  be  done  ; 
the  rule  operates  upon  that  which  the  party  agreed  to  do,  and  which  a  Court  of  equity 
considers  as  already  done ;  and  therefore  it  is  a  renewal  of  a  policy  having  effect  in 
Scotland.  I  am  happy  to  say,  my  Lords,  that  though  the  Court  of  Session  were  not 
unanimous  upon  this  point,  three  of  the  Judges  were  of  opinion  that  this  was  to  be  con- 
sidered as  a  contract  in  Scotland ;  and  the  pursuers  declared  upon  it  as  a  contract  so 
framed — a  contract  to  be  executed  in  Scotland.  The  other  learned  Judge  seemed  to 
entertain  a  contrary  opinion ;  and  it  was  in  consequence  of  the  learned  Judges  of  the 
Court  below  differing  in  opinion  upon  this  point,  that  they  were  led  to  do  Uiat  which 
I  think  they  were  not  justified  in  doing,  namely,  to  decide  the  question  on  another 
point,  which  I  consider  as  utterly  untenable ;  because  the  Judges  below  have  declared, 
that,  according  to  their  opinion,  the  construction  of  this  Act  of  Parliament,  which  pro- 
hibits all  companies  from  making  insurances  on  ships  and  merchandises  at  sea,  does  not 
apply  to  the  case  of  a  steam-vessel.  I  stated  to  your  Lordships  yesterday  my  reasons 
for  differing  in  opinion  from  these  learned  Judges  with  respect  to  that  point,  and  I  do 
that  with  the  utmost  deference  and  the  utmost  respect.  From  all  I  have  seen  as  to  the 
judgments  of  these  learned  Judges,  I  am  led  to  entertain  the  highest  respect  for  their 
knowledge  and  their  attainments ;  but  I  am  bound  heie,  in  advising  your  Lordships 
in  reference  to  the  judgment  to  be  here  pronounced,  to  give  to  you  the  result  of  my  own 
opinion ;  and  after  paying  every  attention  to  the  subject,  I  think  that  the  grounds  on 
which  the  learned  Judges  decided  this  case  in  the  Court  below  cannot  be  sustained,  but 
that,  upon  the  proceedings  and  the  [235]  evidence,  it  is  clear  that  the  pursuers  are 
entitled  to  recover,  upon  the  principle  of  this  being  an  agreement  for  an  insurance 
entered  into  in  Scotland,  a  contract  entered  into  in  Scotland, — the  Act  of  6  Geo.  I.  not 
extending  to  Scotland ;  and  therefore  the  contract  being  a  valid  contract,  the  pursuers 
are  entitled  to  recover  damages,  for  the  purpose  of  affording  them  compensation  for  the 
loss  they  have  sustained  by  the  breach  of  that  agreement  On  these  grounds  I  should 
suggest,  my  Lords,  that  the  judgment  be  affirmed,  not  in  the  terms  in  which  it  has  been 
pronounced,  but  that,  in  your  Lordships'  opinion,  the  pursuers  have  made  good  their 
claim.  The  form  of  the  judgment  shall  be  prepared,  and  I  will  on  a  future  day  submit 
it  for  the  opinion  of  your  Lordships." 

Respondent^  AuiTiorities, — Philip's  Evidence,  p.  550;  Fell  on  Guarantee,  p.  58; 
Marshall  on  Insurance,  p.  349 ;  Stat  6,  Geo  I.  c.  18. 

Teesdale,  Symes,  and  Weston — Spoitiswoode  and  Bobertson, — Solicitora 

[Cf.  Parken  v.  Royal  ExcJtamje  Assurance  Co,^  8  D.  365,  374.] 
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nx  Wilson  &  Shaw  235  [4  S.  788]. 

Sir  Neil  Mknzibs  of  Menzies,  Bart  Appellant. — R  of  Fac.  Moncreiff, 

Earl  of  Brbadalbanb  and  Holland,  Eespondent — SoL-Gen.  Tindal — Keay, 

4th  July  1828. 

Property — River. — Held,  (varying  the  judgment  of  the  Court  of  Session),  That  an 
heritor  was  not  entitled  to  erect  a  hulwark,  or  any  other  opus  manu/actum,  on  the 
banks  of  the  river  Tay,  which  might  have  the  effect  of  diverting  the  stream  of  the 
river,  in  times  of  flood,  from  its  accustomed  course,  and  throwing  the  same  upon 
the  lands  of  an  opposite  proprietor,  although  it  was  alleged  that  the  bulwark  was 
intended  to  protect  the  heritor's  lands  from  the  flood. 

The  river  Tay,  from  the  point  where  the  water  of  Lyon  joins  it,  runs  east- 
ward for  some  miles,  and  in  that  part  of  its  course  is  bound^  on  the  north  by 
a  plain  about  four  miles  lon^,  and  on  an  aversige  about  two-thirds  of  a  mile 
broad,  the  property  of  Sir  Neil  Menzies.  On  the  south  the  Tay  is  bounded  by 
rifling  ground,  occasionally  very  abrupt,  and  a  flat,  consisting  of  Bolfrax-haugh, 
nearly  21  acres,  the  property  of  the  Earl  of  Breadalbane,  sad  Farleyer  Island, 
about  15  acres,  the  north  half  belonging  to  Sir  Neil  and  the  south  half  to  the 
EarL  Bolfrax-haugh  and  the  island  are  separated  from  each  other  by  a  slight 
hollow,  now  covered  with  a  thick  sward  of  grass,  but  which  appears  once  to 
have  been  the  ordinary  channel  of  the  river,  and  in  floods  is  still  the  vent  by 
which  the  swollen  waters  escape. 

[236]  In  1798  Sir  Neil's  predecessor  applied  to  the  Court,  by  bill  of  suspen- 
sion and  interdict,  against  the  then  proprietor,  Alexander  Menzies  of  Bolirax, 
complaining  that  the  latter  "  had  thought  proper,  of  his  ovm  hand,  and  without 
"  any  authority  known  or  communicated  to  the  complainer,  to  begin  to  erect  a 
"  bulwark  upon  the  upper  end  of  this  small  spot  of  land,  along  the  bcmk  of  the 
"  river,  at  the  distance  of  four  or  five  yards  from  the  ordinary  channel, 
"  which  bulwark,  if  allowed  to  be  finished,  must  have  the  necessary  effect 
"  of  turning  the  great  body  of  water,  which  formerly  went  dovm  upon  the 
'*  south  side  in  the  old  channel,  towards  the  north  upon  the  complainer's 
"  property,  and  thus  overflowing  the  lands  upon  that  side  in  a  much  greater 
"  degree  than  formerly,  and  of  raising  the  body  of  water  so  considerably  upon 
"  the  plains  of  that  side  as  to  be  in  its  consequences  extremely  destructive  to 
"  the  complainer  and  his  tenants ; "  and  praying  that  "  the  further  erection  of 
"  the  foresaid  bulwark,  or  any  other  qptia  manvfadum  on  the  banks  of  the  said 
"  river  Tay,  should  be  simpUdter  suspended,  and  the  said  Alexander  Menzies 
"  interdicted  and  discharged  from  further  proceeding  therein."  The  Court  (in 
the  Bill-Chamber)  granted  interim  interdict  against  ''the  further  erection  of 
"  the  foresaid  bulwark,  or  any  other  opus  mamifactum  upon  the  banks  of  the 
"  foresaid  river  Tay;"  and  afterwards,  on  the  expede  letters,  remitted  "to 

" ,  engineer,  to  view  and  inspect  that  part  of  the  river  in  question, 

'*  its  different  channels,  and  to  report  the  probable  effects  of  the  operations  the 
"  respondent  (Alexander  Menzies)  is  carrying  on,  both  as  to  the  property  of  the 
*"  complainer,  and  that  of  him  the  respondent ;  as  also  to  answer  all  pertinent 
"  questions  that  may  be  put  to  him  by  either  of  these  parties  at  the  time  of  the 
"  inspection."  No  further  steps  were  taken  until  in  1821,  when  the  Earl  of 
Breadalbane,  who  had  in  the  mean  time  bought  the  property  of  Bolf  rax,  wakened 
and  transferred  the  action  against  the  present  appellant,  as  the  representative 
of  Sir  John,  who  was  now  dead;  and  the  Lord  Ordinary  remitted  to  Mr. 
Jardine,  engineer,  in  the  terms  of  the  previous  remit  Mr.  Jardine,  having 
visited  the  places  in  presence  of  the  agents  for  the  parties,  reported,  that  *'  the 
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"  bottom  of  the  valley,  near  the  scene  of  dispute,  being  about  four  miles  long, 
"  and  on  average  about  two-thirds  of  a  mile  broad,  nearly  level  across,  is  com- 
"  posed  entirely  of  gravel,  sand,  mud,  and  other  alluvial  matter,  to  an  unknown 
"  depth,  while  both  sides  of  the  valley  rise  rapidly  into  rocky  precipices. 
"  Indeed  it  is  obvious  that  the  river  Tay  has  at  different  times  traversed  every 
"  part  of  [237]  the  bottom  of  the  valley,  and  washed  alternately  both  of  its 
"  rocky  banks.  The  floods  in  the  river  Tay  and  tributary  streams  are  frequent 
''  during  the  autumn,  winter,  spring,  and  sometimes  rise  to  such  a  height  as 
"  nearly  to  overflow  the  whole  bottom  of  the  valley,  which  has  obliged  the  com- 
"  plainer  to  make  fences,  in  the  lower  parts  of  the  bottom  of  the  vaUey,  of  stone 
"  piers  or  cut-waters,  which  support  horizontally  wooden  rails,  instecwi  of  the 
"  usual  kind  of  fence  employed  in  that  place,  composed  of  an  earthen  dyke  and 
"  quickset  hedge.  The  course  of  the  old  branch  of  the  river  Tay,  which  had 
"  run  between  Bolfrax-haugh  and  Farleyer  Island,  is  still  distinctly  visible  by  a 
"  continuous  hollow  in  the  ground."  After  describing  the  locality  with  refer- 
ence to  a  plan,  the  report  proceeded. — "  Part  of  this  old  watercourse  has  been 
''  ploughed,  and  the  whole  of  it  is  covered  with  a  thick  sward  of  grass ;  and 
"  since  the  speats  of  the  river  have  not  preserved  it  in  the  state  of  bare  gravel, 
"  this  old  water-course  does  not  appear  to  be  now  a  portion  of  the  channel  of  the 
''  river.  In  defending  haughs  and  holmes  against  the  encroachments  of  a  river 
"  which  forms  the  common  boundary  between  the  lands  of  two  conterminous 
*'  proprietors,  two  methods  have  usually  been  adopted ;  one  consists  in  facing 
*'  the  gravelly  margin  of  the  ordinary  channel  of  the  river,  and  sometimes  part 
"  of  its  bottom,  with  stone  and  other  heavy  firm  materials ;  and  the  other,  in 
''  raising  embankments  of  earth  and  other  matters  above  the  level  of  the  surface 
**  of  the  haughs,  at  a  distance  from,  and  nearly  parallel  to  the  margins  of  the 
"  ordinary  channel  of  the  river,  so  as  to  form  the  banks  of  the  extraordinary  or 
"  flood  channel  of  the  river.  The  former  method  has  been  practised  to  a  small 
"  extent  below  the  mouth  of  Camusemy  bum,  on  the  northern  or  convex  side 
''  of  the  ordinary  channel  of  the  river,  where  much  more  is  still  required  to  be 
''  done,  and  the  latter  has  been  employed  at  the  upper  end  of  Bolfrax-haugh. 
''  It  is  evident,  that  in  making  embankments  to  confine  the  highest  speats  of 
"  rivers,  for  the  purpose  of  preventing  them  from  overflowing  the  adjacent 
''  haughs,  the  embankments  should  be  placed  at  a  sufficient  distance  from  the 
''  ordmary  margins  of  the  river,  so  as  to  form  an  ample  water-way  for  the 
"  largest  floods  in  their  artificial  extraordinary  channels.  In  applying  these 
"  general  views  of  the  question  to  this  particular  case,  it  will  be  found  that  the 
"  embankment  at  the  upper  end  of  Bolfrax-haush  is  too  near  the  margin  of 
*'  the  ordinary  channel  of  the  river,  and  that  me  jetty  at  the  head  of  it  is 
"  an  encroachment  on  the  alvevs  of  the  river."  The  report  then  described 
the  embankment  to  vary  in  distance  from  one  to  two  yards  from  the  margin  of 
the  ordinary  channel  [238]  of  the  river;  to  be  207  yards  long,  and  its  top 
nearly  level,  varying  from  three  feet  and  a  half  to  four  feet  above  the  level  of 
the  natural  surface  of  the  ground  at  its  back ;  and  the  highest  floods  had  not 
been  observed  to  flow  over  the  top  of  it.  The  engineer  added,  that  he  had 
drawn,  upon  the  plan,  lines  along  the  haughs,  representing  "  the  fronts  of  the 
*'  nearest  lines  of  embankment  to  the  ordinary  margins  of  the  river  that  either 
''  party  should  be  allowed  to  approach  in  making  embankments,  to  pravent  the 
"  speat  waters  from  overflowing  the  other  low  haugh  lands,  although  it  should 
''  not  suit  the  convenience  of  the  other  to  avail  himself  of  the  same  privily  at 
**  the  same  time ;  it  being  however  highly  desirable,  in  all  such  cases,  that  the 
"  encroachments  should  be  made,  at  liberal  distances  from  the  ordinary  margins 
*'  of  the  river,  on  both  at  the  same  time." 

After  this  report  was  lodged,  a  record  was  prepared,  and  closed ;  and,  on 
hearing  parties,  the  Lord  Ordmary  declared  the  interdict "  perpetucd,  in  so  far  as 
"  it  prohibits  and  interdicts  the  Earl  of  Breadalbane  from  continuing  to  erect 
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"  the  jetty,  or  any  other  building,  upon  the  alvem  of  the  river  Tay ;  but  before 
''  farther  answer  as  to  the  question  of  the  Earl  of  Breadalbane  being  entitled  to 
•*  erect  any  jetty,  bulwark,  or  other  building  upon  the  banks  of  the  river  Tay," 
appointed  parties  to  debate ;  and  having  thereafter  ordered  Cases  on  this  point, 
and  reported  them  to  the  Court,  their  Lordships,  on  the  4th  July  1826,  recalled 
the  interdict,  found  the  letters  orderly  proceeded,  and  the  charger  entitled  to  his 
expenses. 

Sir  Neil  Menzies  appealed. 

Appellant, — ^The  embankment  complained  of,  though  not  on  the  ordinary 
alvem  of  the  river,  is  within  its  extraordinary  or  flood  channel ;  that  is,  within 
that  space  which  is  covered,  not  merely  by  the  overflowing  of  the  river,  but  by 
the  rolling  streams  of  its  flood.  It  is  thus  an  encroachment  on  the  extraordinary 
aiveics  or  proper  water-way  of  the  river  in  flood ;  is  inconsistent  with  the  fair 
and  judicious  management  of  the  stream ;  and  will  force  a  great  proportion  of 
the  river,  when  in  floods,  upon  the  appellant's  estate.  The  danger  of  inundation 
has  been  hitherto  greatly  obviated  by  the  old  water-course,  which,  though  now 
covered  with  grass,  was  not  many  years  ago  nothing  but  gravel  It  has  not  been 
cultivated  for  more  than  forty  yeara  It  was  originally  part  of  the  bed  of  the 
river,  and  at  present  forms  part  [239]  of  the  flooa  channel,  and  thus  carries  off 
the  swollen  waters,  which  if  not  allowed  to  escape  by  that  conduit,  must  flow 
upon  the  opposite  flat.  But  the  erection  of  the  embankment  shuts  up  the 
gorge,  and  causes  the  flood  to  devastate  the  appellant's  property  for  miles,  whilst 
the  advantage  to  the  respondent  is  trifling,  and  not  worth  the  expense  of  erect- 
ing it.  The  appellant  cannot,  from  the  intervention  of  tributary  streams, 
eflfectually  embank  his  side ;  and  even  if  he  could,  the  expense  would  be  enor- 
mous. The  respondent  is  using  his  property  in  emvlatianem  vicini,  and  to  the 
enormous  injury  of  his  neighbour.  The  jetty  is  not  an  ancient  construction — ^is 
within  the  alveus — and  forms  part  of  the  Une  of  embankment  complained  of. 
The  conclusion  in  the  suspension  and  interdict  was  general,  but  its  object  was 
simply  to  prevent  any  opus  manufa/iuin  which  should  Form  an  obstruction  to  the 
proper  water-way  of  the  river  in  flood,  or  turn  the  flood-stream  of  the  river  from 
its  natural  and  ancient  course,  and  throw  it  on  the  appellant's  property.  There 
is  no  conclusion  for  the  removal  of  any  thing  built  or  erected.  The  appellant's 
case  rests  on  sound  principles.  A  stream  or  river  belongs  in  common  property 
to  the  proprietors  of  the  banks  between  which  it  flows ;  and  of  two  opposite  pro- 
prietors neither  is  entitled,  without  the  consent  of  the  other,  to  make  any  new 
works  or  opus  Timnufactvm  by  which  the  natural  course  of  the  stream  or  river 
may  be  altered.  In  re  communi  melior  est  conditio  prohibentis^  especially  where 
great  damage  to  the  opposite  proprietor  would  result  from  the  change.  No 
doubt,  where  there  has  not  been  any  distinct  separate  servitude  constituted 
against  him,  the  common  proprietor  may  take  the  natural  and  primary  use  of 
the  water,  even  to  its  exhaustion ;  but  otherwise  the  flumen  is  common,  and  its 
condition  and  nature  cannot  be  changed  against  the  will  of  the  other  proprietor. 
The  restriction  against  operating  on  the  alveus  depends  on  this  common  right  in 
the  stream  itself,  not  on  any  common  right  to  the  channel  In  the  latter,  a 
centre  line  marks  the  boundaries ;  but  as  operations  on  the  alvms  alter  the  state 
of  the  stream,  which  is  common  property,  the  party  not  consenting  to  the  altera- 
tion is  entitled  to  be  restored  against  it  This  rule  is  applicable,  not  merely  to 
the  ordinary  channel  of  a  river,  but  to  its  extraordinary  or  flood  channel  The 
one  is  as  much  the  natural  channel  of  the  river  as  the  other,  and  suited  to  the 
respective  seasons  of  the  year.  There  is  no  sound  reason  for  saying  that  an 
opus  manufa/ivm  is  illegal  in  the  former,  and  legal  in  the  latter  situation.  The 
river  in  flood  has  its  proper  course  and  water-way  just  as  [240]  much  as  in  its 
ordinary  state.  To  shew  the  truth  of  this  it  is  only  necessary  to  inquire.  How 
will  the  operation  afifect  the  stream  ?  and  if  the  answer  be.  That  it  will  either  for 
the  time,  or  permanently,  change  the  course  of  the  river,  and  injure  the  neigh- 
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bouring  proprietors,  the  remedy  will  be  given.  Besides,  in  the  present  instance, 
the  respondent  is  shutting  up  one  of  the  branches  whereby  the  flood  waters 
escape ;  and  he  is  no  more  entitled  to  do  so,  than  to  run  a  bulwark  across  any 
channel  that  is  filled  with  water  from  the  beginning  to  the  end  of  the  year.  He 
has  not  even  the  plea  of  preventing  encroachment  by  the  river  on  his  own  side ; 
for  the  hollow  is  the  river's  natural  and  only  mode  of  escape  when  swollen. 
Even  if  the  respondent  adopted  the  line  marked  out  by  the  enmieer,  the  mouth 
of  this  water-course  would  be  shut ;  but  that  line  he  is  not  wilHng  uncondition- 
ally to  betake  himself  to. 

Bespondents, — The  respondent's  lands  are  exposed  to  inundations  from  the 
river  Tay.  There  has  stood  from  time  immemorial  a  jetty  somewhat  within  the 
alveus  of  the  river ;  but  the  embankment  the  respondent's  author  contemplated 
was  altogether  frc^  of  the  river,  and  entirely  within  his  own  grounds.  As  the 
legal  step  the  complainer  betook  himself  to  does  not  conclude  for  the  erections 
being  demolished,  the  jetty,  a  finished  opus,  must  stand ;  and  as  to  the  contem- 
plate extension  of  the  embankment,  the  interdict  is  imdoubtedly  too  wide, 
since  it  would  prevent  every  embankment,  even  beyond  the  line  of  the  rolling 
stream  in  flood,  and  such  as  the  engineer  states  that  a  party  ought  to  be  per- 
mitted to  make.  On  the  law  of  the  case,  the  respondent  maintains,  that  he  is 
entitled  to  protect  his  ground  from  danger  of  overflow  by  banking  the  river  out, 
and  that  he  may  make  the  bank  of  any  form,  size  or  structure,  which  he  pleases, 
provided  it  be  entirely  within  his  own  ground.  He  has  not  encroached  on  the 
alveus,  or  done  any  thing  inconsistent  with  the  fair  and  judicious  management 
of  the  stream.  It  is  clearly  the  indisputable  right  of  every  proprietor  to  keep 
the  river  within  its  ordinary  bounds  if  he  can.  Indeed  the  very  purpose  of 
embanking  is  to  prevent  the  river  expanding  into  extraordinary  bounds.  There 
is  no  solidity  in  the  appellant's  distinction  between  the  ordinary  and  the  extra- 
ordinary current  of  the  rolling  stream  of  a  flood.  In  one  sense,  there  is  an 
ordinary  and  an  extraordinsuy  current,  namely,  where  there  is  a  difference  in  the 
volume  of  the  water  in  its  usual  channel  Accordingly,  in  deciding  on  the  alveus 
of  a  river,  you  may  measure  up  to  the  height  of  the  stream,  not  as  at  its  lowest 
[241]  ebb,  but  at  its  general  height,  evinced  by  the  r^ular  and  visible  action  of 
the  water.  The  appellant,  however,  maintains,  because  in  extreme  cases  the 
river  may  swell  far  beyond  its  usual  limits,  therefore  the  proprietor  cannot  bank 
it  out,  which  would  open  every  valley  in  the  country  to  devastation.  The  space 
called  the  old  water-course  cannot  be  shewn  to  have  been  the  "  constant  bed  of 
"  the  river,"  and  it  is  not  now  part  of  the  flood-channel  in  the  proper  sense  of 
the  word.  From  its  elevation  it  cannot  receive  any  of  the  swollen  waters  until 
the  neighbouring  plain  is  covered;  so  the  damage  is  done  before  this  alleged 
sluice  comes  into  play.  In  point  of  fact,  there  has  been  no  communication 
between  this  old  water-course  with  the  Tay  within  the  memory  of  man ;  on  the 
contrary,  it  has  been  for  more  than  forty  years  cultivated  like  any  part  of  the 
adjacent  soil.  Whether  or  not  the  expense  which  the  embankment  will  cost  is 
more  or  less  than  the  advantage  desired,  is  jus  tertii  to  the  appellant,  and  the 
plea  of  emtUaiio  vicini  is  unfounded  and  misplaced.  The  respondent  is  willing 
to  continue  the  embankment  on  the  line  drawn  by  the  engineer,  leaving  to  the 
appellant  to  make  or  not  similar  erections,  as  he  sees  proper. 

The  House  of  Lords  ordered  and  adjudged,  "  that  the  respondent  ouffht  to  be 
"  prohibited  and  interdicted  from  the  further  erection  of  any  bulwark,  or  any 
"  other  opm  manu/actum,  upon  the  banks  of  the  river  Tay,  which  may  have  the 
*'  effect  of  diverting  the  stream  of  the  river  in  times  of  flood  from  its  accustomed 
*'  course,  and  throwing  the  same  upon  the  lands  of  the  appellant ;  and  that,  with 
"  this  declaration,  the  cause  be  remitted  back  to  the  Court  of  Session,  to  vary 
''  the  interlocutors  complained  of  in  such  manner  as  may  be  consistent  with  the 
''  above  declaration,  and  to  do  further  in  the  cause  as  may  be  just,  and  in  con- 
"  formity  therewith." 


Digitized  by 


Google 


m.  WUflon  *  tbaw.  MBNZIES  V.   BREADALBANB.  123 

Lord  Chanobllob. — "  My  Lords,  There  is  a  case  which  was  ai*gaed  before  your  Lord- 
ships, at  your  Lordships'  Bar,  some  time  since, — an  appeal  from  the  Court  of  Session  of 
Scotland  in  a  case  between  Sir  Neil  Menzies  and  Lord  Breadalbane ;  and  I  will  beg  to 
call  your  Lordships'  attention  particularly  to  this  case,  because  I  have  the  misfortune  to 
differ  in  opinion  from  the  Judges  of  the  Court  below.  I  will  state  to  your  Lordships 
the  grounds  of  the  opinion  I  have  formed,  and  which  have  led  me  to  that  difference. 

"  My  Lords, — It  is  a  question  arising  out  of  an  embankment  on  the  river  Tay.  The 
river  Tay,  on  the  north  side,  at  the  spot  in  question,  is  bounded  by  a  considerable  extent 
of  flat  land,  belonging  to  Sir  NeU  [242]  Menzies ;  on  the  soutiiem  side  it  is  chiefly 
bounded  by  high  land,  but  this  high  land  terminates  at  a  point  called  Bolfrax-haugh, 
which  land  belongs  to  Lord  Breadalbane.  Bolfrax-haugh  continues  for  the  space  of 
about  27  acres,  when  there  is  another  piece  of  land,  Farleyer  Island,  part  of  which 
belongs  to  Lord  Breadalbane,  and  between  those  two  places  there  is  a  portion  of  the  old 
channel,  as  if  the  water  had  formerly  ran  in  that  direction.  My  Lords, — ^There  are  some 
facts  not  at  all  in  dispute  in  this  case.  Every  person  knows  the  character  of  the  river 
Tay  ;  and  that  in  times  of  flood,  that  is,  in  autumn,  winter,  and  in  the  spring,  the  flood 
stream  takes  its  course  with  very  considerable  violence  and  force  along  this  piece  of  land 
to  which  I  have  referred.  It  is  therefore  obvious,  that  an  embankment  running  parallel 
to  the  stream,  commencing  at  the  first  point  of  Bolfrax-haugh,  and  carried  up  to  Farleyer 
Island,  would  have  the  effect  of  stopping  up  the  old  course  of  the  flood  stream,  and 
throwing  it  entirely  on  the  opposite  piece  of  land  belonging  to  Sir  Neil  Menzies ;  and 
the  question  in  this  case  is,  whether  the  proprietor  of  this  land,  Bolfrax-haugh,  has  a 
right  so  to  do  ? 

''  My  Lords, — It  is  necessary  I  should  give  your  Lordships  a  history  of  this  case. 
The  land  which  now  belongs  to  Lord  BreadalbEme  was  formerly  the  property  of  Mr. 
Alexander  Menzies,  and  in  the  year  1778  he  commenced  these  works,  when  he  either 
formed  or  repaired  a  jetty  in  the  alvem  of  the  stream,  and  he  connected  with  that  jetty 
the  embankment  in  question,  which  embankment  is  one  or  two  yards  distant  from  the 
course  of  the  stream,  about  three  feet  in  height,  sufficiently  high  to  turn  the  flood  water 
of  the  river.  Those  works  were  carried  on,  I  think,  to  the  extent  of  about  200  yards. 
In  consequence,  Sir  John  Menzies,  then  the  proprietor,  filed  a  bill  of  suspension  and 
interdict ;  an  interim  interdict  was  obtained,  and  further  proceedings  were  carried  on  ; 
but  these  further  proceedings  were  all  at  once  suspended,  and  the  interdict  continued  till 
the  year  1821.  In  the  mean  time,  Lord  Breadalbane  purchased  the  property  of  Mr. 
Menzies ;  and  having  purchased  the  property,  he  revived  those  proceedings.  When  the 
cise  came  before  the  Lord  Ordinary,  as  far  as  related  to  the  jetty,  and  any  other  works 
in  the  alveus  of  the  stream,  he  was  of  opinion  the  interdict  should  be  continued ;  but  he 
referred  the  question,  as  to  the  embankment  upon  the  side  of  the  river  on  the  property 
of  Lord  Breadalbane,  for  further  debate  and  consideration.  It  ultimately  came  before 
the  First  Division  of  the  Court  of  Session,  and  the  interdict,  as  far  as  related  to  the 
embankment,  was  dissolved.  I  should  state  also  to  your  Lordships,  that  while  this 
affair  was  going  on  before  the  Lord  Ordinary,  an  engineer  of  considerable  eminence,  Mr. 
Jardine,  was,  according  to  the  course  of  proceedings  in  the  Court  of  Scotland,  directed, 
as  the  servant  and  officer  of  the  Court,  and  standing  between  the  parties,  to  view  the 
place  and  report  his  opinion ;  and  without  going  into  the  minute  particulars  of  that 
report,  I  may  state,  that  it  is  clear  that  if  this  embankment  should  be  continued,  as  it  is 
projected,  along  [243]  the  banks  of  the  riyer,  it  will  have  the  effect  of  throwing  the 
ordinary  flood  streams  of  the  river  off  the  lands  of  Lord  Breadalbane,  and  on  the  lands 
of  Sir  NeU  Menzies.  Many  circumstances  were  referred  to  at  the  Bar,  with  respect  to 
the  law  of  England  upon  this  subject  It  is  quite  unnecessary  to  trouble  your  Lordships 
with  any  observation  on  the  law  of  England,  and  particularly  on  the  law  of  England 
with  reference  to  particular  places,  because  it  is  clear,  beyond  the  possibility  of  a  doubt, 
that  by  the  law  of  England  such  an  operation  could  not  be  carried  on.  The  old  course 
of  the  flood  stream  being  along  certain  lands,  it  is  not  competent  for  the  proprietors  of 
those  lands  to  obstruct  that  old  course,  by  a  sort  of  new  water-way,  to  the  prejudice  of 
the  proprietor  on  the  other  side ;  and  I  am  the  less  disposed  to  trouble  your  Lordships 
with  reference  to  the  law  of  England,  for  that  can  be  referred  to  only  by  way  of  illustra- 
tion. This  case  must  be  decided  by  the  law  of  Scotland.  Now,  with  reference  to  the 
law  of  Scotland,  this  is  perfectly  clear,  that  a  superior  heritor  cannot  direct  any  part  of 
a  stream  to  the  prejudice  of  an  inferior  heritor.     It  is  also  clear,  that  an  inferior  heritor 
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cannot  do  that  which  shall  cause  the  water  to  stagnate,  to  the  prejudice  of  the  superior ; 
that  is  acknowledged  to  he  clear  law.  But  it  is  said,  that  applies  only  to  the  cUveus  of 
the  course.  But  it  does  not  appear  to  me  that  there  is  any  solid  ground  for  the  distinc- 
tion. The  ordinary  course  of  the  river,  is  that  which  it  takes  at  ordinary  times ;  there 
is  also  a  flood  channel :  I  am  not  talking  of  that  which  it  takes  in  extraordinary  or 
accidental  floods,  hut  the  ordinary  course  of  the  river  in  the  different  seasons  of  the  year 
must,  I  apprehend,  be  subject  to  the  same  principle. 

"  But^  my  Lords,  let  us  see  what  is  said  on  this  subject  by  the  institutional  writers 
on  the  law  of  Scotland.  Erskine,  in  his  Institutes,  is  distinct,  as  it  appears  to  me,  and 
precise  upon  the  subject.  He  says, — '  When  a  river  threatens  an  alteration  of  the  present 
'  channel,  by  which  damage  may  arise  to  the  proprietor  of  the  adjacent  or  opposite 
'  ground,  it  is  lawful  for  hun  to  build  a  bulwark  rtpce  muniendce  cauaa^  to  prevent  the 
'  loss  of  ground  that  is  threatened  by  that  encroachment ;  *  so  that  the  proprietor  whose 
lands  are  threatened  to  be  washed  away,  may,  for  the  purpose  of  protecting  his  own 
property  in  a  case  of  that  description,  raise  a  bank  for  the  purpose  of  his  own  security ; 
but  this  bulwark  must  be  so  executed,  as  to  prejudice  neither  the  navigation,  nor  the 
grounds  on  the  opposite  side  of  the  river ;  and  as  a  guard  against  these  consequences, 
the  builder,  before  he  began  his  work,  was  obliged  by  the  Roman  law  to  give  security. 
Nothing,  therefore,  can  be  more  distinct  and  precise  than  the  language  of  Erskine  in  his 
Institutes,  with  respect  to  this  particular  case.  He  says,  *  You  may  protect  your  own 
'  property  from  destruction;'  so  you  may,  by  the  law  of  England:  but  he  says  in 
distinct  terms,  '  Though  the  river  threatens  to  change  its  channel  and  to  encroach  upon 

*  your  land,  you  cannot  protect  yourself  to  the  prejudice  of  the  opposite  proprietor.' 
Lord  Stair  [244]  in  his  Institutes,  though  not  so  clear  and  precise,  yet  in  general  terms 
confirms  that  which  is  laid  down  by  Erskine  in  his  Institutes. 

"  My  Lords, — ^The  language  of  the  Roman  law,  according  to  the  passages  cited  in  the 
Case,  confirms  the  same  doctrine.  It  is  there  said,  (39  Dig.  t.  3,  1.  I)  '  Opus  quod 
'  quis  fecit  ut  aquam  excluderet,  quae  exundante  paluae  in  agrum  ejus  refluere  colet,  si 

*  ea  palus  aqua  pluvia  ampliatur,  eaque  aqua  repuUa  eo  opere  agris  vicini  noceat,  aqu» 
'  pluvisB  actione  cogetur  tollere;'  and,  according  to  a  passage  quoted  in  the  printed 
papers  on  the  table  of  your  Lordships,  Yoet  repeats  the  same  doctrine.  In  the  Digest 
your  Lordships  will  find  another  passage  to  the  same  effect,  under  the  title  '  De  Aqua,' 
(lib.  39,  tit.  iii.)  '  H»c  autem  actio  locum  habet  in  damno  nondum  facto,  opere  tameu 
'  jam  facto ;  hoc  est  de  eo  opere,  ex  quo  damnum  timetur,  totiensque  locum  habet,  quo- 
'  tiens  manufacto  opere  agro  aqua  nocitura  est ;  id  est  cum  quis  manu  fecerit  quo  aUter 
'  flueret,  quam  natura  soleret ;  si  forte  immitendo  eam  aut  majorem  fecerit  aut  citatiorem 

*  aut  vehementiorem ;  aut  si  comprimendo  redundare  effecit,  quod  si  natura  aqua  noceret, 
'  ea  actione  non  continentur.'  It  appears  to  me  that  that  passage  (and  there  are  others 
to  the  same  effect  in  the  Digest)  confirms  the  opinion  laid  down  by  Erskine  in  his 
Institutes  with  respect  to  the  law  of  Scotland,  in  confirmation  of  which  he  refers  to  the 
Roman  law.  It  is  true  that  passages  may  be  found  in  the  Digest  appearing  to  have  a 
contrary  tendency,  but  I  think  they  may  be  all  reconciled :  or,  consider  the  subject  in 
this  light,  that  these  passages  to  which  I  am  now  alluding  have  reference  to  accidental 
and  extraordinary  casualties,  from  the  flood  suddenly  bursting  forth,  and  they  go  to  this^ 
that,  in  such  a  case,  the  parties  may,  even  to  the  prejudice  of  their  neighbours,  for  the 
sake  of  self-preservation,  guard  themselves  against  the  consequence ; — perhaps  in  this 
way  the  different  passages  in  the  Digest  may  be  reconciled. 

"  However,  my  Lords,  the  principal  authority,  as  it  was  conceived  in  the  Court  below, 
and  as  it  was  at  your  Lordships'  Bar,  was  a  case  decided  in  the  year  1741, — the  case  of 
Farquharson  v,  FarquharsoiL^  It  was  considered  that  that  was  a  case  directly  in  point ; 
and  if  that  had  been  a  decision  directly  in  point,  I  confess  I  should  have  had  very  great 
hesitation  in  declaring  to  your  Lordships  the  opinion  I  am  now  doing.  But  I  have  read 
through  that  case,  and  attended  to  the  different  reports  of  it  with  the  greatest  attention, 
and  I  think  that  it  is  distinguishable  in  almost  every  particular  from  the  case  now  before 
your  Lordships.  That  was  the  case  of  the  land  of  two  proprietors  on  the  river  Cluny, 
on  opposite  banks  of  the  river,  which  runs  northward,  and  falls  into  the  river  Dee. 
Auchindyne  grounds  were  on  the  left  bank ;  Invercauld's  grounds  on  the  right  Inver- 
cauld  on  his  grounds  had  erected  a  mound,  and  the  question  was  as  between  him  and 

^  The  papers  were  reprinted,  and  laid  before  the  House. 
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Auchindyne,  whether  he  was  entitled  to  erect  that  mound ;  and  it  was  decided  that  he 
was.  But  the  circumstances  were  of  this  description:— The  river  had  heen  con- 
[246]  -tinually  going  to  the  eastward.  It  had  in  one  instance  actually  departed  from  its 
original  course,  and  taken  a  new  direction,  placing  a  part  of  Invercauld  grounds  on 
Auchindyne  side,  and  was  ohviously  repeating,  or  attempting  to  repeat^  the  same  operation 
by  encroaching  on  Auchindyne  grounds.  The  mound  erected,  therefore,  was  not  to  have 
the  effect  of  altering  the  old  course  of  the  river,  but  it  was  to  have  the  effect  of  preventing 
the  old  course  of  the  river  from  being  altered ;  and  that,  I  apprehend,  is  a  most  materiid 
distinction  in  cases  of  this  kind.  But,  my  Lords,  independently  of  this,  there  was 
evidence  to  shew,  that  at  least  a  considerable  part  of  the  bank  was  buUt  on  old  foundations. 
There  was  further  evidence  of  this  description,  which,  with  respect  to  cases  like  the  present^ 
is  of  the  most  important  character,  that,  according  to  the  custom  of  that  part  of  the  country, 
proprietors  on  the  opposite  sides  of  the  rivers  had  embanked  against  each  other ;  and  in 
this  particular  case  it  was  proved,  that  Auchindyne  had  himself  embanked  on  his  side  of 
the  river,  for  the  purpose  of  preventing  the  overflow  of  the  water  on  his  side,  so  as  to 
throw  it  on  Invercauld;  and  it  was  proved  also  as  the  last  circumstance,  that  the 
destruction  of  the  grounds  of  Invercauld  would  have  followed  if  these  works  had  not 
been  allowed,  and  that  the  most  trifling  damage  in  point  of  amount  was  occasioned  to 
the  proprietor  on  the  other  side.  It  was  under  these  circumstances,  with  all  these  facta 
appearing,  that  the  Court  gave  their  opinion  in  favour  of  Invercauld.  Now  I  think  that 
your  Lordships  will  be  of  opinion,  that  that  case  is  distinguishable  in  all  its  particulars 
from  the  present  There  was  a  dam  erected  to  prevent  a  change  in  the  course  of  the 
water,  and  it  was  sanctioned  also  by  the  custom  in  that  part  of  the  country,  and  sanctioned 
also  by  the  practice  which  had  prevailed  as  between  those  different  and  opposite 
proprietors.  Under  these  circumstances,  I  should  humbly  submit  to  your  Lordships, 
that  Lord  Breadalbane  in  this  case  ought  not  to  be  allowed  to  carry  on  this  work  to  the 
prejudice  of  Sir  Neil  Menzies,  and  that  the  judgment  of  the  Court  below  cannot  be 
sustained.  The  interdict  is  in  terms  too  extensive,  because  it  prevents  new  opus  manu- 
/acium  on  the  banks  of  the  river  without  qualification.  It  will  be  necessary,  in  the  form 
of  judgment,  that  that  should  be  in  some  way  qualified.  I  shall,  therefore,  prepare  a 
jud^ent,  and  submit  it  to  your  Lordships'  consideration." 

Appellanfa  Authorities, — 2  Ersk.  1,  5  and  2,  9, 13 ;  Diet  voce  Property ;  L.  Olenlee, 
March  10,  1804,  (12,834);  Hamilton,  March  5,  1793,  (12,824);  Dick,  Nov.  16,  1769, 
(12,813) ;  Town  of  Aberdeen,  Nov.  22, 1748,  (12,787) ;  FairUe,  Jan.  26, 1744,  (12,780); 
39  Dig.  t  3, 1,  1.  §  2 ;  39  Voet,  3,  4. 

Respondent's  Authority. — Farquharson,  June  25,  1741,  (12,779,  and  No.  5  Prop. 
Elch.) 

Sipottisvx>ode  and  Sobertson — J.  CfhalTner, — Solicitora 

[Cf.  Milne  v.  Smith,  13  D.  120;  Morris  v.  Bicket,  2  M.  1088,  1091, 1094 ;  Jackson 
V.  Marshall,  10  M.  916,  918 ;  Mather  v.  Macbraire,  11  M.  528;  Orr-Etoing  ^  Go.  v. 
Colquhoun's  Trs.,  4  R.  (H.L.)  128,  135;  Ross  v.  Powrie  &  PitcaitMey,  19  R  322,  323.] 


m.  Wilson  &  Shaw  251  [5  S.  917  ;  4  Murr.  25]. 

Thomas  Harvib  of  Westthom,  Appellant — Dean  of  Faculty  Moncreiff-^ 

Brovjgham, 

Gbobqb  Bodgebs,  and  Others,  Beepondent& — Adam — Keay, 

8th  July  1828. 

Prbscription — Road — Prbsumption. — The  uninterrupted  use  and  enjoyment  of  a  foot- 
path by  adjacent  feuars,  &c.  as  far  back  as  the  memory  of  man  could  extend, 
through  the  property  of  a  party  infeft  under  titles  which  did  not  mention  any  such 
path  prior  to  1789,  having  been  proved ;  and  the  proprietor  having  proved  a  series 
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of  interruptions  from  and  after  1789,  but  which  were  resisted,  and  the  use  of  the 
foot-path  continued ;  and  the  Judge  having  directed  the  jury,  1.  That,  from  the 
evidence  of  uninterrupted  possession  prior  to  1789,  they  were  entitled  in  law  to 
presume  forty  years'  possession ;  and,  2.  That  the  interruptions  by  the  proprietor 
were  not  sufficient  to  defeat  the  right  acquired  by  such  possession ; — Held,  (afilrin- 
ing  the  judgment  of  the  Court  of  Session),  That  the  direction  was  correct. 

The  estate  of  Westthorn,  belonging  to  Harvie,  was  described  in  his  titles  as 
"  bounded  by  the  river  Clyde  on  the  east,  south,  and  south-west ;  on  the  west 
by  the  paling,"  &c.  The  city  of  Glasgow  lies  on  the  bank  of  the  river,  a  few 
miles  lower  down,  and  the  village  of  Carmyle  a  short  distance  above.  Harvie 
having  erected  stone  walls,  surmounted  with  iron  railings,  across  his  property, 
and  running  into  the  bed  of  the  river,  so  as  to  prevent  all  passage  by  its  banks, 
Eodgers  and  others,  feuars,  residenters,  and  proprietors  in  the  neighbourhood, 
raised  SLgainst  him  an  action  of  declarator,  stating,  that  the  slip  of  ground 
extending  along  the  north  bank  of  the  Clyde  from  the  Green  of  Glasgow  to 
Carmyle  (of  course  including  Harvie's  property  midway,  touching  the  river), 
had  remained  free  and  unclosed  past  the  memory  of  man ;  that  through  its 
whole  extent  a  path  runs  along  the  bank,  and  for  time  immemorial  had  been 
resorted  to  and  used  and  enjoyed  by  them,  and  other  inhabitants  of  the  neigh- 
bourhood, and  their  predecessors,  without  challenge,  molestation,  or  interrup- 
tion ;  and  concluding  that  it  should  be  found  and  declared,  that  the  pursuers, 
inhabitants  of  and  feuars  and  proprietors  of  the  neighbourhood,  have,  by  them- 
selves, their  pre-  [262]  -decessors  and  authors,  exercised  and  enjoyed  the  free, 
immemorial,  and  uninterrupted  right  and  privil^e  above  mentioned,  and  that 
they  have  good  and  undoubted  right  and  title,  at  all  times,  and  on  all  occasions, 
to  resort  to  the  said  piece  of  ground,  and  road  or  path,  and  there  to  exercise  the 
privilege  and  enjoy  the  comfort  of  a  free  passage  along  the  same,  and  of  walking 
thereon  for  any  lawful  purpose,  according  to  inmiemorial  usage  and  custom, 
and  that  the  right  and  privilege  should  be  reserved  entire,  as  it  has  been  in 
time  past;  and  farther,  that  the  defender  neither  has  nor  had  any  right  or 
title  to  encroach  or  innovate  on  this  piece  of  ground,  and  road  or  path,  or  to 
obstruct  the  free  passage  thereof,  according  to  use  and  wont ;  that  he  should  be 
ordained  to  desist  and  cease  from  the  like  practice  in  future,  and  should  remove 
the  obstruction  and  impediments  already  raised,  and  be  prohibited  and  discharged 
from  using  the  said  piece  of  ground,  road  or  path,  to  the  prejudice  or  injury  of 
the  said  right  of  passage,  according  to  use  and  wont,  or  from  molesting  or 
interrupting  the  pursuers,  &c. 

After  considerable  discussion  before  the  Lord  Ordinary,  the  pursuers  averred 
and  offered  to  prove,  that  for  more  than  a  century,  at  least  for  forty  years  and 
upwards,  prior  to  the  1st  of  March  1822,  or  thereabouts,  there  existed  a  distinct 
and  definite  foot-road,  leading  from  the  Green  of  Glasgow  along  the  banks  of 
the  river  Clyde  to  the  village  of  Carmyle,  and  separated  from  the  adjoining 
lands  by  ditches  and  other  fences ;  and  that  this  road  had,  for  the  period  above- 
mentioned,  been  constantly  used  and  enjoyed  without  interruption  or  restraint 
by  the  public  at  large,  and  more  particularly  by  the  inhabitants  of  Glasgow  and 
the  neighbourhood.  Harvie  denied  that  the  inhabitants  of  the  neighbourhood, 
or  the  public  at  large,  had  enjoyed  or  exercised  the  right  of  foot- way  claimed ; 
and  alleged  that  the  nature  of  the  ground  was  incompatible  with  such  uses,  and 
that  if  any  person  encroached  on  the  property  they  were  turned  off.  This  issue 
was  then  sent  to  the  Jury  Court : — "  Whether,  for  forty  years  and  upwards  prior 
"  to  the  months  of  March,  April,  and  May  1822,  there  existed  a  pubKc  foot-path 
"  or  foot-road  along  the  right  bank  of  the  river  Clyde,  from  the  city  of  Glasgow, 
''  from  the  place  called  the  Green,  to  the  village  of  Carmyle,  situated  on  the 
"  said  bBuJc  of  the  said  river  ? "  The  jury,  in  respect  of  the  matters  proven 
before  them,  found  for  the  pursuer.    Harvie  then  obtained  a  rule  to  shew  cause 
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in  the  Jury  Court  to  have  the  verdict  set  aside,  and  a  new  trial  granted, 
founding  his  application  inter  alia  upon  the  direction  of  the  presiding  Judge  at 
the  trial,  as  a  misdirection  in  point  of  law.  But  the  Court  [263]  having  dis- 
missed the  rule,  and  thereby  confirmed  the  direction,  Harvie  tendered  a  bill  of 
exceptions,  reciting  the  evidence  at  full  length,  but  which,  in  substance,  was  to 
this  effect : — On  the  part  of  Bodgers  and  others  it  was  proved,  by  aged  witnesses, 
that  for  at  least  thirty-four  years  prior  to  1789,  the  public  had  enjoyed  the  free 
and  uninterrupted  use  of  a  foot-path  along  the  banks  of  the  Clyde,  from  Glasgow 
to  Carmyle ;  that  the  proprietors  through  whose  ground  it  ran,  in  enclosing 
their  grounds,  left  openings  or  styles  in  the  fences ;  and  that,  although  occasionally 
interrupted,  the  possession  had  been  continued  till  the  date  of  the  action.  On 
the  other  hand,  Harvie  proved,  that  in  1789,  and  on  several  subsequent  occasions, 
his  predecessors,  and  the  other  proprietors  on  the  banks  of  the  Clyde,  had 
erected  fences,  sunk  ditches,  and  raised  other  obstacles  to  prevent  the  pubUc 
going  along  the  path ;  but  it  appeared  that  the  fences  had  been  pulled  down  or 
burned,  the  ditches  either  filled  up  at  the  place  where  the  foot-path  ran,  or 
made  otherwise  passable;  that  the  proprietors  and  the  public  had  had  a 
continual  dispute  on  the  matter ;  and  that  on  the  occasion  of  Harvie  erecting  a 
stone  wall  with  iron  rails  in  1822,  the  contest  came  to  such  a  height,  that  the 
public  peace  was  disturbed,  and  the  Sheriff  was  obliged  to  interfere,  and  to  resort 
to  the  aid  of  the  military  force.  The  bill  of  exceptions  then  bore,  "  That  the 
"  Lord  Chief  Commissioner  did  then  and  there  observe  to  the  said  jury,  that  the 
''  foot-path  in  question  was  not  a  private  but  public  foot-path,  as  stated  in  the 
"  issues,  from  the  city  of  Glasgow  to  the  village  of  Carmyle ;  and  if  the  jury 
"  beUeved  the  witnesses  on  the  part  of  the  pursuers,  the  public  appeared  to 
"  have  been  in  possession  of,  and  in  the  habit  of  using  such  foot-path,  for  a 
"  long  period  of  time,  more  than  forty  years ;  and  that  there  was,  on  the  part 
"  of  the  defender,  no  evidence  to  establish  an  interruption  till  within  the  forty 
"  years :  That  in  that  case,  and  upon  the  whole  evidence,  the  truth  of  which 
"  they,  the  jury,  were  to  weigh  and  consider,  the  question  was.  Whether  the 
"  interruption,  as  to  which  evidence  on  the  part  of  the  defender  had  been 
"  adduced,  was  sufficient  to  defeat  the  right  as  to  which  the  evidence  had  been 
"  adduced  on  the  part  of  the  pursuers  ?  And  the  Lord  Chief  Commissioner 
"  did  then  and  there  give,  as  his  direction  to  the  jury  in  point  of  law,  that  the 
''  interruptions  proved  were  not  sufficient  to  defeat  a  right  in  the  public  to  the 
"  foot- way  in  question,  which  right  must,  on  the  evidence  for  the  pursuers,  if 
"  believed  by  the  jury,  be  presumed  to  have  been  established,  by  having  been 
"  used  for  forty  years  and  up-  [254]  -wards,  from  the  date  of  the  interruption, 
"  as  stated  in  the  issue :  That  such  right  in  the  public  coidd  only  be  defeated  by 
"  an  interruption  acquiesced  in,  and  submitted  to ;  but  that,  according  to  the 
"  evidence,  if  satisfactory  to  the  jury,  the  interruptions  had  not  been  submitted 
"  to,  but  had  been  resisted ;  and  the  jury  aforesaid  did  then  and  there  deliver 
"  their  verdict  for  the  pursuera"  The  Counsel  for  the  defender  then  contended, 
"  That  the  Lord  Chief  Commissioner,  instead  of  the  direction  on  the  law  given 
"  by  him  as  aforesaid,  should  have  directed  the  said  jury  to  have  found  a  verdict 
"  for  the  defender,  by  directing  them, — ^That  the  defender  having  produced  an 
"  express  title  to  the  lands  of  Westthom,  bearing  that  these  lands  were  bounded 
"  by  the  river  Clyde,  subject  to  no  qualification  of  any  right  of  road  or  public 
"  path-way  in  the  line  or  direction  founded  on,  the  only  way  in  which  it  could 
*'  be  established  that  the  public  had  acquired  a  right  to  a  public  road  through 
"  his  property,  was  by  producing  positive  evidence  of  the  peaceable  and 
"  uninterrupted  use  and  possession  of  such  a  public  road  for  forty  years ;  and 
"  that  a  proof  of  partial  possession,  resisted  and  interrupted  viafacti  by  the  pro- 
"  prietors,  could  not  make  out  such  a  case  of  peaceable  possession,  acquiesced  in  by 
"  the  proprietors :  That  the  only  right  by  titles  of  property  being  in  the  defender, 
"  it  was  not  necessary,  in  order  to  defeat  any  assumed  right  by  individuals  of 
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''  the  public,  to  prove  that  actual  interruptioiis  made  by  the  proprietors  had 
"  been  acquiesced  in,  and  submitted  to  by  all  the  public ;  and  that  the  proof  of 
"  peaceable  possession  by  the  public,  and  acquiescence  by  the  proprietor,  was 
"  essentially  necessary  to  distinguish  a  prescriptive  right  to  a  public  road  from  a 
''  case  of  attempted  usurpation  on  the  one  part,  and  the  assertion  of  the  right 
"  of  property  on  the  other." 

The  bill  of  exceptions  having  been  presented  to  the  Court  of  Session,  their 
Lordships,  on  the  10th  July  1827,  "having  heard  Counsel  for  the  parties, 
"  disallowed  the  exception,  declared  the  verdict  final  and  conclusive  in  terms 
''  of  the  statute,  and  found  expenses  due." 

Harvie  appealed. 

Appellant. — ^A  proof  of  usage  of  right  of  way,  uninterrupted  for  forty  years, 
is  equivalent  to  a  proof  of  immemorial  usage,  whether  the  public  or  an  individual 
claims :  The  only  difference  [266]  is,  that  the  individual  ^must  have  some  title 
with  which  to  connect  the  usage,  whereas  the  public  can  have  no  title  but 
what  the  usage  creates.  But  the  proof  itself  is  the  same.  The  uninterrupted 
acquiescence  for  forty  years  by  the  proprietor  of  the  ground,  is  regarded  as  an 
acknowledgment  of  the  right  claimed.  But  then  the  possession  of  the  right  of 
way  must  be  peaceable  and  continued,  without  any  lawful  interruption  within 
the  forty  years ;  and  any  act  by  which  a  proprietor  uses  or  asserts  his  right,  as 
in  opposition  to  the  right  of  way,  is  an  interruption.  If  such  be  done,  viz. 
putting  up  fences,  chasing  off  intruders,  this  (particularly  in  a  case  with  the 
public)  will  prevent  the  acquisition  of  the  servitude.  The  issue  sent  to  the  jury 
was  not  calculated  to  bring  out  the  real  point  between  the  parties ;  and  even  on 
it  the  jury  was  instructed,  not  to  consider  whether  there  had  been  forty  years' 
acquiescence  by  the  appellant,  but  whether  his  acts  of  interruption  had  been 
acquiesced  in  by  the  public;  thus  reversing  the  rule  of  law  which  regulates 
questions  of  this  kind.  Instead  of  the  respondents  being  obliged  to  prove,  that 
they  had  possessed  the  right  of  way  for  forty  years  uninterruptedly,  the  appellant 
was  called  on  to  shew  that,  by  his  acts,  or  the  acts  of  other  proprietors  of  the 
ground  over  which  the  right  was  claimed,  he  had  deprived  the  public  of  the 
supposed  right  Even  if  the  respondents'  evidence  were  sufficient  to  go  before 
the  jury,  as  applicable  to  the  point  at  issue,  the  appellant's  evidence  was  most 
important,  as  being  incompatible  with  the  peacefid  uninterrupted  enjoyment  of 
the  right  of  way,  on  which  the  whole  of  the  respondents'  case  rested ;  and  yet 
the  Judge's  charge  had  substantially  the  effect  of  withdrawing  this  evidence, 
led  by  the  appellant,  from  the  consideration  of  the  jury ;  and  thus  it  is  impos- 
sible to  doubt  that  a  verdict  was  drawn  from  the  jury,  different  from  what  it 
would  have  been  had  the  direction  complained  of  not  been  given.  The  evidence 
on  both  sides  should  have  been  considered  in  mass,  and  not  divided.  Although 
it  was,  no  doubt,  quite  proper  to  lead  evidence  as  far  back  as  possible,  this  must 
not  be  taken  by  itself,  but  in  conjunction  with  the  evidence  of  possession  down 
to  the  date  specified ;  and  then  the  jury  ought  to  have  been  directed  to  inquire, 
whether  there  had  been  a  peaceable  possession  for  forty  years  retro  from  that 
date.  It  was  impossible  to  maintain,  that  if  there  had  been  no  possession  during 
the  forty  years  immediately  previous  to  that  date,  the  respondents  would  have 
done  enough  by  shewing,  that  for  the  forty  years  before  these  forty  years  they 
had  poss^sed  and  enjoyed  the  right  of  way.  Undisturbed  interruption  is 
not  legal  or  intel-  [266]  -Ugible  language ;  and  besides,  the  pretended  use  of  the 
road  was  little  more  than  the  straying  of  idle  people  from  Glasgow  over  ground 
not  enclosed,  and  by  a  much  more  circuitous  path  than  the  highway. 

Bespcmdent, — ^A  right  of  way  is  inter  regalia,  and  the  soil  over  which  it 
extends  is  the  property  of  the  Crown.  The  question  which  has  arisen,  \a  not 
whether  the  solum  had  once  been  the  property  of  the  appellant,  nor  whether  a 
servitude  had  been  created  by  occupancy  in  favour  of  the  public ;  but  whether, 
for  forty  years,  or  time  immemorial,  a  public  foot-path  has  existed  ?    Now  the 
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respondents  proved  occupation  for  a  period  beyond  the  time  ordinarily  falling 
within  the  memory  of  man ;  and  there  was  no  evidence  that  at  any  period,  how- 
ever remote,  there  had  been  no  way.  In  these  circumstances,  the  direction  of 
the  Judge  was  quite  correct  It  must  be  taken  as  a  whole,  and  not  in  parts. 
Before  the  exception  can  stand,  the  appellant  must  make  out,  not  only  that 
there  was  a  direction  calculated  to  mislead,  but  that  it  actually  did  mislead  the 
jury.  If  it  was  right  in  its  result,  or  if  it  was  such  as  did  not  fetter  the  jury, 
but  left  them  to  form  their  verdict  according  to  their  own  view  of  the  evidence, 
it  is  sufficient.  Besides,  the  Judge's  observations  on  the  evidence,  or  the  effect 
of  the  evidence,  are  not  the  proper  subject  of  a  complaint  by  bill  of  exceptions. 
They  may  be  founded  on  as  a  reason  for  a  new  trial :  But  that  was  applied  for, 
and  refused.  The  only  ground  for  bill  of  exceptions  is,  that  the  Judge  has  con- 
clusively and  erroneously  ruled  a  point  of  pure  law  influential  in  the  case.  But 
here  the  direction  truly  was  the  expression  of  an  opinion  as  to  the  effect  of 
the  evidence.  The  direction,  however,  was  quite  correct  The  question  in  the 
issue  was,  whether  a  public  foot-path,  in  a  specified  direction,  had  existed  for 
forty  yeara  and  upwards?  The  point  correlative  to  this  was,  whether  there 
were  such  interruptions  as  destroyed,  for  any  space  of  time,  the  existence  of  this 
public  path  ?  But  the  evidence  shewed  that  the  general  occupancy  of  the  path 
never  was  suspended,  and  therefore  the  jury  were  rightly  directed  to  find  in  the 
affirmative  of  the  issue.  Still  the  fact,  whether  such  an  interruption  had  been 
given  to  the  general  occupancy,  was  left  to  the  Jury  to  decide  upon ;  and  they 
did  so.  The  law  applicable  to  immemorial  possession  is  quite  fixed.  If  once 
proved,  then  you  presume  retro  till  the  contrary  can  be  shewn ;  consequently 
you  presume  the  possession  of  forty  years,  or  rather  much  more.  Thus  the 
public  had  a  prescriptive  ri^ht  at  the  date  of  the  first  interruption ;  and  unless 
that  interruption  was  acquiesced  in,  and  [267]  tolerated  for  forty  years,  the 
public  have  not  lost  their  right  The  appellant  endeavours  to  assimilate  this 
case  to  a  claim  of  servitude.  That,  however,  is  obviously  an  incorrect  view ; 
but  even  if  correct,  it  would  not  avail  him,  for  a  servitude  can  be  acquired  by 
possession  for  forty  years ;  and  the  possession  here  exercised  and  proved  is,  in 
law,  equivalent  to  possession  for  forty  years.  It  is  a  still  greater  error  to  main- 
tain, that  the  forty  years  to  be  inquii^d  into  were  the  forty  years  immediately 
preceding  the  date  specified  in  the  issue ;  for  that  would  lead  to  the  untenable 
proposition,  that  the  advantage  of  a  possession  for  a  century  could  be  lost  by 
interruption  in  the  hundredth  and  first  year.  It  is  enough  if  there  were  posses- 
sion for  forty  years  at  any  one  time  previous  to  that  date  specified ;  and  even  if 
this  point  were  also  conceded  to  the  appellant,  his  case  would  not  be  strengthened, 
for  the  facts  described  by  the  appellant  as  interruptions  are  not  l^lly  so.  The 
passage  was  not  merely  used  by  idle  boys,  nor  was  the  ground  imenclosed,  or  the 
way  too  circuitous  to  be  used  as  an  access  to  Glasgow.  Besides,  these  were 
statements  for  the  jury,  and  cannot  be  here  founded  on. 

The  House  of  Lords  ordered  and  adjudged, ''  that  the  appeal  be  dismissed, 
"  and  the  interlocutor  complained  of  affirmed,  with  lulOO  costs." 

Lord  Chancellor. — "  My  Lords,  There  is  a  case  of  Harvie  v,  Rodgera,  argued  some 
time  since  at  your  Lordships'  Bar,  which  now  stands  for  judgment.  It  was  a  case  as  to 
a  public  right  of  way  on  the  north  bank  of  the  Clyde,  from  the  city  of  Glasgow  to  a 
village  of  the  name  of  Carmyle.  In  the  course  of  the  proceedings  it  was  directed  that 
an  issue  should  be  prepared  for  the  Jury  Court  An  issue  was  accordingly  prepared  in 
these  terms  : — *  Whettier  for  forty  years  and  upwards,  prior  to  the  months  of  March, 

*  April,  or  May  1822,  there  existed  a  public  foot-path  or  foot-road  along  the  right  bank 

*  of  the  river  Clyde,  from  the  city  of  Glasgow,  from  the  place  called  the  Green,  to  the 
'  village  called  Carmyle,  situated  on  the  said  lank  of  the  said  river  ? '  That  issue  came 
on  for  trial  under  the  direction  of  the  Lord  Commissioner  of  the  Jury  Court^  and  a 
verdict  was  found  for  the  pursuers,  establishing  the  right  of  way.  An  application  was 
made  for  a  new  trial,  on  the  ground  of  a  misdirection  in  point  of  law.    The  argument 
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for  a  new  trial  was  carried  on  at  considerable  length,  and  the  Court  were  finally  of 
opinion  that  there  was  no  ground  for  a  new  trial.  Afterwards  a  bill  of  exceptions 
regularly  signed,  was  tendered  by  the  defender ;  and  the  question  in  point  of  law,  with 
respect  to  the  direction  of  the  learned  Judge,  came  before  the  Court  of  Session,  who, 
after  hearing  arguments,  were  of  opinion  that  the  direction  given  by  the  Lord  Commis- 
sioner at  the  triad  was  perfectly  correct.  It  is  from  [268]  this  judgment  that  the  appeal 
has  now  been  brought  for  your  Lordships'  decision.  The  whole  case,  therefore,  arises 
upon  the  bill  of  exceptions ;  and  I  shall  state  to  your  Lordships,  very  shortly,  the  efTect 
of  the  evidence  on  the  bill  of  exceptions,  so  far  as  it  is  necessary  to  point  your  Lordships' 
attention  to  it,  with  reference  to  the  direction  of  the  learned  Judge  who  presided  at 
the  trial. 

'*  It  appeared  by  the  evidence  of  living  witnesses,  who  attended  at  the  trial,  that,  so 
far  back  as  seventy  years  previously  to  the  time  of  the  trial,  (I  think  as  far  back  as  the 
year  1755),  this  way  was  used  without  interruption.  There  was  no  evidence  whatever 
of  any  interruption  of  the  right  occurring  until  the  year  1789,  thirty-four  yeais  subse- 
quent to  the  beginning  of  the  period  to  which  the  evidence  related.  Not  only  was 
there  no  evidence  during  that  thirty-four  years  of  any  interruption  of  the  rights  but 
there  was  distinct  and  positive  evidence  to  the  contrary.  The  exercise  of  the  right  of 
way  had  never,  during  that  period,  been  at  all  interrupted ;  and  there  were  various 
circumstances  which  were  referred  to  in  evidence  for  the  purpose  of  confirming  that 
statement,  and,  among  others,  that  in  the  fences  there  were  regular  stiles  placed,  in  order 
to  facilitate  the  passage  of  persons  using  the  way.  In  the  year  1789,  for  the  first  time, 
according  to  the  evidence,  this  right  was  attempted  to  be  interrupted.  Even  with 
regard  to  this  interruption  there  was  contradictory  evidence.  It  appeared,  however,  by 
very  clear  and  distinct  evidence,  that  in  the  year  1797  an  attempt  had  been  made  to 
interrupt  the  exercise  of  this  right ;  and  from  the  year  1797  down  to  the  period  of  the 
trial,  at  successive  periods,  the  occupiers  of  the  property,  over  which  the  right  of  way 
extended,  had  at  different  times  interrupted  the  exercise  of  it ;  but  in  no  instance  what- 
ever had  these  interruptions  been  finally  successful.  They  had  been  always  resisted  ; 
the  fences  which  had  been  from  time  to  time  erected  had  been  pulled  down ;  and  the 
public  had  enjoyed  the  right  of  way,  subject  to  these  occasional  interruptions,  from  the 
year  1755  down  to  the  period  of  the  trial  It  appeared,  therefore,  that,  except  the 
interruption  in  the  year  1789,  even  supposing  that  interruption  to  have  been  satis- 
factorily established,  (with  reference  to  which  there  was  contradictory  evidence),  there 
was  no  interruption  existing  at  a  period  so  far  back  as  forty  years  previous  to  the  time 
of  the  trial. 

<*  Now  these  are  all  the  facts,  or  rather  the  result  of  the  facts,  stated  upon  the  bill  of 
exceptions,  necessary  for  the  purpose  of  explaining  the  direction  of  the  Lord  Commis- 
sioner. His  Lordship's  direction  was  in  these  terms : — *  If  the  jury  believed  the 
'  witnesses  on  the  part  of  the  pursuers,  the  public  appeared  to  have  been  in  the  posses- 

*  sion  of  and  in  the  habit  of  using  such  foot-path  for  a  long  period  of  time, — more  than 
^  forty  years,'  (that  there  is  no  doubt  of);  'and  that  there  was  on  the  part  of  the 

*  defender  no  evidence  to  establish  an  interruption  till  within  the  forty  years,'  (with 
respect  to  that  fact  also  there  was  no  doubt) ;  '  that  in  that  case,  and  upon  the  whole 
'  evidence,  the  truth  of  which  the  jury  was  to  weigh  and  consider,  the  question  was, 
'  Whether  [269]  the  interruption,  as  to  which  evidence  on  the  part  of  the  defender 
'  had  been  adduced,  was  sufficient  to  defeat  the  right  as  to  which  the  evidence  had  been 
'  given  on  the  part  of  the  pursuers  ?    And  the  Lord  Chief  Commissioner  did  then  and 

*  there  give  as  his  direction  to  the  jury  in  point  of  law,  that  the  interruptions  proved 
'  were  not  sufficient  to  defeat  a  right  in  the  public  to  the  foot-way  in  question.'  Now 
pausing  here,  my  Lords,  the  direction  of  the  Lord  Chief  Commissioner  appears  to  be 
perfectiy  correct^  that  is,  assuming  the  right  of  foot-way  to  have  been  satisfactorily 
established  by  evidence.  The  interruptions  which  were  proved  were  not  sufficient  to 
defeat  such  right, — they  were  occasional  interruptions,  exercised  during  a  period  of 
about  thirty-four  or  thirty-five  years,  but  always  resisted,  and  efiectually  resisted.  Sup- 
posing, therefore,  the  right  of  way  to  have  been  established,  an  attempt  on  the  part  of 
the  occupiers  of  the  land  over  which  the  way  ran,  from  time  to  time  to  interrupt  that 
rights  but  not  effectually  succeeding  in  interrupting  that  right,  never  can  be  considered 
as  sufficient  to  get  rid  of  a  right  of  way  once  established.  So  far,  therefore,  there  can 
be  no  doubt  of  the  propriety  of  the  direction  of  the  Lord  Commissioner.     He  then  went 
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on  thus,  *  Which  right  must,  on  the  evidence  for  the  pursuers,  if  believed  by  the  jury, 
'  be  presumed  to  have  been  established  by  having  been  used  for  forty  years  and  upwards 
*  from  the  date  of  the  interruption  as  stated  in  the  issue/  Now,  my  Lords,  with 
respect  to  that  passage  some  doubt  was  entertained,  and  the  principal  part  of  the  argu- 
ment bore  upon  that  part  of  the  direction  of  the  learned  Judge ;  but  when  it  is  con- 
sidered with  reference  to  the  evidence,  it  appears  to  me  to  be  perfectly  distinct  and 
intelligible.  He  tells  the  Jury,  that  the  right  must,  on  the  evidence  for  the  pursuer,  if 
that  evidence  be  believed  by  the  jury,  be  presumed  to  have  been  established,  by  having 
been  used  for  forty  years  and  upwards  from  the  date  of  the  interruption,  that  is, 
previous  to  the  date  of  the  interruption  in  the  manner  stated  in  the  issue ;  for  in  the 
issue  the  attention  of  the  jury  is  directed  to  the  period  of  forty  years'  enjoyment  as 
being  a  period  which  is  sufficient,  if  uninterrupted,  to  establish  the  right  of  way. 

"  Now,  my  Lords,  what  is  the  evidence  with  respect  to  that  part  of  the  case  t  I  shall 
assume,  for  the  purpose  of  argument,  that  the  interruption  in  1789  was  established  to  be 
an  interruption  without  any  contradictory  evidence.  I  do  not  mean  interruption  that 
was  finally  successful,  for  the  interruption  was  resisted;  but  for  thirty-four  years 
previous  to  that  time,  this  way  had  been  used  without  any  interruption  at  all,  by  the 
acquiescence  of  the  proprietors  of  the  land  over  which  the  way  ran.  That  carries  back 
the  evidence  as  far  as  seventy  years, — as  far  back  as  the  memory  of  any  vdtness  could 
extend  who  was  examined  upon  the  trial, — as  far  as  it  is  probable  the  recollection  of  any 
witness  could  apply  to  a  case  of  this  description ;  and  if  thirty-four  years  of  uninter- 
rupted exercise  of  the  right  of  way  were  established,  it  was  then  competent  for  the  jury 
to  presume,  and  they  ought  in  point  of  law  to  [260]  be  directed  by  the  learned  Judge  to 
presume,  from  thirty-four  years'  exercise  of  a  right  of  way  uninterrupted,  a  previous 
enjoyment  corresponding  with  the  manner  in  which  it  had  been  enjoyed  during  the  thirty- 
four  years.  They  therefore  were  entitled  from  the  evidence  to  presume,  that  for  forty 
years  previous  to  the  year  1789,  the  date  of  the  first  interruption,  this  right  of  way  had 
been  exercised  without  any  interruption ;  more  particularly  from  those  circumstances 
stated  in  the  evidence,  that  there  were  actually  openings  made  by  the  proprietors  of  the 
land,  for  the  purpose  of  allowing  the  free  use  and  ei^joyment  of  that  right  of  way.  The 
case  then  stood  thus  ; — The  learned  Judge  in  substance  told  the  jury.  There  is  evidence, 
from  which  you  may  assume  that  for  a  particular  period,  namely  for  forty  years,  this  way 
had  been  exercised  vdthout  interruption.  If  you  are  of  that  opinion,  then  that  is, 
according  to  the  law  of  Scotland,  sufficient  to  establish  a  prescriptive  right  of  way ;  and 
if  that  right  of  way  be  once  established  in  the  manner  1  have  stated,  Uien  1  tell  you  in 
point  of  law,  that  subsequent  interruptions  not  acquiesced  in  cannot  defeat  the  right  so 
acquired.  It  was  contended,  and  contended  strenuously,  in  argument  by  Counsel  at  the 
Bar,  that,  according  to  the  law  of  Scotland,  it  was  necessary  to  prove  forty  years' 
uninterrupted  enjoyment  down  to  the  period  of  the  trial  But  it  is  quite  impossible  to 
maintain  a  position  of  that  kind,  for  it  would  lead  to  this  consequence,  that  if  you  were 
to  establish  an  uninterrupted  enjoyment,  even  for  the  period  of  sixty  or  seventy  years,  an 
occupier  could  at  any  time  defeat  that  right  so  enjoyed,  by  successive  olitructions, 
although  those  obstructions  might  be  resisted  by  persons  exercising  the  right  of  way, 
unless  they  thought  proper  to  go  into  a  Court  of  justice.  I  apprehend  that  that  cannot 
be  the  case.  It  cannot  be  the  case  certainly  by  the  law  of  JSngland.  If  the  right  be 
once  established  by  clear  and  distinct  evidence  of  enjoyment,  it  can  be  defeated  only  by 
distinct  evidence  of  interruptions  acquiesced  in.  There  was  no  interruption  here 
acquiesced  in ;  and  therefore  I  should  humbly  submit  to  your  Lordships,  that  the  judg- 
ment given  by  the  Court  below,  confirming  the  judgment  of  the  Jury  Court  sustaining 
the  direction  of  the  Lord  Chief  Commissioner  upon  ti^e  trial,  ought  to  be  affirmed. 

"  My  Lords, — In  this  case,  as  it  appears  to  me  that  the  direction  of  the  Judge  to 
the  jury  was  correct ;  and  as  there  was  an  application  made,  in  the  first  instance,  for  a 
new  tnied,  on  the  ground  of  misdirection  in  point  of  law  ;  and  as  that  motion  for  a  new 
trial  was  overruled  ;  as  the  case  was  afterwards  brought  in  upon  a  bill  of  exceptions  for 
the  purpose  of  raising  the  same  question ;  as  the  Court  of  Session  was  of  opinion  that 
there  was  no  ground  for  the  bUl  of  exceptions,  and  confirmed  the  direction  of  the 
learned  Judge ;  I  should  conceive  that,  under  such  circumstances,  your  Lordships  will 
be  of  opinion  that  this  appeal  ought  to  be  dismissed  with  costs." 

[261]  AppeUanfs  Authorities.— Baxniiion,  March  5, 1793,  (12,824) ;  2  Stair,  12, 11  ; 
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3  Ersk.  7,  39 ;  Kinnaird,  Feb.  26,  1662,  (14,502) ;  Nicolson,  Nov.  14,  1762,  (11,291) ; 
Duke  of  Roxburgh,  June  5,  1713,  (10,883) ;  1617,  c.  12. 

Eespondente^  Authorities,^!  Bankton,  3,  4 ;  1  Craig,  De  Feudis,  16,  10 ;  2  Ersk.  6, 
17 ;  M'Kenzie,  Feb.  15,  1822,  (1  ShaVs  Appeal  Cases,  No.  23) ;  Duff,  May  22,  1826, 
(2  Wilson  and  Shaw's  Appeal  Cases,  No.  19)  ;  55  Geo.  III.  c.  42  ;  59  Geo.  III.  c.  35 ; 
6  Geo.  IV.  c.  120 ;  Tait  on  Evidence,  p.  491 ;  Montgomery,  June  24,  1663,  (12,722); 
Ker,  Feb.  12,  1714,  (12,723);  Nicolson,  Nov.  14,  1662,  (11,291);  Beaton,  July  13, 
1670,  (10,912);  3  Ersk.  7,  38;  Wright,  Dec.  11,  1717,  (12,268);  Rugby  Charity,  11 
East,  376. 

MoTicreiff,  Webster,  and  TJwmpson — Alexander  DoUe, — Solicitors. 

[Cf.  7  S.  287 ;  8  S.  611 ;  Fergusson  v.  Shirreff,  6  D.  1373 ;  Dyce  v.  Lady  Hay,  I 
Macq.  314 ;  Home  v.  Young,  9  D.  291 ;  Cuthbertson  v.  Young,  14  D.  305 ;  Sutherland 
V.  Thomson,  3  R.  493 ;  Brodie  v.  Mann,  11  R.  934,  942;  12  R.  (H.L.)  60,  62.] 
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Earl  of  Kjntore  and  Others,  Appellants. — John  Caw^hell — Keay. 
J.  Forbes  and  Others,  Respondents. — Junkie — Adam — Lamsden. 

11th  July  1828. 

Salmon  Fishing — ^Titlk  to  Pursue. — Found,  (affirming  the  judgment  of  the  Court  of 
Session),  1.  That  stake-nets  erected  on  the  proper  shore  of  the  sea,  are  not  illegal ; 
and,  2.  That  proprietors  of  salmon  fishings  in  an  adjacent  river,  have  no  title  to 
ohject  to  heritors  on  the  sea-coast^  who  hold  a  right  of  fishing  by  net  and  coble  from 
the  Crown,  exercising  their  right  by  stake-nets. 

Forbes,  and  other  proprietors  of  land,  stretching  northward  along  the  sea- 
shore six  or  seven  miles,  from  about  two  miles  from  the  mouth  of  the  river  Don 
in  Aberdeenshire,  (a  river  that  issues  into  the  ocean  without  any  frith  or  estuary), 
held  by  their  title-deeds  the  right  of  salmon-fishing  by  net  and  coble  ex  adverso  of 
their  estates.  These  fishings  they  let  to  tenants,  who  erected  stake-nets  in  the 
sea,  and  caught  white  fish  and  salmon.  The  Earl  of  Kintore,  and  other  pro- 
prietors of  the  stdmon  fishings  in  the  river  itself,  and  of  the  sea  fishings  at  its 
mouth,  challenged  these  erections,  and  raised  an  action  of  declarator  before  the 
Court  of  Session,  concluding  that  it  should  be  declared,  that  Forbes,  and  the  other 
proprietors,  had  "no  right,  by  themselves,  or  other  persons  employed  or 
"  authorized  by  them,  to  erect  or  use  the  said  dams,  stake-nets,  yairs,  or  machinery 
"  aforesaid,  or  other  machinery  of  the  same  nature,  within  the  salt  water  that 
"  ebbs  and  flows,  or  upon  the  sands  and  schaulds  adjacent  thereto : "  "  that  the 
"  defenders  should  be  ordained  to  demolish  them,  and  pay  damage  for  the  loss 
"  already  sustained  by  these  erections;  and  be  interdicted  from  erecting  or  using 
"  in  future  the  machinery  foresaid,  or  any  other  machinery  of  the  same  nature, 
"  within  the  salt  [262]  water  that  ebbs  and  flows  adjacent  to  the  said  river  Don,  or 
"  upon  the  sands  and  schaulds  within  the  said  water,  where  they  were  not 
"  before,  in  all  time  hereafter."  The  defenders  objected  to  the  pursuers'  title  to 
pursue ;  and,  on  the  merits,  maintained  that  the  statutes  relied  on,  as  prohibiting 
these  erections,  did  not  apply  to  stake-nets  on  the  shore  of  the  ocean. 

The  Lord  Ordinary  [Mackenzie]  having  reported  the  case  to  the  Court  on 
informations,  their  Lordships,  after  a  hearing  in  presence,  assoilzied  the  defenders 
on  the  31st  May  1826,  "  In  respect  that  the  stake-nets  and  machinery  com- 
"  plained  of  are  confessedly  erected  and  placed  in  the  sea,  and  not  in  any  river  or 
"  estuary." 
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The  pursuers  appealed. 

Appellants. — I.  (Title  to  pursue).  The  appellants  have  an  important  interest 
to  put  down  these  stake-nets.  Salmon,  by  a  law  of  nature,  return  to  the  river 
where  they  were  spawned ;  in  their  progress  they  coast  the  shore,  are  intercepted 
by  the  respondents'  erections,  and  thus  the  profits  of  the  appellants*  fishings  in 
and  at  the  mouth  of  the  river  are  reduced,  if  not  annihilated. 

II.  (Merits).  Fixed  machinery,  similar  in  principle  to  stake-nets,  placed  in 
situations  within  the  influence  of  the  tide,  was  used  m  Scotland  as  early  as  the 
beginning  of  the  sixteenth  century.  By  degrees  it  appears  to  have  been 
abandoned,  except  on  the  Solway,  where  it  is  protected  by  statute.  When 
attempted  to  be  revived  in  the  firth  of  Tay,  the  erections  were  challenged  and 
declared  ill^al.  No  doubt  these  stake-nets  were  in  an  estusuy :  But  the  statutes 
prohibiting  their  erection  in  the  mouths  of  rivers,  when  properly  understood, 
apply  also  to  the  shores  of  the  ocean.  These  statutes  distinguish  between  fixed 
machinery  in  fresh  and  in  salt  water.  Cruives  and  yairs  in  rivers  are  not  in 
themselves  ill^al ;  but  the  party  claiming  to  erect  them  must  hold  a  special  right 
to  the  privilege,  and  obey  the  regulations  of  the  statutes  enacted  for  the  purpose 
of  allowing  the  fish  free  access  to  the  upper  part  of  the  sea,  and  to  preserve  the 
fry.  But  this  sort  of  machinery,  and  the  regulations  applicable  to  it,  are  not 
calculated  for  situations  open  to  the  influence  of  the  tide.  Accordingly,  the 
prohibitions  in  the  statutes  are  invariably  directed  against  machinery,  under  the 
general  denomination  of  cruives,  yairs,  &c.  set  where  the  [263]  sea  ebbs  and 
flows,  and  that  whether  in  the  very  sea,  or  elsewhere  in  which  the  tide  is 
influential ;  in  "  all  manner  of  watteris," — ^in  "  omnimodis  acquis,"  as  the  statute 
of  Kobert  I.  expresses  it ; — the  object  of  the  Legislature  being  to  protect  every 
kind  of  fish,  whether  white  or  salmon.  This  is  apparent  from  an  attentive  com- 
parison of  the  various  statutes  on  this  subject  No  doubt,  the  word  "  water  " 
sometimes  signifies  river,  but  not  always.  It  is  a  flexible  term,  explainable  by 
the  subject  and  the  context ;  and  in  the  statutes  clearly  means  '*  sea."  Besides, 
in  several  statutes,  the  word  water  is  not  used  at  "  all."  The  allegation,  that  the 
law  of  England  prohibits  wears  (zaires)  in  rivers,  and  allows  kiddds  (open  wears) 
erected  on  the  sea-coast,  is  of  no  moment ;  for  the  law  of  England,  in  a  question 
of  Scotch  statutory  law,  must  be  quite  irrelevant  But,  independent  of  the 
illegality  of  the  erections  in  question,  they  are  not  warranted  or  covered  by  the 
titles  of  the  respondents,  who  have  merely  a  grant  from  the  Crown  to  fish  with 
net  and  coble,  and  not  by  stake-nets. 

Bespondents. — I.  (Title  to  Pursue).  The  appellants  have  no  title  to  sue.  They 
have  no  right  to  fish  ex  adverse  of  the  respondents'  land ;  and  if  they  had  a  title, 
they  have  no  interest,  for  their  fishings  have  not  been  diminished ;  and  even  if 
their  fishings  had  become  less  productive,  that  could  not  be  traced  to  the  erection 
of  the  stake-nets.  Neither  have  they  any  title  to  object  to  the  mode  in  which 
the  respondents  exercise  their  right 

II.  (Merits).  The  statutes  regulating  S£^on  fishings  arose  from  general  and 
public  views,  and  not  merely  with  reference  to  private  interests.  Their  object 
was  to  protect  the  fry  and  unspawned  salmon,  and  therefore  secured  a  free  access 
to  the  se£u  The  appellants'  whole  argument  rests  on  the  fallacy  that  '*  water  " 
signifies  ocean.  But  there  is  not  a  single  authority  for  such  an  assumption.  In 
the  statutes,  the  word  imiformly  means  "  river."  What  could  be  more  absurd 
than  to  enact  prohibitions  as  to  machinery  placed  where ''  the  sea  ebbs  and  flows," 
when  round  the  island  there  is  no  spot  where  it  does  not  ebb  and  flow  ?  In  the 
statute  of  King  Kobert,  the  expression  is  "  in  omnHms  aquis;  "  and  even  if  "m 
*'  omrdmodis  acqiiis  "  were  the  true  reading,  that  would  only  mean,  "  rivers  of  all 
''  sorts  and  sizes."  There  is  something  preposterous  in  the  appellants  saying 
that  they  have  a  right  of  embargo  on  all  the  proprietors  on  the  sea-coast 
According  to  their  argument,  that  embargo  would  extend  to  a  proprietor  a  mile 
from  the  mouth  of  the  river,  or  even  to  a  party  whose  lands  were  a  hundred 
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miles  off.  The  law  of  England  supports  the  respondents'  views.  As  to  the 
separate  ground  of  appeal,  the  respondents'  titles  [264]  unquestionably  give  them 
a  right  to  fish  ex  adverse  of  their  lands  in  the  way  they  see  proper. 

The  House  of  Lords  ordered  and  adjudged,  that  the  interlocutors  complained 
of  be  afBrmed,  and  the  appeal  dismissed. 

Lord  Chancellor. — "  My  Lords,  There  is  a  case  of  the  Earl  of  Kintore  against 
Forbes  and  others,  which  was  argued  some  time  back  at  your  Lordships'  Bar, — a  case 
of  very  considerable  important  in  point  of  value,  and  important  also  as  relating  to  a 
public  question.  The  appellants  in  this  case  are  owners  of  fisheries  in  the  river  Don  in 
Scotland.  The  respondents  are  owners  of  the  property  along  the  sea^oast^  not  far  from 
the  mouth  of  the  river  Don.  The  property  of  Mr.  Forbes,  who  is  one  of  the  respon- 
dents, lies  about  two  miles  from  the  river  Don.  General  Grordon  Gumming  Skene,  I 
think,  has  property  contiguous  to  that  of  Mr.  Forbes.  Mr.  Forbes's  property  is  beyond 
that  of  General  Gordon  Ciunming  Skene ; — in  fact,  the  property  altogether  comprises 
about  seven  miles,  commencing  at  a  part  about  two  miles  from  the  mouth  of  the  river 
Don,  their  property  being  on  the  seashore,  for  the  purpose  of  catching  salmon  among 
other  fish.  The  proprietors  of  the  fisheries  of  the  river  Don  have  complained  of  this  as 
being  an  injury  to  the  fishery. 

"  The  question  is.  Whether  persons  occupying  property  on  the  sea-coast  have,  by 
the  law  of  Scotland,  a  right,  provided  they  have  a  right  to  fish  for  salmon,  to  place  stake- 
nets  for  the  purpose  of  fishing.  This  depends  on  the  construction  of  certain  Acts  of 
Parliament  passed  in  Scotland  at  a  very  early  period,  and  continued  down  for  many 
years ;  and  it  is  proper  I  should  state  to  your  Lordships,  in  the  first  instance,  that  which 
is  not  disputed.  It  is  not  denied  that  persons  are  entitled  by  the  law  of  Scotland,  to 
place  cruives  and  other  machinery  in  rivers  above  the  point  the  tide  flows,  under  certain 
circumstances,  and  under  certain  limitations  and  restrictions  as  to  the  manner  in  wliich 
that  machinery  is  to  be  used,  as  to  the  construction  of  the  machinery,  and  as  to  the 
time  and  period  for  which  it  is  to  be  used.  What  I  have  stated  relates  to  those  parts 
of  rivers  which  are  above  the  point  to  which  the  tide  flows.  No  persons,  by  the  law 
of  Scotland,  are  entitled  in  those  parts  of  the  river  where  the  tide  flows,  to  place 
machinery  of  this  description. 

"  The  question  came  on  in  the  year  1816,  with  respect  to  the  river  Tay,  before  the 
Court  of  Session,  and  afterwards  came  by  appeal  to  this  House.  The  river  Tay 
terminates  in  a  firth  or  arm  of  the  sea ;  and  the  question  was  agitated  in  the  Courts 
of  Scotland,  whether  or  not^  consistently  with  those  Acts  of  Parliament,  and  by  the 
law  of  Scotland,  stake-nets  could  be  put  in  the  river  Tay )  or  rather,  I  should  say,  in  the 
waters  of  the  firth  of  the  Tay,  consistently  with  the  Acts  of  Parliament  to  which  I  have 
referred  ?  The  Court  of  Session  in  Scotland  was  of  opinion,  that  the  Acts  of  Parlia- 
ment prohibited  absolutely  the  placing  of  machinery  of  this  description  in  that  part  of 
the  water  or  firth  of  [265]  Tay.  The  case  then  came  to  this  House,  and  your  Lordships 
affirmed  the  decision  of  the  Court  of  Session ;  but  in  the  argument  that  took  place  upon 
that  subject,  and  finally  in  the  judgment  of  your  Lordships,  care  was  taken  not  to  decide 
the  question  with  respect  to  the  right  of  placing  stake-nets  on  the  sea-coast ;  and  there- 
fore the  question  between  those  parties  who  are  the  parties  to  this  appeal  came,  on 
the  present  occasion  for  the  first  time,  unfettered  before  the  Court  of  Session  in  Scotland. 

"  My  Lords, — The  case  was  argued  at  great  length,  and  with  very  great  minuteness 
and  intelligence,  in  the  Court  below.  It  came  up  to  your  Lordships'  House,  and  was 
argued  very  minutely,  and  with  great  ability,  at  your  Lordships'  Bar.  The  Court  of 
Session  was  of  opinion  that  those  Acts  of  Parliament  did  not  apply  to  the  sea-coast ; 
and  the  question  for  your  Lordships'  consideration  will  be,  whether  the  judgment  of 
the  Court  of  Session  in  that  respect  be,  or  be  not  correct.  Now,  if  your  Lordships  have 
adverted  to  the  papers  upon  your  table,  you  will  have  found  there  all  the  Acts  of  Parlia- 
ment set  out  upon  which  this  question  principally  depends ;  you  will  have  found  the 
case  argued  on  both  sides  in  those  papers,  with  respect  to  the  construction  of  those  Acts 
of  Parliament ;  and  it  is  unnecessary  for  me  therefore  to  detain  your  Lordships  by  going 
minutely  through  them.  I  will  only  state,  that,  as  far  as  relates  to  the  earlier  of  those 
Acts  of  Parliament,  the  language  appears  to  be  so  clear  and  so  distinct,  as  not  to  admit 
of  any  doubt  with  respect  to  the  construction  of  them. 

'*  The  first  statute  that  was  referred  to  was  passed  in  the  reign  of  Robert  the  First, 
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as  far  back  as  the  year  1318.  I  think  it  is  quite  obvious,  upon  the  language  and  con- 
struction of  that  Act  of  Parliament,  that  it  was  never  intended  to  apply  to  the  sea-coast 
It  is  very  short, — the  words  are  these : — *  Item  ordinatum  est  et  assensum  quod  omnes 
'  illi  qui  habent  croias  vel  piscarias  vel  stagna  aut  molendina  in  aquis  ubi  ascendit  mare 
^  et  se  retrahit  et  ubi  salmunculi  vel  smolti  seu  fria  alterius  generis  piscium  maris  vel 
'  aquas  dulcis  descendunt  et  ascend unt  tales  croisB  et  machinaa  infrapoeitaB  sint  ad  minus 
'  de  mensura  duorum  poUicum  in  longitudine  et  trium  pollicum  et  latitudinae  ita  quod 
'  nulla  fria  piscium  impediatur  ascendendo  vel  descendendo  secundum  quod  libere  possint 
^  ascendere  et  descendere  ubique.'  It  talks  of  ascending  and  descending, — that  particular 
expression  is  repeated  two  or  three  times  in  the  Act  of  Parliament ;  and  it  is  clear, 
therefore,  that  it  had  reference  to  streams,  or  the  continuation  of  streams, — that  it  had 
in  point  of  construction  no  reference  whatever  to  the  sea-coast. 

"  My  Lords, — The  next  Act  of  Parliament  was  passed  about  a  hundred  years  after- 
wards, in  the  reign  of  James  the  First  of  Scotland.     It  is  in  these  words : — '  It  is 

*  ordanyt,  that  all  cruives  and  zaires ' — which  words,  by  the  judgment  of  this  House, 
have  been  interpreted  to  mean  machinery  similar  to  stake-nets — '  set  in  fresh  waters, 
'  quhair  the  sea  fiUis  and  ebbis,  the  quhilk  destroyes  the  frie  of  all  fisches,  be  destroyed 
'  and  [266]  put  away  for  evermair,  not  again  standing  ony  priviledge  and  freedome 
'  given  in  the  contrairie,  under  the  pain  of  ane  hundreth  shillinges ;  and  they  that  hes 
'  cruives  in  fresh  waters,  that  they  gar  keepe  the  lawes  anentes  Satterdies  slop  and 
'  suffer  them  not  to  stande  in  forbidden  time,  under  the  said  paine ;  and  that  ilk  heck 
'  of  the  foresaides  cruives  be  three  inche  wide,  as  the  aulde  statute  requires.'  It  speaks, 
therefore,  first  of  fresh  water,  and  it  speaks  also  of  fresh  water  '  quhair  the  sea  fillls  and 

*  ebbis,'  evidently  denoting  rivers,  and  channels  similar  to  rivers.  It  has  been  said, 
that  the  word  '  fresh '  may  possibly  be  a  mistake ;  that  we  have  not  the  original  record 
of  this  Act  of  Parliament,  and  that  the  word  'fresh'  may  have  been  introduced ;  because, 
in  reciting  this  Act  of  Parliament  in  a  subsequent  Act,  the  word  *  fresh,'  is  omitted ;  but 
still  the  words  *  water  quhair  the  sea  fillis  and  ebbis '  are  retained. 

"  Without  troubling  your  Lordships  with  going  through  other  Acts,  I  think  I  am 
justified,  upon  the  terms  of  this  Act,  in  repeating  that  which  I  before  stated  to  your 
Lordships,  that  in  the  earlier  Acts  it  is  perfectly  clear  that  they  do  not  in  their  terms 
embrace  the  sea-coast.  Certainly,  when  we  come  to  advert  to  Acts  of  a  later  period, 
the  language  is  more  equivocal  and  more  general ;  but  taking  the  later  Acts  in  connexion 
with  the  earlier  Acts,  and  construing  the  whole  subject  together,  construing  one  by  the 
other,  I  think  I  am  justified  in  recommending  to  your  Lordships  to  come  to  the  con- 
clusion, that  the  whole  body  of  the  Acts,  taken  together,  refer  not  to  the  searcoast,  but 
to  rivers,  and  to  continuations  of  rivers ;  and  therefore  I  should  recommend  to  your 
Lordships  to  confirm  the  judgment  of  the  Court,  as  far  as  relates  to  the  construction  of 
those  Acts  of  Parliament. 

"  In  the  case  to  which  I  have  referred,  of  Dalgleish  v,  the  Duke  of  Athole,  with 
respect  to  the  waters  of  the  firth  of  Tay,  when  your  Lordships  come  to  look  at  that 
particular  case,  and  to  apply  the  language  of  the  particular  Acts  of  Parliament  to  which 
I  have  referred  to  that  case,  the  construction  which  the  Court  of  Session  have  put  upon 
them  now  is  perfectly  consistent  with  the  construction  the  Court  of  Session  put  upon 
the  Acts  in  that  former  case,  and  to  the  construction  which  this  House,  when  the  case 
came  under  the  review  of  this  House,  put  upon  those  Acts. 

"  My  Lords, — It  is  remarkable  also,  that  the  writers  on  the  Scotch  law,  I  mean 
Bankton,  Erskine,  and  Lord  Stair,  in  referring  to  those  Acts  of  Parliament,  do  not  in 
any  instance  apply  them  to  the  sea-coast, — ^they  speak  of  the  prohibition  as  applicable 
to  rivers,  and  to  rivers  only.  I  am  not  insensible  of  the  argument  which  was  urged  at 
the  Bar,  that  the  attention  of  those  writers  was  not  directed  to  the  question  precisely 
as  it  is  now  raised ;  but  it  is  impossible  to  suppose  that  those  learned  writers,  in  writing 
their  institutional  works,  and  adverting  to  those  particular  Acts  of  Parliament,  should 
not  have  taken  the  pains  to  read  them ;  and  it  is  impossible  to  suppose,  that  if  they 
had  considered  the  interpretation  of  them  as  extending  to  the  sea-coast,  they  would 
have  expressed  themselves  in  the  limited  way  in  [267]  which  they  have  expressed  them- 
selves, confining  themselves  to  rivers,  and  to  rivers  only. 

**  My  Lords, — ^The  case  at  your  Lordships'  Bar  was  also  argued  upon  another  principle, 
which  is  alluded  to  in  the  papers  now  upon  your  Lordships'  table — the  papers  sent  up 
from  Scotland ;  namely,  that  even  independently  of  the  construction  of  these  Acts  of 
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Parliament,  the  owners  of  the  fisheries  in  the  Don  would  have  a  right  to  complain  of 
the  erection  of  these  works  on  the  principles  of  the  common  law.  Now,  although  that 
point  was  glanced  at  in  the  Court  below,  it  does  not  appear  to  have  been  seriously 
argued  before  the  Court  of  Session ;  and  at  your  Lordships'  Bar  it  was  argued  by  one  of 
the  Counsel,  not,  I  think,  the  Counsel  from  the  northern  part  of  the  kingdom,  but  by 
an  i^glish  Counsel,  arguing  it  upon  English  principles,  and  citing  EnglieJ^  cases,  most 
of  which  I  have  looked  at  with  considerable  attention,  but  which,  when  they  come  to 
be  sifted  and  examined,  appear  to  me  to  have  no  bearing  whatever  upon  the  present 
question.  I  think,  therefore,  that  if  your  Lordships  are  satisfied  upon  my  representation 
as  to  the  interpretation  of  these  Acts  of  Parliament,  that  they  are  not  to  be  considered 
as  extending  to  the  sea-coast,  the  position  of  this  question  cannot  be  at  all  altered  by 
any  reference  to  the  principle  of  the  common  law,  either  as  applicable  to  Scotland  or 
England. 

^'  My  Lords, — Another  point  has  been  insisted  upon  in  the  papers,  and  also  at  the 
Bar ;  but  it  does  not  appear  to  me  to  be  entitled  to  much  attention.  It  is  said,  that 
the  proprietors  of  these  fisheries  on  the  sea-coast  have  no  right,  by  the  terms  of  their 
grant,  to  fish  in  this  manner ;  that  they  are  entitled  only  to  fish  with  what  is  called  a 
net  and  coble ;  and  that,  having  taken  upon  themselves  to  fish  in  a  different  mode,  the 
proprietors  of  the  fisheries  in  the  river  Don  have  a  right  to  complain  of  it,  and  on  that 
ground  to  sustain  this  suit.  My  Lords,  I  apprehend  that  is  quite  a  mistake ;  these 
persons  became  proprietors  of  fisheries  on  the  coast  originally  by  grant  from  the  Crown ; 
and  if  their  grants  are  so  limited,  that  in  point  of  law  (upon  which  I  do  not  wish  at 
present  to  pronounce  any  opinion)  they  are  not  entitled  to  fish  in  the  manner  described, 
namely,  by  the  use  of  stake-nets,  that  is  a  question  between  them  and  the  Crown ; — the 
Crown  may  have  a  right  to  complain  that  the  exercise  of  the  right  conveyed  by  the 
Crown  has,  in  that  instance,  been  exceeded ;  and  possibly,  under  such  circumstances, 
the  Crown  might,  by  its  public  officer,  institute  some  proceeding  against  them ;  upon 
which,  however,  I  wish  carefully  to  abstain  from  expressing  any  opinion ;  but  the  pro- 
prietors of  the  fisheries  on  the  Don  have  nothing  to  do  with  that.  The  question  with 
respect  to  the  proprietors  of  the  fisheries  on  the  Don  is,  Whether  they  have  a  right,  by 
the  existing  law,  to  complain,  that  persons  who  possess  property  on  the  sea-coast,  and 
have  a  right  of  fishery  on  the  sea-coast  as  extensive  as  the  Ciown  can  grant,  are  entitled 
to  fish  by  means  of  stake-nets ;  and  whether  they  can  make  out  that  the  laws  of  Scotland 
prohibit,  under  such  circumstances,  where  the  sea  ebbs  and  flows,  the  use  of  machinery 
of  that  description  ?  Now  I  apprehend  that,  looking  [268]  at  these  Acts  of  Parliament, 
they  do  not  apply  to  fisheries  on  the  sea-coast,  and  that  the  proprietors  of  fisheries  on  the 
Don  have  no  right  to  maintain  this  suit.  I  should  recommend  to  your  Lordships,  under 
these  circumstances,  that  the  judgment  of  the  Court  below  be  affirmed." 

AppeOantif  .4tt/^onYte«.— (TtVZe.)— Colquhoun,  July  6,  1804,  (14,283);  Kinnoul, 
Jan.  26,  1802,  (14,301);  Athole,  March  7, 1812,  (Fac.  ColL);  Hamilton,  March  5,  1793, 

(12,824) ;  Braid,  Jan.  24,  1800,  (No.  2,  App.  Prop.) (ifenfe.)— Kinnoul,  {supra) ; 

Athole,  {supra,  and  DoVs  Reports,  vol.  v.  p.  291);  Leslie,  June  29,  1593,  (14,249); 
Gairlies,  July  30,  1605,  (14,249);  Magistrates  of  Inverness,  Jan.  27,  1776,  (14,257). 

Bespondenis'  Authorities. — Boece,  fol.  5,  edit  1574  ;  Discrittiane  del  regno  di  Scotia, 
p.  17.— (TfYfo.)— Coble  Fishers  of  Don,  Feb.  10,  1693,  (14,287);  Colquhoun,  July  6, 
1804,  (14,283);  Athole,  March  7, 1812,  (Fac.  Coll.  and  Buchanan's  Reports,  p.  263  and 
300)  ;  Orotius  de  Jure  Belli,  lib.  11,  c.  2,  §  3 ;  Puffendorf,  lib.  4,  c.  5 ;  Dig.  1,  lib.  47, 

tit.  10. (Ifmte.)— Balfour's  Pract.  p.  544 ;  Rhymer's  Fcedera,  tom.  7,  p.  246 ;  torn. 

8,  p.  271,  551 ;  Bellend.  Descrip.  de  Alb.  c.  1 ;  Spalding's  Troubles,  1,  60 ;  2  Stair,  3, 
70 ;  2  Bank.  3,  8 ;  2  Ersk.  6,  15 ;  Mag.  Chart,  c.  23 ;  12  Edw.  42,  c.  7 ;  1705,  c.  2, 
Queen  Anne. 

Statutes  relied  on  by  both  Parties.— Alex.  IL  c.  16,  (or  William  the  Lion) ;  Rob.  L  c. 
12;  1424,  c.  11  and  12 ;  1427,  c  6  ;  1429,  c.  131,  (c.  22,  new  edit.);  1457,  c.  86,  (c. 
33,  34,  new  edit.);  1469,  c.  38,  (c.  13,  new  edit.) ;  1477,  c.  73,  (1478,  c.  6,  new  edit) ; 
1488,  c  16;  1489,  c.  15;  1535,  c.  17;  1563,  c  3;  1579,  c.  89;  1581,  c.  Ill;  1685, 
c.  20 ;  3  Jac.  L  c.  12. 

A.  JtfOrae — Richardson  and  Conndl, — Solicitors. 

[Cf.  25  &  26  Vict  c.  97,  §  6.] 
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HL  Wilson  &  Shaw  286  [4  S.  604,  767]. 

Executrix  of  John  Vans  Agnbw,  of  Sheuchan,  Appellant  and  Respondent. — 

Adam — Pyper, 

Earl  of  Stair,  and  Others,  Respondents  and  Appellants. — SoL-Gen.  TindaJ 

—A.  Bell. 

22d  July  1828. 

Bona  Fidbs — Exfbnsbs. — The  House  of  Lords  having,  on  the  Slst  of  July  1822,  found, 
(reversing  a  judgment  of  the  Court  of  Session),  That  sales  made  judicially  upwards 
of  thirty  years  previously,  under  a  private  statute,  of  parts  of  an  entailed  estate, 
were  null,  in  respect  of  certain  minor  heirs  of  entail  not  having  heen  properly 
hrought  before  the  Court ;  and  that  one  of  those  heirs,  who  succeeded  to  the  estate, 
was  entitled  to  have  the  lands  so  sold  restored  to  him ;  and  the  Court  of  Session 
having  foimd  the  purchasers  were  bona  fide  possessors  till  the  Slst  July  1822,  and 
not  bound  to  accoimt  for  the  rents  till  Martinmas  thereafter,  and  found  neither  party 
entitled  to  expenses ; — the  House  of  Lords  reversed  the  judgment  to  the  effect  of 
finding  the  purchasers  accountable  for  the  rents  due  at  Martinmas,  without  prejudice 
to  any  claim  they  might  have  for  the  crops  of  lands  in  their  own  possession  reaped 
prior  to  that  term ;  and  quoad  tdtra  afi&rmed  the  judgment 

The  circumstances  out  of  which  the  present  question  arose,  sxq  detailed  in 
I.  Shaw's  Appeal  Cases,  No.  50,  51  and  57  [pp.  320,  333  and  413]. 

By  the  judgment  of  the  House  of  Lords  there  mentioned  (Slst  July 
1822),  it  was  found,  that  "the  appellant,  (John  Vans  Amew),  on  behalf  of 
"  himself,  and  the  said  several  other  minor  heirs  of  entail,  is  entitled  to  have 
"  the  sales,  made  under  the  several  interlocutors  aforesaid,  reduced,  and  to  have 
"  the  lands  restored  to  him,  without  prejudice  to  any  question  which  may  be 
"  made  in  the  further  proceedings  in  the  Court  of  Session  touching  the  rents  of 
''  the  entailed  estates,  and  the  application  thereof,  during  any  period  of  time." 
Having  then  petitioned  the  Court  of  Session  to  apply  the  judgment,  their  Lord- 
ships altered  the  [287]  interlocutor  complained  of,  in  terms  of  the  judgment  of 
the  House  of  Lords,  and  remitted  to  the  Lord  Ordinary  to  proceed  agreeably  to 
the  deliverance ;  who  thereupon  reduced  the  sale,  and  found  "  that  Mr.  Agnew 
"  had  the  only  good  and  undoubted  right  and  title  to  the  entailed  lands  and 
"  ethers  libelled,  and  to  possess  the  same ;  and  that  the  defenders  (respondents) 
"  had  no  right  or  title  thereto;  reserving  for  discussion  the  conclusions  for 
"  removing,  claim  for  bygone  rents  and  profits,  and  the  defenders*  claim  for 
"  meliorations."  While  this  inquiry  proceeded,  the  lands  were  sequestrated, 
(5th  July  1823),  and  a  judicial  factor  appointed.  Thereafter,  the  Court  decerned 
in  the  removing,  reserving  the  claim  for  meliorations,  and  bygone  rents,  and 
objections  thereto,  and  recalled  the  sequestration.  John  Vans  Agnew  having 
died  in  the  mean  time,  Anne  Robertson  sisted  herself  as  his  executrix  and  dis- 
ponee ;  and  the  question  as  to  the  bygone  rents  having  been  discussed  before 
the  Lord  Ordinary,  his  Lordship  reported  it  to  the  Court  on  informations. 
When  the  case  came  on  to  be  advised, — 

^  Moncreiff,  for  the  Executrix,  stated, — I  attend  your  Lordships  for  the 
representative  of  Mr.  Vans  Agnew.  The  only  thing  I  think  necessary  to  observe 
in  this  question  as  to  the  sequestrated  fund  is, — 

Lord  Justice-Clerk — ^We  take  the  principal  case  first — that  as  to  the  bygone 
rents,  which  is  the  subject  of  argument  in  the  informations.  Your  Lordwiips 
will  proceed  to  deliver  your  opinions  on  that  point. 

1  These  are  the  Notes  of  what  took  place  at  the  advising,  which  were  laid  before  the 
House  of  Lords,  in  the  correctness  of  which  the  appellant  stated  that  both  parties 
concurred. 
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Lord  Justice-Clerk — In  proceeding  to  decide  the  only  question  now  before 
us,  which  is  as  to  the  claim  preferred  by  the  late  Mr.  Agnew,  and  now  insisted 
on  by  his  executrix,  for  bygone  rents  of  the  lands  that  were  subject  of  dis- 
cussion here,  and  which,  by  judgment  of  the  House  of  Lords,  were  ordered  to  be 
restored  to  him,  it  appears  to  me  to  be  necessary  to  pay  absolute  and  scrupulous 
attention  to  the  judgment  of  the  House  of  Lords.  That  will  appear  clear  to  all 
your  Lordships.  We  are,  in  the  first  place,  to  give  full  eflfect  to  that  judgment, 
to  follow  it  up  in  all  its  legal  consequences  to  the  fullest  extent,  and  "  to  proceed 
"  as  shall  be  consistent  with  this  judgment,  and  shall  be  just."  There  cannot 
be  any  doubt,  that,  without  that  injunc-  [288]  -tion  in  that  judgment  of.  the 
House  of  Lords,  you  would  not  only  have  been  so  bound,  but  would  have  clearly 
so  decided.    (His  Lordship  then  read  the  judgment.) 

This  was  the  judgment  of  the  House  of  Lords;  and,  if  no  alteration  had 
been  made  on  it,  your  Lordships  would  have  had  no  proceedings  to  adopt  in 
r^ard  to  the  question  now  before  us, — Mr.  Vans  Agnew  would  have  received 
his  estate,  and  the  defenders  would  have  been  bound  to  pay  over  every  shilling 
of  the  rents.  But,  in  consequence  of  proceedings  that  afterwards  took  place, 
the  judgment  was  amended.  First,  on  an  application  made  here  by  the  defenders, 
praying  for  an  opportunity  of  applying  to  the  House  of  Lords  for  a  re-hearing 
on  the  cause,  the  proceedings  on  this  judgment  of  the  House  of  Lords  were 
stayed  for  a  certain  period;  and  then  the  House  of  Lords,  in  March  1823, 
having  heard  parties  on  that  matter  to  a  certain  extent,  pronounced  a  deliverance. 
I  shall  only  trouble  your  Lordships  with  reading  the  latter  parts  of  it : — **  And 
"  it  is  therefore  ordered  by  the  Lords  Spiritual  and  Temporal  in  Parliament 
"  assembled,  that  the  said  judgment  be  amended,  by  omitting  the  words  '  along 
"  with  the  rents,  from  the  period  of  his  accession  to  the  entailed  estates.'" 
That  took  away  entirely  the  order  for  paying  over  the  rents  to  Vans  Agnew. 
The  deliverance  then  proceeds,  "  And  inserting  instead  thereof  the  words, '  with- 
"  out  prejudice  to  any  question  which  may  be  made  in  the  further  proceedings 
*'  in  the  Court  of  Session  touching  the  rents  of  the  entailed  estates,  and  the 
"  application  thereof,  during  any  period  of  time.' " 

Now,  in  consequence  of  this  amended  judgment,  the  pursuer  made  application 
for  applying  it  in  this  Court  We  did  apply  it  accordingly,  and  we  remitted  to 
the  Lord  Ordinary  to  follow  out  the  judgment  of  the  House  of  Lords.  The 
Lord  Ordinary,  it  appears,  having  heard  parties  on  the  subject  of  the  bygone 
rents,  ordered  informations  to  your  Lordships ;  and  the  informations  are  now 
before  you  which  we  are  to  proceed  to  decide  upon. 

In  the  first  place.  It  appears  to  me,  that,  paying  every  attention  to  the 
information  for  the  late  Mr.  Agnew,  and  the  information  on  the  part  of  this 
executrix  given  in  since  his  decease,  it  is  absolutely  necessary  for  us  to  advert 
to  one  leading  feature  which  distinguishes  the  whole  of  the  pursuer's  pleading ; 
for  I  have  no  difficulty  in  saying,  that  if  you  were  persuaded  there  was  any 
solid  foundation  for  what  is  pleaded  upon,  and  taken  for  granted  throughout  the 
whole  of  the  pursuer's  information,  it  would,  to  a  certain  eflfect,  operate  on  your 
views  in  the  question  [289]  before  us.  In  the  first  place,  we  must  make  up  our 
minds  as  to  this  proposition,  whether  it  is  made  out,  that  the  whole  of  the 
subject  of  this  litigation  was  bottomed  in  gross  fraud,  in  wilful  and  intentional 
fraud  and  deception,  practised,  it  is  allied,  not  only  by  the  late  Bobert  Vans 
Agnew  of  Sheuchan,  but  fraud  and  deception  in  which  all  those  parties  now 
before  you  fully  participated,  and  were,  in  fact,  acting  parties,  and  are  therefore, 
of  course,  answerable  for  all  the  consequences  of  such  &aud  ? 

I  certainly  have  read  those  papers  with  the  utmost  attention,  and  I  do  con- 
fess that  I  am  entirely  and  thoroughly  satisfied,  that,  instead  of  that  gross  fraud 
and  deception  which  is  said  to  have  been  practised  by  the  late  Bobert  Vans 
Agnew  being  established,  it  is  clear  that  the  pursuer  has  utterly  and  totally 
failed  in  that  allegation.    Indeed  I  have  been  able  to  discover  nothing  tangible 
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or  palpable  even  in  point  of  averment  on  the  subject.  There  is  no  condescend- 
ence of  any  such  facts  as  can  warrant  me  to  draw  the  conclusion  even  of  fraud 
from  them ; — no  step  that  is  stated  to  have  been  taken  by  that  gentleman,  who 
has  now  been  long  ago  in  his  grave,  though  viewed  by  a  jaundiced  eye,  does 
afiTord  any  ground  for  concluding  that  there  was  any  fraudulent  intention  or 
practice  on  his  part. 

I  must  say  for  one,  I  think  that  the  information  for  the  defenders,  in  regard 
to  this  gentleman's  allegation,  is  perfectly  satisfactory  and  conclusive ;  and  as  to 
fraud  by  Eobert  Vans  Agnew,  and  intention  to  impose  on  the  Court,  to  make  a 
most  scandalous  and  improper  use  of  an  Act  of  the  Legislature,  and  to  defraud 
his  family  that  succeeded  to  him,  there  is  nothing  like  proof  of  that  kind  before 
you.    Therefore  I  must  lay  that  entirely  out  of  view. 

As  to  the  sequel  of  this  charge,  taking  for  granted  and  as  proved  that 
Eobert  Vans  Agnew  entered  into  the  conspiracy,  that  all  the  parties  who  were 
purchasers  are  to  be  held  as  participating  in  the  conspiracy  of  fraud  and 
deception,  it  must  at  first  sight  appear  to  you  to  be  a  pretty  serious  and  strong 
undertaking  on  the  part  of  the  pursuer  to  make  that  out.  I  am  also  most 
decidedly  of  opinion,  that  none  of  all  the  circumstances  founded  on  by  the 
pursuer  as  proof  of  that  collusion,  is  in  the  least  deserving  of  attention. 

In  the  first  place,  we  must  be  aware  how  this  proceeding  took  place.  An 
Act  of  Parliament  was  passed  at  the  instance  of  Mr.  Agnew,  praying  for 
authority  to  sell  parts  of  the  estates  for  payment  of  debts ; — and  the  Act  points 
out  the  proceedings  that  were  to  be  adopted  in  this  Court  to  bring  the  proper 
parties  [290]  forward.  We  know  what  was  done.  Mr.  Eobert  Vans  Agnew, 
the  pursuer  of  the  process  of  declarator  and  sale  following  upon  the  Act  of 
Parliament,  no  doubt  had  an  interest  adverse  to  the  other  heirs  of  entail,  if  they 
could  make  out  that  no  debts  could  affect  the  estate;  and  of  course  it  was 
proper  to  have  steps  taken  for  bringing  those  parties  forward.  I  need  not 
trouble  you  as  to  what  debts  did  or  did  not  affect  the  estates.  But  as  to  the 
mode  of  proceeding, — ^you  recollect  that,  in  the  first  place,  there  was  a  personal 
citation  of  the  minor  heirs, — a  citation  of  Mr.  Vans  Agnew  as  administrator  for 
the  children.  There  were  then  proceedings  in  the  Court  to  a  certain  extent ; 
and  then  the  Court  seeing  (which  was  adverted  to  by  me  the  other  day)  the 
necessity  for  deciding  a  question  that  arose  as  to  the  extent  of  those  debts, 
whether  cert€dn  debts  affected  the  estate,  and  came  or  did  not  come  within  the 
scope  of  the  Act  of  Parliament,  they  had  memorials  before  them  upon  that 
point  Memorials  were  ordered;  and  there  was  one  for  the  creditors,  the 
persons  who  wished  to  have  this  matter  carried  on  in  terms  of  the  Act  of 
Parliament ;  and  another  memorial  expressly  bearing  in  its  title  to  be  for  the 
minor  heirs  of  entail  of  Bambarroch  and  Sheuchan,  and  for  Eobert  Macqueen, 
Lord  Braxfield,  their  tutor  ad  litem.  Those  memorials  were  advised  by  the 
Court ; — their  Lordships'  judgment  was  given  when  they  settled  the  amount  of 
the  debts  (particularly  certain  bills,  &c.)  affecting  the  entailed  estate.  And  the 
Court  did  the  duty  enjoined  in  the  Act ;  they  proceeded  as  deliberately  as  they 
would  do  in  a  ranking  and  sale, — they  adjusted  all  matters  as  to  the  sale  of 
portions  of  the  lands  for  fair  prices, — and  they  exposed  certain  lots  to  public 
sala 

I  think  there  were  four  lots  first  exposed  to  sale,  and  you  see  who  the 
purchasers  were; — the  Earl  of  Stair,  the  Honourable  Captain  Maitland,  the 
trustees  of  the  late  Sir  John  Hunter  Blair,  and  Mr.  Johnston  Hannay  of  Ton's. 
These  were  the  purchasers  of  the  four  first  lots ;  and  it  turns  out  that,  in  point 
of  fact,  there  was  a  great  competition  at  the  sale,  some  of  the  lots  bringing 
prices  far  beyond  the  upset  price.  And,  after  the  first  proceedings  at  that  roup, 
the  lands  were  adjudged  to  those  different  purchasers. 

I  just  mention,  that,  if  ever  there  was  a  case,  this  appears  to  me  to  be  one,  in 
which,  upon  the  dewing  of  the  proceedings  and  circumstances  selected  by  the 
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pursuer  himself  to  establish  gross  fraud  and  deception,  those  proceedings  con- 
tradict this  allegation.  Although  I  think  the  gentlemen  here  concerned,  the 
representatives  of  those  purchasers,  are  well  entitled  to  rely  on  the  respec- 
[291]  -tability  of  the  men  of  business  they  had  at  that  time,  and  the  characters 
of  those  eentlemen,  as  a  sufficient  answer  to  such  suspicion  of  collusion  and  of 
participation  in  such  allied  fraud ;  yet,  independent  of  their  high  character,  I 
ask  your  Lordships,  whether  or  not  it  can  be  supposed  that  men  of  their  reputa- 
tion in  their  profession,  and  in  character  and  talents, — whether  you  can  conceive 
that  it  is  possible,  laying  feelings  of  honesty  and  character  apart,  that  they 
could  advise  their  different  clients  to  become  purchasers  of  different  lots  of  this 
estate,  the  titles  of  which  they  thought  were  liable  to  objections  now  allied  to 
be  apparent  on  the  feice  of  the  proceedings  ?  It  is  said  by  the  pursuer  that  they 
appear  to  be  fundamentally  erroneous, — ^that  on  looking  to  the  proceedings  there 
was  no  ground  for  proceeding  on  this  Act  of  Parliament  in  the  course  that  was 
followed,  and  that  the  judgment  of  the  House  of  Lords  says  it  appears  "  on  the 
''  face  of  the  proceedings,"  that  the  next  substitutes  of  entail  were  minors,  and 
were  not  brought  properly  before  the  Court.  But  were  those  gentlemen,  acting 
for  their  difiFerent  clients,  not  entitled  to  look  into  the  productions  on  the  table, 
to  see  that  all  the  proceedings  were  properly  conducted  ?  And,  with  that  printed 
paper  lying  on  the  table,  revised  by  all  those  gentlemen  distinguished  for  know- 
le<^e,  talents,  and  integrity,  with  the  tutor  ad  litem  mentioned  in  the  paper 
sitting  in  Court  at  its  advising,  and  not  judging  in  the  cause  for  the  reason  that 
he  was  the  tutor  ad  litem,  and  those  gentlemen  witnessing  this  proceeding, — ^is 
it  conceivable  that  men  of  common  understanding,  if  they  entertained  the 
slightest  doubt  that  any  possible  cavil  could  attach  to  those  proceedings,  would 
have  advised  their  clients  to  go  to  the  roup  and  bid  high  against  one  another  for 
those  lands  ? 

But  the  case  does  not  rest  here.  For  what  cannot  be  denied  by  the  pursuer, 
they  relied  on  the  purchases  as  unexceptionably  valid — they  proceeded  to  the 
amelioration  of  the  lands.  It  is  notorious  that  the  lot  of  one  of  them.  Captain 
Maitland's  lot,  happened  to  be  most  important  in  point  of  contiguity  to  his 
mansion-house ;  and  it  is  well  known  that  he  laid  out  much  money  on  his  lot, 
from  the  first  day  he  got  possession,  and  rendered  it  highly  valuable,  as  the 
pursuers  know  well  now. 

But  to  say  that,  at  the  time  of  the  purchases,  they  knew  well  that  the  title 
was  a  rotten  one,  exceeds  the  extravagance  of  any  proposition  ever  stated  in  a 
Court  of  law ;  and  those  appeals  made  in  the  pursuer's  papers,  to  his  statement 
of  fraud  and  circumvention,  deception  and  collusion,  appear  to  me  to  fall  down 
to  the  ground  at  once.  Is  it  possible  to  suppose  those  gentlemen  did  [292]  not 
consider  their  titles  valid,  when  we  all  know  there  is  not  a  school-boy  in  law 
who  does  not  know  that  a  title  of  the  kind  they  possessed  is  the  most  sure  and 
valid  of  all  titles  ?  The  first  lesson  he  gets  in  law  is,  to  tell  him  a  decree  of 
sale  is  the  best  title  a  man  could  receive,  from  its  going  through  all  the  forms 
of  the  Court,  and  the  title  being  revised  by  the  whole  Judges,  instead  of 
parties  having  the  mere  assistance  of  men  of  business.  To  say  that  a  decree  of 
sale  (and  the  same  formalities  were  observed  here)  is  not  to  be  relied  on,  is  most 
absurd — any  thing  more  contrary  to  any  principle  of  legal  knowledge  never  was 
alleged. 

Therefore,  upon  those  two  points,  I  have  explained  distinctly,  that,  as  far  as 
I  can  discover  in  this  paper,  the  loose  averments,  and  vague  statements  of  the 
pursuer,  do  not  in  the  most  distant  maimer  bring  forward  deception  and  circum- 
vention, fraud  and  collusion,  either  to  Bobert  Vans  Agnew  or  to  those  gentlemen. 

That  being  what  I  conceive  to  be  the  chief  circumstance  upon  which  this 
conclusion,  that  they  were  altogether  in  mala  fide,  and  of  course  not  entitled  to 
the  advantages  of  bona  fide  possessors,  rests, — standing  on  so  baseless  a  founda- 
tion as  I  have  said  the  statement  does,  there  is  little  else  in  the  case.    For,  from 
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that  day,  down  to  the  steps  taken  by  the  late  Mr.  Agnew  in  bringing  his 
challenge,  there  was  nothing  on  the  face  of  the  earth  to  bring  any  doubt  to  their 
minds :  there  was  no  warning,  no  certioration  as  to  their  going  on  in  the  posses- 
sion and  melioration  of  their  different  lots ;  there  was  nothing  till  a  decree  went 
against  them. 

I  shall  just  state  farther,  that  there  is  not  the  slightest  foundation  for  attach- 
ing any  imputation  of  fraud  on  any  of  the  purchasers  of  the  last  lot  It  was  put 
up  in  the  same  way  as  the  former  lots  brought  to  sale,  and  was  bought  by  Mr. 
Balfour  for  Mr.  Agnew.  That  is  matter  of  every  day's  practice.  If  it  was 
exposed  to  sale,  and  bought,  whether  avowed  at  the  time  or  not  to  have  been 
for  Mr.  Eobert  Vans  Agnew,  makes  no  difference ;  it  is  just  as  good  a  sale,  and 
he  was  entitled  to  be  held  as  good  a  bona  fide  purchaser.  After  an  interval 
of  fourteen  years,  there  was  a  difference  in  the  value  of  the  lands ;  and,  taking  a 
favourable  opportunity,  Mr.  Balfour  again  exposes  the  land  to  sale,  and  it  brings 
a  high  price.  All  those  gentlemen,  individuals  about  the  town  of  Stranraer, 
come  forward  and  purchase, — ^bid  fair  and  adequate  prices — ^high  prices,  they  say, 
but,  at  all  events,  fair  prices,  and  they  go  on  with  improvements.  I  have  no 
difficulty  in  saying,  that  there  is  no  ground  for  imputing  fraud  to  Mr. 
[293]  Balfour,  who  availed  himself  of  his  office  as  trustee  for  the  gentleman  for 
whom  he  acted. 

Now,  down  to  Mr.  Vans  Agnew's  return  from  India,  there  was  nothing  to 
alarm  those  parties.  He  first  took  the  cases  to  appeal,  availing  himself  of  his 
minority ;  and  the  whole  matter  afterwards  came  to  this  Court  again,  he  having, 
in  the  mean  time,  brought  a  new  action  of  reduction.  You  had  an  opportunitv 
of  considering  the  whole  of  the  proceedings,  and  not  rashly,  but  after  full 
deliberation,  you  unanimously  considered  the  first  branch  of  the  litigation  r^ard- 
ing  the  debts  exactly  as  your  predecessors  had  done  in  1784.  In  the  action  of 
reduction  against  the  present  defenders,  you  assoilzied  them  from  the  conclusions 
of  the  action,  and  you  found  Mr.  Vans  A^ew  liable  in  expenses. 

Up  to  this  period,  therefore,  there  was  nothing  to  alarm  those  purchasers ; 
seeing  those  very  questions,  so  (^sposed  of,  must  have  had  a  contrary  effect 

Then  appeals  were  taken  to  the  House  of  Lords,  and  I  have  read  to  you  the 
judgment  in  this  case,  and  the  words  on  which  so  much  stress  is  laid  in  this 
information,  in  which  a  highly  elaborate  discussion  is  made  of  this  judgment, 
and  an  endeavour  to  extract  a  meaning  from  it  to  be  binding  on  us  in  this 
question. 

I  pay  respect  to  the  judgment  of  the  House  of  Lords ;  and  looking  to  the 
grounds  stated,  and  called  to  decide  as  I  am  on  this  point,  I  ask,  although  they 
have  drawn  the  conclusion  of  it  appearing  "  on  the  face  of  the  proceedings,"  that 
the  pursuer  and  others  were  minors ;  is  it  supposed  to  be  found  out  for  the  first 
time  that  they  were  minors  ?  It  was  impossible  to  read  a  line  of  the  papers 
without  seeing  that  The  judgment  goes  on  to  state,  that  they  were  not 
"  properly  brought  before  the  Court,"  as  enjoined  by  the  Act  of  Parliament ; 
that  therefore  "  the  sales  made  by  the  said  Court,  in  such  action  of  declarator 
"  and  sale,  were  null  and  void,  as  against  the  appellant,  and  the  several  other 
"  minor  heirs  of  entail ; "  and  that  Vans  Agnew  is  not  to  be  affected  by  them, 
but  is  entitled  to  have  the  sales  reduced,  and  to  have  the  lands  restored  to  him, 
from  the  time  of  his  accession  to  the  entailed  estates.  Considering  that  judg- 
ment any  way  you  please,  is  not  that  the  simple  and  precise  ground  on  which  it 
proceeded  ?  The  printed  proceedings  of  process,  the  whole  train  of  argument  in 
regard  to  those  proceedings,  every  thing  apart  from  a  certain  little  document, 
which  cannot  now  be  found,  shews  they  were  brought  into  the  field.  The  House 
of  Lords  proceeded  on  the  ground,  that  there  was  no  indication  of  it  being  on 
record  that  a  tutor  ad  litem  was  r^ularly  appointed  for  the  minors.  That 
[294]  is  the  sum  and  substance  of  the  judgment  of  the  House  of  Lords,  finding 
they  were  not  properly  brought  into  the  field. 
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I  know  well,  if  the  judgment  had  remained  as  at  first,  when  it  stated,  "along 
"  with  the  rents  from  the  period  of  his  accession  to  the  entailed  estates,"  there 
would  have  been  no  question  at  alL  But  I  know  this,  that  the  House  of  Lords, 
at  the  same  time  that  the  forms  of  the  House  did  not  warrant  a  rehearing  as  to 
the  whole  merits,  directly  proceeded  to  amend  the  judgment,  by  striking  out  the 
whole  of  those  words,  and  putting  it  in  this  shape : — "  Without  prejudice  to  any 
"  question  which  may  be  made  in  the  further  proceedings  in  the  Court  of  Session, 
"  touching  the  rents  of  the  entailed  estates,  and  the  application  thereof,  during 
"  any  period  of  time." 

Therefore  I  say,  for  one,  I  consider  the  House  of  Lords  have  left  that  question 
fairly  open  to  your  consideration,  to  be  dealt  with  according  to  the  principles  of 
the  law  of  Scotland.  And,  giving  effect  to  the  judgment  of  that  House,  I  do 
say,  I  restore  the  estate  to  Mr.  Vans  Agnew ;  and  now  that  he  has  made  his 
claim  as  to  those  rents,  the  question  is.  Whether  the  defenders  were  bona  fide 
possessors,  and  therefore  are  not  bound  to  restore  them  for  any  period  while 
their  bona  fide  possession  lasted  ? 

I  beg  leave  to  say  for  one,  that  if  ever  there  was  a  case  in  which  purchasers 
of  land  who  had  entered  into  possession  were  entitled  to  plead  upon  bona  fides, 
and  to  rely  on  their  title  as  bon^i  fide  purchasers,  it  is  in  this  case.  Every  one 
circumstance  I  have  noticed  contributed  to  confirm  them  in  the  confident  pos- 
session of  those  lands ;  and,  as  possessed  by  them  under  the  best  of  all  titles, 
they  improved  the  lands,  they  reaped  and  consumed  the  rents ;  they  expended 
the  rents,  and  they  improved  the  lands  by  consumption  of  those  rents. 

If  ever  there  was  a  case  of  bona  fides,  it  is  in  that  before  us ;  and  the  only 
question  is,  If  they  were  bona  fide  possessors,  upon  what  principle  of  law  or 
justice  can  the  pursuer  ask  you  to  award  those  rents  to  him  ? 

We  have  had  too  much  occasion  of  late  to  consider  such  questions.  We  had 
it  in  the  case  of  the  Queensberry  leases ;  and  you  know  the  decision  in  the  case 
of  the  Duke  of  Eoxburghe  against  Mr.  Wauchope,  which  was  in  the  other 
Division.  Those  decisions  are  so  very  recent,  and  they  were  so  uniformly  and 
and  so  unanimously  decided,  it  would  be  superfluous  to  do  more  than  mention 
them,  and  to  say,  I  see  nothing  in  this  case  to  warrant  me  to  adopt  a  different 
line  of  decision.  On  the  contrary,  if  ever  there  was  a  case  in  which  bona  fides 
might  be  more  strongly  urged  [296]  than  in  another,  it  is  in  the  present  casa 
It  is  much  stronger  than  many  of  those  cases  which  have  occurred ;  for  not  only 
the  bona  fide  possession  applied  in  the  Queensberry  cases  down  to  the  final 
judgment  of  the  House  of  Lords,  but  there  happened  to  be  opposite  decisions  in 
the  Court  of  Session.  There  was  good  warning  therefore;  yet  the  House  of 
Lords  solemnly  adjudged,  that  bona  fides  did  not  cease  till  the  ink  was  dry  on 
the  final  judgment  of  the  House  of  Lords  in  1819. 

I  say,  for  one,  I  cannot  think  the  bona  fides  of  those  gentlemen  ceased  till 
the  final  and  amended  judgment  of  the  House  of  Lords.  But  I  b^  to  say,  for 
one,  you  must  apply  to  this  case  the  same  principle  applied  there  in  the  other 
cases  already  mentioned,  which  is,  that  the  proper  period  for  the  rents  going 
back,  is  the  first  term  posterior  to  that  judgment,  that  is,  the  term  of  Martinmas 
1822.  That  is  the  period  at  which  the  pursuer  was  entitled  to  have  restoration 
made  to  him  in  regard  to  bygone  rents  for  those  purchases  made,  some  of  them 
in  1789,  others  in  1793  or  1794  I  have  no  conception  that,  on  any  principle  of 
law,  or  equity,  or  justice,  the  pursuer  can  insist  for  more. 

I  thought  it  proper  that,  in  a  case  of  this  kind,  there  should  be  no  doubts 
left  of  my  view  of  this  most  elaborate  paper  for  the  pursuer;  and  I  am  clearly 
and  decidedly  of  opinion,  that  after  all  the  pains  that  have  been  taken,  he  has 
failed  to  make  out  any  grounds  for  a  different  judgment. 

Lord  Glenlee. — ^Why,  my  Lords,  I  confess  that  I  have  never  been  able  to 
find  out  that  there  was  any  doubt  or  difficulty  about  this  question.  I  cannot 
conceive  that  there  could  be  a  doubt  on  the  subject    The  pursuer  makes  allega- 
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tions  of  fraud  in  the  proceedings  with  regard  to  the  sales — he  alleges  there  was 
fraud,  both  on  the  part  of  his  predecessor,  Kobert  Vans  Agnew,  and  of  the 
persons  who  purchcwed  and  possessed  the  lands  under  the  title  of  those  judicial 
sales.  But,  in  the  first  place,  I  entirely  agree  with  your  Lordship,  that  fraud 
is  not  made  out  against  the  pursuer's  father;  and,  in  the  next  place,  there  is  no 
evidence  of  any  fraud  on  the  part  of  Lord  Stair  and  the  other  purchasers  at  the 
sales ;  and  still  less,  if  possible,  is  there  any  evidence  of  fraud  on  the  part  of  the 
other  defenders,  Mr.  Macneel  and  others,  because  they  were  not  the  original 
purchasers  at  the  judicial  sales,  but  purchased  subsequently  to  those  sales. 
The  whole  circumstances  stated  and  founded  upon  by  the  pursuer,  even  as 
detailed  in  Mr.  Vans  Agnew's  own  paper,  make  out  nothing  to  establish  or 
countenance  at  all  his  charge  of  mala  fides  against  the  defen-  [296]  -ders.  There- 
fore, the  allegation  of  fraud  can  have  no  effect  in  this  question,  nor  can  I  have 
any  conception  that  there  is  the  least  foundation  for  it. 

It  appears  to  me,  therefore,  that  the  pursuer  is  not  entitled  to  the  bygone 
rents  which  he  claims  from  the  defenders.  He  takes  up  a  notion  that  the  fruits 
of  a  subject  necessarily  go  in  the  nature  of  an  accessory  to  the  property  itself. 
I  very  well  understand  that,  in  a  general  sense,  the  proposition  is  true,  that 
fruits  growing  go  as  an  accessory  to  property  ;  but  with  respect  to  those  fruits 
that  were  bona  fide  reaped  and  long  ago  spent  by  those  who  possessed  the  pro- 
property,  I  confess  I  doubt  very  much  whether  those  fruits  should  be  held  as 
being  still  accessory  to  the  property.  This  right  to  bygone  rents  depends  more 
upon  the  right  of  possession  than  any  thing  else ;  and  here  the  question  is,  Had 
the  defenders  a  probable  title  and  right  on  which  they  possessed  the  property 
and  reaped  the  fruits?  You  acquire  the  fruits  of  property  by  its  actual 
occupcaicy.  Being  in  possession  of  the  property,  you  reap  and  consume  the 
fruits.  No  doubt,  if,  in  the  way  and  manner  in  which  you  acquired  the 
occupcmcy,  there  was  a  fraud,  you  are  obliged  to  restore  the  fruits  as  well  as 
the  property.  But  fraud  implies  a  consciousness  of  wrong.  Your  wrong  must 
be  made  out  against  you ;  and  then  the  restoration  of  the  fniits  is  rather  as  a 
penalty  against  the  person  who  has  got  possession  fraudulently,  than  a  right 
following  upon  the  property.  That  is  the  true  way  of  considering  the  matter. 
And  the  burden  of  proving  there  was  virtually  and  truly  mala  fides  on  the  part 
of  those  who  were  in  occupancy  and  possession,  lies  on  the  person  who  claims 
restoration  of  bygone  fruits  of  the  property  which  have  been  reaped  and 
consumed. 

There  is  a  mistake  in  saying  that  there  is  a  difference  as  to  this  question, 
when  there  is  a  nullity,  and  when  there  is  only  something  capable  of  reduction. 
It  just  depends  upon  this,  whether  the  nullity  is  of  that  kind  that  no  man  could 
fail  to  be  aware  of  it.  Is  a  man,  who  did  not  perceive  that  sort  of  nullity  on 
which  the  sales  here  were  declared  void  by  the  House  of  Lords — ^is  he  to  be 
held  as  having  possessed  in  mala  fide  ?  I  have  no  conception  of  that.  To  be 
sure,  the  House  of  Peers  has  found  that  this  was  a  nullity  apparent  on  the  face 
of  the  proceedings,  and  that  the  Act  of  Parliament,  authorizing  the  sales,  was 
not  properly  followed  out  in  the  proceedings  in  regard  to  the  minor  substitutes 
of  entail ;  and  the  House  of  Peers,  therefore,  reduced  the  sales  as  null  and  void, 
and  ordered  the  lands  to  be  restored  to  Mr.  Agnew.  But  it  is  a  totally  different 
question,  [297]  when  a  claim  for  restoration  of  bygone  rents  and  fruits  is  made, 
and  the  bona  fides  of  parties  comes  to  be  considered. 

The  rule  I  always  understood  in  such  a  case,  whether  reduction  is  founded 
upon  an  intrinsic  or  extrinsic  nullity,  to  be,  that  if  there  was  a  reasonable 
ground  for  trusting  in  the  title  as  just  and  correct,  the  possession  was  good.  If 
you  were  actually  aware  there  was  a  good  objection  to  the  title,  you  would  be 
in  mala  fide;  but  if  there  was  a  prohaMlis  causa  for  maintaining  that  the  title 
was  not  null,  there  was  honafide  possession,  which  is  a  sufficient  defence  against 
a  claim  for  l^gone  rents. 
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Very  lately  we  have  had  some  very  nice  questions  as  to  the  effect  of  errors 
in  sasines ;  and  although  we  sustained  the  objection,  and  found  the  sasines  null, 
it  would  be  a  very  hard  case  that  the  persons  possessed  of  the  sasines  should  be 
said  to  have  been  in  mala  fide  possession. 

In  questions  as  to  restoration  of  bygone  rents  and  fruits,  there  is  no  difference 
in  regard  to  the  ground  upon  which  the  title  is  set  aside.  The  point  for  con- 
sideration is,  whether  the  possessors  had  a  consciousness  that  the  title  was  bad. 

In  the  present  case,  I  think  there  was  some  ground  for  maintaining,  that  the 
bona  fides  of  the  defenders  who  purchased  and  possessed  the  lands,  continued 
down  to  the  date  when  the  judgment  of  the  House  of  Peers  was  amended,  in 
March  1823.  I  cannot  certainly  say  what  hopes  lawyers  may  have  had,  yet  I 
suspect,  when  the  application  was  made  to  this  Court  to  delay  proceedings  on 
the  judgment  of  the  Court  of  Appeal  pronounced  in  July  1822,  in  order  that 
the  defenders  might  have  an  opportunity  of  petitioning  the  House  of  Lords  to 
rehear  the  cause,  the  application  which  we  acceded  to  was  of  such  a  nature,  and 
to  such  an  effect,  that  the  bona  fides  of  the  defenders,  as  to  their  title  of  posses- 
sion, could  only  be  held  to  have  terminated  when  they  found,  by  the  order  of 
the  House  of  Lords  in  March  1823,  that  a  rehearing  of  the  cause  could  not  be 
granted  by  that  supreme  tribunal.  I  am  not  sure  that  enough  had  previously 
passed  to  make  them  perfectly  aware,  that,  of  necessity,  the  judgment  was  final, 
that  their  title  was  reduced,  and  that  they  must  restore  the  lands,  till  the  House 
of  Lords  refused  to  rehear  the  cause. 

But  we  have  no  occasion  to  extend  the  effect  of  the  plea  of  b(ma  fides  farther 
than  the  parties  themselves  ask  of  us,  and  that  is  to  the  first  term  of  Martinmas 
after  the  judgment  of  the  House  of  Lords  pronounced  in  July  1822. 

Xord  Pitmilly. — ^Your  Lordship  and  Lord  Glenlee  have  ex- [298] -pressed 
your  opinions  in  this  case  so  very  fully,  that  nothing  remains  for  me  to  do, 
except  to  say  that  I  concur  in  every  thing  stated  by  your  Lordships,  both  on 
the  facts  and  on  the  law. 

I  am  quite  satisfied  that  there  is  not  the  slightest  ground  for  a  charge  of 
fraud  or  deception  from  beginning  to  end  of  the  transactions,  even  on  the  part 
of  Mr.  Vans,  and  still  less  on  the  part  of  the  defenders. 

And  next,  with  r^ard  to  the  law  of  the  case,  I  think  that  this  which  is  now 
before  your  Lordships  is  not  one  of  a  difl&cult  kind,  and  has  no  resemblance  to  some 
of  the  difl&cult  C€wes  which  have  been  before  the  Court  of  late.  That  being  the 
case,  it  is  quite  clear  that  there  is  no  ground  for  maintaining  that  there  was  any 
conscientia  rei  alienee  to  constitute  Trtala  fides  in  this  case  as  to  frudus  j>ercepti, 
to  entitle  the  pursuer  to  bygone  rents,  till  from  the  term  of  Martinmas  ensidng 
the  judgment  of  the  House  of  Lords.  We  see  all  the  c€wes  before  us  in  those 
papers ;  and,  in  many  of  them  founded  upon,  you  will  observe  the  defence  had 
been  repelled  in  this  Court,  and  the  House  of  Lords  had  affirmed  the  decision 
of  this  Court ;  and  yet  there  it  has  been  held,  that  the  claim  for  bygone  rents 
could  not  receive  effect  till  the  date  of  the  judgment  of  the  House  of  Lords. 
That  was  decided  in  some  of  those  cases. 

In  this  case,  the  decision  was  in  favour  of  the  defenders ;  and  there  was  not 
the  slightest  ground  for  supposing  that  there  could  be  a  doubt  of  their  title  till 
the  decision  of  the  House  of  Lords. 

In  a  case  of  this  kind,  it  is  not  necessary  to  say  more  on  the  law. 

Lord  Alloway. — I  entirely  concur  in  the  opinion  delivered  by  all  your  Lord- 
ships, and  certainly  I  would  have  said  nothing  more  than  that  I  concur  in  the 
opinion  you  have  expressed,  and  so  much  better  expressed  than  I  could ;  but, 
in  a  case  of  this  kind,  as  every  stage  of  this  case  has  gone  to  the  House  of  Lords, 
and  I  suppose  this  will  also,  it  may  be  proper  to  explain  the  grounds  of  my 
opinion ;  and  I  shall  endeavour  to  do  so  without  repeating,  as  far  as  I  can  avoid 
repeating,  what  has  been  said  by  your  Lordships.  Perhaps  the  House  of  Lords 
may  have  better  means,  by  the  opinions  of  the  Judges  being  thus  fully  given. 
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of  knowing  the  precise  grounds  on  which  they  proceeded,  than  they  can  in  any 
other  way. 

The  point  of  law  that  occurs  here  is  very  short,  and,  as  I  apprehend,  very 
clear.  The  judgment  of  the  House  of  Lords  has  been  pronounced,  by  which  the 
proceedings  in  the  former  process  of  sale  are  declared  null  and  void, — those 
sales  themselves  [299]  are  declared  null  and  void, — and,  of  course,  that  the 
lands  must  be  restored  to  Mr.  Vans  Agnew.  Whether  that  judgment  was  well 
founded  or  not,  it  is  not  our  duty  or  business  to  inquire.  Obedience  now  is 
simply  our  duty.  But,  in  the  question  now  before  your  Lordships,  every  point 
here  is  reserved  for  your  consideration ;  and  you  are  bound  to  lay  down  the 
principles  of  the  law  of  Scotland  applicable  to  the  case  before  you.  I  beg  to 
observe,  therefore,  that  in  any  opinion  I  am  giving,  I  am  not  calling  in  question 
a  single  principle  of  the  judgment  of  the  House  of  Lords.  I  have  neither  power 
nor  inclination  to  do  so.  But  when  you  come  to  consider  this  point, — ^whether 
those  persons  who  have  possessed  upon  those  purchases  were  in  moUafide  pos- 
session of  those  lands, — ^it  is  impossible  not  to  explain  what  we  understand  to 
be  the  law  of  Scotland,  and  whether  those  persons  were  entitled  to  act  as  they 
did  or  not.  My  observations  on  that  subject  have  no  other  tendency,  but  are 
confined  to  the  point  under  your  consideration — are  confined  to  the  point  of 
hona  fides  of  the  purchasers  of  the  lands,  the  defenders ;  and  whether  they  were 
entitled  to  retain  possession,  and  therefore  cannot  be  accountable  for  rents  till 
they  were  put  in  a  difiTerent  situation  as  to  borui  fides  when  the  judgment  of  the 
House  of  Lords  was  pronounced. 

We  are  now  better  acquainted  with  the  principle  on  which  the  House  of 
Lords  proceeded,  from  the  very  acute  dissection  of  that  judgment,  in  all  its  find- 
ings, by  the  gentleman  who  prepared  a  most  able  paper  in  this  case  for  the 
pursuer ;  the  late  Mr.  John  Vans  Agnew.  The  House  of  Lords  conceived  that 
those  minors  had  not  been  called  according  to  the  forms  of  the  law  of  Scotland, — 
that  there  was  no  evidence  produced  in  process  of  a  tutor  cut  litem  beinff 
appointed  for  them.  It  was  certainly,  and  it  could  only  be  on  that  last  ground, 
that  the  judgment  of  the  House  of  Lords  proceeded.  For  I  am  quite  aware  of 
what  your  Lordships  stated,  that  there  was  a  citation,  the  only  one  required  by 
the  law  of  Scotland ;  and  I  see  besides,  in  the  decree  of  sale,  it  is  expressly  men- 
tioned, that  all  the  tutors  and  curators  of  the  minors  were  cited  edictcdly.  That 
was  independent  of  the  other  species  of  citation  personally ;  and  it  is  not  possible 
for  human  imagination  to  contrive  any  other  as  requisite.  What  the  House  of 
Lords  proceeded  upon  was,  that  there  was  no  appearance  in  the  process  of  the 
interlocutor  nominating  Lord  Braxfield  as  tutor  ad  litem  for  the  minor  heirs  of 
entail  There  could  be  no  doubt  of  the  nomination  of  Lord  Braxfield  as  tutor 
ad  litem  for  the  minors.  The  proceedings  all  go  on — ^the  informations — the 
[300]  able  papers — all  go  on,  in  the  name  of  those  persons,  and  of  Lord  Brax- 
field nominatim  as  their  tutor  ad  litem. 

Now,  my  Lord,  as  your  Lordship  has  already  mentioned,  there  is,  in  the  first 
place,  the  judgment  in  1784  with  r^ard  to  the  debts  affecting  that  estate.  That 
judgment  was  pronounced,  I  believe,  during  the  period  when  there  was  a  bench 
of  as  great  Juc^  in  the  Court  of  Session  as  this  country  ever  possessed.  Lord 
Justice-Clerk  Braxfield  was  one  of  those  Judges,  and  on  this  point  he  was  then 
entitled  to  judge ;  for  Eobert  Vans  Agnew  being  a  defender  in  that  action,  as 
well  as  his  children,  there  was  no  objection  to  his  acting  as  their  administrator 
at  law,  and  therefore  no  necessity  for  a  tutor  ad  litem.  That  was  a  pure  point 
of  law  how  far  the  estate  was  Uable  for  the  debts.  That  was  the  only  point 
decided  in  the  case  of  Drew,  and  it  was  decided  by  the  most  able  Judges  that 
were  ever  seen  here.  We  are  now  considering  the  question  of  bona  fides,  and 
that  is  all  the  inference  I  draw.  It  was  an  unanimous  judgment,  and  from  that 
time  till  the  appeal  was  entered,  I  do  not  know  that  the  jud^ent  was  ever 
called  in  question. 

S.B.E.  V.  10 
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We  now  come  to  the  next  part  of  the  proceedings, — to  the  Act  of  Parliament. 
The  moment  the  creditors  were  let  in  to  affect  the  estate,  the  estate  must  have 
been  actually  destroyed  at  once,  unless  an  Act  of  Parliament  was  obtained  for 
selling  part  to  pay  off  the  debts.  That  Act  of  Parliament  was  obtained,  the  pro- 
ceedings were  placed  under  this  Court  for  guidance,  and  the  debts  were  calculated 
and  examined  by  one  of  the  most  eminent  accountants  of  his  day,  and  who  is 
still  at  the  head  of  his  profession.  Every  objection  was  discussed,  and  papers 
were  given  in  in  name  of  those  minors  and  their  tutors. 

All  this  I  merely  observe  to  call  your  attention  to  this  circumstance,  that, 
from  any  calculation  I  can  make,  there  could  not  have  been  fewer  than  a 
hundred  persons  to  examine  this  process ;  for  surely  the  agents  of  parties  would 
look  into  the  process  before  the  lands  were  bought  and  the  prices  paid; 
and  every  person  who  examined  this  process  must  have  been  convinced, 
according  to  his  opinion  at  the  time,  that  the  proceedings  had  been  properly 
managed. 

Sales  were  advertised, — sales  by  authority  of  this  Court.  And  I  always 
understood  that,  at  one  period  of  our  law,  and  till  very  lately,  sales  under 
authority  of  this  Court  formed  the  best  title  to  property  any  human  being  could 
receive.  Those  sales  took  place  in  presence  of  one  of  your  Lordships.  Competition 
took  place  upon  every  lot  The  competition  shewed  bona  fides,  [301]  Mr.  Hannay 
ofifered  three  times  the  amount  of  the  upset  price  for  his  lot,  and  the  upset  prices 
were  twenty-five  years'  purchase.  I  hardly  remember,  at  that  early  period,  to  have 
heard  of  any  instances  equal  to  the  high  prices  given  at  those  sales.  When  I 
come  to  the  question  of  hona  fides,  is  it  possible  for  any  human  being  to  believe 
that  those  persons,  who  offered  such  large  prices  above  the  upset  prices,  had  not 
the  most  perfect  Ixma  fides?  Those  gentlemen,  whose  agents  must  have  ex- 
amined the  titles,  must  have  been  satisfied  all  was  right  and  regular  in  every 
respect.  There  was  not  only  one  agent,  but  many,  and  they  all  must  have  gone 
through  the  examination.  Suppose  they  had  no  confidence  in  the  respectable 
men  who  conducted  the  sale,  there  were  other  acents  of  abilities  and  integrity, 
some  of  whom  are  still  living  and  preserving  their  high  character ;  and  is  it 
possible  to  believe,  that  every  one  of  those  agents  had  not  examined  the  whole 
of  the  proceedings  of  your  Lordships,  and  found  all  clear  ?  Therefore,  if  ever 
purchases  took  place  to  which  hona  fides  attached,  it  was  those  purchases.  I 
suppose  a  hundred  men  of  business  examined  the  proceedings,  many  must  have 
examined  them  as  the  agents  of  intending  offerers  who  did  not  purchase,  and  not 
an  objection  was  stated  at  any  one  period  to  those  proceedings. 

Surely  there  must  have  been  real  lona  fides,  from  the  circumstances  I  have 
mentioned,  from  the  real  evidence  of  the  high  prices,  and  from  the  competition. 

Your  Ix)rdships  mentioned  another  circumstance,  that  of  the  persons  who 
made  those  purchaises  laying  out  large  sums  in  meliorations  and  improvements. 
In  the  report  made  by  your  authority,  there  are  ameliorations  stated  to  the 
amount  of  L.  14,000 ;  and  is  it  possible  that  any  persons,  supposing  they  had  a 
bad  right,  would  have  laid  out  that  money  ?  With  all  the  ability  which  dis- 
tinguishes the  paper  of  the  pursuers,  I  wish  they  had  pointed  out  any  circum- 
stance from  which  the  smallest  suspicion  on  the  part  of  those  purchasers  could 
arise.  There  is  one  circumstance  mentioned — the  only  one  I  recollect — that  of 
the  warrandice.  But  is  not  that  explained  to  your  satisfaction  ?  When  a  per- 
son, in  a  ranking  and  sale,  signs  the  disposition,  he  must  grant  warrandice  to  the 
extent  of  what  he  receives ;  and  how  any  argument  can  be  founded  on  that 
circumstance  I  cannot  comprehend.  But  this  case  going  to  another  Court,  that 
may  not  be  acquainted  with  this  circumstance,  I  think  it  my  duty  to  enter  on 
this  explanation — and  it  is  triumphant — that  every  person  who  receives  a 
farthing  of  money  at  these  sales  is  obliged  [302]  to  give  his  warrandice  for  the 
amount  of  the  sums  he  receives.  Lord  Galloway  and  Admiral  Stewart  were  not 
only  trustees  but  creditors;    and  the  warrandice  was  not  only  proper,  but 
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absolutely  necessary.  When  the  matter  goes  elsewhere,  I  trust  this  circumstance 
will  not  be  mentioned  without  the  explanation  that  is  necessary. 

Let  us  go  on.  It  has  been  said,  that,  at  one  sight,  they  must  have  seen  this 
was  an  incompetent  title,  because  there  was  wanting  the  appointment  of  Lord 
Braxfield  as  tutor  ad  litem — that  it  was  not  produce!  in  the  process.  I  believe 
it  is  not  necessary  for  this  court,  in  delivering  their  opinions,  to  state  what  is 
the  custom  of  this  country — ^the  situation  of  our  records — and  the  effect  such  an 
objection  would  have  had  at  any  period  on  the  minds  of  men  of  business.  But, 
in  speaking  of  bona  fides,  you  must  go  to  the  country,  and  to  the  opinions  in  the 
country  at  the  time  the  transactions  took  place.  Suppose  a  new  understanding 
and  new  law  on  the  subject,  you  cannot  apply  that  to  bona  fides  in  judging  of  the 
former  transactions  of  men.  You  must  apply  the  question  of  bona  jULes  in  rela- 
tion to  the  time  and  to  the  persons  acting  under  it 

I  do  not  mean  to  question  the  judgment  of  the  House  of  Lords,  but  to 
explain  what  I  know  with  r^ard  to  the  situation  of  the  records  of  decrees  at 
that  period ;  from  which  it  strikes  me  as  extraordinary,  that  there  is  no  other 
warrant  of  importance  here  at  this  time  awanting  but  this  one.  I  had  what 
perhaps  may  be  termed  the  misfortune  of  being  apprentice  with  a  writer  to  the 
signet,  with  my  brother  on  my  right  hand  (Lord  Pitmilly) ;  and  he  will  I  am 
certain  concur  with  me  as  to  the  land  of  places  in  which  running  processes  were 
then  kept — that  they  were  low,  dark,  confined,  miserable  places.  I  never  saw  in 
my  life  such  places  as  that  and  other  offices  of  that  time ;  and  I  was  obliged  to 
go  to  those  places  to  borrow  processes. 

But  that  was  not  the  worst.  I  ask,  in  whose  hands  were  the  whole  pro- 
cesses, and  warrants,  and  decreets,  to  be  extracted  ?  They  remained  in  the  hands 
of  the  extractors,  who  might  have  kept  them  in  their  own  houses,  or  little  closets, 
such  places  as  were  never  seen  in  the  world. 

Most  fortunately,  there  is  a  r^ulation  that  persons  are  not  bound  to  produce 
their  warrants  after  twenty  years,  otherwise  I  do  not  know  what  would  have 
been  the  case,  if  a  person  who  had  obtained  decreet,  and,  in  givii^  out  execution, 
was  called  on  to  produce  any  of  the  warrants  that  had  been  left  in  this  miserable 
state.  Fortunately,  we  have  now  a  person  appoint-  [303]  -ed  for  such  registra- 
tions— ^Mr.  Hay ;  and  this  is  a  most  excellent  change  for  the  country,  and  most 
happy  for  the  safety  of  the  li^es. 

I  am  only  talking  now  of  bona  fides;  and  here  were  all  the  writers,  agents — 
if  the  whole  of  them  had  searched  those  records,  and  seen  those  pleadings  in 
the  name  of  Lord  Braxfield  as  tutor  ad  litem  for  the  minor  heirs  of  entail  in 
existence,  such  an  objection  as  that  now  founded  upon  by  the  pursuer  could 
never  have  occurred.  I  say  honestly  and  bona  fide,  the  objection  never  would 
have  occurred  to  me  either  as  a  lawyer  or  Judge.  I  do  honestly  and  con- 
scientiously believe,  there  was  no  lawyer  at  the  Bar,  no  writer  to  the  signet, 
nor  a  Judge  in  the  country,  who  would  have  considered  that  as  an  objection,  so 
as  to  affect  the  bona  fides  of  the  purchasers.  I  go  no  farther.  That  matter  has 
been  decided  on  by  the  Supreme  CJourt  of  Judicature — I  dare  say  well  decided ; 
but  we  have  nothing  to  do  with  the  merits  of  the  decision,  in  considering  the 
question  now  under  consideration. 

I  do  not  know  that  one-half  of  the  papers  in  that  old  process  now  exist 
The  half  of  many  of  them  perhaps  is  worn  away.  Now,  Lord  Pitmilly  and  I, 
who  were  not  long  ago  in  the  Outer-House,  have  had  knowledge  and  practice 
of  late  as  to  the  appointment  of  tutors  ad  litem.  The  thing  is  done  in  a  moment 
The  gentleman  is  called  to  the  Bar ;  and  all  that  takes  place  is  recorded  in  two 
lines  on  a  paper.  It  may  get  out  of  the  way,  and  the  fact  not  be  discovered ; 
but  the  whole  papers  afterwards  are  given  in  in  the  name  of  the  minors  and 
their  tutor  ad  litem.  And  is  it  possible  to  conceive,  that  the  want  of  what  is 
stated  in  two  words  as  to  this  mere  form  of  appointment,  if  observed,  would 
have  created  a  doubt  in  the  mind  of  any  agent  employed  for  purchasers,  or  in 
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the  minds  of  Counsel  that  might  have  been  consulted,  and  considered  as 
sufficient  to  set  aside  those  sales  ? 

I  concur  in  every  word  which  your  Lordships  have  stated ;  and  I  am  only 
anxious  to  express  my  views  as  to  what  may  not  have  been  already  stated  by 
your  Lordships ;  and  if  the  question  comes  to  be  one  of  bona  fides,  and  to  rest 
on  the  non-production  of  a  document,  at  the  distance,  I  believe,  of  thirty-six 
years,  to  state  my  conviction,  that  it  is  impossible  that  any  objection  to  bona 
fides  can  be  founded  upon  this. 

And,  as  this  matter  is  open  to  us,  I  come  to  the  question  in  point  of  law. 
I  say,  first,  I  can  see  nothing  that  can  affect  their  title  of  bona  fide  purchasers ; 
and  I  come  now  to  the  law  as  applicable  to  that. 

[304]  Lord  Stair  and  all  our  lawyers  state,  that  bona  fide  consumption,  in 
such  cases,  is  a  sufficient  plea  against  a  claim  of  restoration  of  bygone  fruits. 
One  case,  which  he  cites  in  illustration,  is,  where,  "  forgery  "  applied  to  the  title 
of  possession ;  yet  as  the  possessor  was  found  to  have  been  a  bona  fide  possessor, 
he  was  not  bound  to  restore  what  he  had  bona  fide  reaped  and  consumed.  The 
case  is  collected  and  reported  by  his  Lordship.  In  that  and  other  cases,  he  gives 
a  clear  and  philosophical  explanation  of  the  application  of  the  Eoman  maxim  to 
our  law ;  and  he  states,  that  where  there  is  a  probable  title,  the  possessor  will 
be  entitled  to  plead  bona  fides;  the  rule  of  the  Eoman  law  being,  "Bona  fide 
"  possessor  rei  alienee  facit  fructus  perceptos  et  consumptos  sues,"  and  the 
definition  of  a  bona  fide  possessor  being,  "  Bona  fidei  emptor  esse  videtur,  qui 
"  ignoravit  eam  rem  alienam  esse ;  aut  putavit  eum,  qui  vendidit,  jus  vendendi 
"  habere." 

According  to  the  law  of  Scotland,  can  any  man  doubt  whether  the  title  of 
those  purchasers  was  a  probable  title  ?  Nay,  could  any  man  have  suspected 
any  error  in  the  title  ? 

Such  being  the  case,  all  lawyers,  from  Balfour  downwards,  are  agreed.  And 
not  one  of  them  says  otherwise  than  that  Skprobabilis  causa  must  have  the  effect 
of  supporting  the  plea  of  bona  fides. 

There  remains  only  this  other  point, — ^from  what  period  was  the  bona  fides 
of  the  defenders  put  an  end  to?  It  could  not  be  put  an  end  to  by  the 
unanimous  judgment  of  this  Court  in  their  favour.  Then,  when  was  it  put  an 
end  to  ?  The  first  thing  assuredly  that  could  have  shaken  it,  was  the  decision 
of  the  House  of  Lords  in  July  1822. 

There  was  a  great  deal  in  Lord  Glenlee's  opinion,  which  it  must  be  quite 
impossible  for  any  one  to  depart  from ;  and  I  confess  that  on  reading  the  papers 
in  this  case  I  supposed,  with  his  Lordship,  that  the  bona  fides  here  must  be  held 
to  have  continued  till  the  second  opinion  of  the  House  of  Lords  was  pronounced ; 
and  which,  of  course,  necessarily  carried  down  the  bona  fides  of  the  defenders 
to  the  term  of  Whitsunday  1823,  the  term  immediately  succeeding  the 
deliverance  of  that  opinion ;  because  the  petition  for  delay  to  this  Court,  and 
the  consequent  reconsideration  in  the  House  of  Lords,  did  keep  the  matter  open, 
and  obtained  an  alteration  in  the  judgment  which  that  Supreme  Court  pro- 
nounced, and  on  the  very  point  you  are  now  considering. 

I  agree  with  Lord  Glenlee,  as  to  what  his  Lordship  stated  in  that  view  of 
the  case ;  but  it  seemed  to  me  impossible  to  main-  [305]  -tain  or  give  effect  to 
that,  after  looking  to  Mr.  Bell's  paper  for  the  defenders,  in  which  this  claim  is 
only  insisted  on  from  Martinmas  1822,  the  term  immediately  succeeding  the 
.first  judgment  of  the  House  of  Lords.  I  had  formed  an  opinion  similar  to  that 
of  Lord  Glenlee,  till  I  was  stopped  by  the  parties  limiting  their  claim  in  this 
way ;  and  I  think  the  Court  should  not  go  beyond  what  is  desired  by  the 
parties  themselves. 

With  regard  to  the  period  of  Martinmas  1822,  there  cannot  be  a  doubt  that 
is  the  period  down  to  which  your  Lordships  must  hold  those  parties  had  bona 
fides  in  their  possession.    Though  the  date  of  the  first  judgment  of  the  House 
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of  Lords  is  the  Slst  July  1822,  yet  you  know  the  bona  fides  must  always  be 
carried  till  the  next  term.  When  a  man  enters  to  a  landed  estate,  he  cannot 
draw  a  sixpence  till  the  next  term ;  and  during  that  interval,  though  the  rents 
are  not  percepti,  yet  is  he  not  subsisting  on  the  footing  of  those  rents ;  He  cot 
his  wine,  meat,  &c.  relatively  to  them,  and,  therefore,  they  are  actu«3ly 
consumed,  although  de  facto  they  are  not  reaped. 

This  is  a  principle  adopted  by  you  in  other  cases,  and  adopted  by  the  House 
of  Lords  in  the  two  cases  referred  to  by  the  parties,  and  that  have  been 
mentioned  on  the  Bench.  I  allude  to  the  case  of  Lord  Wemyss  and  the 
case  of  the  Duke  of  Buccleuch.  Lord  Wemyss  had  executed  a  summons 
before  the  Duke  of  Queensberry's  death.  The  whole  parties  were  put 
on  their  guard  from  the  moment  of  the  Duke's  death.  Yet,  even  in  that 
case,  where  one  Division  of  the  Court  of  Session  had  decided  in  favour  of  the 
reducer's  rights,  and  the  House  of  Lords  merely  afl&rmed  that  judgment ;  the 
House  of  Lords  was  clear,  and  judged  that  there  were  no  violent  profits  due — 
that  the  possessors  were  bona  fide  possessors  till  the  term  after  the  judgment  of 
the  House  of  Lords.  Can  you  compare  that  with  the  present  case,  where  the 
parties  had  not  the  least  reason  to  expect  their  situation  to  be  altered,  or  any 
thing  on  record  that  could  touch  their  right,  till  that  judgment  of  the  House  of 
Lords? 

Therefore  you  must  go  to  the  term  of  Martinmas,  following  the  first  judgment 
of  the  House  of  Lords,  according  to  the  limitation  made  by  the  defenders  in 
this  casa 

I  must  say,  of  all  the  cases  I  ever  saw,  in  which  bona  fides  was  disputed,  I 
never  saw  one  in  which  it  was  more  completely  and  satisfactorily  established, 
than  in  the  present  case  by  those  purchasers,  the  defenders;  and  in  which 
there  was  less  brought  forward  to  impugn  that  plea. 

[306]  Lord  Jtistice-Clerk. — It  is  not  necessary  to  say  much  on  the  other 
question  in  the  sequestration. 

Lord  Glenlee. — ^There  is  a  proposition  by  Mr.  Bell,  in  his  answers  to  the 
petition  on  that  subject  He  says,  "The  respondents  therefore  agree,  that 
"  the  petitioner  shall  receive  the  rents  recovered  by  the  judicial  factor  falling 
"  due  from  and  after  Martinmas  1822,  provided  the  respondents  are  found 
"  eniitled  to  receive  the  rents  recovered  by  the  factor  falling  due  at  and 
"  preceding  Martinmas  1822." 

Moncretff, — I  apprehend  that  what  your  Lordships  have  said  on  the  former 
question  which  you  have  just  now  decided,  settles  this  too. 

A.  Bell,  for  the  respondents. — ^Your  Lordships  will  give  us  expenses. 

Moncretff. — It  seems  quite  unnecessary  to  say  any  thing,  as  you  are 
acquainted  with  the  case.  But  you  will  observe,  that  the  question  of  expenses 
involves  a  great  deal  There  is  a  question  of  expenses  before  the  appeal ;  and 
you  must  remember  the  judgment  you  pronounced  in  the  case  of  Maberly 
and  Company  against  the  Baii^  of  Scotland,  in  which  I  was  one  of  the  Counsel 
for  the  pursuer. 

Lord  AUoway, — ^Was  there  any  appeal  on  the  question  of  bygone  rents  ? 

Lord  Jtistice-Cflerk. — ^Mr.  Agnew  appealed  against  the  judgment  of  your 
Lordships  in  favour  of  the  defenders;  and  it  is  since  the  House  of  Lords 
pronounced  judgment  of  reversal,  and  afterwards  amended  that  judgment  of 
reversal,  that  the  quastions  before  us  to-day  came  to  be  discussed  hera 

Moncreiff, — ^I  am  speaking  at  present  as  to  the  question  of  expenses  prior 
to  the  appeal  In  the  case  of  Maberly,  you  had  found  for  the  defenders,  and 
gave  them  expenses — ^the  pursuer  appealed,  and  the  House  of  Lords  reversed 
your  decision,  but  said  nothing  about  expense&  When  the  case  came  back 
here,  you  awarded  to  the  pursuer  the  expenses  prior  to  the  appeal  You  will 
find  this  reported  11th  Misux^h  1826,  Shaw  and  Dunlop's  Beports,  where  the 
title  is,  "  Competent  to  award  to  a  pursuer  expenses  prior  to  an  appeal  to  the 
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"  House  of  Lords,  who  had  reversed  a  judgment  of  absolvitor  which  found 
"  expenses  due  to  the  defenders."  The  report  says,  "  The  judgment  of  your 
"  Lordships,  (which,  besides  assoilzieing  the  Bank  of  Scotland,  found  them 
"  entitled  to  expenses  of  process),  having  been  taken  to  appeal,  was  reversed  by 
"  the  House  of  Lords,  and  the  cause  remitted,  to  allow  a  proof,  but  without 
"  [307]  any  finding  as  to  expenses."  The  subsequent  proceedings  are  then 
noticed ;  and  "  no  evidence  having  been  led  by  the  Bank,  the  Court  decerned 
"  fi^inst  them  in  terms  of  the  liteL"  Then  it  is  stated,  "  A  motion  was  then 
"  made  on  the  part  of  Maberly  and  Company  for  the  expenses  of  process  in 
"  this  Court,  both  prior  and  subsequent  to  the  appeal.  The  Bank  objected, 
"  that  so  far  as  regarded  the  expenses  prior  to  the  appeal,  it  was  incompetent 
"  to  award  them;  but  the  Court  unanimously  found  Maberly  and  Company 
"  entitled  to  expenses,  both  prior  and  subsequent  thereto." 

The  I/ord  Justice-Clerk  is  reported  as  saying,  "  I  am  of  opinion,  that  there  is 
"  no  competency  in  awarding  those  prior  to  the  appeal" 

It  is  then  added,  "  The  ottier  Judges  concurred,  and  Lord  AUoway  mentioned 
"  that  the  same  thing  had  been  done  in  the  case  of  Falljambe  against  Fullerton." 

So  that,  here,  the  first  question  relates  to  the  expenses  prior  to  the  appeal 
Your  original  interlocutor  awarded  expenses  to  the  defenders ;  but  the  pursuer 
of  the  fiction  having  been  found  right  by  the  judgment  of  the  House  of  Lords, 
has  a  competent  clami  to  the  expenses,  though  nothing  is  Said  on  the  subject  in 
the  judgment  of  the  House  of  Lords, — just  as  in  the  case  of  Maberly  with  the 
Bank  of  Scotland,  when  the  House  of  Lords  reversed  the  judgment  of  this  Court 
which  had  given  expenses  to  the  defenders,  and  when  you  afterwards  awarded 
them  to  the  pursuer,  although  the  House  of  Lords  had  said  nothing  on  the  subject 

With  that  observation  I  leave  that  part  of  the  case. 

As  to  the  claim  for  expenses  in  the  question  as  to  bygone  rents,  consider  the 
situation  of  the  pursuer  here.  You  see,  in  the  first  place,  if  the  pursuer  was  not 
to  get  the  expenses  of  the  prior  proceedings,  he  would  be  in  a  hard  situation.  He 
was  a  liferenter,  and  did  not  live  to  draw  enough  to  defray  the  expenses  of  the 
action  for  obtaining  that  which  he  has  been  found  to  have  had  the  right  to 
possess ; — ^he  did  not  live  to  draw  enough  to  defray  the  expenses  of  the  action  in 
which  he  was  found  in  the  right.  It  is  a  very  harsh  demand,  therefore,  by  the 
defenders,  to  say  they  will  have  expenses  as  to  the  claim  for  bygone  rents,  while 
they  withhold  the  rents  to  which  it  has  been  found  the  pursuer  had  right 

Dean  of  Faculty,  (Cranstoun),  for  the  respondenta — ^We  are  not  demanding 
expenses  previous  to  the  appeal,  but  as  to  the  bygone  rents  since  the  case  came 
back  from  the  House  of  Lords.  Can  it  be  held  there  was  a  prolabUis  cavsa  to 
the  pursuer  to  [308]|insist  in  his  claim  for  bygone  rents,  after  your  opinions  just 
delivered ;  and  considering  the  whole  tenor  of  the  law  of  Scotland  on  the  subject, 
and  the  late  judgments  of  the  House  of  Lords  in  the  Queensberry  cases,  shewing 
the  established  law  of  Scotland  ? 

As  to  the  expenses,  therefore,  of  the  discussion  regarding  bygone  rents,  there 
cannot  be  a  doubt  we  are  entitled  to  them.  Whether  the  parties  can  ask 
expenses  before  the  date  of  the  appeal  is  a  different  question. 

Moncreiff, — It  is  we  who  are  asking  the  expenses  prior  to  the  appeal  They 
make  the  one  motion,  and  we  make  the  other. 

There  is  a  little  more  in  the  case.  There  is  the  expenses  in  the  question  as 
to  the  removing,  in  which  we  were  also  successful ;  and,  in  that  case,  the  question 
of  expenses  was  expressly  reserved,  and  may  now  be  decided. 

^d,  in  the  process  of  sequestration,  we  were  substantially  successful 

A,  Bell. — ^Your  Lordships,  in  the  original  cwtion,  found  us  entitled  to  expenses. 
They  were  paid  to  us.  The  House  of  L^rds  reversed  the  decision  of  this  Court, 
but  said  nothing  of  expenses.  The  expenses  were  paid  back  by  us  to  the  pur- 
suer.   So  the  matter  stcuids.    And  now  they  demand  their  previous  expenses. 

The  question  of  removing  was  connected  with  that  as  to  meliorations.     If 
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expenses  had  been  asked  when  the  removing  was  ordered,  the  Court  would  have 
determined  on  the  subject 

The  question  as  to  the  bygone  rents  having  now  been  decided  in  our  favour 
by  your  unanimous  judgment,  the  expenses  in  it  ought  to  be  awarded  to  us  as 
matter  of  course. 

Moncreiff. — The  question  as  to  expenses  prior  to  the  appeal  is  exactly  ia  the 
same  situation  in  which  it  stood  in  the  case  I  have  mentioned. 

Lord  Jzcstice-Clerk — In  that  case  of  Maberly,  we  thought  there  was  sufficient 
ground  to  find  for  the  defenders,  without  any  investigation  as  to  the  practice. 
From  the  shewing  of  the  summons,  we  held  there  was  ground  for  assoilzieing  the 
Bank,  and  we  gave  expenses  to  the  Bank.  The  House  of  Lords  reversed  our 
decision,  and  made  a  special  order  for  proof.  On  parties  being  allowed  that 
proof,  the  Bank  led  none ;  and  the  Court,  seeing  the  pursuer  had  proved  his  case, 
gave  him  expenses.  We  had  turned  him  out  of  Court  upon  what  we  considered 
a  preliminary  objection  to  the  cwtion ;  and  having  given  the  Bank  expenses  when 
we  so  decided  in  its  favour,  we  thought  it  right,  [309]  when  the  case  came  bcusk 
and  was  decided  differently,  to  give  the  pursuer  expenses. 

Lord  Allovmy, — ^This  question  is  limited  to  the  bygone  rents. 

Lord  Justice'Clerh — But  the  pursuer  says,  if  you  give  that  to  the  defenders, 
give  me  the  previous  expensea 

Moncreiff. — In  this  action  they  had  no  termini  habiles  for  liquidating  their 
meliorations.  They  insisted  on  a  right  to  retain  possession  for  the  meliorations. 
In  that  they  were  found  in  the  wrong,  and  there  was  much  expense  in  it 

A.  Bell, — ^That  was  a  small  part  of  the  case. 

Lord  Glenlee, — ^We  may  delay  the  questions  of  expenses  till  the  termination 
of  the  whole  case. 

Moncreiff. — On  page  seventh  of  the  additional  petition  before  you,  you  will 
find  your  interlocutor  on  the  question  of  removing.  "  On  report  of  Lord  Pit- 
"  milly,  and  having  considered  the  mutual  informations  ordered  by  the  Lord 
"  Ordmary,  and  heard  Counsel  for  the  parties,  the  Lords  decern  in  the  removing 
"  against  the  defenders  from  the  several  lands  libelled  at  the  term  of  Martinmas 
*'  next,  and  allow  the  decree  to  be  extracted  as  an  interim  decree  in  the  cause, 
**  after  the  expiry  of  the  reclaiming  days,  reserving  to  the  defenders  aXL  claims 
''  for  meliorations  and  bygone  rents,  cmd  to  the  pursuer  his  objections  thereto, 
"  and  to  both  parties  their  mutual  claims  for  expenses ;  ordain  the  defenders  to 
"  deliver  up  to  the  pursuer,  qtca^n  primum,  the  title-deeds  of  their  respective 
"  purchases  anterior  to  the  periods  of  the  sales ;  and  before  answer  as  to  the 
"  claims  for  meliorations,  remit  to  Dr.  Coventry,  whom  failing,  to  Mr.  George 
"  Brown,  land-valuator,  to  visit  the  different  estates  in  question,  examine  the 
**  same  at  the  sight  of  all  parties,  and  report  on  the  nature  and  extent  of  the 
*'  alleged  meliorations  to  this  Court,  on  or  before  the  first  sederunt  day  in 
"  November  next"  And  on  the  same  day,  7th  June  1824,  you  "recall  the 
"  sequestration  of  the  lands  sold  to  the  defenders,  and  that  at  the  term  of 
"  Martinmas  next,  and  decern."  And  by  another  interlocutor  of  the  same  date, 
you  recalled  the  judicial  factory  as  at  that  term  of  Martinmaa 

Dean  of  Faculty  Cranstoun. — ^The  question  of  meliorations  was  not  decided. 

Moncreiff. — But  it  was  decided  that  the  defenders  were  not  entitled  to  retain 
possession  of  the  lands. 

Lord  Olenlee. — In  the  question  of  meliorations,  we  may  still  decide  as  to 
expenses. 

Moncreiff. — ^There  is  no  such  question  here.  There  was  a  separate  action 
raised  as  to  meliorations. 

[310]  Lord  Justice-Clerk — ^The  question  as  to  meliorations  is  no  branch  of 
this  litigation. 

Lord  Glenlee. — ^You  are  now  obliged  to  decide  as  to  the  expenses. 

Lord  Justice-Clerk — ^This  question  is  really  a  sequel  of  the  judgment  of  the 
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House  of  Lords, — "And  further,  to  proceed  as  shall  be  consistent  with  this 
"  judgment,  and  shall  be  just."  The  demands  of  both  sides  are  quite  competent 
to  be  determined  by  the  Court. 

Moncreif. — If  you  do  not  dispose  of  the  question  of  expenses  now,  there  is  no 
possibility  of  bringinff  it  again  before  you. 

Lord  Justice-Clerk. — ^There  is  no  other  stage.  And  so  far  as  regards  the 
remit  made  to  Dr.  Coventry,  that  had  reference  to  the  question  of  meUorations. 
The  only  thing  decided  by  our  interlocutor  referred  to,  as  to  which  we  are  now 
called  to  decide  as  to  expenses,  is  in  relation  to  the  removing.  Therefore,  as  to  all 
expenses  in  relation  to  the  remit  to  Dr.  Coventry,  they  come  under  the  question 
of  meliorations.  But  we  are  otherwise  bound  to  decide,  the  demand  having  been 
made.  The  Dean  of  Faculty  maintains,  as  to  this  latter  branch  of  litigation 
regarding  the  bygone  rents,  that  Mr.  Agnew  having  failed  in  it,  we  should  award 
the  expenses  of  it  to  the  defenders.  But,  on  the  other  hand,  Mr.  Moncreiff  says, 
— It  having  been  found  by  the  House  of  Lords,  that  in  the  general  question  Mr. 
Agnew  was  in  the  right,  he  is  entitled  to  his  expenses,  in  as  much  as  he  has 
been  successful  in  the  litigation  between  the  parties.  It  is  competent  for  us  to 
decide  on  both  the  motions  which  have  been  made. 

Lord  Glenlee. — ^The  prayer  of  the  petition  before  us  is,  "  to  find  that  the 
"  petitioner  is  entitled  to  receive  the  rents  collected  by  the  judicial  fcwtor,  and 
"  now  in  manibus  curiae,  and  to  decern  accordingly ;  also  to  find  her  entitled  to 
"  the  whole  expenses  of  the  sequestration,  or  otherwise  to  do  in  the  premises  as 
"  to  your  Lordships  shall  seem  just." 

Lord  Justice-Clerk, — Pronounce  judgment,  and  before  answer  as  to  expenses 
ordain  mutual  accounts  to  be  put  in.  It  is  not  necessary,  at  one  and  the  same 
moment,  to  decide  the  case  and  to  find  as  to  expenses. 

The  following  interlocutor  was  then  pronounced: — "19th  May  1826. — On 
"  report  of  Lord  Mackenzie,  and  having  advised  the  mutual  informations  for  the 
"  parties  on  the  claim  by  the  pursuer  for  bygone  rents,  find,  that  the  defenders 
"  were  hma  fide  possessors  of  the  several  subjects  purchased  by  them,  down 
"  to  the  period  of  the  judgment  of  the  House  of  Lords  on  31st  July  1822, 
"  [311]  and  therefore  repel  the  claim  of  the  pursuer,  so  far  as  concerns  the  rents 
"  thereof  for  crop  and  year  1822,  and  preceding  years,  and  decern ;  and  before 
"  answer  as  to  the  mutual  claims  of  expenses,  appoint  both  parties  to  put  in 
"  their  accounts  of  expenses." 

Thereafter,  the  accounts  of  expenses  for  the  parties  having  been  lodged. 

Lord  OlerUee  observed, — ^Our  competency  to  give  a  partjr  expenses  prior  to 
an  appeal,  on  which  the  House  of  Lords  reversed  the  decision  of  this  Court, 
which  also  decerned  as  to  expenses,  but  where,  on  the  subject  of  expenses,  the 
judgment  of  reversal  is  silent, — may  be  liable  to  doubt  at  present  on  general 
principle.  But  as  to  the  case  of  Maberly,  it  was  of  a  different  nature  fi^m  the 
case  of  Mr.  Agnew,  which  is  now  before  us.  In  this  case,  the  whole  matter  was 
before  the  House  of  Lords,  with  our  finding  as  to  expenses ;  and  the  real  and 
true  ground  to  go  upon  is,  that  unless  such  a  full  and  articulate  judgment  of 
reversal  gave  express  instructions  as  to  expenses,  we  are  not  perhaps  called 
upon  or  entitled  to  decide  as  to  those  previous  expenses.  But  that  did  not 
apply  to  the  case  of  Maberly.  There  the  House  of  Lords  held,  that  we  should 
be  far  better  judges  of  the  propriety  of  the  action,  after  a  proof  should  have 
been  taken,  and,  when  uncertain  of  the  result  of  that  proof,  they  would  say 
nothing  as  to  expenses :  and  when  the  case  came  back  to  us,  in  consequence  of 
the  Bank  declining  to  take  any  part  as  to  the  proof,  there  were  strong  grounds, 
from  what  turned  out  in  the  case,  to  find  the  Bank  liable  in  expenses.  But 
here  we  are  called  on  to  decide  as  to  expenses,  in  a  question  which  was  fully 
before  the  House  of  Lorda  Was  not  the  whole  case  before  the  House  of  Lords, 
with  our  interlocutor  in  favour  of  the  defenders,  and  awarding  them  expenses  ? 
Therefore,  as  the  judgment  of  the  House  of  Lords,  which  reversed  our  judgment 
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on  the  merits,  says  nothing  of  expenses,  I  am  quite  clear  we  ought  not  to  give 
expenses  to  the  pursuer  in  this  case. 

As  to  another  question  regarding  expenses,  it  is  a  very  different  thing  where 
meliorations  are  ascertained,  and  possession  is  retained  or  claimed  till  security 
be  found  for  them,  from  the  case  where  lands  are  claimed  to  be  retained  till 
meliorations  shall  be  ascertained. 

I  think  the  best  way  here  is  to  give  no  expenses  to  either  party. 
(His  Lordship  then  spoke  of  the  bona  fides  of  the  defenders  in  this  case,  and 
of  the  effects  of  it  in  law  in  the  questions  betwixt  [312]  the  parties ;  but  the 
reporter  could  not  hear  distinctly  what  his  Lordship  said  on  the  subject.) 

Lord  PUmUly, — I  agree  in  the  opinion  which  has  been  delivered.  As  to 
the  expenses  before  the  reduction  by  the  House  of  Lords,  I  am  clear,  as  Lord 
Glenlee  has  put  it,  that  there  is  nothing,  in  point  of  rule  or  principle,  as  to 
expenses  in  general,  to  govern  imperatively  the  present  casa  I  think  his 
Lordship's  clear  distinction  between  this  and  the  case  of  Maberly,  founded  upon 
by  the  pursuer,  is  well  founded ;  and  there  can  be  no  question  about  it. 

As  to  expenses  since  the  remit : — ^There  have  been  two  questions  discussed 
by  the  parties  since  the  remit,  in  one  of  which  the  pursuer  has  succeeded,  and 
in  the  other  the  defenders  have  succeeded.  The  defenders  have  lost  their  plea 
as  to  retention  of  the  lands  for  meliorations,  in  which  a  good  deal  of  discussion 
took  place,  and  expenses  were  incurred ;  and,  on  the  other  hand,  the  pursuer 
has  lost  his  plea  as  to  bygone  rents.  It  appears  to  me  that  no  expenses  should 
be  allowed  in  either  case,  but  the  one  should  stand  against  the  other. 

Lord  AUoway. — My  conclusion  is  very  much  the  same  with  that  of  your 
Lordships  who  have  spoken  on  the  points  as  to  expenses. 

As  to  that  r^arding  the  first  case,  viz.  the  proceedings  prior  to  the  appeal, 
it  is  impossible  that  the  pursuer  should  get  expenses.  Here  there  was  an 
unanimous  judgment  against  him  by  your  Lordships,  and  finding  him  liable  in 
expenses  to  the  defenders ;  which  jud^ent  of  this  Court  was  no  doubt  reversed 
by  the  House  of  Lords ;  but  that  judgment  of  reversal  by  the  House  of  Lords 
said  nothing  on  expenses.  Tour  judgment  was  reversed  by  the  House  of  Lords ; 
but  if  the  House  of  Lords  had  considered  that  the  pursuer  was  entitled  to 
expenses,  their  judgment  would  have  stated  the  point  of  expenses,  and  found 
them  due  to  him,  or  mentioned  them  in  the  remit. 

Mr.  BelFs  argument,  founded  on  the  case  of  Pringle  u  Tod's  L^atees,  6th 
March  1799,  and  other  cases,  is,  that  it  is  incompetent  for  this  Court  to  find 
now  as  to  those  previous  expenses.  I  have  doubts  upon  that  subject ;  and  if  it 
was  necessary  to  give  an  opinion  I  would  say,  that  I  rather  think  that  the 
point  of  competency  is  still  open. 

Although  the  judgment  of  this  Court  was  reversed,  the  defenders  were 
entitled  to  hold  that  judgment  to  be  the  law  till  they  were  taught  the  contrary 
by  the  judgment  of  the  Court  of  appeal ;  and  the  question  of  bona  fides  here 
makes  the  case  diffe-  [313]  -rent  from  that  of  Maberly,  and  that  of  Falljambe, 
mentioned  in  the  report  of  the  case  of  Maberly.  Had  this  been  a  question  of 
duty,  and  the  House  of  Lords  had  fixed  a  different  principle  from  what  you  did, 
and  had  altered  your  judgment  upon  that  point,  the  case  of  Maberly  would 
have  applied.  There  the  circumstances  justified  the  claim.  The  whole  case 
went  to  the  House  of  Lords ;  it  was  remitted  to  this  Court  to  allow  a  proof ; 
a  proof  was  allowed ;  and  it  was  upon  the  result  of  that  proof  the  case  of 
Maberly  was  then  decided. 

We  had  a  case,  which  is  alluded  to  in  the  report  of  the  case  of  Maberly, 
Falljambe,  not  reported,  in  which  this  Court  had  first  found  that  there  was  no 
claim  for  damages.  That  case  went  to  the  House  of  Lords,  and  it  then  came 
back  here.  The  Court  found  there  was  no  claim  against  William  Elphinston. 
The  House  of  Lords  reversed  that  judgment ;  and  when  the  case  came  here,  it 
became  necessary  to  find  whether  damages  would  include  the  previous  expenses. 
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None  were  found  due.  The  case  then  went  to  the  House  of  Lords.  Expenses 
could  not  be  found  there.  The  case  came  back  from  the  House  of  Lords,  and 
then  you  found  the  whole  expenses,  from  the  beginning  of  the  action,  due  as 
part  of  the  damages.  And  I  think  the  interlocutor  was  right.  But  it  is 
impossible  to  apply  that  case  to  this. 

With  regard  to  the  right  of  retention  on  account  of  the  meliorations,  I  confess 
that,  if  I  had  been  sitting  here  when  that  point  was  before  your  Lordships,  I 
should  have  hesitated  as  to  finding  it  did  not  belong  to  the  defenders.  My 
reasons  of  doubt  are  founded  upon  the  right  in  law,  which,  whenever  it  allows 
this  plea  of  meliorations  to  persons  holding  pi-operty  and  thinking  it  their  own, 
gives  them  retention  till  they  are  repaid.  This  was  also  the  clear  rule  of  the 
Eoman  law.  If  I  had  been  sitting  here  when  that  question  was  before  you, 
I  would  have  expressed  those  doubts ;  but  that  is  decided. 

But  is  there  any  ground  for  giving  expenses  to  the  pursuer  ?  I  cannot  find 
that  the  purchasers  were  wrong  in  defending  what  they  believed  to  be  their  own ; 
and  I  rather  hold  that  they  should  have  held  the  estate  till  indemnified  in  these 
very  expenses.  And  therefore,  if  the  question  had  depended  on  that  point,  I 
should  have  been  quite  clear  that  no  expenses  were  due  to  the  pursuer. 

But  coming  to  the  last  point,  that  as  to  bygone  rents  and  fruits,  is  it  possible 
there  can  be  any  doubt  as  to  it  ?  No  bygones  were  due  till  the  decision  of  the 
House  of  Lords.  Mr  Pyper  [314]  has  stated  strongly,  that  we  should  take  into 
consideration  the  advantages  derived  by  the  defenders  from  the  other  party, 
the  pursuer,  being  kept  long  out  of  possession.  I  am  rather  surprised  at  what 
has  been  stated.  It  occurs  to  me  that  this  gentleman  has  been  the  most 
successful  litigant  that  was  ever  before  a  Court  of  law.  I  do  not  remember 
ever  to  have  heard  of  such  success  in  such  a  plea.  I  do  not  find  fault  with  the 
judgment  of  the  House  of  Lords ;  but  I  never  can  change  my  opinion,  that  Mr. 
Agnew  has  been  a  wonderfully  successful  litigant;  and,  therefore,  the  other 
parties  have  been  just  as  unsuccessful  and  unfortunate. 

If  it  had  been  necessary  to  decide  the  question  of  bygone  rents  as  a  single 
point  in  this  case,  and  not  upon  taking  a  complex  view  of  the  whole  case,  my 
opinion  would  have  been  decidedly  that  this  party  was  liable  in  the  whole 
expenses  to  the  purchasers.  But  I  do  not  wish  to  take  a  different  view  from 
your  Lordships  in  this  matter,  and  I  adopt  the  opinion  which  has  been  given 
as  to  expenses,  finding  none  due  to  either  party. 

Lord  Justice'Clerk, — Upon  all  the  three  points  as  to  this  claim  for  ex- 
penses, my  opinion  is  the  same  with  your  Lordships,  that  we  ought  not  to  allow 
them. 

As  to  the  first  point,  I  am  surprised  the  claim  is  made.  No  doubt  it  was 
reserved.  But,  considering  the  peculiar  circumstances  in  which  the  cause 
originated  here,  the  manner  in  which  the  litigation  was  conducted,  and  the 
different  judgments  pronounced  here,  and  only  altered  by  the  House  of  Lords 
in  1822,  unless  that  House,  which  could  have  done  so,  had  directed  us  not  only 
to  restore  the  lands  to  the  pursuer,  but  to  award  full  expenses,  I  did  not  think 
the  party  would  have  made  that  demand.  For,  unless  it  were  imperative  in 
every  case,  whatever  might  be  the  ground  of  doubt  as  to  an  action,  that  expenses 
were  always  given  to  the  prevailing  party,  it  was  extravagant  to  entertain  any 
hopes  that  we  would  here  award  them. 

And  here  there  is  this  peculiar  feature  in  the  case.  The  judgment  of  this 
Court  awarded  expenses  against  Mr.  Agnew,  the  pursuer.  Execution  pending 
appeal  was  granted,  and  mey  were  paid  by  him ;  and  that  must  have  been 
pressed  upon  the  House  of  Lords.  And  yet  that  House  did  not  instruct  us  to 
give  expenses  to  Mr.  Agnew.  Therefore,  admitting  there  may  be  cases  in  which, 
after  a  judgment  of  the  House  of  Lords,  it  may  te  competent  for  this  Court  to 
award  expenses  incurred  previous  to  appeal,  sure  I  am  that  this  is  a  case  where, 
the  House  of  Lords  having  given  no  hint  that  such  should  be  the  sequel  of 
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their  [316]  reversal  of  our  judgment,  you  would  not  interpret  that  this  was 
their  meaning. 

As  to  the  other  matters,  I  am  also  of  the  same  opinion  as  your  Lordships. 
As  to  the  plea  of  retention  of  the  lands  in  security  of  meliorations,  I  may 
remark,  that  it  was  not  considered  by  us  so  free  from  doubt  as  that  we  should 
be  surprised  that  Lord  Alloway  does  not  agree  with  what  the  Court  found.  But 
the  question  was  well  heard  and  considered  here.  We  felt,  as  we  ever  have 
done,  that  whatever  our  opinions  might  be,  we  were  bound  to  follow  out  the 
judgment  of  the  House  of  Lords,  and  therefore  we  decerned  in  the  removing. 
It  was  only  retention  for  security ;  and,  under  all  the  circumstances,  we  decerned 
in  the  removing.     But  is  that  a  case  for  expenses  ? 

As  to  the  other  case,  r^arding  the  bygone  rents,  considering  the  very  hard 
fate  of  those  gentlemen,  whatever  Mr.  Vans  Agnew,  or  others  for  him,  may  have 
stated,  I  venture  to  say,  that  there  is  no  part  of  the  human  race  who  differ  on 
the  subject ;  all  must  agree  in  opinion  that  the  hardship  is  upon  the  defenders. 
And  after  they  had  been  in  possession  during  thirty  or  forty  years,  a  demand 
being  made  of  bygone  rents,  we  are  well  entitled  to  award  expenses  to  the  parties. 
We  must  measure  out  justice  to  both  parties ;  and  I  concur  with  you  in 
thinking,  that  setting  off*  the  one  case  against  the  other,  as  has  been  proposed,  is 
right,  and  to  refuse  expenses  to  both  parties. 

The  Court  accordingly,  on  the  24th  Jime  1826,  "  found  no  expenses  due  to 
"  any  of  the  parties." 

Both  parties  appealed ;  Mrs.  Robertson  on  the  merits  and  expenses,  and  Lord 
Stair  and  others  as  to  expenses. 

Appellant,  (Mrs.  Bobertson), — I.  The  House  of  Lords  having  declared,  that 
the  children  of  Robert  Vans  Agnew  appear,  on  the  face  of  the  proceedings,  to 
have  been  minors  when  the  interlocutors  in  the  action  of  declarator  and  sale 
raised  against  them  were  pronounced,  and  not  to  have  been  properly  brought 
before  the  Court  as  defenders  in  that  action,  it  is  now  quite  incompetent  for  the 
respondents  to  say  that,  de  fctcto,  the  children  were  properly  called.  The  ques- 
tion must  be  argued  as  one  in  which  it  has  been  finally  decided,  that  the  sale 
has  been  made  a  7wn  do-  [316]  -mino  ;  leaving  the  single  inquiry,  to  whom  belongs 
the  rents  and  profits  which  have  fallen  since  the  accession  of  the  person  ill^ally 
kept  out  of  possession  ?  The  general  rule  clearly  is,  that  a  party  who  is  bound 
to  restore  an  estate,  of  which  he  has  illegally  had  possession,  to  its  true  owner, 
must  also  restore  the  fruits  and  profits  of  which  the  true  owner  has  been  deprived. 
To  this  there  is  the  exception.  Bona  fide  possessor  fadt  ftwctos  perceptos  et  con- 
sumptos  8U0S,  But  this  rule,  from  the  nature  of  the  property  in  question,  is 
inapplicable.  The  present  is  an  instance  of  an  heir  of  entail,  a  mere  lif erenter ; 
and  if  bona  fides  did  protect,  it  would  only  do  so  to  the  extent  of  the  interest  of  the 
fruits.  The  most  unjust  consequences  would  ensue  if  the  fruits  themselves  could 
be  swallowed  up ;  an  heir  of  entail  might  litigate  for  his  lifetime,  and  dying  on 
the  day  his  right  was  declared,  take  nothing  by  his  victory.  The  maxim, 
therefore,  of  bona  fide  possessor,  &c.  cannot  to  any  extent  be  pleaded  against  the 
right  conferred  by  the  statute  1685  on  heirs  of  entail  Beieddes,  the  sale  was 
authorized  by  a  private  Act,  to  the  provisions  and  directions  of  which  the  seller 
was  bound  to  adhere.  The  purchasers  did  not  make  themselves  acquainted  with 
the  provisions  of  the  statute ;  they  were  guilty  of  an  indiscretion  and  rashness 
for  which  they  alone  must  siiflfer ;  and  if  they  were  aware,  then  they  stttnd  in 
this  question  in  pessima  fide,  and  in  both  cases  must  make  restitution  of  the 
fruits  to  the  true  owner.  The  exception  has  been  introduced  in  favour  to  the 
innocent  possessor,  who  has  reaped  and  consumed  the  profits ;  and  in  poenam  of 
the  neglect  of  the  true  owner,  who  allowed  the  innocent  consumer  to  be  deceived. 
But  here  was  no  neglect  on  the  piurt  of  the  true  owner.  The  only  inquiry  there- 
fore is,  What  is  meant  by  the  innocency  of  the  consumer  ?  Now,  where  the 
circumstances  of  the  case  are  such,  that  the  party  taking  the  null  or  defective 
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right  ought  to  have  been  aware  of  the  fraud,  the  plea  of  bona  fides  is  no  protec- 
tion, dvlpa  lata  equiparatv/r  dolo.  But  here  the  gross  departures  from  the 
provisions  of  the  statute  were  too  apparent  to  permit  the  purchasers  to  say  that 
they  were  ignorant  of  them.  The  smallest  attention  and  reflection  would  have 
shewn  that  the  title  was  void.  In  truth,  they  were  in  mcda  fide  throughout 
But  the  plea  of  hona  fide  possessor,  &c.  is  barred  by  the  late  pursuer's  privil^fe 
as  a  minor  to  restitutio  in  integrum.  This  is  undoubted  law,  and  founded  on  the 
soundest  policy.  The  lesion  done  to  the  substitute  heirs  is  manifest,  and  the 
expiry  of  the  qvxxdriennium  lUile  does  not  bar  the  privilege,  since  the  qiuxdriennittm 
has  only  reference  to  deeds  requiring  reduc- [317] -tion,  not  to  deeds  which, 
being  null  in  themselves,  admit  of  a  mere  declarator  of  nullity.  Besides,  the 
respondents,  by  the  very  terms  of  their  purchase,  have  protected  themselves  by 
clauses  of  warrandice,  and  recourse  is  therefore  still  open  against  the  pursuer  of 
the  sale,  and  the  creditors  paid  under  it. 

II.  At  all  events,  the  appellant  is  entitled  to  repetition  from  the  date  of  the 
service  of  Mr.  Agnew's  appeal  in  July  1810.  That  was  equivalent  to  citation, 
and  was  a  judicial  warning  that  the  sales  were  to  be  challenged,  and  operated  as 
an  absolute  extinction  of  bona  fides;  for  this  challenge  did  not  rest  on  grounds 
of  an  obscure  and  doubtful  nature,  (which  might  warrant  the  continuance  of 
bona  fides  until  the  first  and  final  judgment  on  it),  but  on  plain  and  manifest 
nullities.  At  any  rate,  it  is  quite  impossible  to  conceive  that  the  bona  fides  can 
last  longer  than  the  judgment  of  the  House  of  Lords  on  the  31st  July  1822 ;  and 
therefore,  the  profits  from  that  day,  and  not  merely  from  the  Martinmas  follow- 
ing, belonged  to  the  appellant 

III.  The  appellant  is  entitled  to  the  expenses  incurred  in  this  litigation,  and 
particularly  to  those  prior  to  the  appeal  in  which  he  was  successf uL 

Respondents. — ^A  question  of  bona  fides  is  one  of  fact,  depending  on  the  cir- 
cumstcuices  of  the  case.  The  doctrine  it  involves  is  founded  on  equity,  and 
enforced  by  positive  law.  There  is  nothing  in  the  res  gestce  of  this  case  that  is 
inconsistent  with  the  most  perfect  bona  fides  of  the  purchasers.  Neither  collu- 
sion nor  any  moral  blame  attaches  to  them ;  and  if  there  did,  that  could  not 
aflfect  the  respondents,  who  were  neither  cognizant  nor  participant  therein.  But 
the  judgment  of  the  House  of  Lords  does  not  proceed  on  the  presumption  of 
delinquency,  but  on  a  technical  flaw  in  the  proceedings ; — a  nullity  neither  so 
obvious  nor  indisputable  as  to  operate  as  a  bar  to  the  defence  of  bona  fides.  A 
mere  mistake  in  law,  if  a  real  and  sincere  mistake,  will  not  shut  out  bona  fides,  or 
the  benefits  flowing  from  it  In  order  to  exclude  the  plea,  there  must  be  an 
error  of  that  glaring  kind,  that  no  person  of  ordinary  understanding  can  be  sup- 
posed to  have  overlooked  it,  or  to  bie  ignorant  of  its  fatal  nature.  But  there  is 
nothing  of  this  kind  tainting  the  proceedings  in  the  present  case.  Indeed  there 
is  still  very  great  doubt  whether  the  fact  truly  was  as  assumed  in  the  House  of 
Lords,  that  no  tiUor  ad  litem  had  been  appointed  to  conduct  the  minors'  defence ; 
and,  at  all  events,  the  pcurties  purchasing  could  not  be  held  to  be  very  blamable 
if  they  allow  themselves  to  be  misled  on  a  point  so  dubious.  Besides,  the  error, 
if  one,  is  imputable  to  the  Court ;  [318]  but  purchasers  at  sales  under  Acts  of 
Parliament,  carried  on  before  the  Court  of  Session,  are  not  liable  for  mistakes  of 
the  Court  The  private  statute  gave  no  particular  instructions  as  to  conducting 
the  process  of  sale,  but  left  those  to  the  usual  form  of  the  Court ;  and  there  was 
notUng  to  warn  the  respondents  that  these  forms  had  not  been  rigidly 
observed.  Though  it  may  not  in  questions  of  title,  yet  in  questions  of  bona 
fides  ignorance  excuses.  The  plea  of  restitutio  in  integrum  is  inapplicable. 
This  is  not  an  action  of  reduction  on  the  head  of  minority  and  lesion,  either 
in  form  or  substance,  and  besides,  was  not  brought  within  the  juadrienrUum 
utile.  The  warrandice  is  of  little  or  no  value,  but  even  if  it  were  the  reverse, 
the  plea  is  j%ls  tertii  to  the  appellant  There  is  nothinc  in  the  argument 
foimded  on  the  statute  1685  ;  for  whenever  part  of  an  entaUed  estate  is  set  hree 
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from  the  fetters  of  an  entail  by  an  Act  of  Parliament,  the  entail  becomeo  quoad 
hoenon  existant. 

The  period  at  which  the  bona  fides  must  be  held  to  cease  is  in  the  arbitrement 
of  the  Judge.  In  the  present  instance  there  is  nothing  that  should  have  created 
the  conscientia  rei  oiieTuc,  until  the  judgment  of  the  House  of  Lords  reducing  the 
sales.  Bona  fides  is  not  lost  by  mere  citation,  unless  the  nullity  be  so  clear  as 
not  to  bear  two  opinions,  which  certainly  is  not  the  case  here.  It  is  plain  that  a 
term  cannot  be  divided  into  fractional  parts,  and  therefore  the  Court  most 
correctly  found  the  rents  due  up  to  Martinmas,  the  first  term  after  the  judgment 
of  the  House  of  Lords,  to  belong  to  the  respondents. 

Every  consideration  of  justice  tends  to  shew  that  the  appellant  was  not 
entitled  to  expenses,  and  that  the  respondents  were. 

The  House  of  Lords  found,  ''  that  their  Lordships  having,  on  the  31st  of 
*'  July  1822,  declared  the  title  of  the  then  appellant,  John  Vans  Agnew,  to  have 
'*  the  lands  in  question  restored  to  him,  the  possession  of  the  respondents  in  the 
"  present  appeal  could  not  be  deemed  a  bona  fide  possession  after  that  day,  and 
"  the  said  John  Vans  Agnew  ought  to  be  considered  as  entitled  to  demand  from 
''  the  tenants  of  the  lands  the  rents  due  from  them,  as  if  he  had  then  first 
"  succeeded  to  the  title  under  the  entail  under  which  he  claimed,  unaffected  by 
"  any  act  to  his  prejudice ;  and  their  Lordships  are  of  opinion,  that  the  repre- 
"  sentative  of  the  said  John  Vans  Agnew  is  entitled  to  receive  the  rents  which 
"  fell  due  at  Martinmas  1822,  bein^  after  the  judgment  of  this  House.  It  is 
*'  therefore  ordered  and  adjudged,  that  the  interlocutors  complained  of  in  the 
"  said  original  appeal,  [319]  so  far  as  they  repel  the  claim  of  the  appellant  as 
"  the  representative  of  the  said  John  Vans  Agnew  to  the  rents  due  from  the 
"  occupiers  of  the  lands  in  question  under  the  respondents,  which  became  due 
''  at  Martinmas  1822,  subsequent  to  the  judgment  of  this  House  of  the  31st  of 
**  July  1822,  be,  and  the  same  are  hereby  reversed ;  and  it  is  also  declared,  that 
''  the  appellant  is  entitled  to  the  rents  which  became  due  at  Martinmas  1822, 
**  from  the  several  tenants  of  the  lands  in  question,  without  prejudice  to  any 
"  question  whether,  if  the  respondents,  or  an^  of  them,  were  in  the  personal 
"  occupation  of  any  part  of  the  lands  in  question,  and  had  sown  crops  thereon, 
"  they  were  entitled  to  the  benefit  of  such  crops  gathered  before  Martinmas 
"  1822,  although  subsequent  to  the  31st  of  July  preceding.  And  it  is  further 
"  ordered,  that  the  cause  bo  remitted  back  to  the  Court  of  Session  to  give 
''  directions  accordingly.  And  it  is  further  ordered,  that  the  said  cross  appeal 
'*  be,  and  the  same  is  hereby  dismissed  this  House,  and  that  the  interlocutor  of 
''  the  Lords  of  Session  of  the  said  Second  Division,  so  far  as  complained  of  in 
"  the  said  cross  appeal,  be,  and  the  same  is  hereby  affirmed.  And  it  is  further 
''  ordered,  that  the  appellants  in  the  said  cross  appeal  do  pay  or  cause  to  be 
<'  paid  to  the  respondent,  the  sum  of  L.60  for  her  costs,  in  respect  of  the  said 
"  cross  appeal." 

Lord  Sbdbsdalb. — ''  My  Lords,  There  is  the  case  of  Robertson  v.  the  Earl  of  Stair, 
which  has  been  argued  before  your  Lordships,  and  the  question  upon  which  is  now  con- 
fined to  one  point.  Your  Lordships  will  recollect  that  Uiere  was  a  decision  of  the  Coiurt 
of  Session,  giving  the  profits  of  the  estate  to  the  representatives  of  Mr.  John  Vans 
Agnew,  but  only  from  the  time  when  the  Court  of  Session  adopted  the  decision  of  this 
House.  My  Lords,  the  decision  of  the  Court  of  Session  I  conceive  to  have  been  well 
founded  in  other  respects,  though  certainly  a  very  harsh  decision,  because  the  conse- 
quence of  it  was  to  give  a  certain  degree  of  effect  to  a  most  fraudulent  transaction  which 
had  taken  place,  by  which  the  original  party  in  this  cause,  Mr.  John  Vans  Agnew,  was 
deprived  for  many  years  of  the  possession  of  a  considerable  property  to  which  he  was 
entitled ;  but  the  Court  of  Session  having  at  first  decided  against  his  title,  when  this 
House  afterwards  reversed  that  decision,  Uiey  decided  in  favour  of  his  title. 

''  My  Lords, — ^According  to  what  has  been  of  late  years  decided  to  be  the  law  of 
Scotland,  tbou^  it  was  not  certainly  the  origiDal  law  of  Scotland,  what  are  called  by- 
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gone  profits  are  not  to  be  given  against  persons  who  hold  by  a  bona  fide  title.  The 
decisions  of  the  Court  of  Session  have  of  late  years  been  very  strong  upon  that  subject, 
though  I  think  they  were  contrary  to  the  old  law  upon  the  subject, — contrary,  I  should 
say,  to  the  law  as  it  is  manifested  by  the  old  Act  of  the  Scot-  [S20]  -tish  Parliament^ 
which  thought  it  necessary  to  make  a  particular  law  in  the  case  of  a  succession  to 
entailed  estates,  upon  the  decease  of  the  heir  in  possession,  that  bygone  profits  should 
not  be  given  against  the  tenants  who  were  bona  fide  in  possession,  and  holding  by  leases, 
and  paying  the  rents  that  were  due,  which  shews  that  the  old  ]aw  of  Scotland  upon  that 
subject  was  far  different  from  that  which  has  been  recently  established ;  but  I  should 
hold,  that  we  are  so  bound  by  what  has  been  recently  established,  that  we  cannot  do 
that  in  this  case,  which,  if  the  question  had  arisen  in  the  Courts  of  this  country,  would 
have  been  thought  justice. 

"  My  Lords, — I  conceive  that  the  Court  of  Session  have  clearly  been  wrong  upon 
their  own  principles,  but  to  a  small  extent.  I  conceive  that  the  moment  that  this 
House  pronounced  against  the  right  of  the  persons  who  were  in  possession,  they  could 
no  longer  be  deemed  bona  fide  possessors,  because  they  protected  themselves  before  under 
the  decision  of  the  Court  of  Session  in  their  favour,  and  they  could  not  protect  them- 
selves any  longer  by  that  decision,  when  the  judgment  of  this  House  reversing  that 
decision  was  against  them.  I  apprehend,  therefore,  that  according  to  the  principle  even 
of  the  recent  decisions  of  the  Court  of  Session  in  Scotland,  this  interlocutor  ought  to  be 
reversed,  so  far  as  it  refuses  the  profits  of  the  estate  until  the  order  of  this  House  was 
made  the  order  of  the  Court  of  Session ;  because  it  is  perfectly  clear,  that  under  that  old 
Act  of  Parliament  I  have  mentioned,  the  old  law  of  Scotland  was  unquestionably  different 
from  that  which  is  now  the  rule  of  the  Court  of  Session. 

"  My  Lords, — I  should  therefore  say,  that  although,  when  the  Court  of  Session  had 
decided  that  the  proceedings  had  been  proper  under  the  Act  of  Parliament,  under  the 
authority  of  which  the  estates  in  question  were  disposed  of,  the  persons  who  take  under 
the  sales  that  took  place  might  be  the  bona  fide  holders  of  the  property,  yet^  from  the 
moment  that  this  House  had  reversed  those  decisions,  they  could  no  longer,  upon  any 
principle  whatever,  be  the  bona  fide  holders. 

"  My  Lords, — For  a  number  of  years  the  profits  of  this  estate  will  be  lost  to  the 
representatives  of  Mr.  John  Vans  Agnew,  according  to  the  rule  applicable  to  this  subject 
laid  down  by  the  Court  of  Session,  which  it  is  desirable  to  adhere  to,  so  as  not  to  throw 
the  law  of  that  Coiurt  into  confusion ;  and  though  I  think  that  they  have  decided  against 
what  was  the  law  in  my  humble  opinion,  and  against  what  has  been  laid  down  as  the 
law,  yet  that  has  been  done  in  so  many  cases,  and  was  recognized  by  this  House  in  the 
case  of  the  lessees  of  the  Queensberry  estate,  that  it  would  be  impossible  now  to  alter 
that  part  of  the  decision ;  but  so  far  as  it  refuses  the  bygone  profits  &om  the  time  when 
this  House  pronounced  a  decision  against  the  title  of  the  respondents,  I  think  it  is 
impossible  to  say,  that  the  representative  of  Mr.  John  Vans  Agnew  is  not  entitled  to 
those  rents  and  profits ;  and  therefore  I  should  propose  so  far  to  reverse  the  decision, 
and  to  declare  that  the  repre-  [321]  -sentative  is  entitled  from  the  time  of  the  order  of 
the  House  upon  the  subject. 

"  My  Lords, — It  would  be  very  extraordinary  indeed,  if  the  order  of  this  House  was 
not  to  have  any  effect  till  it  was  made  an  order  of  the  Court  of  Session.  Those  of  your 
Lordships  who  were  present  in  this  House  upon  the  former  occasion,  will  remember  the 
pains  which  the  Court  of  Session  took  to  delay  obedience  to  that  order ;  and  perhaps 
under  those  circumstances,  this  House  ought  to  have  taken  stronger  notice  of  that  than 
they  did. 

"  My  Lords, — ^There  is  a  cross  appeal,  which  is  with  respect  to  costs ;  and  it  is  most 
extraordinary  that  those  persons  should  conceive  that  they  ought  to  have  had  costs. 
That  under  these  circumstances  they  should  conceive  themselves  entitled  to  costs,  against 
a  person  who  is  in  conscience  unquestionably  entitled,  and  whom  nothing  but  a  rule  of 
law  excludes  from  a  portion  of  what  ought  to  be  the  result  of  that  title,  is  certainly 
very  extraordinary.  Therefore  I  should  submit  to  your  Lordships,  that  that  ought  to 
be  dismissed  with  costs.  With  respect  to  the  other  subject,  upon  which  the  Court  of 
Session  have  given  the  decision  I  have  mentioned,  the  only  alteration  that  can  be  made 
upon  that  subject  will  be,  to  give  the  profits  of  the  estate  from  the  time  that  the  House 
pronounced  the  decision  in  favour  of  Mr.  John  Vans  Agnew.  It  is  not  a  large  sum  in 
itself  but  it  is  considerable  with  respect  to  the  property  in  litigation* 
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« My  Loids, — I  believe  it  will  be  necessary  to  frame  an  order  upon  the  subject, 
which  I  have  not  done,  not  knowing  whether  the  noble  and  learned  Lord  near  me  would 
be  able  to  attend  to  day  or  not ;  but  if  your  opinion  concurs  with  mine,  it  will  be 
necessary  to  frame  an  order  to  that  efifect" 

Eabl  of  Eldon. — "  My  opinion  is  exactly  the  same  with  that  which  has  been  stated 
by  the  noble  and  learned  Lord ;  and  I  state  that  opinion  with  great  regret,  because  it 
does  appear  to  me  that  the  law  of  Scotland,  as  it  has  been  established,  works  a  most 
gross  injustice ;  and  it  is  very  desirable  to  consider  whether  by  statute  it  should  not  be 
altered.  This  is  the  case  of  an  heir  of  entail,  who  is,  as  your  Lordships  know,  for  many 
purposes,  not  more  than  a  tenant  for  life ;  and  if  those  who  go  before  him  in  the  enjoy- 
ment of  the  estate  abstract  the  whole  value  from  his  life  estate,  he  can  have  no  remedy, 
although  he  can  recover  the  estate  for  himself  and  those  who  come  after  him.  But 
such  is  the  law  of  Scotland,  so  often  pronounced,  and  in  the  Queensberry  case  confirmed 
by  this  House,  that  I  apprehend  it  is  impossible  to  remedy  it  except  by  statute.  I  say 
again,  that  I  regret  that  I  am  obliged  to  concur  with  the  opinion  of  the  noble  and 
learned  Lord." 

Lord  Redbsdalb. — "  I  cannot  forbear  from  making  an  observation  with  respect  to 
the  Queensberry  case.  The  Duke  of  Buccleuch  [322]  quarrelled  the  disposition  which 
had  been  made  of  the  estate.  The  final  judgment  in  this  case  was  not  obtained  till 
shortly  after  his  death.  He  was  in  litigation  a  number  of  years, — at  last,  after  incurring 
immense  expense,  his  representative  obtained  a  judgment  in  his  favour,  and  by  that 
judgment  he  got  nothing. — That  is  the  law  of  Scotland ! " 

On  a  subsequent  day  Lord  Redbsdalb  rose  and  said, — "  My  Lords,  There  is  a  case 
of  Robertson  v.  the  Earl  of  Stair,  which  was  heard  before  your  Lordships  some  time  ago, 
on  which  I  will  trouble  your  Lordships  with  only  a  few  words.  The  case  simply  was 
in  respect  of  the  bygone  rents  and  profits  of  a  property  which  had  been  recovered,  as  to 
which  there  was  a  former  judgment  by  this  House,  avoiding  certain  transactions  which 
had  taken  place.  The  question  was,  whether  the  succeeding  tenant  in  tail  was  not 
entitled  to  those  bygone  rents  and  profits ;  but  as  the  Ck)urt  of  Session  had  not  seen  fit 
by  their  judgment  to  avoid  the  acts  of  the  former  tenant  in  tail,  they  were  of  opinion 
that  they  could  not  give  those  bygone  profits  to  the  person  who  was  the  succeeding 
tenant  in  taiL  It  was  insisted,  when  the  case  was  remitted  to  the  Court  of  Session,  that 
the  parties  who  were  in  possession  were,  under  the  title  they  had  acquired,  to  be  con- 
sidered as  bona  fide  holders  of  the  estate,  and  consequently  not  answerable  for  the  by- 
gone profits. 

"  My  Lords, — ^When  the  cause  came  on  to  be  heard  on  the  appeal,  as  to  that  part  of 
the  decree  which  decided  that  these  individuals  ought  to  be  considered  as  in  bona  fide 
possession,  (the  Court  of  Session  having  been  of  opinion  in  their  favour  as  to  the  validity 
of  the  sales,  but  which  was  reversed  by  this  House),  it  followed,  that  from  the  moment 
that  was  reversed  on  the  31st  of  July  1822,  it  could  no  longer  be  said  that  they  were  to 
be  considered  as  bona  fide  possessors ;  and  therefore  I  conceive,  beyond  all  question, 
from  that  moment  the  party  who  had  the  judgment  in  his  favour  was  entitled  to  the 
estate ;  and  that  would,  according  to  the  law  of  Scotland,  and  according  to  authorities 
which  might  be  referred  to  on  the  subject,  entitle  him  to  demand  of  the  tenants  in 
possession  under  the  preceding  tenant  in  tail,  the  rents  which  became  due  at  the  next 
rent  day,  not  at  the  moment  disturbing  those  tenants.  Under  that  impression  I 
originally  proposed  the  course  I  did.  I  understand  that  some  of  the  parties  were  in  the 
actual  possession  and  enjoyment  of  land, — ^not  that  that  appears,  as  I  can  find,  in  the 
priKjeedings,  but  it  is  so  suggested.  Therefore  the  course  I  would  propose,  my  Lords,  to 
take,  would  be  to  declare,  that,  with  respect  to  the  rents  which  were  due  from  tenants, 
and  which  were  received  under  the  sequestration,  and  which  were  received  by  the  judicial 
factor  at  and  from  Martinmas  day  after  the  31st  of  July  1822,  these  should  belong  to 
the  representative  of  Mr.  Vans  Agnew,  who  was  then  entitled,  as  tenant  in  tail ;  and 
that  if  any  of  the  parties,  the  respondents  in  that  appeal,  were  in  actual  possession  or 
occupation,  and  cultivated  the  land,  they  [323]  were,  according  to  the  practice  in  the 
Courts  of  Scotland,  founded  in  some  degree  on  the  civil  law,  but  carried  much  further 
than  the  civil  law,  to  pay  rent  for  the  land  they  so  held  and  enjoyed.  With  that  simple 
alteration,  I  should  propose  that  that  be  the  judgment  of  your  Lordships. 

AppeOanea  Aid7ioriiie8.—2  Stair,  1,  22  and  23 ;  2  Ersk.  1,  21,  25,  35 ;  4  Ersk.  2, 
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34  and  35,  and  3,  6,  10 ;  4  Bank.  46,  104 ;  1  Stair,  9,  16,  and  2,  12,  7 ;  1  Bank.  8, 12  ; 
Fonblanque  on  Equity,  2,  151;  Grant,  Nov.  16,  1663,  (1743);  Cardross,  Jan.  3,  1711, 
(1747  and  Rob.  Appeal  Cases,  37);  Rutherford,  June  20,  1722,  (1770);  Agnew,  July 
15, 1746,  (1732) ;  York  Building  Company,  March  8, 1793,  and  May  13, 1795,  (13,367) ; 
6  Stair,  20,  21 ;  6  Ersk.  1,  22  ;  1584,  c.  3 ;  1621,  c.  7 ;  1663,  c.  10 ;  1681,  c.  19  ;  1695, 
c.  6 ;  1  Ersk.  7,  38  and  41 ;  1  Stair,  6,  44 ;  Thomson,  July  3,  1781,  (8985) ;  Cod.  5,  tit 
71,  §  16 ;  Cuningham,  Feb.  19,  1635,  (1738);  Gray,  Feb.  23,  1672,  (1755);  Mibie,  July 
19,  1715,  (1759);  Oliphant,  Nov.  30,  1790,  (1721);  Wedgewood,  June  13,  1820,  (not 
reported)  ;  Duke  of  Athole,  June  20, 1822,  (1  Shaw  and  Ballantine,  No.  560) ;  Maberly, 
March  11,  1826,  (4  Shaw  and  Dunlop,  No.  362);  Wilson  Bowman,  March  29,  1802, 
(No.  4  App.  Bona  and  Mala  Fides). 

Respondents  AutJwritiea.-^O  Dig.  16,  109 ;  1  Stair,  7,  12 ;  2  Stair,  1,  23  and  24 ; 
1  Bank.  8,  12  and  13 ;  2  Ersk.  1,  25  ;  4  Stair,  40,  21 ;  1621,  c.  18;  Mackenzie,  July  1, 
1752,  (7443) ;  Bonny,  July  30,  1760,  (1728) ;  Grant,  Feb.  9,  1765,  (1760) ;  Lane,  Jan. 
17,  1782,  (5179);  4  Ersk.  1,  22;  CampbeU's  Executor,  Nov.  20,  1815,  (F.C.);  1  Stair, 
6,  44;  1  Bank.  7,  44;  1  Ersk.  7,  34  and  41 ;  Lawrie,  June  21,  1769,  (1764);  Jackson, 
July  5, 1811,  (F.C.) ;  Duke  of  Roxburghe,  Feb.  17, 1815,  (F.C.) ;  Turner,  March  3, 1820, 
(F.C.) ;  Potts,  May  30,  1822,  (1  Shaw  and  Ballantine,  No.  499 ;  and  2  Shaw's  Appeal 
Cases,  181) ;  Queensberry  Cases,  (2  Shaw's  Appeal  Cases,  p.  43);  Moir,  June  16,  1826, 
(4  Shaw  and  Dunlop,  No.  438). 

J.  Fraser — SpoUiswoode  and  Hobertson, — Solicitors. 
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Jambs  Brtcb,  John  Dickson,  and  Others,  Appellants. 

Waltee  Graham,  Eespondent. 

23d  July  1818. 

Idiotbt  and  Furiosity — Intbrdiotion — Expensbb — Law-Agbnt. — ^The  Court  of  Session 
having  appointed  a  curator  bonis  to  a  party  alleged  to  he  fatuous ;  and,  on  an  appli- 
cation hy  him  and  his  interdictors,  (one  of  whom  acted  as  his  law-agent),  having 
refused  to  recall  the  appointment,  and  repelled  an  ohjection  that  his  fatuity  could 
he  ascertained  only  hy  the  verdict  of  a  jury ;  and  having  found  hoth  his  interdictors 
and  agent  liable  in  expenses  to  the  curator ; — The  House  of  Lords,  after  a  remit  to 
the  Court  of  Session  for  the  opinions  of  all  the  Judges,  affirmed  the  judgment 
without  costs. 

This  was  the  sequel  of  the  case  reported  ante,  VoL  II.  p.  481,  26th  May  1826, 
(which  see).  After  it  had  been  remitted  to  the  Court  of  Session  for  the  opinions 
of  the  whole  Judges,  as  there  [324]  mentioned,  and  their  Lordships  had,  by  a 
majority,  adhered  to  their  judgment  refusing  to  recall  the  nomination  of  the 
curator,  the  House  of  Lords  ordered  and  adjudged,  that  the  interlocutors  be 
affirmed,  without  costs.^ 

Earl  of  Eldon. — "My  Lords,  This  was  an  appeal  brought  by  John  Dickson, 
Archibald  Gibson,  Andrew  Steele,  and  James  Knox,  stating  themselves  to  be  inter- 
dictors of  Mr.  James  Bryce,  who  is  represented  to  be  sometime  student  of  divinity, 
thereafter  teacher  of  languages  in  Edinburgh,  and  the  said  Andrew  Steele  as  his  agent. 
The  respondent  was  Mr.  Walter  Graham,  who  was  the  curator  bonis  to  James  Bryce ; — 
this  gentleman,  who  had  been  sometime  student  of  divinity,  and  thereafter  teacher  of 
languages  being,  at  the  time  these  tnmsactions  took  place,  represented  to  be  so  weak  in 
mind,  and  so  unable  to  take  care  of  his  own  affairs,  as  to  make  it  necessary  to  execute 

1  Bryce,  in  the  meanwhile,  had  died,  and  no  farther  hearing  took  place. 
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an  instrument,  which,  by  the  law  of  Scotland,  is  termed  an  instrument  of  interdiction, — 
an  instrument  by  which  he  consents  to  do  no  act  without  the  concurrence  and  consent 
of  those  four  gentlemen  who  are  named  as  interdictors. 

"  My  Lords, — The  law  of  Scotland  certainly  allows  a  man  to  place  himself  in  that 
situation.  The  books,  I  think,  represent  that  the  principle  of  the  law  of  Scotland  is 
this,  that  a  man  who  possesses  a  sufficient  portion  of  reason  to  be  conscious  of  the  weak- 
ness of  his  own  understanding,  not  furious  or  fatuous,  but  a  man  so  satisfied  that  ho 
ought  not  to  trust  himself  with  his  transactions,  may  execute  an  instrument,  binding 
him  not  to  do  any  act  mth  respect  to  his  estate,  without  the  consent  of  those  persons 
whom,  by  the  deed,  he  authorizes  to  superintend  for  him ;  or,  in  other  words,  without 
whose  consent  he  binds  himself  not  to  act.  I  understand  the  law  of  Scotland  to  have 
permitted  persons  in  that  situation  to  which  I  have  adverted,  to  place  their  affairs  under 
the  direction  of  others,  in  a  mode  which  may  be  more  pleasant  to  them  than  that 
of  resorting,  as  originally  it  was  thought  necessary,  to  a  suit,  in  order  to  pronounce 
that  the  individual  was  not  a  proper  person  who  should  be  trusted  to  administer  his 
affairs. 

"My  Lords, — This  instrument  being  executed,  an  application  was  made,  on  the 
death  of  a  brother  of  this  unfortunate  gentleman  Mr.  James  Bryce,  by  a  brother-in-law, 
a  gentleman  who  had  married  his  sister,  to  have  a  curator  bonis  appointed  to  take  care 
of  him,  something  in  the  nature  of  a  committee  of  the  estate.  A  medical  gentleman  of 
the  name  of  Abercrombie,  certified  that  his  state  was  such,  that  some  person  should  be 
authorized  to  superintend  him  ;  and  on  an  application  to  the  Ck)urt  of  Session  to  appoint 
such  a  person,  the  Court  of  Session  appointed  Mr.  Graham,  who  was  the  husband  of 
the  sister. 

[325]  "  The  first  step  taken  in  the  Court  of  Session,  desiring  that  that  appointment 
might  be  recalled,  was  in  January  1818  ;  and  on  that  occasion,  the  Court  of  Session  pro- 
nounced this  interlocutor,  which  is  the  first  interlocutor  appealed  from  : — '  They  refuse 

*  the  prayer  of  the  said  petition,  and  assoilzie  from  the  conclusions  of  the  same,  and 
'  decern :  find  the  several  interdictors,  with  whose  consent  the  said  petition  has  been 
'  offered,  conjunctly  and  severally  liable  to  the  respondent  in  the  expenses  of  process ; 
'  appoint  an  account  thereof  to  be  lodged ;  and  remit  the  same,  when  lodged,  to  the 

*  auditor  to  tax  and  report.'  This  is  an  appeal  from  this  interlocutor,  in  respect  of  the 
expenses  of  the  process, — an  appeal  by  these  four  gentlemen  who  are  the  interdictors 
under  this  deed,  this  interlocutor  finding  them  liable  in  the  expenses  of  the  litigation. 
My  Lords,  it  appears  that  this  order  to  pay  the  expenses  of  the  process  was  reslBted  with 
respect  to  three  of  them,  on  the  ground  that  they  took  no  part  in  the  business.  There 
was  a  petition  afterwards  presented  by  Bryce  himself.  Mr.  Steele,  one  of  them,  also 
resisted,  on  the  ground  that  he  appeared  only  as  agent  for  the  interdictors. 

"  My  Lords, — In  the  petition  made  in  the  name  of  James  Bryce,  an  application  was 
made  to  the  Court  that  there  might  be  a  process  of  cognition.  That  is  a  proceeding  in 
the  nature  of  our  commission  of  lunacy,  in  order  to  determine  whether  this  person  was 
in  that  state  in  which  it  was  proper  that  this  curator  bonis  should  be  continued.  Upon 
that  petition  the  Court  pronounced  this  interlocutor: — *They  remit  to  the  Sheriff- 
'  depute  of  the  shire  of  Edinburgh  to  inquire  concerning  the  condition  of  intellect 

*  and  state  of  faculties  of  the  petitioner  James  Biyce,  and  his  abilities  to  manage  and 

*  conduct  his  own  affa  rs  ;  and  also  concerning  the  truth  and  sufficiency  of  his  grounds 

*  of  complaint  of  harsh  or  improper  treatment,  or  neglect  of  his  comfort,  on  the  part  of 
'  Walter  Graham,  his  curator  bonis :  authorize  and  direct  the  said  Sheriff  to  proceed  in 

*  the  inquiry  by  personal  visitation  of,  and  intercourse  with  the  said  James  Bryce,  at 

*  various  times,  and  without  previous  warning  or  concert ;  as  also,  by  examination  upon 

*  oath  of  such  witnesses,  suggested  by  either  party,  who  have  sufficient  cause  of  know- 
'  ledge  respecting  the  premises,  and  likewise  by  the  opinion  of  medical  persons  named 
'  by  the  Sheriff  to  visit  him :  and  ordain  the  said  Sheriff  to  report  his  opinion  on  the 
<  said  matters,  and  each  of  them,  to  the  said  Lords :  and  in  case  a  minute  shall  be 

*  offered  on  the  part  of  James  Bryce,  praying  for  a  direction  to  the  Sheriff  to  proceed 
'  on  the  said  matter  by  jury  or  inquest,  allow  the  clerk  of  process  to  receive  and  mark 
'  the  same  as  part  of  the  process,  and  allow  the  said  curator  bonis  to  answer  the  said 

*  minute  in  case  he  shall  see  cause  so  to  do.'  Your  Lordships  therefore  observe,  that  so 
far  the  Court  of  Session  corrected  its  own  original  proceedings,  by  requiring  a  more 
minute  and  careful  examination  of  the  state  of  this  person ;  and  under  the  order  of  the 

S.K.R.  V.  11 
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Ck)urt,  the  Sheriflf-depute  of  the  shire  of  Edinburgh,  (I  believe  the  present  Lord  Advocate), 
proceeded  to  inquire  into  the  state  of  this  [JfflB]  person.  The  report  of  the  Sheriff- 
depute,  the  present  Lord  Advocate,  was  to  this  effect : — '  In  compliance  with  the  remit, 

*  the  reporter  upon  James  Bryce,  the  individual  therein  referred  to,  on  various  occasions 

*  in  the  course  of  the  last  four  months,  without  any  previous  warnings ;  and  had  also 
'  particular  access  to  see  him  in  the  course  of  the  examination  of  witnesses  which  has 

*  taken  place  under  the  above  remit.     The  reporter  also  directed  Doctors  Spens, 

*  Farquharson,  and  Wood,  to  visit  James  Bryce,  and  has  taken  their  examination  upon 

*  oath,  as  well  as  that  of  the  witnesses  suggested  by  either  party  as  having  sufficient 

*  cause  of  knowledge  respecting  the  premises ;  and  he  now  begs  leave  to  report,  1st, 

*  That  from  the  appearance,  manners,  habits,  and  conversations  of  the  above-mentioned 
'  James  Bryce,  it  appears  most  decidedly  to  the  reporter,  that  that  person  labours  under 

*  a  very  great  degree  of  mental  imbecility,  and  that  he  is  utterly  incapable  to  manage 

*  and  conduct  his  own  affairs.     This  impression  seems  fully  confirmed  by  the  united 

*  opinions  of  all  the  medical  men  who  have  been  examined,  and  is  indeed  supported  by 

*  the  whole  other  evidence  which  has  been  led ;  and  which  farther  shews,  that  Bryce's 

*  defect  of  mind  is  not  of  recent  origin,  but  has  been  progressive  for  a  period  of  nearly 

*  thirty  years.     This  circumstance,  while  it  almost  excludes  the  hope  of  amendment,  is 

*  calculated  to  remove  all  idea  of  the  appearance  which  this  person  exhibits  being  pro- 
'  duced  from,  or  even  affected  by,  the  judicial  proceedings  which  have  been  going  on 

*  concerning  him.     Indeed,  the  reporter  has  had  occasion,  in  the  course  of  various 

*  cognitions  that  have  gone  on  before  him,  to  observe,  that  persons  of  deranged  intellect 

*  are  at  times  capable  of  assuming  an  extraordinary  command  over  themselves,  and  can 

*  contrive  so  to  speak  and  to  act  for  a  short  space,  as  not  nnfrequently  to  induce  juries 
'  to  return  verdicts  in  their  favour,  while  the  real  state  of  the  party  would  warrant  a 

*  different  deliverance.    It  particularly  struck  the  reporter,  as  affording  material  evidence 

*  of  the  state  of  Bryce's  mind,  that  in  the  course  of  the  examination  of  witnesses,  at 

*  which  this  person  was  present,  he  evinced  no  power  of  any  such  command  over  him- 

*  self,  nor  coiJd  he  even  frequently  be  induced  to  keep  silence,  though  recommended  to 

*  him  by  those  who  were  attending  to  his  interest.     With  respect  to  the  alleged 

*  maltreatment,  it  will  be  seen  from  Uie  proof  that  this  rests  on  no  better  ground  than 
'  that  of  Bryce  having  for  some  time  past  made  general  complaints  of  that  nature  to 
'  certain  individuals ;  a  circumstance  on  which  no  reliance  can  be  placed,  as  the  making 
'  groundless  complaints  of  this  nature  is  a  very  usual  symptom  of,  and  attendant  upon 
'  derangement.     In  so  far  as  the  reporter  has  been  able  to  ascertain  it,  the  conduct  of 

*  Mr.  and  Mrs.  Graham  towards  Bryce  has  been  marked  with  all  proper  degree  of  kind- 

<  ness  and  attention,  and  he  himself  appears  to  have  been  sensible  of  this,  and  to  have 

*  been  satisfied  and  contented,  until  some  individuals  in  the  neighbourhood  where  he 

*  resided,  possibly  from  humane,  but  certainly  from  mistaken  motives,  appear  to  have 

*  encouraged  the  [327]  suspicions  of  ill  usage,  which  Bryce's  state  of  mind  was  so  much 

<  calculated  to  engender.  With  regard  to  his  present  residence,  it  appears  to  the 
'  reporter  that  his  room  is  good ;  that  all  due  attention  is  paid  to  his  comfort ;  and 

*  that  Mrs.  Paterson,  with  whom  he  resides,  is  a  person  well  calculated  for  such 

*  a  charge.' 

"This  report,  my  Lords,  was  dated  in  the  month  of  December  1818,  and  it  came 
under  the  consideration  of  the  Court  as  early  after  that  as  February  1819.  The  report 
being  prepared,  but  not  actually  brought  before  the  Court,  Mr.  Steele,  declining  any 
longer  to  continue  agent  to  Mr.  Bryce,  an  application  was  made  to  the  Court  to  appoint 
another,  who  was  accordingly  appointed.  Your  Lordships  will  observe  the  period, 
however,  at  which  that  appointment  was  made.  The  litigation  had  been  conducted  iinder 
the  direction  of  Mr.  Steele,  and  he  was  considered  by  the  Court  liable  to  all  the  expenses 
as  the  agent  who  had  carried  on  the  business  up  to  the  month  of  December  1818 :  He 
ceased  at  that  time  certainly, — and  on  his  application  another  agent  was  appointed ;  but 
he  acted  down  to  the  period  which  elapsed  between  the  remit  to  the  Sheriff-depute  and 
his  report :— when  the  report  was  about  to  be  prepared,  and  the  consideration  of  it  to 
be  entered  upon  in  the  Court  of  Session,  then  he  withdrew.  The  appeal  therefore,  my 
Lords,  has,  in  my  opinion,  been  brought  quite  irregularly  by  the  four  interdictors  with 
regard  to  the  first  part  of  the  case,  in  which  they  were  all  of  them  represented  by  Mr. 
Steele ;  and  with  reference  to  the  order  made,  that  Mr.  Steele  should  pay  the  expenses 
till  he  ceased  to  be  the  agent  previous  to  the  last  act  of  the  Court  of  Session. 
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"  My  Lords, — When  this  case  came  before  the  House  of  Lords  some  time  ago,  it 
struck  me,  and  it  likewise  struck  some  other  Lords  not  now  attending  the  House,  that 
this  was  a  very  extraordinary  course  of  proceeding  in  its  nature,  comparing  it  with  what 
is  the  course  of  proceeding  in  this  part  of  the  kingdom, — that  a  person  should  have 
applied  to  the  Court  of  Session,  and  should  have  received  immediately  an  appointment 
to  take  care  of  another  and  his  affairs,  on  the  ground  that  he  was  incapable  of  taking 
care  of  himself  and  his  affairs ; — that  there  should  be  no  course  of  inquiry  on  the  Court 
being  so  applied  to,  nor  any  notice  given  to  the  party ; — and  that  this  was  at  least  a 
proceeding  with  reference  to  which  this  House  should  very  well  consider  what  the  law 
of  Scotland  was,  before  it  concurred  in  the  proceedings  which  had  taken  place — par- 
ticularly with  reference  to  the  care  exercised  on  matters  of  this  kind  by  the  Chancellor 
of  England ;  it  being  well  known  that  the  Court  of  Chancery  cannot  appoint  any  person 
to  take  care  of  a  supposed  lunatic  or  his  property,  unless  a  jury  shall  f(nd  that  the  man 
is  of  unsound  mind ;  and  that  even  after  the  finding  of  a  jury  that  the  party  is  of 
unsound  mind,  the  Court  will  do  nothing  while  a  traverse  is  depending,  tJie  traverse 
allowing  to  those  who  are  interested  another  opportunity  of  questioning  the  fact  But 
here,  according  to  what  is  stated  to  be  the  law  of  Scotland,  the  Court  proceeds  in  this 
[328]  sort  of  way,  to  appoint  a  person  to  take  care  of  the  party,  and  to  take  care  of  him, 
accoiding  to  the  Act  of  Sederunt,  '  in  the  mean  time.'  Whether  these  words,  '  in  the 
'  mean  time,'  really  mean  in  the  mean  time  till  there  is  a  more  regular  proceeding, 
or  whether  they  mean  that  the  appointment  is  made  to  continue  until  the  man 
shall  be  able  to  manage  for  himself,  may  admit  of  question.  The  Act  of  Sederunt 
was  certainly  open  to  a  different  construction,  according  to  what  the  different  parties 
contended. 

"  My  Lords, — ^When  this  cause  was  heard,  it  was  thought  necessary  by  this  House 
to  desire  the  Court  of  Session  to  consider,  whether  they  could  take  this  course  according 
to  their  law,  or  whether  there  was  not  a  necessity  for  a  cognition  to  issue  in  order  to 
have  the  finding  of  a  jury  on  the  case.     My  Lords,  we  have  since  received  the  answer 
to  that  question  so  propounded  by  your  Lordships, — and  that  is,  that  the  Court  have 
been  in  the  habit  of  proceeding  in  this  course  for  a  very  long  period  of  years, — for  so 
long  a  period  that  I  do  not  think  it  is  proper  to  advise  yo\ir  Lordships  to  hold  that  this 
is  not  a  legal  proceeding  on  their  part.     If  it  was  a  legal  proceeding,  I  think  your  Lord- 
ships will  see,  that,  attending  to  all  the  circumstances,  and  all  the  dates  of  these  proceed- 
ings, it  was  not  competent  for  this  House  to  say  that  the  interlocutor  was  wrong,  or  that 
it  was  not  competent  for  that  Court  to  say,  whatever  were  the  motives  of  Mr.  Steele, 
that  he  was  liable  as  an  officer  of  the  Court,  and  as  the  party  applying  to  the  Court  to 
set  aside  the  proceeding,  for  the  costs  of  the  proceeding.     I  say  there  does  not  appear 
to  me  to  be  any  reasonable  doubt  that  the  judgment  of  the  Court  ought,  under  those 
circumstances,  to  be  affirmed ;  and  however,  according  to  the  notion  I  have,  I  may 
regret  the  effect  of  it  on  these  parties,  who  have  been  under  a  mistake,  and  not  acting 
from  improper  motives,  I  rather  think  the  best  proceeding  for  your  Lordships  to  come 
to  is  to  affirm  the  judgment  of  the  Court  of  Session,  but  to  give  no  costs  in  the  appeal 
case.     The  appointing  a  person  to  exercise  the  duties  of  curator  bonis  is  taking  a  very 
considerable  liberty,  to  be  justified  only  by  necessity ;  and  this  is  the  first  case  which 
has  occurred  in  this  House,  in  which  the  practice  of  the  Court  of  Session  has  been 
established.    That  practice  is  not  in  conformity  with  the  course  observed  in  this  country 
in  the  case  of  one  who  is  represented,  according  to  the  language  of  the  commission,  as  a 
lunatic.     A  commission  is  issued  on  a  sufficient  ground  being  laid,  and  even  then,  if  the 
jury  have  found  that  he  is  a  man  of  weak  mind,  that  will  not  do ;  but  if  they  find,  not 
that  he  is  a  lunatic,  not  that  he  is  fatuous,  but  that  he  is  of  unsound  mind,  that  is 
sufficient  to  sustain  the  commission.    The  way  in  which  we  have  always  proceeded  is 
to  issue  a  commission,  and  if  the  jury  so  find  upon  that  representation  that  he  is  of 
unsound  mind,  the  care  of  the  Court  is  thrown  around  him.     That,  I  think,  would  have 
been  a  fair  notice.     If  that  had  been  adopted,  and  these  parties  had  then  intervened, 
I  think  the  appeal  ought  to  have  been  dismissed  with  costs ;  but  there  having  been  no 
such  proceeding  in  the  first  instance,  [329]  though  it  appears  to  me  that  it  would  be  too 
much  for  your  Lordships  to  say,  that  the  proceeding  of  the  Court  of  Session,  and  all  the 
proceedings  incident  upon  their  proceedings  for  a  long  series  of  decisions,  are  such  as 
cannot  be  upheld,  I  think  that  they  ought  to  be  affirmed  without  costs.     I  would  there- 
fore take  the  liberty  of  proposing  ttiat  as  the  judgment  of  your  Lordships.     I  cannot. 
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however,  conclude  without  saying,  that  I  wish  there  was  some  law  to  regulate  these 
proceedings  in  Scotland." 

Spottiswoode  arid  Robertson — A,  Munddl, — Solicitors. 

[Cf.  C.  B.  &  A.  B.  18  R.  (H.L.)  43,  44 ;  Mitchell  ^  Baxter  v.  Clieyne,  19  R  326.] 


m.  WilBon  &  Shaw  329  [4  S.  563]. 

John  Cbichton,  Esq.  Appellant  and  Eespondent. — Dean  of  Fac,  Moncreiff— 

Stigden — Whigham, 

Elizabeth  Grierson  and  Others,  Eespondents  and  Appellants. — Brougham — 

Fullerton — Keay. 

25th  July  1828. 

Testament — Trust — Homologation. — Held,  1.  (affirming  the  judgment  of  the  Court  of 
Session),  in  a  question  with  the  next  of  kin,  that  a  mortis  causa  conveyance  to 
trustees  was  vdid,  wherehy  a  testator  declared,  "That  it  is  my  wish  that  such 
"  remaining  means  and  estate  shall  he  applied  in  such  charitable  purposes,  and  in 
"  bequests  to  such  of  my  friends  and  relations  as  may  be  pointed  out  by  my  said 
"  dearly  beloved  wife,  with  the  approbation  of  the  majority  of  my  said  trustees ;  ** 
and,  2.  That  one  of  the  next  of  kin  having  been  named,  and  having  accepted,  and 
taken  benefit  under  the  deed,  was  not  barred  from  claiming  the  residue,  as  belong- 
ing to  him  and  the  other  next  of  kin. 

James  Crichton,  a  Scotchman,  went  early  in  life  to  India,  where  he  enquired 
a  large  fortune,  and  returned  in  1806  to  his  native  country,  and  purchased 
extensive  landed  properties  in  Dumfries-shire.  He  married  Elizabeth,  daughter 
of  Sir  Robert  Grierson,  baronet,  and,  by  contract  of  marriage,  provided  her  in 
an  annuity  of  L.400  per  annum,  in  case  she  should  survive  him.  He  had  no 
children,  out  had  a  brother,  John,  and  sister  in  Scotland.  He  had  some  distant 
relations  in  Scotland,  and  several  cousins  in  America. 

On  12th  November  1821  he  executed  a  trust-deed  and  settlement  in  favour 
of  his  wife,  so  long  as  she  should  remain  a  widow,  and  of  four  other  trustees, 
(among  whom  was  his  brother  John),  or  a  majority  of  them,  "who  shall 
"  accept  or  cwt,  or  survivor  of  them,  and  who  are  hereby  declared  a  quorum,  and 
"  to  such  person  or  persons  who  shall  be  assumed  as  trustees  as  hereafter 
"  specified ;  and  that  in  trust  always,  for  the  uses,  ends,  and  purposes  herein 
"  after  specified,  and  contained  in  any  instruc-  [330]  -tions  expressive  of  my 
"  will,  to  be  executed  by  me  as  after-mentioned,  all  and  sundry  lands,"  &c. 
These  trustees,  or  a  majority  of  them,  who  should  accept,  or  be  assumed,  he 
appointed  his  sole  executors  and  universal  legatees,  and  intromitters  in  trust 
with  his  whole  personal  estate.  He  then  empowered  them,  in  the  event  of 
their  number  being,  by  death  or  non-acceptance,  reduced  to  two,  to  assume  two 
or  more  trustees;  authorized  them  to  act  either  by  themselves  or  factors; 
declaring  that  the  trustees,  "  whether  acting  as  such,  or  as  factors,  shall  not  be 
"  liable  to  do  diligence,  or  for  solvency  of  debtors  to  my  estate,  or  of  purchasers 
"  from  them,  or  for  omissions  of  any  sort,  or  in  solidumy  or  jointly  one  for 
"  another,  but  each  allenarly  for  what  he  or  she  shall  actually  intromit  with 
"  and  receive."  The  purposes  of  the  trust  were,  for  payment  of  debts,  deathbed 
and  funeral  expenses ;  the  liferent  of  the  lands  of  Fiiars-Carse  and  others,  and 
L.1000  per  annum,  to  his  wife ;  an  annuity  of  L.400  to  his  sister,  and  L.100  to 
her  husband,  if  he  survived  her ;  to  his  brother,  (the  appellant),  certain  heritable 
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property  in  Sanquhar,  the  fee-simple  of  the  lands  of  Goosehill,  (burdened  with 
his  sister's  liferent),  the  fee  of  a  freehold  qualification  in  Dumfries-shire,  and 
the  lands  and  estate  of  Friars-Carse,  subject  to  Mrs.  Crichton's  liferent,  (to  be 
placed  under  fetters  of  a  strict  entail  to  heirs-male,  whom  failing,  to  any  person 
to  be  named  by  the  testator  in  his  instructions) ;  a  l^acy  of  I..400  per  annum 
to  the  appellant's  daughter,  payable  at  majoiity ;  and  certain  legacies  to  some 
distant  relations,  and  to  his  cousins  in  America,  (who  were  also  to  be  substituted 
to  the  heirs-male  of  his  brother  John  in  the  entail  of  Friars-Carse).  He  also 
directed  his  trustees  "  to  make  payment  of  I..200  sterling  to  each  of  the  following 
"  charities,  viz. — To  the  Infirmary  of  Dumfries,  to  the  Royal  Infirmary  of 
"  Edinburgh,  to  the  Lunatic  Asylum  of  Edinburgh."  The  deed  then  proceeded, 
"  And  in  regard  I  have  not  yet  determined  in  what  way  and  manner  the  farther 
"  distribution  of  my  means  and  estate  shall  take  place,  I  hereby  resei-ve  to 
"  myself  power  and  liberty  to  make  such  distribution  at  any  time  preceding  my 
"  death,  either  in  holograph  instructions  to  my  said  trustees  to  be  executed 
"  informally,  without  the  usual  solemnities,  or  by  a  formal  deed  of  instructions 
"  relative  hereto ;  and  in  whatever  way  these  instructions  may  be  conceived,  I 
"  hereby  declare  that  the  same  shall  be  as  valid  and  e£fectual,  and  shall  be  as 
"  much  deemed  and  taken  as  a  part  of  these  presents,  as  if  the  same  were 
"  herein  verbatim  engrossed :  also  declaring,  that  if  my  heir-at-law  for  the  time 
"  being,  or  [331]  next  of  kin,  shall  attempt  to  quarrel  or  impugn  these  presents, 
"  or  the  future  instructions  to  be  given  by  me  to  my  said  trustees,  then  I  hereby 
"  declare,  that  he,  she,  or  they,  shall  forfeit  all  right  and  benefit  to  any  provision 
"  out  of  my  estate  that  may  be  conceived  in  his  or  her  favour  in  virtue  of  these 
"  presents,  or  of  any  future  instructions  which  I  may  give,  as  aforesaid."  On 
the  20th  of  the  same  month  he  added  a  codicil,  increasing  his  sister's  annuity  to 
L.500 ;  and  then  he  declared,  "  That  in  the  event  of  my  failing  to  make  a  dis- 
"  tribution  of  my  means  and  estate  which  shall  remain  after  fulfilling  the 
'  purposes  before-specified,  either  by  holograph  instructions,  though  not 
"  formally  executed,  or  by  a  formal  deed  of  instructions,  which  I  reserve  to 
"  myself  full  power  to  do,  then  it  is  my  wish,  that  such  remaining  means  and 
"  estate  shall  be  applied  in  such  charitable  purposes,  and  in  bequests  to  such 
"  of  my  friends  and  relations,  as  may  be  pointed  out  by  my  said  dearly  beloved 
"  ¥dfe,  with  the  approbation  of  a  majority  of  my  said  trustees ;  and  in  the 
"  event  of  her  decease,  or  entering  into  a  second  marriage,  before  such  applica- 
*'  tion  shall  have  been  pointed  out  and  approved  of  as  aforesaid,  then  I  hereby 
"  empower  the  majority  of  the  said  remaining  trustees  to  make  the  application 
"  in  the  way  and  manner  they  would  conceive  to  be  most  agreeable  to  my 
"  wishes  if  in  life."  From  time  to  time  he  added  other  codicUs,  bequeathing 
levies  to  his  wife's  brothers  and  sisters,  and  to  other  individuals,  and  200 
guineas  to  one  of  the  trustees  to  buy  mournings. 

He  died  on  the  3d  May  1823,  without  having  executed  any  instrument  of 
instructions,  so  far  as  coidd  be  discovered,  or  made  any  other  disposition  of 
the  residue  of  his  personal  estate,  said  to  amount  to  L.100,000.  The  trustees 
accepted  by  the  following  minute : — "  We,  the  undersigned,  do  hereby  declare 
"  our  acceptance  of  the  trust  reposed  in  us  by  the  deceased  James  Crichton, 
"  Esq.  of  Friars-Carse,  conform  to  his  deed  of  settlement,  of  date  12th  November 
''  1821,  and  two  severed  codicils  annexed  thereto,  and  shall  execute  the  same 
"  to  the  best  of  our  abilities."  This  minute  John  Crichton  signed,  along  with 
the  other  trustees ;  and  it  was  alleged  that  he  also  took  a  conveyance  to  the 
heritage  provided  to  him  by  the  settlement,  and  concurred  in  a  proposal  made 
by  Mra.  Crichton,  that  Mr.  Manners,  one  of  the  trustees,  should  receive  a  sum 
as  a  friend  in  consequence  of  his  giving  up  acting  as  factor. 

Thereafter  John  Crichton  took  the  opinion  of  Counsel  as  to  the  validity  of 
his  brother's  settlement,  and  laid  it  before  the  trustees,  intimating  that  his 
acceptance  of,  and  acting  under  the  [332]  trust,  should  not  infer  any  admission 
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on  his  part  that  the  residue  of  his  brother's  funds  was  l^ally  disposed  of  by 
the  trust-deed.  He  afterwards  su^ested,  that  an  arrangement  might  be  made 
as  to  the  residue  that  would  be  satisfactory  to  all  parties ;  but  having  received 
no  answer  to  this  proposal,  he  raised  an  action  of  declarator  before  the  Court 
of  Session,  allying  that  "  the  said  James  Crichton,  by  the  foresaid  trust- 
"  disposition  and  settlement,  has  not  in  any  manner  disposed  of  the  residue  of 
"  his  means  and  estate  after  answering  the  special  purposes  expressed  in  the 
"  trust-deed,  but  has  merely  referred  to  some  deed  to  be  afterwards  executed 
"  by  him  for  that  purpose ;  and  that  the  said  codicils  do  not  contain  any  such 
"  certain  and  definite  appointment  as  to  be  legally  effectual  for  the  disposal  of 
"  the  said  residue,  but  that  the  words  or  clauses  of  the  said  codicil  above  recited, 
"  of  20th  November  1821,  having  an  apparent  reference  thereto,  are  so  vague, 
"  indefinite,  and  uncertain,  that  they  do  not  contain  the  legal  expression  of  any 
"  precise  will  or  intention  of  the  testator  with  regard  to  the  disposal  of  the 
"  said  residue,  and  therefore  are  totally  ineffectual  for  that  purpose ;  and  that 
"  in  consequence  thereof  the  said  residue  must  belong  to  the  said  pursuer,  and 
"  Mrs.  Margaret  Otto,  (his  sister),  as  the  nearest  of  kin  of  the  said  James 
"  Crichton ; "  and  therefore  concluding  that  it  should  be  found  and  declared,  that 
the  said  residue  "  has  not  been  disposed  of  by  any  valid  or  legal  declaration  of  the 
"  will  and  intention  of  the  testator,  and  that  the  words  and  clauses  of  the 
"  codicil  (of  20th  November)  are  not  effectual  in  law  for  this  purpose,  but  must 
"  be  held  to  be  void  and  of  no  effect  in  respect  of  their  vagueness  and 
"  uncertainty ; "  and  that  the  trustees  should  be  ordained  to  count  and  reckon 
with  him,  and  pay  to  him  his  share  of  the  residue. 
The  trustees  stated  in  defence, — 

1.  That  the  pursuer  had  homologated  and  approved  of  the  deed  challenged, 
by  acting  under  it  as  trustee,  and  claiming  the  subjects  provided  to  him. 

2.  That  the  expressions  of  the  codicil  were  suflBciently  clear  and  explicit, 
and  amounted  to  a  definite  and  precise  exposition  of  the  l^al  will  of  the 
deceased ;  and  referred  to  the  case  of  Hill  v.  Hood  or  Bums,  which  was  then 
depending  before  the  Inner-House.  The  Lord  Ordinary  [Alloway],  "  in  respect 
"  that  a  case.  Hill  v.  Hood's  trustees  [3  S.  389 ;  2  W.  &  S!  80],  which  is  said  to 
"  be  similar  to  the  present,  is  [333]  depending  before  the  First  Division  of  the 
"  Court,"  appointed  informations.  Parties  were  then  heard  in  presence,^  and 
the  Court,  on  the  12th  May  1826,  sustained  the  defences,  and  assoilzied  the 
trustees  from  the  conclusions  of  the  declarator ;  and  in  respect  they  did  not 
object,  allowed  the  expenses  to  be  charged  against  the  trust  fund. 

Both  parties  appealed,— the  pursuer  on  the  merits,  and  the  defenders  as  to 
homologation. 

*  Appellant,  {Pursuer),  —1.  Every  individued  capable  of    disposing    of  his 

^  After  the  pursuer's  Counsel  had  been  in  part  heard,  it  was  suggested  that  the 
defence  of  homologation  should  be  first  disposed  of ;  and  accordingly  the  Court  took  that 
point  into  consideration,  and  (24th  February  1826)  unanimously  repelled  that  objection 
^to  the  pursuer's  title  to  insist  in  the  action. 

'  When  the  Counsel  were  called  upon,  Mr.  Sugden,  as  King's  Counsel,  proceeded  to 
open  the  case  for  the  appellant,  whereupon  Sir  James  Moncreiff,  Dean  of  the  Faculty  of 
Advocates  in  Scotland,  interrupted  him,  and  stated  to  their  Loidships,  that  though,  from 
the  circumstance  of  this  case  involving  certain  principles  of  law  to  which  his  learned 
friend  had  devoted  particular  attention,  he  had,  in  justice  to  their  client^  consented  that 
Mr.  Sugden  should  lead,  he  begged  their  Lordships  nevertheless  to  understand,  that^  as 
Dean  of  Faculty,  he  protested  that,  at  the  Bar  of  their  Lordships'  House,  he  had  a  right 
to  take  precedence  of  any  King's  Counsel 

Mr.  Sugden,  in  reply,  said,  that  as  one  of  the  King's  Counsel  he  claimed  a  right  to 
lead  the  Dean  of  Faculty,  and  therefore  he  could  not  admit  that  his  doing  so  now  was  to 
be  considered  as  any  act  of  favour  or  courtesy. 
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property,  has  a  right  to  do  with  it  as  he  thinks  proper ;  but  as  the  will  is  an  act 
of  the  mind,  it  must  be  clearly  and  explicitly  expressed ;  and  if  the  deed  in 
which  it  is  embodied  excludes  the  natural  heirs,  the  law  will  jealously  inquire  if 
that  expression  has  been  distinct,  both  as  to  the  subjects  bequeathed  and  the 
l^al  disponees.  Here  the  conveyance  is  to  trustees.  They  are  therefore  bound 
to  execute  the  specific  instructions  in  the  conveyance ;  and  where  there  are  no 
instructions,  the  trustees  hold  for  the  nearest  of  kin  of  the  deceased.  But  the 
deceased  has  not  effectually  exercised  the  power  reserved  by  him,  of  making  a 
distribution  of  his  means  and  estate,  and  this  lets  in  the  appellant  and  his  sister 
to  the  right  to  the  unapplied  residue.  No  doubt  the  trustees  say,  that  the 
deceased  has  delegated  to  them  the  power  of  distribution,  and  that  such  del^a- 
tion  is  l^al  and  [334]  effectual  But  such  doctrine  is  adverse  to  both  Scotch  and 
civil  law.  Legacies  or  provisions  cannot  be  left  to  be  disposed  of  pleno  arbitrio 
tertii.  Besides,  the  clause  of  the  codicil  is  void  on  account  of  its  vagueness  and 
the  uncertainty  of  its  objects.  To  give  a  deed  validity,  the  disponee,  or  party  for 
whom  the  trustees  hold,  must  be  so  pointed  out  as  to  confer  a  title  and  interest 
to  require  from  the  trustees  the  execution  of  their  trust.  But  here  there  is 
neither  individual  nor  corporation  who  could  come  into  Court  for  that  purpose. 
It  is  no  answer  that  the  appellant,  as  heir-at-law,  has  a  title  to  insist  for  perform- 
ance, or  to  correct  mal-administration.  He  may  have  the  title,  but  clearly  he 
has  no  interest, — that  has  been  declared  by  the  very  judgment  giving  efl&cacy  to 
the  codicil.  In  truth  there  is  no  human  being  who  has  a  legal  interest  to  ask 
the  trustees  a  question,  whether  the  trustees  made  a  distribution,  or  did  not 
appropriate  the  residue  at  all.  The  actio  popdaris  is  not  recognized  in  Scotland ; 
but  even  if  the  Lord  Advocate  appeared  for  the  Scotch  charities,  he  would  be 
defeated  by  the  trustees  objecting,  quornodo  constat^  that  Scotch  charities,  rather 
than  Indian,  were  contemplated,  and  that  they  meant  to  prefer  the  latter ;  nor 
could  the  Court  exercise  a  controul,  for  such  controul  is  only  competent  where  there 
is  somebody  in  whose  favour  the  Court  can  decree  performance,  without  placing 
itself  in  the  room  of  the  deceased,  and  exercising  his  unexpressed  wilL  But  here 
there  is  absolute  uncertainty  as  to  person,  place,  amount,  proportion,  time,  or 
country ;  and  the  Court,  instead  of  executing  the  will  of  the  deceased,  would  be 
making  a  will  for  him.  In  whatever  way  the  trust-deed  is  considered,  it  is 
inexplicable  and  inoperative,  confused  and  uncertain,  There  is  not  only  no  party 
who  has  a  title  and  interest  to  ask  any  thing,  but  there  is  no  party  who  has  a 
title  or  interest  to  object  that  any  other  party  should  not  be  the  favoured  person ; 
so  that,  according  to  the  doctrine  of  the  respondents,  they  are  under  no  controul, 
and  must  engross  to  themselves  those  funds  which  were  put  into  their  hands 
merely  in  trust.  It  is  plain,  however,  that  this  cannot  be  permitted ;  and  as 
there  is  no  other  party  entitled  to  the  funds,  they  must  be  held  to  belong  to  the 
nearest  of  kin.  It  is  evident  that  the  testator  had  no  mind  at  all,  and  did  not 
know  to  what  precise  purpose  he  wished  to  apply  the  undisposed  proportion  of 
his  estate ;  and  being  thus  destitute  of  will,  neither  trustees  nor  Court  can  supply 
that  want.  There  is  a  marked  and  substantial  difference  between  the  present 
case  and  that  of  Hill  v.  Hood's  trustees.  It  is  in  vain  for  the  respondents  to 
repeat,  that  they  hold  delegated  powers,  [336]  and  that  any  uncertainty  as  to  the 
parties  intended  to  be  favoured  will  be  removed  the  instant  a  distribution  takes 
place ;  for  a  person  cannot  authorize  another  to  make  a  will  for  him  after  his 
death,  nor  can  he  create  a  perpetual  trust  beyond  all  power  of  controul  or  chal- 
lenge ;  and  the  same  is  the  law  of  England  and  of  Home. 

The  Lord  Chancellor  said,  the  House  would  understand  that  the  course  followed  in 
the  present  case  would  not  be  considered  as  any  precedent,  and  that  both  the  Counsel 
who  had  addressed  their  Lordships  on  this  point  had  preserved  their  rights  and  privileges 
entire  by  their  mutual  protests. 
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2.  There  is  not  the  slightest  ground  for  imputing  to  the  appellant  homologa- 
tion as  a  bar  to  the  action.  He  does  not  challenge  the  deed.  He  only  inquires 
into  what  are  its  legal  effects.  And  if  any  part  is  void  from  uncertainty,  it 
is  the  same  as  if  that  part  were  Tion  scriptum,  and  his  right  admitted  as  a  matter 
of  course. 

1.  Respondent, — The  will  and  codicil  involves  no  uncertainty  regarding  the 
testator's  intention ;  on  the  contrary,  he  gives  clear  and  distinct  directions  how 
the  residue  of  his  property  is  to  be  applied.    This  is  not,  therefore,  a  case  of 
dubiety  as  to  the  meaning  of  the  testator,  which,  when  leaving  an  inextricable 
degree  of  uncertainty,  may  avoid  a  will ;  but  a  question,  whether  the  explicit 
expression  of  intention  is  entitled  to  l^al  effect  against  the  testator's  heir-at- 
law.     Of  this,  however,  there  can  be  no  serious  room  to  doubt.    The  intention 
as  expressed  is  perfectly  consistent  with  the  powers  of  a  testator,  as  recognized 
in  the  law  of  Scotland,  and  must  therefore  receive  effect.    It  is  not  essential  to 
the  validity  of  a  will  that  there  be  an  actual  specification,  either  of  the  individual 
legatees,  or  of  the  particular  charities  which  are  to  be  benefited.    There  is  no 
known  rule  of  law  by  which  a  testament  must  contain  such  an  appropriation  as 
to  confer,  on  the  death  of  the  testator,  B,jvs  adionis  on  one  or  more  individuals, 
under  the  penalty  of  being  held  void  for  uncertainty.    On  the  contrary,  he  may 
lease  l^acies  absolutely,  conditionally,  or  hypothetically ;  and  there  may,  or  may 
not,  be  an  individual  holding  Sijtcs  adionis,  or  any  patrimonial  interest  founding 
a  title  to  insist  for  performance.  All  that  can  be  objected  in  the  present  instance 
is,  that,  for  the  time,  the  effect  of  the  l^acy  is  suspended ;  but  the  instant  the 
trustees  make  the  election,  then  the  interest  vests,  and  the  description  is  com- 
pleted.   The  trustees  are  not  here  making  a  will,  but  carrying  into  execution  the 
will  made  by  the  deceased.    Besides  imposing  on  them  the  ordinary  duties  of 
trustees,  the    testator   empowered  them  to  select,  within  a  certain  range  of 
description  pointed  out  by  him  to  them,  the  particular  persons  and  objects  to  be 
favoured;  and  the  exercise  of  such  a  faculty  was  competent  to  the  testator.    The 
right  of  posthumous  disposal  is  one  of  the  rights  attached  to  property,  and 
[&6]  which,  like  any  other  right,  may  be   del^ated  to  a  third  party.    The 
bequest  would  have  been  good  if  made  to  any  person  whom  a  third  party  pointed 
out ;  mvUo  magis  when  the  testator  describes  the  very  class  from  which  the 
selection  is  to  be  made.    It  is  not  a  del^ation  of  testing,  but  of  singling  out  an 
individual  from  a  mass  as  to  whom  the  deceased  has  tested.    There  is  no  vested 
interest  in  any  individual,  but  the  power  so  conferred  affords  the  means  of 
ascertaining  who  the  individual  is  in  whom  the  interest  is  to  vest.    There  is  no 
weight  in  the  objection,  that  the  trustees  are  exposed  to  no  controul ;  for  it  is 
clear,  that  if  they  apply  the  residue  to  an  object  out  of  the  range  described  by  the 
testator,  the  next  of  kin  would  have  a  title  and  interest  to  interfere.     But  it  is 
imnecessary  to  enter  into  the  detail  of  arguments,  for  the  point  has  been 
repeatedly  tried,  and  the  competency  of  the  delegation  of  such  a  power  has  been 
often  sustained,  and  particularly  in  Hill  against  Hood.    To  say  that  there  is  a 
possibility  of  abuse  of  power,  is  only  saying  what  may  be  chcurged  against  every 
trust    Besides,  the  question  here  is  not,  whether  there  has  been  abuse,  but 
whether  they  can  legally  execute  the  directions  of  the  testator,  and  obey  the 
confidence  he  reposed  in  them. 

2.  But,  independent  of  these  views,  the  appellant  homologated  the  deed. 
It  is  no  answer  that  he  is  not  setting  aside  the  deed,  but  only  ascertaining  its 
eflScacy,  and  that,  in  inquiring  whether  it  is  void  from  imcertainty  on  one  part, 
he  does  not  repudiate  it  in  others ;  for  truly  he  is  substantially  challenging  the 
deed ;  and  even  if  this  was  a  question  of  avoidance  in  respect  of  uncertamty,  the 
appellant  might,  by  homologation,  bar  himself  from  resting  on  that  ground,  as  he 
could  from  any  other. 

The  House  of  Lords  *'  ordered  and  adjudged,  that  the  judgments  complained 
•<  of  be  afl&rmed." 
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Lord  Chanokllor. — "  My  Lords,  In  this  case,  in  which  Crichton  is  appellant,  and 
Grierson  and  others  are  respondents,  I  will  troahle  your  Lordships  for  a  few  minutes, 
while  I  suggest  what  I  think  ought  to  he  the  judgment. 

"  My  Lords, — ^This  case  arises  out  of  a  disposition  of  property  made  by  a  person  of 
the  name  of  James  Crichton.  James  Crichton,  early  in  Hfe,  went  to  the  East  Indies, 
where  he  accumulated  a  considerable  fortune,  and  in  the  year  1806  returned  to  Scotland. 
In  the  year  1821,  having,  I  believe,  resided  in  Scotland  during  the  whole  of  the  interval, 
he  made  that  disposition  and  settlement  of  his  property  which  is  the  subject  of  the 
present  suit.  By  that  disposition  and  settlement  he  settled  his  property  upon  his  wife 
during  her  widowhood,  and  upon  [337]  other  persons  in  trust,  for  the  special  purposes 
mentioned  in  the  deed.  It  is  not  necessary  that  I  should  trouble  your  Lordships  by 
stating  all  the  particular  objects  of  the  trust.  One  of  the  objects  was  to  pay  his  debts 
and  his  legacies,  and  to  make  certain  dispositions  of  his  property,  with  reference  to 
particular  individuals  mentioned  in  the  instrument.  He  afterwards  proceeded  in  the 
deed  of  disposition  and  settlement  in  these  terms : — *  And  in  regani  I  have  not  yet 
'  determined  in  what  way  and  manner  the  farther  distribution  of  my  means  and  estate 

*  shall  take  place,  I  hereby  reserve  to  myself  power  and  liberty  to  make  such  distribution 
'  at  any  time  preceding  my  death,  either  in  holograph  instructions  to  my  said  trustees, 
'  to  be  executed  formally  without  the  usual  solemnities,  or  by  a  formal  deed  of  instruc- 
'  tions  relative  hereto.'  This  instrument  was  dated,  I  think,  on  the  11th  of  November 
in  the  year  1821. 

"  Upon  the  20th  of  the  same  month,  he  executed  a  codicil  in  these  terms  : — *  I  hereby 
'  declare,  that  in  the  event  of  my  failing  to  make  a  distribution  of  my  means  and  estate 
'  which  shall  remain  after  fulfilling  the  purposes  before  specified,  either  by  holograph 

*  instructions,  though  not  formally  executed,  or  by  a  formaJ  deed  of  instructions,  which 

*  I  reserve  to  myself  full  power  to  do,  then  it  is  my  wish  that  such  remaining  means  and 

*  estate  shall  be  applied  to  such  charitable  purposes,  and  in  bequests  to  such  of  my 
'  friends  and  relations,  as  may  be  pointed  out  by  my  said  dearly  beloved  wife,  with  the 
'  approbation  of  a  majority  of  my  said  trustees ;  BSid  in  the  event  of  her  decease,  or 
'  entering  into  a  second  marriage,  before  such  application  shall  have  been  pointed  out 

*  and  approved  of  as  aforesaid,  then  I  hereby  empower  the  majority  of  my  said  remaining 
'  trustees  to  make  the  application  in  the  way  and  manner  they  would  conceive  to  be 

*  most  agreeable  to  my  wishes  if  in  life.' 

"  About  a  year,  or  a  year  and  a  half  afterwards,  he  made  a  further  codicil,  in  which 
he  disposed  of  a  farther  part  of  his  estate,  and  I  believe  a  third  codicil,  at  a  subsequent 
period ;  but  it  does  not  appear  to  me  necessary  to  advert  to  the  dispositions  in  these  two 
codicils.  I  do  not  think  that  they  at  all  bear  upon  or  affect  the  present  question.  The 
question  turns  entirely  on  the  construction  and  validity  of  the  clause  to  which  I  have 
called  your  Lordships'  attention,  and  which  is  in  these  terms  ;  if  he  makes  no  farther 
disposition  : — 'It  is  my  wish  that  such  remaining  means  and  estate  shall  be  applied  in 
'  such  charitable  purposes,  and  in  bequests  to  such  of  my  friends  and  relations,  as  may 

*  be  pointed  out  by  my  said  dearly  beloved  wife,  with  the  approbation  of  a  majority  of 

*  my  said  trustees ;  and  in  the  event  of  her  decease,  or  entering  into  a  second  marriage, 
'  before  such  application  shall  have  been  pointed  out  and  approved  of  as  aforesaid,  then 
'  I  hereby  empower  the  majority  of  my  said  remaining  trustees  to  make  the  application 
'  in  the  way  and  manner  they  would  conceive  to  be  most  agreeable  to  my  wishes 

*  if  in  life.' 

"  The  first  point  to  which  I  will  call  your  Lordships'  attention  is  the  [338]  last  part 
of  this  clause,  for  the  purpose  of  getting  rid  of  the  argument  that  was  urged  at  the  Bar. 
It  was  contended,  that  whatever  the  construction  might  be  of  the  former  part  of  the 
clause,  the  latter  gave  an  absolute  power  and  controul  to  the  trustees  to  dispose  of  the 
property,  without  regard  to  any  limitation  or  condition  whatever,  except  that  they  were 
to  do  it  generally  in  the  manner  they  might  conceive  most  agreeable  to  the  disponer's 
wishes,  if  in  life ;  but  I  apprehend,  my  Lords,  when  the  clause  comes  to  be  attentively 
considered,  it  does  not  bear  that  construction.  He  gives  a  power  to  the  wife,  with  the 
approbation  of  a  majority  of  the  trustees,  to  dispose  of  the  residue  for  particular  purposes 
and  particular  objects ;  and  the  word  made  use  of  in  that  part  of  the  clause  is,  that  it 
shall  be  applied  for  particular  objects  and  particular  purposes,  as  pointed  out  in  that 
clause.  The  disposer  then  goes  on  to  say,  that  in  the  event  of  his  wife  dying,  or  of  her 
marrying  again,  (by  which  she  was  to  be  deprived  of  the  power  of  acting  under  this 
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clause),  those  trustees,  or  the  majority  of  those  trustees,  were  to  make  the  application  in 
the  manner  they  should  conceive  most  agreeable  to  the  wishes  of  the  disposer,  if  in  life. 
I  apprehend,  that,  in  point  of  construction,  it  refers  to  the  former  part ;  and  when  he 
talks  of  the  application,  it  means  that  the  trustees  are  to  make  such  application,  with 
regard  to  the  objects  before  pointed  out^  in  the  way  and  manner  the  trustees  should 
conceive  to  be  most  agreeable  to  the  wishes  of  the  disposer,  if  he  had  been  then  in  life. 
I  am  quite  satisfied  that  that  is  the  true  construction  of  the  clause,  from  reference  to  the 
point  to  which  I  have  adverted,  and  I  mention  that  for  the  purpose  of  getting  rid  of 
that  part  of  the  argument^  and  of  coming  to  that  which  is  the  whole  question  between 
the  parties ;  namely,  whether  it  is  competent, — for  that  is  the  question, — whether  it  is 
competent  for  the  disposer,  by  a  deed  of  this  description,  to  point  out  particular  classes 
of  persons  and  objects  which  are  intended  to  be  the  object  of  his  favour,  and  then  to 
leave  it  to  an  individual,  or  a  body  of  individuals,  after  his  death,  to  select  out  of  those 
classes  the  particular  individuals  or  the  particular  objects  to  whom  the  bounty  of  the 
testator  shall  be  applied.  It  is  contended,  that  to  give  effect  to  the  decision  of  the  Court 
below,  will  be  to  dlow  a  person  to  delegate  to  another  the  power  of  making  a  will  for 
him,  which  is  said  to  be  directly  contrary  to  the  civil  law,  and  directly  contrary  to  the 
law  of  Scotland,  which,  it  is  said,  is  founded  on  the  civil  law.  But  I  apprehend  that 
that  is  not  the  way  of  considering  that  question.  I  cautiously  abstain  from  expressing 
any  opinion  upon  that  point,  which  was  adverted  to  in  the  course  of  the  argument,  and 
is  much  dwelt  upon  in  the  papers  on  your  Lordships'  table,  because  I  think  the  question 
does  not  at  all  turn  upon  that  position ;  that  it  narrows  itself  to  this, — whether  a  party 
may,  in  the  disposition  of  his  property,  select  particular  classes  of  individuals  and  objects, 
and  then  give  to  some  particular  individual  a  power,  after  his  death,  of  appropriating 
the  property,  or  applying  any  part  of  his  property,  to  [339]  any  particular  individuals 
among  that  class  whom  that  person  may  select  and  describe  in  his  will. 

"  My  Lords, — I  apprehend  that>  according  to  the  authorities  in  the  law  of  Scotland, 
it  is  quite  clear  a  party  has  this  fiower ;  and  I  shall  take  the  liberty  of  referring  your 
Lordships  to  some  of  the  authorities  and  cases  upon  this  point,  which  have  been  cited  at 
the  Bar,  and  relied  upon ;  and  your  Lordships  will  find  that  the  current  of  authorities, 
I  may  say  the  whole  current  of  authorities,  tends  to  establish  the  affirmative  of  the 
position  to  which  I  have  adverted,  and  to  shew  that  the  disponer  of  property  in  Scotland 
has  the  power  of  appropriating  and  disposing  of  his  property  in  the  matter  I  have 
pointed  out. 

"  My  Lords, — ^The  first  case  to  which  I  shall  refer,  (because  it  is  the  earliest  in  point 
of  date),  is  the  case  of  Murray  against  Fleming,  which  was  decided,  I  think,  so  far  back 
as  the  year  1729.     It  is  in  these  terms  : — ^  A  husband  disponed  his  land  estate  to  his 

*  wife  in  liferent,  and  to  any  of  his  blood  relations  she  should  think  most  fit,  to  be 
'  nominated  by  a  writ  under  her  hand,  in  fee.'  Your  Lordships  find  that  the  Court  of 
Session  decided,  ^  that  this  disposition  granted  by  the  husband  to  his  wife  did  sufficiently 

*  enable  her  to  nominate  persons  to  succeed  to  the  subjects  disponed ;  and  that  she  having 
'  accordingly  exercised  that  power,  the  persons  named  by  her  have  right  to  succeed.' 
That,  certainly,  upon  the  first  impression,  is  a  strong  case  for  the  purpose  of  establishing 
the  position  to  which  I  am  adverting;  but  much  ingenuity,  and  much  talent,  was 
exercised  at  the  Bar,  as  was  done  throughout  every  part  of  the  case,  by  the  learned 
Counsel  who  appeared  on  the  part  of  the  appellant,  and  with  reference  to  the  particular 
authority  to  which  I  have  referred,  great  pains  were  taken,  by  looking  into  the  original 
papers  and  proceedings  in  the  cause,  and  adverting  to  the  arguments  of  Counsel  as 
detailed  in  those  papers,  to  shew  that  the  judgment  of  the  Court  was  founded  upon  the 
consideration,  that  the  wife  had  a  constructive  fee.  Now,  my  Lords,  I  do  not  mean  to 
say  that  it  is  impossible  or  even  improbable  that  that  should  be  the  foundation  upon 
which  the  Court  proceeded ;  but  still  I  find,  that  Lord  Bankton,  (who  is  a  very  competent 
authority),  in  his  work,  to  which  reference  has  been  made  in  the  course  of  the  argument 
adverting  to  this  case,  and  adopting  its  authority,  does  not  put  it  upon  that  ground,  or 
consider  that  the  Court  decided  it  upon  that  ground,  but  he  represents  it  as  decided 
simply  on  the  ground  of  authority  for  the  object  in  question  being  granted  to  the  wife ; 
and  my  Lord  Kames,  following  Lord  Bankton,  in  his  valuable  work  on  the  Principles 
of  Equity,  considers  the  case  as  having  proceeded  upon  the  same  ground. 

"  But,  my  Lords,  the  point  of  law  does  not  rest  upon  the  authority  of  this  case  alone. 
The  next  case  in  point  of  time  was  the  case  of  Brown  against  his  relations.     The  dis- 
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position,  my  Lords,  was  in  these  terms  : — *  And  the  remainder  of  the  proceeds  of  my  said 

*  mnans  and  estate,  after  payment  of  the  several  legacies  already  hequeathed,  or  to  he 

*  [340]  hequeathed  hy  me  at  any  time  of  my  life  in  manner  foresaid,  and  of  the  payment 
'  of  the  expenses  of  executing  this  trust,  to  he  divided  amongst  my  poorest  friends  and 

*  relations  whom  I  may  have  forgot  herein,  or  in  any  other  deed  to  he  made  by  me  in 
'  relation  hereto,  at  any  time  during  my  life.'  So  that  it  was  to  be  divided  among  his 
poorest  friends  and  relations  whom  he  had  forgotten  in  that  deed,  or  whom  he  might 
forget  in  any  one  of  a  similar  description  he  might  afterwards  make.  Now,  my  Lords, 
the  judgment  of  the  Court  was  in  these  terms  : — ^  The  Lords  find,  that  by  the  trust- 

*  disposition  executed  by  the  deceased  John  Brown,  his  trustees  are  vested  with  a 

*  discretionary  power  to  divide,  amongst  the  poorest  friends  and  relations  of  the  said 
'  John  Brown,  the  remainder  of  his  estate,  after  payment  of  his  debts  and  legacies,  and 
'  the  expenses  of  executing  the  trusty  and  that  without  distinction,  whether  the  said 

*  relations  are  connected  by  the  father's  or  by  the  mother's  side,  and  also  without 

*  distinction  of  degree:'  so  that  your  Lordships  find  in  that  case  it  was  considered, 
that  a  discretionary  power  was,  according  to  the  terms  of  the  disposition,  vested  in  the 
trustees,  to  divide  that  portion  of  the  property  among  the  relations  of  the  disponer,  both 
on  the  father's  and  the  mother's  side. 

"  My  Lords, — A  third  case,  to  which  I  may  also  refer,  for  the  purpose  of  establishing 
the  same  principle,  is  that  of  Snodgrass  against  Buchanan.  That  case  was  of  this 
description ;  the  dispositive  clause  was  in  these  terms : — *  Therefore,  for  love  and  other 
'  causes,  I  do  hereby  assign,  dispone,  and  make  over  from  me,  to  and  in  favour  of  the 
'  said  Captain  Alexander  Buchanan,  and  the  heirs  of  his  body,  or  his  assigns ;  whom 
'  failing,  to  such  of  my  mother's  relations  as  my  kind  and  respected  friend,  Mrs. 
'  Margaret  Buchanan,  widow  of  Dugal  Buchanan,  Esq.  of  Craigievaim,  shall  appoint  by 

*  a  writing  under  her  hand ;  which  failing,'  &c.  My  Lords,  I  consider  that  as  another 
authority  tending  to  establish  the  same  position.  The  argument  that  was  urged  at  the 
Bar  was,  that  in  that  case  the  question  was  not  raised ;  but,  my  Lords,  I  consider  that  a 
strong  circumstance  tending  to  establish  the  position ;  for  the  cases  to  which  I  have 
referred  had  previously  occurred.  One  was  decided  so  far  back  as  the  year  1729,  the 
other  was  decided  at  a  subsequent  period,  both  of  them  long  anterior  to  the  case  to  which 
1  have  referred ;  and  when  1  advert  a  little  to  the  manner  in  which  the  case  to  which  1 
am  now  drawing  your  Lordships'  attention,  was  contested  by  the  activity  and  talent  of 
Counsel,  the  circumstance  of  the  point  not  having  been  raised  in  that  case,  can  be 
explained  only  from  a  thorough  conviction  of  all  professional  gentlemen  at  the  time 
practising  in  Scotland,  that  the  point  was  too  clear  for  argument ;  therefore  1  consider, 
that,  though  the  question  was  not  raised  in  that  case,  the  circumstances  connected  with 
the  case  tend  strongly  to  confirm  the  position  to  which  I  have  already  called  your 
Lordships'  attention. 

^'  My  Lords, — Another  case  was  that  of  a  disposition  made  by  a  person  [341]  of  the 
name  of  Alexander  Horn.  The  facts  of  the  case  I  find  stated  in  the  speeck  on  giving 
judgment  delivered  by  the  late  Lord  Gifford,  in  a  case  to  which  I  shall  presently  direct 
your  Lordships'  attention.  Alexander  Horn  disposed  of  his  property,  or  a  part  of  his 
property,  to  the  Lord  Provost  and  Magistrates  of  the  city  of  Edinburgh,  to  be  applied, 
according  to  their  discretion,  among  the  poor  labourers  of  that  city.  That  case  was 
quoted  for  the  purpose  of  establishing  the  position  advanced  by  the  late  noble  Lord  to 
whom  1  have  referred,  in  the  case  of  Hill  against  Burns ;  and  this  case,  my  Lords,  is 
another  authority  tending  to  the  same  point,  because  that  property  was  disposed  of  in 
favour  of  a  particular  class  of  persons,  out  of  whom  a  selection  was  to  be  made  after  the 
death  of  thedisponer,  by  the  particular  individuals  to  whom  that  property  was  conveyed. 

"  My  Lords, — The  case  to  which  I  have  referred,  in  which  the  case  of  Alexander 
Horn  was  cited,  was  a  case  of  Hill  against  Hood's  trustees  :  that  was  a  case,  in  the  first 
instance,  decided  by  the  First  Division  of  the  Court  of  Session,  and  afterwards  came 
before  your  Lordships'  House ;  and  the  material  part,  the  disposition  of  the  party,  was 
in  these  terms : — She  appointed  the  residue  of  her  estate  to  be  applied  by  her  trustees, 
and  their  foresaids,  in  aid  of  the  institutions  for  charitable  and  benevolent  purposes 
established,  or  to  be  established,  in  the  city  of  Glasgow  and  its  neighbourhood ;  and  that 
in  such  way  and  manner,  and  in  such  proportions  to  the  principal,  the  capital,  or  the 
interest  of  annual  proceeds  of  the  sums  so  to  be  appropriated,  as  to  the  trustees  should 
seem  proper ;  declaring,  as  she  thereby  expressly  provided  and  declared,  that  they  should 
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be  the  sole  judges  of  the  appropriation  of  the  residue  for  the  purposes  aforesaid.  That 
case,  my  Lords,  rested  on  the  same  principle,  and  was  opposed  on  the  grounds  applied  to 
the  case  now  before  your  Lordships.  Your  Lordships  were  of  opinion,  upon  the  consi- 
deration of  that  case,  that  the  decision  of  the  Judges  in  the  Court  below  was  correct  and 
proper ;  and  their  judgment  was  affirmed.  I  refer  to  that  judgment,  of  which  I  have  a 
report  now  lying  before  me  of  the  speech  delivered  by  the  late  Lord  Gifford ;  and  it  is 
important  in  point  of  authority,  for  it  is  a  case  not  standing  by  itself ;  for  when  that  case 
had  been  argued  at  the  Bar,  and  judgment  was  given,  the  noble  and  learned  Lord  took  a 
review  of  the  cases  to  which  I  have  called  your  Lordship.^  attention ;  and  the  principle 
he  extracted  from  those  cases  was  the  foundation  of  the  judgment  which  he  delivered. 
We  are  to  consider,  therefore,  that  those  principles  do  not  rest  solely  on  the  Courts  in 
Scotland,  but  that  they  have  passed  under  the  review  of  your  Lordships'  House,  and  have 
been  approved  and  sanctioned  by  your  Lordships'  House.  Your  Lordships  extracted 
from  them  the  principles  on  which  the  case  of  Hill  v.  Hood's  trustees  was  decided ;  and 
I  advert  to  the  case  of  Hill  v.  Hood's  trustees  more  particularly,  because  it  was  a 
material  part  of  the  foundation  of  the  decision  by  the  Court  below  in  the  case  now  before 
your  Lordships.  It  was  said  at  the  Bar,  that  the  case  of  Hill  v,  [342]  Hood's  trustees 
did  not  apply  to  the  present  To  be  sure  the  facts  of  that  case  are  different  from  those  of 
the  present  case ;  but  the  principle  of  tjiC  case  was  the  same ;  and  when  that  case  was 
cited  by  the  learned  Judges  in  the  Court  below,  and  referred  to  as  an  authority,  they  did 
not  refer  to  the  facts  of  the  case  merely  as  governing  the  present  case,  but  to  the  judg- 
ment of  your  Lordships'  House,  to  the  principle  upon  which  that  was  founded,  and  to 
the  adoption  of  those  authorities  by  your  Lordships'  House,  which  had  never  before 
passed  in  review  before  your  Lordships  :  the  principle  extracted  from  those  authorities 
they  considered  as  the  foundation  of  the  judgment  of  this  House,  and  they  applied  that 
principle  to  the  case  now  before  your  Lordships. 

^'  Before,  however,  I  state  the  conclusion  which  I  draw  from  these  cases,  it  is  neces- 
sary for  me  to  advert  to  one  case  which  was  cited  on  the  other  side.  I  think  only  one 
case  was  relied  on  in  argument,  opposing  the  current  of  authorities  to  which  I  have  called 
your  Lordships'  attention,  and  that  was  the  case  of  Dick  v,  Fergusson.  It  is  unneces- 
sary for  me  to  enter  into  the  detail  of  that  case  of  Dick  v,  Fergusson.  because  it  was 
commented  on  in  the  judgment  to  which  I  have  referred ;  and  after  the  facts  of  that  case 
were  commented  upon  before  that  noble  and  learned  Lord,  he  was  of  opinion,  and  your 
Lordships  adopted  that  opinion,  that  the  decision  in  that  case  did  not  run  counter  to  the 
authorities  in  the  cases  to  which  I  have  adverted.  Thus  much,  however,  I  will  say 
respecting  that  case.  In  that  case  the  trustees  refused  to  accept  the  trust  or  to  act  upon 
it ;  and  in  a  note  by  Lord  Kames  respecting  that  judgment,  he  puts  the  decision  upon  this 
ground  : — He  says  it  was  competent  to  the  trustees  in  that  case  to  have  disposed  of  the 
property  in  favour  of  the  heir-at-law.  The  effect  of  their  not  acting  under  the  trust  was 
to  give  the  property  to  the  heir-at-law, — they  have,  therefore,  by  so  doing,  declared  their 
intention  that  the  heir-at-law  should  take  it ;  and  considered  in  that  view,  it  does  not  at 
all  contravene  the  current  of  authorities  to  which  I  have  called  your  Lordships'  attention. 
I  am  justified  therefore  in  saying,  that  the  authorities  are  uniform  upon  this  subject, 
and  I  am  of  opinion  that  they  establish  the  position,  that  the  trustees  may  dispose  of 
this  property  among  certain  cksses  of  persons,  or  among  particular  objects,  subject  to 
the  intention  expressed  by  the  donor,  the  creator  of  the  trust. 

"  That  being,  my  Lords,  the  general  principle,  another  objection  was  made  in  this  case 
as  to  the  generality  of  the  disposition.  It  was  said,  the  property  is  to  be  given  to  such  rela- 
tions as  the  wife  shall  point  out,  with  the  approbation  of  the  trustees.  It  was  then  said 
at  the  Bar,  what  is  the  meaning  of  the  term  relations  1  It  is  indefinite ;  and  they  even 
went  so  far  as  to  say,  in  a  certain  sense,  every  man  is  the  relation  of  every  other  man ; 
but  at  all  events  the  classes  of  the  relations  in  the  ascending  and  descending  line  are 
numerous  and  indefinite.  My  Lords,  the  answer  I  make  is  this,  that  in  the  cases  to 
which  I  [343]  have  alluded  that  very  point  occurred ;  for  instance,  in  that  of  Murray 
V.  Fleming,  the  disposition  was  in  favour  of  any  of  his  blood  relations  she  should  think 
most  fit  to  be  nominated.  Blood  relations,  therefore,  would  embrace  all  persons  who 
were  connected  in  blood  with  the  disponer, — a  body  of  persons  as  extensive  as  it  was 
possible  to  conceive,  and  yet  in  that  case  the  Court  were  of  opinion  that  the  disposition 
was  good.  In  the  next  case  to  which  I  adverted,  that  of  Brown  and  his  relations,  the 
disposition  was  to  poor  friends  and  relations,  which  the  Court  considered  to  embrace 
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relatives  both  on  the  father's  and  on  the  mother's  side ; — the  objection,  therefore,  was 
as  open  in  that  case  as  in  the  present^  and  yet  the  Court  decided  it  in  the  manner  I 
have  mentioned.  Again,  my  Lords,  in  the  case  of  Snodgrass  v.  Buchanan,  the  disposi- 
tion was  to  the  disponer's  mother's  relations,  heing  again  as  extensive  as  it  was  possible 
for  a  disposition  to  be.  The  objects  were  relations.  In  none  of  these  cases  did  the 
objection  prevail ;  and  it  did  not  prevail,  because  a  particular  individual  was  pointed 
out  as  the  person  who  was  to  select  among  the  class,  and  to  point  out  those  among  the 
relations  who  were  to  take. 

"  My  Lords, — The  same  objection  in  point  of  principle  will  apply  to  those  disposi- 
tions which  were  made  in  favour  of  charitable  institutions,  and  in  respect  of  those  the 
same  answer  has  been  given.  It  is  remarkable,  that,  in  the  second  case  to  which  I  have 
referred,  the  disposition  was  to  the  poorest  friends  and  relations  of  the  disponer,  and 
that  was  considered  a  valid  disposition  ;  and  in  respect  to  charitable  purposes,  according 
to  the  law  of  England,  which,  as  to  bequests  of  this  kind,  is  more  strict  that  the  law  of 
Scotland,  that  would  be  a  valid  disposition. 

"  For  these  reasons,  my  Lords,  after  carefully  attending  to  this  case, — after  consider- 
ing the  most  elaborate  argument  of  the  Bar,  from  a  gentleman  who  never  omits,  in  the 
course  of  his  address,  any  argument  which  can  be  useful  to  his  case, — I  mean  the  Dean 
of  Faculty, — looking  to  those  authorities,  and  to  what  your  Lordships  did  in  the  case  of 
Hill  V.  Hood,  I  must  suggest  to  your  Lordships  the  propriety  of  affirming  the  decision 
of  the  Court  below  in  this  case.  I  would  humbly  move  your  Lordships,  that  this  judg- 
ment oi  the  Court  of  Session  be  affirmed." 

Appdlanfs  Authorities,— Dig.  lib.  11,  §  7,  de  leg.  3,  et  seq.;  Voet>  28,  5,  29; 
Pothier,  de  Test.  8,  §  1  and  2 ;  Voet,  30,  1,  36 ;  Domat,  2,  3,  1,  §  1 ;  3  Ersk.  9,  6,  and 
8 ;  Balfour,  tit.  Exec.  p.  220 ;  Dirleton,  p.  73 ;  Stewart,  p.  74 ;  3  Ersk.  9,  8,  and  3,  1, 
42;  1  Stair,  13,  7 ;  2  Swinburne,  p.  463;  2  Vin.  tit.  20,  de  LegaUs;  2  Craig,  3,  14; 
Com.  of  Berwickshire,  June  18, 1678,  (1351);  Trades  of  Edinburgh  v.  Heriot's  Hospital, 
Aug.  9,  1765,  (5750);  Christie,  July  6,  1774,  (5755);  Campbell  and  M*Intyre,  June 
12,  1824,  (3  Shaw  and  Dunlop,  No.  93) ;  Kames'  El.  p.  213  ;  3  Ersk.  9,  14 ;  CampbeU, 
June  26,  1752,  (7440);  DalzeU,  March  11,  1756,  (16,204);  9  Vesey,  p.  399  and  404; 
Hepburn,  Feb.  13,  1699,  (7428)  ;*  Buchanan,  July  23,  1629,  (671);  Hamilton,  Feb.  23, 
1681,  (672);  Sholee,  Jan.  1684,  (672);  Corsan,  Feb.  19,  1734,  (673);  CampbeU,  Nov. 
22,  1739,  (674) ;  [344]  Eari  of  Rothes,  Jan.  21,  1823,  (2  Shaw  and  Dunlop,  No.  130) ; 
Mills  V.  Farmer,  (19  Vesey) ;  Saunders  on  Uses,  p.  210  ;  Lovelass  on  Wills,  p.  191,  edit. 
1823;  Meri vale's  Reports,  vol  3,  p.  17 ;  3  Bankton,  8,  45;  7  Vesey,  p.  51 ;  1  Brown, 
p.  179 ;  2  ift.  p.  229 ;  Swanson,  Rep.  201 ;  9  Vesey,  399 ;  10  Vesey,  p.  538 ;  1  Simon 
and  Stewart,  p.  69 ;  Turner's  Reports,  Ommancy,  July  22,  1825. 

Respondents'  iluf^mf tea.— Dirleton,  p.  73;  Murray,  Nov.  28, 1729,  (4075);  Campbell, 
Dec.  16, 1738,  (4076,  and  Elchies'  Dec.  No.  14.  Mut.  Con.) ;  Dick,  Jan.  22, 1728,  (7446) ; 
Brown,  Aug.  3, 1762,  (2318) ;  Buchanan,  Dec.  16,  1806,  (No.  1,  Ap.  Service) ;  Hfll,  Dec. 
14,  1824,  (3  Shaw  and  Dunlop,  No.  283) :  affirmed.  House  of  Lords,  April  14,  1826, 
(2  Wilson  and  Shaw's  Rep.  House  of  Lords,  No.  11,  p.  80.) 

Moncreiff,  Welder,  and  Thompson — A.  Gordon, — Solicitors. 

[Cf.  Dundas  v.  Dundas,  15  S.  429 ;  Magistrates  of  Dundee  v.  Morris,  19  D.  921 ; 
3  Macq.  154.] 


m.  Wilson  &  Shaw  365  [1  S.  469]. 

Commercial  Banking  Company  of  Scotland,  and  Others,  Appellants. 

Pollock's  Trustees,  &c.  Eespondents. 

28th  July  1828. 

TiTLB  TO  Pursue — Process. — An  appeal  sustained  in  name  of  an  unincorporated  Coln- 
mercial  Banking  Company,  and  several  of  the  individual  partners,  against  a  judg- 
ment of  the  Court  of  Session,  in  a  process  in  which  they  were  defenders. 
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This  was  an  appeal  against  several  judgments  of  the  Court  of  Session,  in 
actions  raised  by  the  respondents,  as  trustees  of  the  late  John  Pollock,  against 
the  Commercial  Banking  Company  of  Scotland,  and  several  individual  partners 
nominatim.  The  case  came  on  to  be  heard  on  the  28th  March  1825 ;  but  an 
objection  being  taken,  on  the  ground  that  the  Commercial  Banking  Company 
was  not  a  corporate  body,  and  yet  had  been  sued  by  their  firm,  and  not  by  the 
names  of  the  individual  partners,  farther  proceedings  were  adjourned. 

The  case  was  afterwards  taken  up  (16th  May  1828),  and  argued  on  the  want 
of  parties. 

Lord  Ghangellor. — "  My  Lords,  There  is  a  cause  which  was  heard  on  a  single 
point  before  your  Lordships,  in  which  the  Commercial  Banking  Company  of  Scotland, 
and  Archibald  Campbell,  and  other  partners  of  that  Company,  were  appellants,  and  the 
trustee  and  executors  of  the  deceased  John  Pollock,  Esq.  manager  and  permanent 
director  of  the  Commercial  Banking  Company  of  Scotland,  were  respondents.  This  case 
was  argued  on  the  single  point  of  the  propriety,  according  to  the  law  of  Scotland,  of 
the  description  of  the  parties.  Whether  persons  who  were  united  in  a  trading  concern, 
and  describe  themselves,  for  instance,  as  the  Commercial  Banking  Company  of  Scotland, 
can  be  sued  by  that  title  1  My  Lords,  I  think,  according  to  the  law  of  Scotland,  and 
according  to  the  practice  which  has  prevailed  in  that  country,  the  parties  appellants  are 
sufficiently  described  in  this  case ; — it  is  not  merely  the  Commercial  Banking  Company 
of  Scotland,  but  it  is  the  Commercial  Banking  Company  of  Scotland,  and  Archibald 
Campbell,  Esq.  and  many  other  persons,  by  name,  who  are  described  as  partners  in  that 
Bank ;  and  I  think  where  a  commercial  establishment  of  that  kind  exists,  it  is  sufficient, 
for  the  purpose  of  carrying  on  a  suit,  to  carry  it  on  against  the  firm,  adding  to  the  firm 
the  names  of  some  of  the  partners  in  the  establishment.  This  is  a  still  stronger  case, 
because  the  particular  individuals  named  in  this  instrument  are  those  individuals  of 
whose  conduct  the  pursuer  thinks  he  has  most  reason  to  complain.  It  is  unnecessary  to 
pronounce  any  opinion  in  this  case  as  to  the  result  of  this  judgment.  The  case 
[366]  must  be  heard  on  the  other  point  The  case  stood  over  for  your  Lordships  to 
consider  this  point.  Whether  the  cause  should  go  on  1  If  it  turned  out  that  the  parties 
were  not  properly  described  as  defendants,  that  would  have  put  an  end  to  the  cause. 
If  your  Lordships  concur  in  the  opinion  I  have  expressed,  the  cause  will  of  course 
proceed." 

Ordered  accordingly. 

[Cf.  3  W.  &  S.  430 ;  Forsyth  v.  Hare  ^  Go,  13  S.  52  :  Londm,  ^c.  Skipping  Co.  v. 
M'GorMe,  3  D.  1046 ;  Antermony  Coed  Co,  v.  Wingaie,  4  M.  1020.] 


m.  Wilson  &  Shaw  366  [4  8.  669]. 

Leitch  and  Others,  Appellants. — Adam — Stivart, 

Leitch's  Trustees,  Eespondents. — Siyden — John  Campbell. 

17th  Feb.  1829. 

Fee,  Conditional  or  Absolute. — A  party  having,  by  his  deed  of  settlement,  conveyed 
his  lands  to  trustees,  to  hold  them  in  trust  for  his  widow's  liferent  during  her  life 
and  viduity ;  and,  on  her  death  or  second  marriage,  for  two  substitutes  successively, 
and  their  heirs  and  assignees  in  fee ;  whom  failing,  another  substitute,  but  without 
calling  his  heirs  or  assigns ;  whom  failing,  other  substitutes ;  and  the  two  first  sub- 
stitutes having  predeceased  the  widow,  who  never  married  a  second  time,  and  the 
third  substitute  having  executed  a  general  disposition,  and  also  predeceased  the 
widow ; — Held,  (affirming  the  judgment  of  the  Court  of  Session), — 1.  That  the  fee 
had  vested  in  the  third  substitute ;  and,  2.  That  the  general  disposition  was  effectual 
to  evacuate  the  subsequent  destinations. 
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John  Leitch,  proprietor  of  Kilmardinny,  was  married  to  Elizabeth  Ironside, 
but  had  no  family.  He  had  a  brother  George,  two  nephews,  James  Frisby  Leitch, 
and  Andrew  Leitch  (the  son  of  Gteorge), — two  sisters,  Christian  and  Mary, — and 
two  nieces,  Agnes  and  Jean  Trokes.  In  1804  he  executed  a  mortis  causa  trust- 
disposition  of  his  estate  in  favour  of  trustees,  declaring, ''  that  these  presents  are 
"  granted,  and  to  be  accepted  by  my  said  trustees,  in  trust,  for  the  ends,  uses,  and 
"  purposes  after  specified ;  viz.  that  they  may  and  shall  hold  the  foresaid  lands 
"  in  trust  for  the  behoof  of  the  said  Elizabeth  Ironside,  my  wife,  in  case  of  her 
"  surviving  me,  in  liferent,  for  her  lifei-ent  alimentary  use  allenarly,  during  the 
"  time  of  her  life,  and  of  her  continuing  my  widow ;  and  after  her  death,  or  in 
"  case  of  her  entering  into  another  marriage  after  my  death,  then  for  behoof  of 
"  the  said  George  Leitch,  my  brother,  and  his  heirs  and  assignees  whomsoever,  in 
"  fee,  in  case  he  shall  survive  me,  and  shall  be  in  life  at  the  time  of  the  death  or 
"  second  marriage  of  the  said  Elizabeth  Ironside ;  and  failing  the  Said  George 
"  Leitch  by  decease  before  me,  or  prior  to  the  death  or  second  marriage  of  the 
"  said  Elizabeth  Ironside,  then  I  appoint  the  said  trustees  to  hold  the  foresaid 
"  lands  and  others  in  trust  for  behoof  of  the  [367]  said  James  Frisby  Leitch,  my 
"  nephew,  and  his  heirs  and  assignees  whomsoever,  in  fee,  in  case  he  shall  be  in 
"  life  at  the  time  of  the  death  or  second  marriage  of  the  said  Elizabeth  Ironside ; 
"  and  failing  the  said  James  Frisby  Leitch  by  decease  before  me,  or  prior  to  the 
"  death  or  second  marriage  of  the  said  Elizabeth  Ironside,  then  I  appoint  the  said 
"  trustees  to  hold  the  foresaid  lands  and  others  in  trust  for  behoof  of  Andrew 
"  Leitch,  my  nephew,  son  of  the  said  George  Leitch ;  whom  failing,  for  behoof  of 
"  my  sisters,  Christian  and  Mary  Leitch,  and  my  nieces,  Agnes  and  Jean  Trokes, 
*•  equally  among  them,  and  their  heirs  and  assignees :  And  I  appoint  my  said 
"  trustees,  immediately  after  the  death  or  second  marriage  of  the  said  Elizabeth 
"  Ironside,  to  grant,  execute,  and  deliver  a  valid,  ample,  and  formal  disposition 
"  of  the  said  lands  and  others  in  favour  of  the  said  George  Leitch,  and  lus  heirs 
**  and  assigns  whomsoever,  in  case  he  should  survive  me,  and  be  living  at  the 
**  time  of  the  death  or  second  marriage  of  the  said  Elizabeth  Ironside :  But  in 
**  case  of  the  said  George  Leitch  predeceasing  me,  or  in  case  of  his  death  previous 
"  to  the  death  or  second  marriage  of  the  said  Elizabeth  Ironside,  then  I  appoint 
"  the  said  trustees  to  grant,  execute,  and  deliver  a  valid,  ample,  and  formal  dis- 
"  position  of  the  foresaid  lands  in  favour  of  the  said  James  Frisby  Leitch,  and 
"  his  heirs  and  assignees  whomsoever,  in  case  he  shall  survive  me,  and  shall  be 
"  living  at  the  time  of  the  death  or  second  marriage  of  the  said  Elizabeth  Iron- 
*'  side :  But  in  case  of  the  death  of  the  said  James  Frisby  Leitch  before  me,  or 
*'  before  the  death  or  second  marriage  of  the  said  Elizabeth  Ironside,  then  I 
"  appoint  the  said  trustees  to  dispone  the  said  lands  to  and  in  favour  of  Andrew 
"  Leitch,  my  nephew ;  whom  failing,  to  my  sisters.  Christian  and  Mary  Leitch 
"  and  my  nieces,  Agnes  and  Jean  Trokes,  equally  among  them,  and  their 
"  respective  heirs  and  assignees/* 

His  brother  George  died  a  short  time  afterwards.  His  nephew,  James  Frisby 
Leitch,  died  in  May  1820 ;  and  in  October  of  that  year,  Andrew  executed  a 
mortis  causa  general  disposition  of  all  his  estates  and  effects,  in  favour  of  the 
respondents  in  trust  He  died  in  February  1821,  being  survived  by  the  widow 
till  November  1823,  when  she  died  without  having  entered  into  a  second 
marriage.  The  two  sisters  and  the  two  nieces,  (who  were  the  appellants), 
survived  all  these  parties. 

The  respondents,  as  trustees  of  Andrew  Leitch,  having  raised  an  action 
before  the  Court  of  Session  against  the  trustees  of  John,  to  denude  of  the  lands 
of  Eolmardinny  in  their  favour,  [368]  on  the  footing  that  the  right  had  vested 
in  Andrew  prior  to  his  death ;  and  the  sisters  and  nieces  having  made  a  similar 
claim,  the  trustees  of  John  brought  a  process  of  multiplepoinding.  Claims  having 
been  lodged,  and  the  processes  conjoined,  three  points  were  argued : — 1.  Whether 
the  right  of  liferent  constituted  by  John  Leitch's  trust-deed  in  favour  of  his 
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widow,  was  conceived  in  such  a  way  as  to  be  not  merely  the  primary  right  con- 
veyed, but  suspensive  of  the  existence  of  any  right  or  interest  in  the  fee  in  the 
person  of  any  of  the  conditional  institutes  till  her  death  or  second  marriage  took 
place,  whatever  might  be  the  difference  in  the  terms  of  the  respective  destina- 
tions in  their  favour  ?  2.  Whether  the  destination  in  favour  of  Andrew  Leitch 
was  so  conceived,  as  (independently  of  the  supposed  difficulty  r^arding  the  co- 
existence of  the  rights  of  liferent  and  fee,)  to  be  dependent  on  the  condition  of 
his  surviving  the  death  or  second  marriage  of  the  widow,  in  the  same  way  with 
the  previous  destinations  in  favour  of  the  two  first  conditioned  institutes,  George, 
and  James  Frisby  Leitch  ?  And,  3.  Whether  the  personal  right  in  the  fee,  and 
corresponding  yi«  crediti  against  John's  trustees,  (supposing  these  to  have  been 
vested  in  Andrew  Leitch,  by  his  survivance  of  George  and  James  Frisby  Leitch 
only),  were  effectually  conveyed  to  Andrew's  trustees  by  the  general  disposition 
in  their  favour  ? 

Lord  Cringletie  repelled  the  claim  of  Andrew's  trustees,  preferred  the  sisters 
and  nieces,  and  assoilzied  John's  trustees  from  the  action  of  denuding.  His  Lord- 
ship explained  the  grounds  of  his  judgment  in  the  subjoined  note  [infra,  p.  177]. 

[369]  He  refused  a  representation,  for  reasons  which  he  also  stated  in  a  note. 
The  respondents  then  reclaimed  to  the  Inner-House,  [370]  when  the  subjoined 
opinions  were  delivered  [infra,  p.  178].  The  case  having  [371]  been  continued, 
and  having  again  come  before  their  Lordships,  [372]  they  appointed  parties  to  lodge 
notes  of  authorities,  and  to  be  [373]  heard  thereon ;  and  after  delivering  the  sub- 
joined opinions,  or-  [374]  -dered  Cases.  Thereafter,  on  advising  the  Cases,  the 
Court  (2d  June  1826)  altered  the  interlocutor;  preferred  the  respondents;  decerned 
in  the  action  against  John's  trustees ;  and  repelled  the  claim  of  the  appellants. 

[375]  The  sisters  and  nieces  then  appealed. 

Appdlanis. — 1.  By  the  terms  of  the  trust-disposition  of  John  Leitch,  the 
trustees  were  to  hold  the  lands  until  after  the  de-  [376]  -cease  or  second  marriage 
of  the  widow.  Until  that  period,  no  absolute  indefeasible  right  vested  in  either 
George,  James,  or  [377]  Andrew.  Therefore,  Andrew  could  not,  during  the  life 
or  viduity  of  the  widow,  have  required  the  trustees  to  denude  of  the  [378]  fee 
in  his  favour.  No  doubt,  in  the  substitution  to  Andrew,  the  words  "  in  case  he 
"  shall  be  in  life,"  &c.  are  omitted ;  but  they  were  unnecssary,  since  "  his  heirs 
"  and  assignees  "  are  not  called ;  there  are  no  words  of  inheritance  used.  The 
meaning  of  the  testator  was,  that  the  trustees  should,  after  the  death  or  on  the 
second  marriage  of  the  widow,  inquire  which  of  George,  James,  and  Andrew,  was 
alive,  and  denude  to  that  survivor.  Suppose  that  Andrew,  outliving  the  testator, 
had  predeceased  Gteorge  and  James,  dying  before  the  widow,  it  could  not  be 
maintained  that  the  fee  had  vested  in  Andrew.  The  beneficial  interests  of  all 
the  parties  remained  suspended,  until  the  death  or  second  marrit^e  of  the  widow ; 
and  the  fee  being  thus  eventual, — to  begin  to  exist  after  the  liferent  ceased, — 
and  Andrew  having  died  before  that  period,  the  trustees  held  for  the  next  sub- 
stitutes, the  appellants. 

2.  Ajidrew's  general  conveyance,  not  referring  specifically  to  the  lands  of 
Kilmardinny,  cannot  exclude  the  subsequent  substitutes  in  John's  disposition 
of  that  estate. 

Respondent, — 1.  It  is  undoubted  law,  that  a  right  of  fee  may  coexist  with  the 
right  of  liferent.  In  the  present  case,  the  right  of  liferent  was  merely  coexistent 
with  the  conditional  right  of  fee  in  the  two  persons  first  called,  and  in  the  uncon- 
ditional right  of  fee  in  Andrew  Leitch,  next  called,  and  not  suspensive.  To  say 
that  the  trustees  were  the  fiduciary  fiars,  does  not  advance  the  appellant's  case ; 
for  still  the  question  remains,  for  whom  were  the  trustees  fiduciary  fiars  ?  In 
relation  to  this  point  it  wilt  be  observed,  that  no  condition  of  survivance  of  the 
widow,  or  of  her  second  marriage,  is  annexed  to  the  fee  conveyed  to  Andrew 
through  the  trustees ;  and  these  words  qxq  not  supplied  by  the  want  of  words  of 
inheritance.    Such  words  were  not  necessary  to  enable  Andrew  to  direct  the 
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destmation  of  the  fee,  or  to  vest  [379]  in  others  his  jiis  crediti  to  require  the 
trustees  to  denude.  The  clause  applicable  to  Andrew  being  distuict  and  explicit, 
cannot  be  controlled  by  mere  inference  of  intention  deduced  from  other  parts  of 
the  deed.  If  he  survived  George  and  James,  the  fee  vested  in  him  whether  he 
survived  or  predeceased  the  widow  and  her  second  marriage.  Their  predecease  was 
the  only  condition  on  which  the  vesting  of  the  right  in  Andrew  depended ;  and  as 
they  did  predecease  him,  the  clause  must  be  read  as  if  that  condition  were  expuged, 

2.  The  disposition  executed  by  him  was  sufficient  to  transfer  his  right  to  the 
respondents,  and  includes  the  sisters  and  nieces  as  substitutes. 

The  House  of  Lords  ordered  and  adjudged,  that  the  interlocutor  complained 
of  be  affirmed. 

Lord  Chancbllor. — "  There  was  a  case  argued  at  your  Lordships'  Bar,  depending 
upon  the  construction  of  a  deed  executed  in  the  year  1804  by  Mr.  John  Leitch.  When 
the  case  was  argued,  I  stated  to  your  Lordships  what  was  the  impression  upon  my  mind 
at  the  conclusion  of  that  argument ;  but  in  consequence  of  what  was  stated  respecting 
the  learned  Judges  in  the  Court  below  having  felt  it  to  be  a  question  of  considerable 
diflBculty,  I  was  desirous  of  looking  into  the  papers  before  I  finally  pronounced  my 
opinion  upon  the  case.  Upon  looking  into  the  papers,  I  am  confirmed  in  my  original 
impression,  and  I  am  satisfied,  according  to  the  construction  of  that  trust,  that  Mr. 
Andrew  Leitch  had  a  vested  interest  during  the  lifetime  of  the  widow.  I  think  it  is 
impossible  to  put  a  reasonably  different  construction  upon  that  instrument,  without 
inserting  in  the  instrument  words  which  I  don't  find  in  it ;  and  I  think  there  is  nothing 
in  this  case  that  can  justify  your  Lordships  in  inserting  such  words.  I  put  this  con- 
struction, therefore,  upon  the  instrument  upon  principle,  upon  my  notion  of  the  free 
and  proper  construction  of  that  instrument,  and  also  upon  the  authority  of  the  case  of 
Crawford,  which  was  cited  at  the  Bar,  and  which  appears  to  me  on  principle  to  govern 
the  present  case.  There  were  two  other  points  made  in  the  course  of  the  arguments, 
and  in  the  papers.  One  was  as  to  whether  it  was  competent  to  Andrew  Leitch  to 
dispose  of  this  property  during  the  lifetime  of  the  widow ;  and  if  it  were  so  competent 
to  him,  in  the  next  place,  whether  the  disposition  he  made  of  it  was  a  valid  and 
substantial  disposition  ?  Upon  these  points  no  doubt  was  entertained  by  the  Judges  in 
the  Court  below.  Indeed  they  are  too  clear  for  argument  I  am  satisfied,  in  the  first 
place,  that  Andrew  Leitch  did  make  a  disposition  of  the  property ;  and  I  am  satisfied 
that  the  property  passed  by  the  instrument  by  which  he  disposed  of  it.  Under  these 
circumstances,  I  shall  recommend  to  your  Lordships  that  the  judgment  of  the  Court 
below  be  afl&rmed." 

(Opinion  of  Lord  Oringletie,  Ordinary.) 

[368]  "  The  first  purpose  of  the  trust  granted  by  the  deceased  John  Leitch  was,  that  his 
trustees  should  hold  his  estate  for  behoof  of  his  wife  during  her  life  or  widowhood.  It 
is  in  these  words.  (His  Lordship  then  read  the  clause,  ante,  p.  366-7.)  From  this  it 
appears  to  the  Lord  Ordinary,  that  John  Leitch's  primary  object  was  to  give  his  widow 
a  liferent  of  his  lands  ;  and  the  gift  of  the  fee  of  the  subject  was  of  course  only  after 
her  death,  or  ceasing  to  be  his  widow  by  becoming  the  wife  of  another  man.  This  must 
controul  the  remaining  parts  of  the  deed,  so  as  that  the  fee  could  not  open  to  any  one 
till  after  her  death  or  second  marriage.  2dy  The  trustees  are  to  hold  the  subject  for 
behoof  of  Andrew  Leiteh,  without  mention  of  his  heirs  or  assignees ;  whom  faihng,  for 
behoof  of  the  testator's  sisters  and  nieces,  the  Trokes,  equally  among  them,  and  their 
heirs  and  assignees.  And  as  the  heirs  and  assignees  of  every  substitute  are  called,  except 
those  of  Andrew  Leitch,  it  seems  to  be  quite  plain  that  the  testetor  meant  to  give  him 
the  fee  of  the  subject,  provided  he  should  be  alive  at  the  death  of  Elizabeth  Ironside, 
leaving  him  to  do  with  it  what  he  pleased ;  but  if  he  should  not  be  alive,  or  should  not 
dispose  of  the  subject,  then  it  should  devolve  to  Christian  and  Mary  Leiteh  and  the 
Trokes.  In  short,  it  appears  to  the  Lord  Ordinary  to  be  the  enixa  voluntas  of  the 
testator,  that  if  the  testetor's  own  brother,  and  the  first  substitute,  and  his  nephew  the 
second  subtitute,  should  not  be  in  life  at  the  death  or  second  mar-  [369]  -riage  of  Elizabeth 
Ironside,  they  should  not  succeed  to  his  estete ;  and  although  this  condition  be  not 
repeated  in  the  substitution  of  Andrew  Leitch,  yet  the  f act^  that  the  trustees  were  to 
hold  for  behoof  of  the  widow  in  liferent^  and  the  omission  of  Andrew's  heirs  and 
S.R.R.  V.  12 
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assignees,  effects  the  same  object,  viz.  that  if  he  should  not  be  in  life  at  her  death  or 
second  marriage,  the  estate  was  to  devolve  to  the  testator's  sisters  and  nieces,  equally 
among  them.  After  the  destination  of  succession  follows  an  injunction  to  the  trustees 
to  denude,  which  will  be  found  to  be  in  exact  conformity  to  the  preceding  part ;  viz. 
It  appoints  his  trustees,  immediately  after  the  death  or  second  marriage  of  Elizabeth 
Ironside,  to  denude  in  favour  of  George  Leitch,  and  his  heirs  and  assignees  whatsoever, 
provided  he  should  be  in  life  at  that  time ;  and  so  on,  in  conformity  to  the  destination 
of  succession.  From  which  it  is  quite  clear,  that  the  denudation  was  not  to  take  place 
till  after  the  death  or  second  marriage  of  Elizabeth  Ironside ;  and  as  the  trustees  were  to 
hold  it  for  behoof  of  her  in  liferent,  and  were  called  on  to  denude  in  favour  of  Andrew 
Leitch,  without  mention  of  his  heirs  and  assignees,  such  denudation  could  be  demanded 
by  himself  only,  and  not  by  his  heirs  or  assignees  after  his  death  before  that  of  Elizabeth 
Ironside.  As,  therefore,  he  died  before  Elizabeth  Ironside,  the  Lord  Ordinary  thinks 
that  the  general  disposition  by  him,  even  if  it  had  speciaUy  mentioned  this  subject^ 
would  not  have  been  effectual.  But  further,  the  trust^isposition  founded  on  does  not 
bear  the  most  distant  allusion  to  this  subject.  It  only  dispones  all  and  sundry  teinds, 
heritages,  houses,  tenements,  and  other  hereditaments,  heritable  bonds,  adjudications, 
and  sums  therein  contained,  and  in  general  all  other  real  or  heritable  subjects  whatso- 
ever, which  shall  be  pertaining  and  belonging  to  me  at  the  time  of  my  death.  The 
subject  in  question  did  not  pertain  to  him  at  the  time  of  his  death — it  was  also  under  a 
destination  to  others,  failing  him ;  and  it  appears  to  the  Lord  Ordinary,  that,  according 
to  the  rules  governing  general  dispositions,  it  would  have  been  necessary  for  him  specially 
to  mention  the  subject,  in  order  to  evacuate  the  destination  in  John  Leitch's  settlement. 
See  the  case  of  the  Duke  of  Hamilton  and  the  Honourable  Mrs.  Westenra,  then  Miss 
Hamilton,  relative  to  the  teinds  of  the  parish  of  Cambusnethan,  precisely  in  point. 
These  teinds  were  destinated  to  heirs-male ;  and  although  they  were  held  in  fee-simple 
by  the  Duke,  and  teinds  were  conveyed  in  general  by  a  general  disposition,  the  general 
conveyance  was  not  held  to  evacuate  the  substitution  to  heirs-male." 

"  The  representer  assumes,  that  after  the  death  of  George  Leitch  and  James  Frisby 
Leitch,  Andrew  Leitch  was  entitled  to  insist  that  the  trustees  should  denude  in  his 
favour ;  and  upon  this  assumption  his  whole  reasoning  is  founded,  that  the  trustees  held 
the  subject  absolutely  and  unconditionally  for  him,  whereby  he  was  entitled  to  convey 
it  away.  But  the  assumption  is  a  great  mistake.  By  Mr.  Leitch's  deed,  his  trustees 
were  to  hold  the  subject  during  Mrs.  Leitch's  life,  or  until  her  second  marriage ;  and  it 
was  after  her  death  only,  or  second  marriage,  that  they  were  desired  to  denude. 
Andrew  Leitch  could  not  therefore  insist  that  they  should  denude  in  his  favour  during 
Mrs.  Leitch's  life,  or  until  she  made  a  second  marriage.  They  were  therefore,  during 
Mrs.  Leitch's  life,  and  widowity  to  Mr.  Leitch,  to  hold  the  subject ;  and  for  whom,  is 
just  the  question.  This  the  Ix)rd  Ordinary  explained  in  his  former  Note — viz.  For 
George  Leitch  and  his  heirs,  provided  he  survived  Mrs.  Leitch ;  2^  James  Frisby  Leitch 
and  his  heirs,  under  the  same  condition  ;  and,  3^,  For  Andrew  Leitch ;  and  there  is  no 
condition  of  his  surviving  Mrs.  Leitch.  But  the  self-same  effect  is  produced  by  leaving 
out  his  heirs.  The  trustees  are  to  hold  the  subject  for  Andrew  Leitch ;  whom  failing, 
for  behoof  of  my  sisters.  Christian  and  Mary  Leitch,  and  my  nieces,  Agnes  and  Jean 
Trokes.  He  never  had  right  to  the  subject.  He  [370]  had  a  epes  successionis  only.  As 
soon,  therefore,  as  Andrew  Leitch  died,  during  the  life  of  Mrs.  Leitch  the  trustees  held  the 
subject  for  behoof  of  these  ladies ;  and  after  Mrs.  Leitch's  death,  they  alone  could  call 
on  the  trustees  to  denude  in  their  favour.  This  distinguishes  the  present  case  from  those 
quoted  by  the  representer.  In  the  case  of  Grordon,  it  appears  quite  clear  to  the  Lord 
Ordinary  that  the  judgment  is  right  The  trustees  were  bound  to  denude  in  Robert 
Grordon's  favour,  and  must  have  done  so  if  he  had  required  them.  They  must  have  been 
held  after  that  to  have  been  trustees  for  him,  his  heirs  and  assigns,  whereby  he  had  a 
right  to  convey  away  the  property  which  they  held  in  trust  for  him.  Besides  he 
actually  conveyed  the  very  landB,  and  shewed  his  intention  to  evacuate  the  substitution ; 
whereas,  in  tms  view,  Andrew  Leitch  takes  no  notice  of  the  subject." 

{Opinions  of  Second  Division.) 

Lord  Glenlee, — *'  I  can  see  but  two  sentences  in  the  deed.  It  consists  of  two  parts, 
and  these  are  just  two  sentences.  Now,  in  the  first  part  the  words  are,  that  the  trustees 
should  hold  the  '  lands  in  trust  for  behoof  of  the  said  Elizabeth  Ironside,  my  wife,  in 
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'  case  of  her  surviviiig  me,  in  liferent,  for  her  liferent  alimentary  use  aUenarly,  during 

*  the  time  of  her  life,  and  of  her  continuing  my  widow  ;  and  after  her  death,  or  in  case 

*  of  her  entering  into  another  marriage,'  then  comes  in  so  and  so.  All  is  to  take  place 
after  her  death ;  and  it  appears  to  me,  that  the  constitution  of  the  right  is  not,  by  the 
structure  of  the  sentence,  to  take  place  till  after  her  death.  This  is  just  the  thing,  the 
event,  upon  which  it  is  to  take  place. 

''  Although  we  have  no  idea  in  our  law  of  a  fee  being  in  pendente^  yet  I  do  not  see 
why  the  beneficial  interest  may  not  be  suspended — why  the  contingent  interest  may  not 
depend  upon  something  which  may  be  stated  in  a  deed.     Then  it  goes  on,  ^  for  behoof 

*  of  the  said  George  Leitch,  my  brother,  &c. ;  whom  failing,  &c.  James  Frisby  Leitch, 
'  in  case  he  should  survive  me,  and  shall  be  in  life  at  the  time.'  It  was  quite  an  un- 
necessary and  useless  repetition  to  put  this  in  here;  because  it  was  clear  from  the 
beginning  of  the  sentence  that  the  beneficial  interest  could  not  accrue  till  the  death  of  the 
said  Elizabeth  Ironside,  or  her  ceasing  to  be  his  widow.  Then  it  comes  to  Andrew  ; 
and  here  it  is  quite  true  that  it  does  not  contain  the  clause  '  in  case  he  shall  survive,' 
&c.  just  because  this  was  perfectly  unnecessary ;  for  the  constitution  of  the  beneficial 
interest  in  favour  of  Andrew  is  not  to  take  place  till  after  her  death,  or  second  marriage. 
This  is  the  first  sentence.  Then  it  goes  on  to  the  second,  and  provides,  *  I  provide  my 
'  said  trustees  to  denude,'  &c.  But  this  denuding,  by  the  same  structure  of  the  sentence, 
is  not  to  take  place  till  after  the  death,  <^c.  of  the  said  Elizabeth  Ironside.  Take  the 
sentence  as  you  will,  it  is  quite  clear  that  no  beneficial  interest  could  possibly  arise  till 
after  the  death  or  second  marriage  of  this  lady.  It  may  happen  that  the  widow's  right 
to  bygone  rents  may  be  in  the  same  situation  as  if  she  had  been  the  liferenter,  &c.  I 
am  therefore  clear,  that  the  circumstance,  that  the  beneficial  interest  did  not  take  place 
till  after  the  death  of  the  widow,  is  conclusive  of  the  case." 

Lord  PitmiUy, — "  The  opinion  I  have  formed  on  reading  these  papers,  or  rather  the 
deed,  coincides  entirely  with  that  which  has  been  delivered,  and  on  the  same  grounds 
as  his  Lordship  has  stated.  There  are,  no  doubt,  words  omitted  in  the  conveyance  to 
Andrew,  which  occur  in  the  other  clauses  in  favour  of  the  prior  persons.  But  when  I 
take  the  whole  deed,  or  rather  the  whole  clauses  of  it,  I  do  not  think  that  these  words 
are  at  all  of  importance.  This  is  a  trust-deed  or  conveyance  of  certain  lands  or  subjects 
to  trustees ;  and  the  structure  of  the  deed  is,  1st,  To  direct  the  trustees  as  to  the  con- 
stitution of  a  beneficial  interest  in  favour  of  certain  persons  there  named ;  and,  2dly, 
To  direct  them  as  to  the  time  when,  and  the  mode  in  which,  they  are  to  denude  in 
favour  of  these  persons.  In  looking  to  the  deed,  your  Lordships  will  find  that  it  begins 
with  a  clause  by  which  a  liferent  right  is  conveyed  in  favour  of  the  widow.  It  then 
[371]  proceeds  to  direct  the  trustees  as  to  the  constitution  of  the  beneficial  interest.  fHis 
Lordship  then  read  this  part  of  the  clause.]  But  the  previous  part  of  the  clause,  which 
was  read  by  Lord  Glenlee,  and  to  which  he  directed  your  Lordships'  attention,  appears 
to  me  to  apply  to  all  these  different  cases.  It  rides  over  the  whole  of  them,  and 
controuls  them.  It  is  only  after  the  death  of  the  said  Elizabeth  Ironside,  or  her  ceasing 
to  be  his  widow  upon  that  event,  that  the  subjects  are  to  be  held  for  behoof  of  George, 
and  failing  him,  for  behoof  of  James  Frisby  Leitch,  and  failing  him,  for  behoof  of 
Andrew.  But  in  all  of  these  provisions,  I  apprehend,  it  is  only  in  the  event  of  the 
death  of  the  widow  that  they  are  to  convey  these  properties  to  the  persons  named,  or 
to  any  of  them.  It  appears  to  me,  not  merely  that  it  was  the  intention,  but  it  is 
expressed  in  words,  that  only  after  the  death  or  second  marriage  of  the  widow  shall  they 
be  held  for  behoof  of  any  of  these  persons.  Then  we  have  this  confirmed,  when  we 
come  to  the  other  part  of  the  deed  which  refers  to  the  time  when  the  trustees  are  to 
denude ;  and  there  the  clause  begins  with  words  which  clearly  apply  to  the  whole  cases 
provided  for :  ^  And  I  appoint  my  said  trustees,  immediately  after  the  death  or  second 
'  marriage  of  the  said  Elizabeth  Ironside,  to  grant,  execute,  and  deliver,'  &c.  They  are 
not  entitled  to  grant  a  valid,  ample,  and  formal  disposition  till  after  the  death  of  the 
said  Elizabeth  Lronside.  It  is  only  in  this  event  that  they  can  do  so.  I  think,  there- 
fore, in  both  of  these  important  parts  of  the  deed, — the  constitution  of  the  beneficial 
interest,  and  in  the  clause  directing  the  trustees  to  denude, — that  it  is  only  after  the 
death  or  second  marriage  that  this  interest  can  arise.  It  pervades  the  whole  of  the  deed, 
and,  as  I  said  before,  rides  over  all  the  different  provisions." 

Lord  Allotoay. — "  My  Lords,  I  must  say  that  I  stand  in  a  very  unfortunate  predica- 
ment, in  differing  from  the  opinion  which  your  Lordships  have  delivered ;  and  consider- 
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ing  that  we  are  now  reduced  to  that  situation  in  which  your  Lordships'  judgment  is 
final,  and  cannot  he  called  in  question,  I  think  at  least  that  we  should  pause  before  we 
pronounce  judgment ;  and  with  all  the  weight  to  be  given  to  the  opinions  which  have 
been  expressed — and  certainly  they  are  entitled  to  great  weight — yet,  my  Lords,  I 
consider  it  my  duty,  as  I  have  the  misfortune  to  differ  from  your  Lordships,  to  state 
the  reasons  upon  which  my  opinion  has  been  founded.  Now,  my  Lords,  I  apprehend, 
that  in  all  cases  with  regard  to  the  settlement  of  estates,  it  is  your  Lordships'  bounden 
duty  to  look  to  -fehe  words  made  use  of  by  the  person  disposing  of  his  estate.  You  must 
look  to  the  words ;  and  I  conceive  that  you  cannot  apply  construction  or  interpretation 
to  give  a  different  interpretation  to  those  words  from  that  which  the  words  made  use  of 
bear.     It  is  a  remark  of  Lord  Stair,  and  one  which  ought  always  to  be  kept  in  mind, 

*  that  Judges  may  not  arbitrarily  interpret  writs,  or  give  them  a  sense  inconsistent  with 

*  their  clear  words.'  My  Lords,  whatever  may  be  my  idea  of  the  intention  or  views  of 
the  party,  I  conceive  that  I  cannot  enter  into  that  at  all,  but  that  I  must  look  to  what 
are  the  conditions  and  the  words  this  man  has  made  use  of  when  he  imposed  these 
conditions.  I  cannot  supply  one  word  in  addition  to  what  he  has  used,  but  must  take 
the  words  themselves,  and  give  them  the  effect  to  which  in  law  they  are  entitled.  Now, 
my  Lords,  I  beg  to  call  your  Lordships*  attention  to  the  terms  of  this  deed.  It  is,  I 
confess,  the  most  singular  deed  that  1  ever  saw.  I  agree  with  my  Lord  Glenlee,  that  I 
never  saw  the  like  of  it ;  and  if  I  were  to  state  my  coiyectures,  (which  however  cannot 
enter,  and  I  am  not  entitled  to  allow  to  enter,  into  the  view  which  I  entertain  of  the  case), 
I  might  say  that  it  must  have  arisen  from  the  ignorance  of  the  man  of  business  who 
prepared  it.  I  do  not  know  who  he  was ;  but  I  am  sure,  that  suppose  this  question 
were  put  to  any  experienced  conveyancer — *  I  wish  to  convey  this  liferent  to  my  widow, 

*  and  the  fee  to  these  heirs  in  their  [372]  natural  succession  ; ' — for  the  singular  thing  is, 
that  he  calls  the  heirs  in  their  natural  succession  :  he  first  calls  Greorge^  in  the  event  of 
his  surviving  the  widow  or  her  marriage,  &c. ;  then  he  calls  James,  and  then  he  calls 
Andrew,  and  in  different  terms  altogether  : — I  say,  my  Lords,  if  the  question  had  been 
put  to  any  conveyancer,  he  would  have  had  no  difficulty  about  the  matter.  It  would 
have  been  effectually  done  by  taking  the  conveyance  to  be  held  by  the  trustees  simply 
for  the  parties  respectively,  in  liferent  and  fee.  If  the  deed  had  been  framed  in  this 
way,  every  thing  would  have  been  carried  into  effect  with  perfect  ease.  But  he  has 
done  this  in  a  different  way,  and  we  must  just  look  to  what  he  has  done.  Certainly 
this  is  a  trust  for  behoof  of  the  liferenter,  in  the  first  place,  and  then  he  conveys  the 
fee.  But  is  it  not  plain  that  the  liferent  and  the  fee  are  two  different  things,  and  may 
exist  in  two  different  persons  1  Now,  what  are  the  words  of  the  destination  ?  There  is 
first  the  liferent  of  the  widow,  and  *  then  for  behoof  of  the  said  George  Leitch,  my 

*  brother,  and  his  heirs,  &c.  in  fee ; '  and  here  the  condition  *  in  case  he  shall  survive 

*  me '  is  introduced.  Failing  that  event,  it  is  to  James  Frisby  Leitch ;  and  here  the 
condition  is  also  added.  Now,  suppose  that  neither  one  nor  other  of  them  had  survived 
the  testator,  who  would  have  succeeded  in  the  event  of  their  dying  before  both  the 
testator  and  the  widow  ?  Why,  in  that  case,  the  testator  appoints  the  trustees  to  hold 
the  lands  for  behoof  of  Andrew  Leitch ;  and  there  is  no  condition  adjected,  as  in  the  other 
instances,  in  case  he  shall  survive  the  widow,  &c  The  two  former  are  under  that 
condition ;  but  as  to  Andrew,  he  is  called  to  the  fee  without  any  condition  whatever ; 
and  if  these  persons  had  died  before  the  testator  himself,  there  cannot  be  a  doubt  that 
Andrew  was  entitled  to  call  upon  the  trustees  to  denude  in  his  favour,  not  the  liferent, 
but  the  fee  ;  and,  my  Lords,  I  apprehend  that  his  creditors  could  have  attached  it,  and 
made  it  responsible  for  his  debts  ;  and  you  will  find  a  number  of  decisions  where  it  has 
been  again  and  again  held,  that  if  the  personal  right  vested,  it  is  liable  to  be  attached 
and  made  effectual  by  the  creditors  of  him  in  whom  the  right  vests.  I  am  clear,  that  if 
George  and  James  had  died  before  the  testator,  he  (Andrew)  would  have  succeeded.  No 
doubt,  after  having  gone  over  the  second  part  of  the  deed,  it  proceeds,  *to  and  in 

*  favour  of  Andrew  Leitch,  my  nephew,'  &c.  They  could  not  convey  the  fee  to  the 
parties  first  mentioned,  while  the  widow  was  alive,  and  remained  unmarried  :  This  may 
be  true  under  the  deed  ;  but  why  withhold  the  fee  from  them,  if  it  was  intended  they 
should  have  it  1  which  plainly  they  could  not  have,  if  they  died  before  the  death  or 
second  marriage  of  the  widow.  But  no  such  thing  is  provided  as  to  Andrew ;  and,  my 
Lords,  this  being  the  case,  I  must  say  that  I  cannot  but  hold  that  the  fee  vested  in 
Andrew.     On  the  second  point,  it  is  perhaps  not  necessary  to  say  any  thing ;  for,  my 
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Lords,  I  think  if  the  right  vested,  as  it  appears  to  me  it  did,  I  hold  that  it  was  clearly 
and  effectually  transmitted.  I  think  the  case  of  Gordon  quite  decisiye  on  this  point ; 
and,  on  the  whole,  I  differ  from  the  Lord  Ordinary." 

Lord  Robertson, — "  My  Lords,  I  coincide  entirely  with  the  views  and  opinions  just 
delivered  by  Lord  AUoway." 

Lord  Justice-Clerk, — "  My  Lords,  I  am  sorry  that  on  the  question  of  construction  we 
should  entertain  different  opinions.  I  am  now,  my  Lords,  to  state  to  your  Lordships 
the  opinion  which  I  have  formed,  and  the  grounds  upon  which  I  have  come  to  be  of 
that  opinion.  And,  in  the  first  place,  my  Lords,  I  am  clearly  of  opinion,  that  if  the 
right  vested  in  this  person,  he  had  a  clear  right  to  transmit ;  and  it  appears  he  actually 
did  transmit  it.  I  have  no  doubt  about  that  at  all,  and  I  suppose  none  of  your  Lord- 
ships have  any  doubt ;  but  I  do  not  think  that  that  is  at  all  the  important  question  which 
we  are  called  upon  to  consider.  It  is  the  other  point  which  is  the  most  important  in 
the  present  case.  Now,  my  Lords,  I  do  conceive,  that  when  we  come  to  look  narrowly 
[373]  at  this  deed, — when  we  look  at  all  the  provisions  which  it  contains,  and  take  them 
all  t(^ther, — and  particularly  that  which  I  consider  to  be  the  most  important  part  of  the 
deed — that  part  which  provides  the  way  and  manner  in  which  it  is  to  be  carried  into 
effect, — when  I  look  at  all  these,  there  appears  to  me  to  be  no  difficulty  whatever  in  the 
case.  I  agree  entirely  with  my  brother,  Lord  Alio  way,  that  we  are  not  entitled  to  go 
into  conjectures  and  suppositions  of  what  may  have  been  the  intention  of  this  party,  as, 
my  Lords,  I  am  to  take  the  deed  according  to  its  true  meaning  and  import,  and  give 
effect  to  the  words  which  show  the  will  of  the  maker,  so  far  as  I  possibly  can.  Now, 
my  Lords,  I  think  that  this  must  be  obvious  to  every  one,  that  the  primary  object  of  the 
deed  was  to  secure  the  liferent  to  this  widow  during  her  life,  and  continuing  to  be  the 
widow  of  this  man ;  for,  the  moment  she  ceases  to  be  his  widow,  the  whole  of  it  is  at  an 
end ;  but  so  long  as  she  continues  his  widow,  it  is  for  her  benefit  The  discontinuance 
of  her  widowity,  or  her  death,  is  that  upon  which  the  whole  beneficial  interest  of  those 
called  depends ;  it  is  only  then  that  the  trustees  are  to  hold  it  for  behoof  of  the  persons 
therein  mentioned.  It  is  true,  no  doubt,  that  as  to  two  of  the  individuals  mentioned, 
the  maker  of  the  deed  has  put  in  a  clause,  that  it  is  in  case  they  shall  be  alive  at  the 
period  of  the  death,  or  the  widowity  ceasing  of  this  lady,  that  the  trustees  are  to  hold 
for  their  behoof.  This  is  the  clause  as  to  them ;  and  it  is  true  that,  as  to  Andrew 
Leitch,  these  words  are  not  mentioned,  and  do  not  occur.  But  the  question  which  we 
have  to  consider  is,  whether  there  appears  in  the  deed,  from  the  words  there  made  use 
of,  a  clear  intention  that  he  was  to  make  an  alteration  in  the  situation  of  this  person, 
from  what  he  had  provided  in  the  case  of  Greorge  and  James  Frisby  Leitch  ?  And,  my 
Lords,  although  undoubtedly  there  does  exist  the  omission  I  have  alluded  to,  yet  I  for 
one  am  of  opinion,  that  the  words  omitted  are  not  at  all  material,  when  I  come  to  apply 
the  rest  of  the  conditions  of  this  deed.  I  say,  my  Lords,  when  I  proceed  to  the  further 
consideration  of  the  other  clauses  and  conditions,  I  must  fairly  confess  that  it  appears  to 
me,  that  there  is  not  only  no  indication  of  a  purpose  in  reference  to  Andrew,  contrary  to 
what  is  provided  in  the  case  of  the  others ;  but  there  are  words  used,  which,  I  think, 
admit  of  no  other  construction  or  interpretation,  except  that  the  conditions  precedent)  as 
to  the  trustees  holding  for  behoof  of  George  and  James  Frisby  Leitch,  were  also  to  be 
applied  to  Andrew  and  the  nieces.  The  words  of  importance,  as  it  appears  to  me,  are, 
'  And  I  appoint  my  said  trustees,  immediately  after  the  death  or  second  marriage  of  the 
'  said  Elizabeth  Ironside,  to  grant,  execute,  and  deliver  a  valid,  ample,  and  formal  dis- 
'  position  of  the  said  lands  and  others  in  favour  of  the  said  George  Leitch,  and  his  heirs 
'  and  assignees  whatsoever,  in  case  he  shall  survive  me,  and  shall  be  living  at  the  time  of 
'  the  death  or  second  marriage  of  the  said  Elizabeth  Ironside.'  Then  it  proceeds  in  similar 
terms  in  the  case  of  James  Frisby  Leitch,  and  goes  on, — '  But  in  case  of  the  death  of 
'  the  said  James  Frisby  Leitch  before  me,  or  before  the  death  or  second  marriage  of  the 
'  said  Elizabeth  Ironside,  then  I  appoint  the  said  trustees  to  dispone  the  said  lands  to  and 
*  in  favour  of  Andrew  Leitch,  my  nephew ;  whom  failing,'  &c.  Now,  my  Lords,  what  I 
beg  of  your  Lordships  to  attend  to  is  this,  that  the  death  of  the  widow  on  the  one  hand, 
or  ceasing  to  be  in  a  state  of  widowity  on  the  other,  is  the  condition  precedent  to  the 
conveyance  in  favour  of  George  Leitch,  and  also  of  James  Frisby  Leitch.  She  must  be 
dead,  or  must  have  ceased  to  be  the  widow  of  this  man,  before  either  of  these  can  take 
place.  This  is  perfectly  clear ;  and  if  so,  how  can  your  Lordships  put  on  that  which  is 
so  emphatically  coupled,  a  construction  which,  it  is  perfectly  clear   will  be  in  direct 
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contaradiction  to  the  condition  there  expressed  1 — Your  Lordships  see,  that,  all  along,  the 
death  or  widowity  ceasing  is  a  pre-existing  condition,  and  expressly  stated  to  he  so  by 
the  testator ;  and,  having  done  so,  he  makes  use  of  the  emplmtic  word  *  then,'  showing 
clearly  that  it  is  [374]  only  on  that  precedent  condition  of  the  death,  &c.  of  the  widow, 
that  the  trustees  are  to  make  any  disposition  at  all.  This,  my  Lords,  I  apprehend  to  be 
perfectly  manifest ;  and  how,  then,  is  it  possible  to  make  a  different  application  as  to 
Andrew  ?  And  when  he  just  adds  these  words,  that  they  shall  execute  and  deliver  valid 
dispositions,  &c.  I  hold  it  to  be  clear,  nay,  the  enixa  voluntcu  of  this  man,  and  expressed 
in  words  which  are  just  as  clear  as  they  can  be,  that  it  was  only  after  the  death  of  this 
lady,  or  her  ceasing  to  be  his  widow,  that  any  beneficial  interest  could  ever  arise.  That 
is  the  way  I  conceive  we  are  to  construe  the  clause ;  and  with  respect  to  the  words  in 
regard  to  George  and  James,  in  case  they  shall  survive  me  and  be  in  life,  &c  these  it 
appears  to  me  to  be  quite  unnecessary  and  superfluous ;  for  I  am  not  entitled  to  stop 
there — I  must  read  on,  and  I  find  the  words  are  connected  by  the  word  then.  In  my 
opinion,  it  is  declared  in  the  clearest  manner,  that  no  denuding  whatever  was  to  take 
place  in  favour  of  either  of  these  parties  mentioned  in  this  deed,  unless  they  survived 
the  widow,  or  her  discontinuing  to  be  the  widow  of  this  person ;  and  as  Andrew  did  not 
survive,  I  am  decidedly  of  opinion  that  the  interlocutor  of  the  Lord  Ordinary  is  quite  well- 
founded  ;  and  I  beg  to  be  distinctly  understood  as  giving  my  opinion  on  the  wordsof  this 
deed  as  used  by  the  testator,  and  not  as  proceeding  on  conjecture  as  to  what  may  have  been 
his  intention.    I  proceed  upon  the  words  themselves,  which  seem  to  meperfectly  explicit." 

Lord  Bobertson, — "  The  widow  had  a  liferent  for  her  liferent  alimentary  use  allenarly, 
and  the  trustees  were  to  hold  the  estate  for  her  behoof  during  the  time  of  her  life,  and 
of  her  continuing  a  widow.  At  the  same  time  they  held  it  for  behoof  of  George  Leitch 
in  fee ;  only,  it  is  added,  *  in  case  he  shall  survive  me,  and  shall  be  in  life  at  the  time 
*  of  the  death  or  second  marriage  of  the  said  Elizabeth  Ironside.'  George's  right  therefore 
depended  on  his  surviving  the  widow,  or  her  entering  into  another  marriage.  The  same 
is  the  condition  of  the  right  of  James  Frisby  Leitch ;  and  both  of  them  predeceased  the 
widow.  Who,  then,  is  called  in  the  third  place  1  It  is  Andrew  Leitch  ;  but  there  is 
no  such  condition  in  his  right  as  was  attached  to  the  case  of  George  and  James ;  and 
though  he  also  predeceased,  yet  his  right  being  unconditional,  the  trustees  held  the  fee 
for  him ;  and  he  had  a  good  personal  right,  though  not  formally  vested." 

Lord  OlerUee, — *'  The  fee  was  in  the  trustees  from  the  beginning.  It  is  only  in  the 
event  of  the  widow's  death,  or  second  marriage,  that  any  other  person  has  any  right. 
There  is  no  fee  in  any  of  the  persons  named,  their  right  being  altogether  contingent  In 
ordinary  trust-deeds  there  is  an  interest  in  somebody,  but  here  there  is  none." 

Lord  PitmUly. — "  I  wish  to  hear  something  further  on  this  case,  as  I  must  confess  I 
have  in  a  great  degree  altered  my  opinion  since  the  case  was  formerly  before  us." 

Lord  Glerdee  still  maintained,  that  the  fee  did  not  exist  in  the  parties  named  till 
the  death  of  the  liferentrix. 

Lord  PitmUly, — "  This  trust-deed  is  drawn  in  rather  an  unusual  style,  and  there  are 
some  expressions  in  it  which  lead  to  considerable  doubt ;  and  therefore  I  do  not  wonder 
that  a  difierence  of  opinion  should  exist.  When  this  case  was  formerly  before  us,  I 
concurred  in  the  opinion  which  has  now  been  expressed  by  Lord  Glenlee.  But  I  now 
confess,  that)  after  giving  all  the  attention  in  my  power  to  this  case,  I  have  come  to  a 
different  conclusion. 

"  There  can  be  no  doubt,  in  the  first  place,  that  all  that  was  given  to  the  widow  was  a 
liferent  right  Of  this  there  can  be  no  doubt.  She  could  have  no  claim  beyond  the 
[375]  liferent  It  is  equally  clear  that  the  trust-deed  granted  the  right  of  fee  to  certain  of 
the  relations  of  the  truster,  in  the  order  in  which  they  are  mentioned  in  the  trust-deed, 
although  this  right  of  fee  could  not  be  exercised  till  the  death  of  the  liferenter.  Yet  it 
is  contrary  to  all  principle  to  say,  that  this  right  of  fee  could  not  exist  at  the  same  time 
with  the  liferent  I  thmk  that  both  existed  together.  They  were  separate  and  inde- 
pendent estates : — the  one  was  the  liferent  belonging  to  the  widow ;  the  other  was  the 
fee  which  was  granted  to  certain  relations  of  the  truster,  and  which  must  have  existed 
in  some  party  during  the  whole  time  the  liferent  existed,  although  it  could  not  be 
exercised  during  that  time. 

"  It  is  said,  that  the  fee  was  vested  in  the  trustees,  and  that  the  relations  had  nothing 
more  than  a  mere  »pe8  succesaionU.  I  do  confess  that  this  appears  to  me  to  be  mere 
words,  which  do  not  solve  the  question.     There  is  no  doubt  the  trustees  were  feudally 
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vested  in  the  estate ;  but  then  it  was  in  trust,  both  for  the  liferenter  and  the  fiars.  The 
trustees  can  no  more  be  said  to  be  the  fiars,  than  they  can  be  said  to  be  the  liferenters. 
The  fee  was,  from  the  beginning,  in  one  or  other  of  the  parties  named ;  it  could  not  be 
otherwise.  It  was  not  in  the  liferenter ;  neither  was  it  in  the  trustees,  except  merely  in 
trust  for  some  of  the  parties. 

"The  question  then  is,  Who  was  this  fiarl    The  whole  argument  of  the  parties 
depends  on  the  words  in  the  clause  :  '  And  after  her  death,  or  in  case  of  her  entering 

*  into  another  marriage  after  my  death,  then  for  behoof  of  the  said  (Jeorge  Leitch,  my 
'  brother,  and  his  heirs  and  assignees  in  fee,'  &c.  This  is  the  whole  case.  It  depends 
on  these  words,  *  after  her  death.'  It  is  said,  that  in  consequence  of  these  words  no  fee 
began  till  after  the  death  of  the  liferentrix.  But  I  apprehend  that  the  purpose  of  the 
clause  was  merely  declaring  that  none  of  the  fiars  should  exercise  the  right  during  the 
subsistence  of  the  liferent  It  was  only  after  the  death  of  the  widow  that  the  beneficial 
interest  in  the  fee  was  to  commence;  but  the  fee  existed  at  a  much  earlier  period. 
Accordingly,  much  stronger  words  than  these  have  had  the  same  interpretation  given 
to  them.  Thus,  in  the  case  of  Wellwood,  the  words  there  were, — *  Failing  of  me  by 
'  decease,  to  Mr.  Eobert  Wellwood,  advocate,  my  nephew,  and  the  heirs-male  of  his 

*  body ;  whom  failing,  to  Robert  Wellwood,  my  brother-german,'  &c. ;  which  words 
were  considered  as  merely  having  the  effect  of  preventing  the  fiar  from  exercising  the 
right  of  fee  during  the  subsistence  of  the  liferent  [His  Lordship  then  alluded  to  the 
opinion  given  in  that  case  by  Lord  Justice-Clerk  Braxfield.]  The  case  of  Crawford 
appears  to  me  very  important  There  also  was  a  trust-deed  there ;  and  that  deed,  as  in 
the  present,  declared,  '  but  upon  her  death,  or  second  marriage,  if  she  survive  me,  or  at 

*  my  death,  if  I  survive  her,*  &c.  The  construction  that  was  put  upon  the  words  of 
that  deed  was,  that  the  fiars  should  not  have  any  beneficial  ini/erest  till  after  the  death 
of  the  liferenter.  I  cannot  possibly  get  over  the  marked  distinction  between  the  pro- 
visions in  favour  of  Greorge  and  James,  and  those  in  favour  of  Andrew.  These  are 
totally  different  The  words  in  favour  of  George  are,  *  in  case  he  shall  survive  me,'  &c. 
They  are  the  same  with  regard  to  James  Frisby.  But  when  you  come  to  Andrew,  there 
is  no  such  restriction ;  the  words  ^ih  case  he  shall  survive  me,'  &c  are  altogether  omitted. 
I  do  not  know  what  right  the  party  has  to  say  that  these  words  are  to  go  for  nothing. 
Why  were  they  inserted  with  regard  to  G^rge  and  James,  and  omitted  with  regard  to 
Andrew  ]  What  explanation  can  be  given  of  the  clause  1  How  are  we  entitled  to  say 
that  the  one  is  exactly  the  same  as  the  other  1  that  the  provisions  in  favour  of  (George 
have  just  the  same  meaning  as  those  in  favour  of  Andrew  1  I  am  not  prepared  to  go 
into  ^t.  It  appears  to  me  that  these  are  very  important  words ;  and  when  I  see  them 
omitted  in  the  case  of  Andrew,  I  must  hold  [376]  that  there  is  something  different  in  the 
two  cases.  Take  the  case  of  Qeorge  Leitch,  and  suppose  that  the  words  to  which  I  have 
alluded  had  been  omitted  with  regard  to  him, — can  it  be  seriously  maintained  that 
George  would  not  have  been  fiar  from  the  beginning  1  I  think  he  would  have  been  the 
fiar,  at  the  same  time  the  widow  was  liferenter,  although  he  would  not  have  had  the 
beneficial  interest  till  the  death  of  the  liferenter.  Andrew  is  just  in  that  situation.  He 
is  the  fiar,  according  to  the  fair  construction  of  the  deed,  from  the  commencement  I 
cannot  put  a  different  construction  upon  it,  after  giving  it  all  the  attention  in  my  power. 
The  case  of  Crawford  is  a  very  express  authority.  You  have  a  full  account  of  that  case 
in  these  papers.  You  have  there  almost  the  identical  words  that  you  have  in  this  case. 
The  fact  there  was,  that  he  executed  a  conveyance  of  his  right  during  the  life  of  the 
widow,  and  effect  was  given  to  that  conveyance ;  holding  clearly,  therefore,  that  he  was 
the  fiar — that  the  fee  was  in  him — and  that  he  was  entitled  to  make  it  over  to  his 
creditors.  It  is  true  that  the  creditors  could  not  enter  into  the  beneficial  use  of  the 
conveyance  during  the  life  of  the  liferenter,  and  could  not  get  possession  till  the  death 
of  the  widow.  But  still,  notwithstanding  the  widow  was  in  existence  when  it  was 
granted,  the  deed  was  sustained.  Therefore,  although  this  is  a  question  of  difficulty, 
yet,  after  giving  it  all  the  consideration  in  my  power,  I  am  clearly  of  opinion  that  the 
fee  of  this  property  was  in  Andrew  Leitch." 

Lord  Eobertson. — "  I  am  entirely  of  the  same  opinion  with  Lord  Pitmilly." 

Lard  AUoway. — '*  When  I  first  gave  my  opinion  in  this  case,  I  was  almost  single, 

and  therefore  went  into  the  particulars  at  some  length ;  but  now  it  is  different,  and  I 

am  unwilling  to  detain  your  Lordships.     Lord  Pitnully  has  in  great  measure  stated  the 

grounds  of  my  opinion ;  and  notwithstanding  the  different  opinions  which  I  have  heard. 
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and  the  well-drawn  papers  on  both  sides  which  I  have  read,  I  continue  of  the  same 
opinion  as  before.     The  case  for  Andrew's  trustees  is  remarkably  well  stated,  and  lays 
down  precisely  the  grounds  of  my  opinion.     There  seems  to  have  been  a  great  blunder 
in  the  view  taken  of  this  case  in  the  Outer  House,  where  the  rights  of  liferent  and  fee 
are  quite  confounded,  though  they  are  separate  and  distinct.     There  cannot  be  a  life- 
rent without  a  fee.     It  may  be  fiduciary ;  but  still  it  is  held,  not  for  the  trustee,  but  for 
the  party  who  has  the  right  of  the  fee ;  and  it  is  the  same  as  if  it  were  directly  vested 
in  that  party.     It  is  ingeniously  argued  by  the  defenders,  that  it  was  the  intention  of 
the  deed  to  give  no  right  of  fee  during  the  life  of  the  widow ;  but  this  is  contrary  to 
the  words  of  the  deed  itself,  and  inconsistent  with  what  was  found  in  the  case  of 
Crawford.    [His  Lordship  here  read  the  words  of  the  trust-deed  in  the  case  of  Crawford.] 
The  words  in  that  and  in  the  present  case  are  the  same.     I  cannot,  for  my  life,  see  the 
smallest  difference.     Indeed  there  was  one  difference,  that  the  person  having  the  right 
as  fiar  in  the  case  of  Crawford,  granted  the  conveyance  of  his  right,  not  only  during  the 
lifetime  of  the  widow,  but  nearly  twenty  years  before  he  was  entitled  to  compel  the 
trustees  to  denude  in  terms  of  the  trust-deed.     It  is  of  no  consequence  whether  the  fiar 
survived  the  liferenter  or  not,     [His  Lordship  mentioned  the  case  of  Mirrlees  against 
Mathie,  17th  May  1826 ;  4  Shaw  and  Dunlop,  p.  591,  decided  by  the  Court  in  the  same 
way.]     In  the  present  case  there  were  three  parties  in  the  destination.     As  to  the  two 
first,  viz.  George  and  James,  there  is  a  suspensive  condition.     [His  Lordship  read  the 
words.]     Still  the  widow  had  nothing  more  than  a  liferent,  nor  could  she  claim  more. 
As  to  the  third  party,  viz.  Andrew  Leitch,  there  is  no  condition ;  and  I  wish  to  know 
upon  what  ground  this  Court,  or  any  Court,  can  insert  such  a  condition.     [His  Lord- 
ship read  the  words.]     There  is  no  grammatical  construction  which  can  authorize  carry- 
ing the  condition  from  one  clause  to  another.     Suppose  it  were  a  question  of  presump- 
tion, I  cannot  conjecture  what  could  be  the  reason  of  making  such  a  distinc-  [377]  -tion, 
if  it  was  not  the  intention  to  give  Andrew  a  preferable  right.      But  there  are  many 
reasons  for  supposing  this  to  be  the  testator's  intention,  though  intention  does  not  affect 
my  opinion.     Andrew  was  his  eldest  brother's  son,  and  the  persons  after  him  are 
strangers  and  half-blood  relations.     It  cannot  be  presumed  that  he  meant  to  favour 
strangers  before  his  heir-at-law.     I  deny  that  presumptions  can  apply  here  against  the 
words,  or  that  it  is  in  the  power  of  the  Court  to  adopt  them.     The  words  of  Lord  Stair, 
as  to  the  interpretation  of  writs,  are  quite  correct :  *  That  Judges  may  not  arbitrarily 

*  interpret  writs,  or  give  them  a  sense  inconsistent  with  their  clear  words.'  If  con- 
structions were  allowed,  every  man  would  construe  deeds  according  to  his  own  interest. 
The  case  of  Tennant,  and  the  later  case  of  Eichardson,  show  that  both  your  Lordships 
and  the  House  of  Lords  have  found  that  you  cannot  go  upon  intention  against  words. 
The  appointment  to  denude  is  still  stronger  than  the  destination.  [His  Lordship  read 
the  words  appointing  the  trustees  to  denude  in  the  two  first  destinations,  as  contrasted 
with  the  appointment  in  the  third  destination.]  I  ask  if  these  words  are  to  have  no 
meaning  ?  In  the  third  destination  there  is  no  condition,  which  could  never  happen  by 
chance.  None  of  the  Court  entertained  any  doubt  upon  the  other  points  which  are 
argued  in  the  papers,  and  therefore  I  need  say  nothing  upon  them.  In  every  such  case 
you  must  give  effect  to  the  right,  as  at  the  time  when  it  is  constituted  by  the  deed.  In 
the  case  for  the  defenders  it  is  asked,  *  Could  Andrew  Leitch's  creditors  have  adjudged 

*  his  right  1 '  I  answer  decidedly  that  they  could.  The  puzzle  which  is  attempted  on 
this  point,  is  no  puzzle  at  all.  I  am  quite  clear  that  Andrew  Leitch  had  the  power  of 
conveying  his  right ;  and  his  creditors  might  have  adjudged  it)  as  they  could  any  other 
right  which  belonged  to  him." 

Lord  Justice-Clerk, — "  I  do  not  consider  myself  as  precluded  by  what  passed  on  a 
former  occasion.  The  Court  have  not  yet  given  any  judgment  We  first  ordered  notes 
of  authorities,  and  then  Cases ;  but  none  of  us  is  fettered  by  what  was  then  done. 
Notwithstanding  all  I  have  heard,  I  am  of  opinion  that  the  interlocutor  ought  to  be 
adhered  to.  I  was  one  of  those  who  gave  an  opinion  in  the  case  of  Eichardson ;  but 
I  consider  myself  free  to  give  my  opinion  now  on  the  deed  which  is  before  me.  The 
first  question  is,  *  Whether,  by  the  construction  of  the  deed,  Andrew  Leitch  was  entitled 

*  to  demand  a  conveyance  of  the  feel'  I  think  he  was  not  entitled.  In  construing 
this  deed,  you  must  judge  of  the  whole  deed  at  once.  You  are  not  to  conjecture  what 
he  ought  to  have  done,  but  what  he  has  done.  As  to  the  question,  what  was  reasonable 
and  proper,  we  have  nothing  to  do  with  that ;  nor  will  any  authority  beat  me  out  of 
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my  opinion.  The  deed  is  of  a  very  peculiar  nature.  The  plain  meaning  is,  that  the 
trustees  are  vested  in  the  whole  suhject,  and  are  to  hold  it  for  behoof  of  the  widow 
during  her  lifetime,  and  continuing  unmarried.  [His  Lordship  read  the  words.]  George 
Leitch  must  be  alive  after  the  widow ;  the  same  is  the  case  as  to  James ;  and  though, 
in  the  third  case  of  Andrew,  the  words  are  omitted,  which  can  neither  be  denied,  nor 
can  your  Lordships  supply  the  omission,  yet  it  appears  to  me,  that  on  a  fair,  grammatical, 
reasonable,  and  legal  construction,  you  are  not  to  stop  at  the  death  of  James,  but  you 
must  go  on  to  the  death  of  the  widow.  The  other  clauses  show  that  the  testator  had 
in  view  that  the  trustees  should  hold  the  property  during  the  whole  time  of  the  widow's 
life.  The  word  *  then '  applies  to  her  death,  or  ceasing  to  be  a  widow.  [His  Lordship 
read  the  clause.]  This  is  to  be  taken  in  close  connexion  with  the  preceding  parts  of 
the  deed,  where  it  is  clear  that  no  disposition  was  to  be  granted  during  the  lifetime  of 
the  widow.  This  is  putting  a  fair  and  rational  construction  upon  the  deed,  which  I 
consider  it  incumbent  on  every  Judge  to  do.  The  phraseology  as  to  Andrew  is  confined 
in  extent ;  but  the  [378]  words  do  not  give  him  any  right  till  the  death  of  the  widow.  I 
like  better  to  take  the  deed  as  it  is,  than  to  go  into  other  considerations.  In  the  cases 
which  have  been  brought  forward,  I  do  not  find  any  thing  to  warrant  our  putting  a 
different  construction  from  what  I  have  put  upon  this  deed.  I  do  not  care  for  the  case  of 
Crawford.  The  question  there  was  between  an  assignee  and  an  acljudger.  There  were 
not  two  sequestrations  and  adjudications.  I  can  extract  nothing  from  it  applicable  to 
this  case.  Different  opinions  may  be  entertained  at  different  times.  It  is  said  that 
great  doubts  have  been  entertained  of  the  decision  in  the  case  of  Duntreath.  This  case 
must  be  decided  upon  the  deed  itself.  The  right  of  Andrew  Leitch  depended  upon  his 
surviving  the  widow.  As  Andrew  was  not  in  a  situation  to  convey,  it  is  needless  to 
consider  any  other  point  of  the  cause."  4  Shaw  &  Dunlop,  No.  405,  p.  659. — N.  B. 
The  clause  is  there  inaccurately  quoted. 

[380]  Appdlants'  Auihontie8.—{h)  Duncan,  June  27,  1809,  (F.C.);  Omey,  Nov.  19, 
1788,  (6340);  M'Culloch,  December  18,  1760,  (6349);  Henry,  Feb.  19,  1824,  (2 
Shaw  and  Dunlop,  No.  668,  p.  725.)— (2.)  Farquharson,  March  2,  1756,  (2290) ; 
Duke  of  Hamilton  v.  Westenra,  (not  reported). 

Beqxmdents'  Authorities. — (1.)  Kames's  Law  Tracts,  No.  4,  p.  145 ;  Trustees  of 
Wellwood,  Feb.  24,  1791,  (BeU's  Reports,  and  15,463);  M'Dowal  and  Selkrig  v. 
Crawfurd,  Feb.  6,  1824,  (2  Shaw  and  Dunlop,  No.  640,  p.  682);  4  Stair,  42,  21; 
Ersk.  1,  50;  Baillie,  June  17,  1766,  (14,941);  Campbell,  Nov.  28,  1770,  (14,949); 
Murray,  June  22,  1774,  (14,952);  Hay,  July  24,  1788,  (3215);  Dykes,  June  3,  1813, 
and  Note,  (F.C.);  Richardson,  July  5,  1821  ;  affirmed,  April  8,  1824,  (1  Shaw  and 
Dunlop,  No.  131,  p.  185,  and  2  Shaw's  Ap.  Cases.)— (2.)  Gordon's  Trustees,  Dec.  4, 
1821,  (1  Shaw  and  Dunlop,  No.  221,  p.  185) ;  Laing  Weir,  Dec.  6,  1821,  (1  Shaw  and 
Dunlop,  No.  226,  p.  192);  3  Ersk.  8,  20  ;  Weirr.  Drummond,  Nov.  28,  1752,  (4314); 
Robeon,  Feb.  18,  1794,  (14,958) ;  Drummond,  July  17,  1782,  (2313.) 

J.  Fraser — Richardson  and  Conndl, — Solicitors. 

[Cf.  Thome  v.  Thorns,  6  M.  passim;  Olendontoyn  v.  Gordon,  11  M.  (H.L.)  40,  43 ; 
Campbell  v.  Campbell,  7  R.  (H.L.)  101,  107,  112.] 


m.  Wilson  &  Sliaw  384  [5  S.  86]. 
Colin  Campbell,  Appellant — Pollock — T.  H.  Miller, 
Alexander  Anderson,  Respondent. — Adam — Wilson. 
1st  May  1829. 

Mandate — Res  Novitbr.— 1.  Held,  (aflfirming  the  judgment  of  the  Court  of  Session), 
that  a  mandatary  or  factor  of  a  person  abroad,  is  entitled  to  act  in  that  character, 
imtil  he  receive  authentic  intelligence  of  the  death  of  his  constituent  2.  Circum- 
stances under  which  a  proof  of  facts  alleged  to  be  res  noviter  refused. 
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Anderson  was  factor  for  Gordon  of  Draikies,  a  landed  estate  in  Inverness- 
shire.  Campbells,  Fraser  and  Company,  of  Glasgow,  were  the  commercial 
agents  of  Gordon  in  relation  to  hia  West  Indian  possessions.  Gordon  having 
occasion  to  visit  his  West  Indian  estates,  granted  to  Anderson,  on  the  19th 
September  1808,  a  factory,  inter  alia  giving  extensive  powers  for  the  manage- 
ment of  Draikies,  "  and  if  he  shall  judge  it  for  my  interest,  to  borrow  such  sum 
"  or  sums  of  money  as  he  may  think  proper  on  my  account,  to  the  extent  of 
"  L.5000 ; "  and  for  that  purpose  to  grant  and  subscribe  bonds,  &c. ;  "  and  likewise 
"  to  draw  bills  and  other  drafts  in  my  name,  and  on  my  account,  on  such 
"  commercial  houses  as  I  have,  or  hereafter  may  happen  to  have  dealings  with  ; 
"  and  generally,  ail  and  sundry  other  things  to  do  in  my  affairs,  which  I  could 
"  do  if  personally  present,  or  which  any  factor  might  do  in  like  cases." 

A  copy  of  this  factory  was  sent  to  Campbells,  Fraser  and  Company,  and  they 
agreed  to  advance  what  money  Anderson  might  require  duiing  Gordon's  absence. 
— Gordon  sailed  in  November ;  and  thereafter  various  pecuniary  transactions 
took  place  between  them  and  Anderson. 

In  the  course  of  their  correspondence,  Anderson,  on  the  15th  March  1809, 
wrote  to  Campbells,  Fraser  and  Company : — "  I  had  a  letter  from  Mr.  Gordon 
"  yesterday  by  the  Marywell  of  Liverpool,  acquainting  me  that  he  had  arrived 
"  (at  Berbice)  in  good  health ; "  and  on  the  30th  of  March  he  wrote  to  Colin 
Campbell  the  acting  partner : — "  I  had  a  letter  from  Mr.  Gordon,  dated  27th 
January,  when  his  health  continued  better  than  when  he  left  home." 

[386]  On  the  28th  October  1809  Anderson  wi-ote  to  Campbell,  that,  as 
Gordon's  "purposes  here  would  require  an  accommodation  of  L.500,  I  have 
"  advised  hun  of  my  intention  of  soUciting  your  house  to  this  extent ;  and  if 
"  you  will  permit  me  to  draw  on  you  at  three  months  for  the  same,  be  so  good 
"  as  acquaint  him  therewith,  per  the  Harmony,  that  he  may  have  the  earliest 
"  knowledge  of  this  addition  to  his  engagements  with  you,  and  provide  accord- 
"  ingly."  Campbell  answered,  (4th  Nov.  1809),  "Your  draft  on  Campbells, 
"  Fraser  and  Company,  will  meet  honour  to  the  extent  you  mention ;  and  should 
•*  remittances  not  be  received,  and  that  they  require  it,  you  can  reimburse  them 
"  in  some  shape  until  the  crop  comes  round."  Accordingly  Anderson,  "per 
"  procuration  of  Eobert  Gordon,"  (11th  Nov.  1809),  drew  on  Campbells,  Fraser 
and  Company,  for  L.500,  at  three  months'  date,  in  favour  of  John  Fraser, 
agent,  at  Inverness,  for  behoof  of  the  bank  of  Scotland,  and  discounted  the  bill 
at  Fraser's  ofl&ce.  Of  the  same  date,  he  intimated  the  draft  to  Campbells, 
Fraser  and  Company ;  and  wrote  to  Campbell,  "  Agreeable  to  your  permission,  I 
"  have  this  day  drawn  upon  your  house,  as  advised,  per  L.500,  at  three  months* 
"  date,  to  complete  Mr.  Gx)rdon's  arrangements  at  this  term ;  and  by  the  time 
"  it  falls  due,  I  trust  you  will  be  in  possession  of  funds  to  meet  it,  or  that  it 
"  can  be  otherwise  provided  for  should  you  find  it  necessary." 

On  the  22d  November  Anderson  wrote  to  Campbell, "  Together  with  your 
"  favour  of  the  18th  current  I  have  just  received  a  letter  from  Mr.  Lewis 
"  Cameron  of  Berbice,  dated  27th  August,  communicating  the  death  of  our 
"  worthy  friend  Mr.  Gordon  on  the  25th  of  same  month, — an  event  as  distressing 
"  as  it  was  unexpected.  About  a  month  ago  a  report  of  this  circumstance  was 
"  circulated  here;  but  as  it  came  from  no  authority,  and  similar  groundless 
"  stories  had  been  handed  about  on  former  occasions,  his  friends  experienced 
"  no  uneasiness,  particularly  as  the  Hawk,  that  sailed  from  Demerara  on  the 
"  14th  September,  and  arrived  in  the  Clyde  on  the  23d  October,  brought  no 
"  such  intelligence."  In  auoswer  Campbell  (30th  November  1809)  mentioned 
the  heavy  balance  due  to  his  house  by  Gordon,  and  stated,  "  that  the  draft  you 
"  lately  drew  for  L.500  is  also  unaccepted,  as  until  something  is  arranged  I 
"  could  not  ask  Campbells,  Fraser  and  Company  to  do  the  needful ;  but  I  have 
"  no  doubt  whatever  of  my  concern  doing  this  the  moment  they  learn  the  views 
"  of  the  executors."    The  result  however  was,  that  Campbells,  Fraser  and 
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Company,  re-  [386]  -fused  to  accept  the  bill ;  and  in  reference  to  this  Campbell 
wrote  to  Anderson,  "  I  authorized  the  drawing  of  that  bill ;  but  it  was  under 
"  the  condition  that  you  was  to  provide  for  its  payment  when  due,  should  no 
"  remittances  be  received  from  Demerara.  From  the  unexpected  change  of 
"  circumstances,  considered  you  were  prevented  fulfilling  your  part  of  that 
"  understanding,  therefore  I  do  not  think  it  could  be  expected  that  Campbells, 
"  Fraser  and  Company,  were  to  come  under  the  engagement,  until  they  were 
"  informed  more  particularly  of  the  situation  of  Mr.  Gordon's  affairs."  But  no 
objection  was  raised  on  the  communication  made  in  Anderson's  letter  of  the 
23d  of  November. 

Campbells,  Fraser  and  Company,  having  been  compelled  by  an  action  to  pay 
the  bill,  with  expenses,  to  the  holder  (2  S.  346),  and  having  received  the  bill, 
and  assigned  their  claim  to  their  partner  Campbell,  he  raised  an  action  against 
Anderson,  concluding  for  reduction  of  the  bill,  for  repetition  of  the  amount,  and 
relief  of  the  expenses  in  the  primary  action.  The  ground  of  action  was,  that 
Anderson  was  informed,  and  in  the  knowledge  of  Gordon's  death,  before  he 
drew  the  bill ;  that  his  powers  as  factor  necessarily  ceased  from  the  time  of  his 
constituent's  death,  and  that  he  had  therefore  no  power  to  draw  the  bill  as 
factor  per  procuration  of  Gx)rdon,  whether  he  had  been  previously  in  the 
knowledge  of  Gordon's  death  or  not ;  and  that,  at  all  events,  his  letters  imported 
an  individual  liability.  To  this  it  was  answered,  1.  That  as  the  bill  was  in  the 
hands  of  the  pursuer,  and  was  the  document  which  formed  the  foundation  of 
his  claim  of  relief,  a  reduction  was  an  improper  process ;  but,  2.  That  as  the 
defender  acted  on  the  bona  fde  belief  that  Gordon  was  alive  when  he  •drew  the 
bill,  and  as  it  was  drawn  expressly  factorio  nominey  the  defender  could  not  be 
rendered  personadly  liable. 

The  Lord  Ordinary  [Medwyn]  repelled  the  reasons  of  reduction,  and  assoilzied 
the  defender  with  expenses ;  and  issued  the  subjoined  note  [infra,  p.  188].  To 
this  judgment  the  Court,  on  the  7th  December  1826,  [387]  adhered. 

Campbell  appealed. 

[388]  Appellant — 1.  The  correspondence  shews,  that  if  funds  of  Gordon  did 
not  come  forward  to  sufficient  amount  to  meet  the  bill,  Anderson  was  to  supply 
them  himself.  He  not  only  acted  as  Gordon's  fcwtor,  but  interposed  his  own 
personal  credit ;  to  both  his  characters,  as  factor  and  individually,  the  appellant 
and  his  house  looked  for  relief.  2.  Before  the  bill  was  drawn  Gordon  was  dead, 
and  the  defender's  power  abated.  The  mandate  had  expired.  3.  Although  the 
respondent,  before  he  drew  the  bill,  knew  that  reports  of  Gordon's  death  were 
in  circulation,  yet  he  in  pesdmafide  withheld  the  intelligence  from  the  appellant's 
housa 

Bespondent, — 1.  The  correspondence  clearly  establishes  that  the  respondent 
merely  acted  as  factor,  and  that  the  appellant  and  his  house  r^arded  the 
respondent  as  such.  2.  Death  does  not  extinguish  a  mandate  from  the  date  of 
the  death ;  and  what  the  mandatary  does  ignorantia  foicti,  is  as  valid  and 
obligatory  as  if  the  mandant  still  Uved.  3.  The  respondent  [389]  did  not 
know  of  the  death  of  Gordon  when  the  bill  was  drawn,  nor  had  reasonable 
ground  to  suspect  that  such  an  event  had  occurred.  No  person  believed  the 
reports  which  prevailed,  as  described  in  the  letter  of  the  22d  November  1809 ; 
and  the  respondent  was  justified  in  disbelieving  them.  The  appellant's 
arguments,  if  good  for  any  thing,  would  have  savea  him  from  the  decree  in 
Fraser's  action. 

The  House  of  Lords  ordered  and  adjudged,  that  the  interlocutors  complained 
of  be  affirmed,  with  £60  costs. 

Lord  Chanobllor. — "There  can  be  no  doubt  what  is  the  law  of  Scotland  on  the 
present  point.  The  case  resolves  into  a  question  of  bona  fides.  The  Court  below  seem 
to  have  been  of  opinion  that  there  was  bona  fides  on  the  part  of  Anderson ;  and  I  see 
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no  ground  for  drawing  a  different  conclusion.  I  therefore  move  your  Lordships  to  affirm 
the  judgments  complained  of,  with  L.50  costs." 

(Opinion  of  Lord  Medivyn,  Ordinary,) 

"  The  form  of  reduction  adopted  here  does  not  seem  accurately  calculated  for  the 
grounds  of  the  action.  The  bill  sought  to  be  reduced  is  not  in  the  defender's  hands, 
but  in  the  pursuer's,  nor  does  he  found  any  action  upon  it  against  the  pursuer ;  and  if 
it  be  null,  this  defence  ought  to  have  been  pleaded  in  the  action  where  the  pursuer  was 
found  liable  to  pay  the  amount  to  the  holder  of  it.  Moreover,  after  the  reason  of 
reduction  founded  on  the  clause  of  style,  the  two  next  may  afford  grounds  for  relief,  but 
not  for  reduction  of  the  bill,  which  is  the  only  writ  called  for.  The  fourth  reason  is  the 
only  proper  ground  of  reduction,  that  the  bill  is  null,  as  having  [378]  been  drawn  subse- 
quent to  the  death  of  the  mandant.  But  as  this  event  was  not  known  at  the  time  in  this 
country,  the  defender's  having  continued  to  act  on  his  factory  was  legal,  and  therefore 
the  bill  cannot  be  set  aside  on  that  ground. 

"  If  it  be  competent,  under  this  summons,  to  consider  whether  the  pursuer  has  any 
claim  of  relief  against  the  defender,  it  appears  to  the  Lord  Ordinary  to  be  quite  clear, 
that  the  defender  neither  meant  to  undertake  any  personal  responsibility,  nor  did  the 
pursuer  understand  that  he  did.  The  pursuer  was  the  chief  partner  in  the  house  of 
Campbells,  Fraser  and  Company,  who  were  the  consignees  of  the  late  Mr.  Grordon  of 
Draikies,  for  his  West  India  estates.  The  defender,  as  factor  on  the  estate  of  Draikies, 
was  authorized  by  the  pursuer  to  draw  upon  his  house  on  behalf  of  Mr.  Grordon.  He 
accordingly  asked  leave  (28th  October  1809)  to  draw  for  L.500 ;  and  if  this  was 
permitted,  he  begged  the  pursuer  to  write  Mr.  Gordon,  that  he  may  have  the  earliest 
knowledge  of  this  addition  to  his  engagements  with  you,  and  provide  accordingly.  The 
pursuer,  on  4th  November  1809,  says,  *  Your  draft  on  Campbells,  Fraser  and  Company, 

*  will  meet  honour  to  the  extent  you  mention ;  and  should  remittances  not  be  received, 

*  and  that  they  require  it,  you  can  reimburse  them  in  some  shape,  until  the  crop  comes 

*  round.*    The  defender  accordingly  draws  the  bill  under  reduction  for  L.500,  *  per  pro- 

*  curation  of  Robert  Grordon ; '  and  besides  notifying  officially  to  the  house,  he  notifies  also 
privately  to  the  pursuer,  and  adds,  *  By  the  time  it  falls  due,  I  trust  you  will  be  in 

*  possession  of  produce  to  meet  it,  or  that  it  can  be  otherwise  provided  for,  should  yuu 

*  find  it  necessary.'  Before  the  bill  was  presented  for  acceptance,  the  accounts  of  the 
death  of  Mr.  Gordon  reached  this  country,  when  the  embarrassment  of  his  affairs 
became  known,  and  Campbells,  Fraser  and  Company,  ref  ased  to  accept  the  bill,  being 
then,  as  they  state,  in  advance  about  L.5000  for  Mr.  Gordon.  The  Court,  at  the 
instance  of  the  holder  of  the  bill,  found  them  liable  in  terms  of  the  permission  to  draw 
in  the  letter  of  4th  November  1809,  and  the  pursuer  has  been  compelled  to  pay. 

**  Now  it  appears,  that  in  the  whole  transaction  the  defender  was  acting,  and  was 
known  to  be  acting,  as  the  factor  of  Mr.  Gordon,  and  for  his  behoof.  The  reimburse- 
ment was  to  come  from  the  crop  in  the  West  Indies,  all  of  which  was  consigned  to 
Campbells  and  Company ;  and  the  utmost  that  the  defender  was  asked  to  do  was,  if 
remittances  did  not  arrive,  and  if  Gordon's  agents  required  it,  he,  as  Gordon's  factor, 
should  reimburse  them  till  the  crop  came  round ;  that  is,  provide  some  temporary  accom- 
modation, by  discount  or  otherwise,  if  they  really  required  it,  tiU  the  crop  arrived  from 
which  both  parties  contemplated  that  it  was  ultimately  to  be  paid.  In  the  correspond- 
ence subsequently,  (see  letter  10th  February,  and  29th  March  1810),  any  thing  like  a 
personal  responsibility  by  the  defender  is  not  pleaded.  They  refused,  however,  to  accept, 
or  to  take  charge  of  this  bill ;  they  never,  therefore,  did,  or  could  call  upon  the  defender 
to  provide  for  it  till  the  crop  came  round.  Further,  it  would  appear  that  they  actually 
received  the  crop  as  consignees ;  for  it  is  admitted  by  them,  that  their  debt,  stated  to 
have  amounted  to  L.5000,  has  been  paid  off;  and  if,  by  paying  this  bill  at  the  time, 
they  had  put  themselves  into  a  condition  to  claim  reimbursement  for  it,  they  would 
probably  have  been  successful  to  this  further  extent  also.  But  when  they  did  not  do  so,  it 
appears  to  the  Lord  Ordinary  that  they  cannot  claim  relief  from  the  defender  personally." 

Bea  Noviter, — When  this  case  came  on  for  hearing,  Campbell  prayed  the  House  to 
allow  him  to  present  a  petition  relative  to  certain  facts  alleged  to  be  important  to  the 
[388]  question  at  issue ;  and  which  facts,  he  averred,  had  come  to  his  knowledge  subse- 
quently to  the  removal  of  the  record  from  the  Court  of  Session  by  the  petition  of  appeaL 
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The  House  gave  the  permission  prayed  for,  on  condition  that  he  should  in  the  meantime 
pay  the  costs  decerned  for  hy  the  Court  of  Session,  and  of  the  day's  appearance. 

Camphell  accordingly  petitioned  the  House,  stating,  that  since  the  record  of  the 
case  had  heen  removed  £rom  Scotland  by  the  appeal,  he  had  ascertained,  that  at  the  time 
Anderson  applied  for  accommodation,  he  was  in  the  knowledge  of  Grordon's  death ;  that 
had  the  record  still  remained  in  Scotland,  the  appellant  would  have  been  allowed  to 
prove  the  facts  as  being  res  naviter;  4  Stair,  1,  44  ;  Grahame,  May  29,  1821  (1  Shaw 
and  Dunlop,  No.  39) ;  M'Whirter,  February  14,  1822,  (1  Shaw  and  Dunlop,  No.  360) ; 
6  Geo.  lY.  c.  120,  §  10 ;  and  concluding,  that  he  was  entitled  still  to  lead  the  proof 
(suo  periculo)  of  his  allegation  in  point  of  fact ;  and  therefore  praying  the  House  to  remit 
to  the  Court  of  Session,  with  instructions  to  allow  a  proof  of  the  new  facts  which  he 
alleged  to  be  material  to  the  question  at  issue. 

To  this  Anderson  answered,  that  this  application  was  unprecedented; — that  the 
supposed  fact,  if  true,  occurred  more  than  twenty  years  ago, — had  not  been  averred 
during  the  protracted  litigation  which  followed, — and  had  not  been  stated  until  two 
years  after  the  Court  of  Session's  final  judgment  No  intimation  is  given  of  the  nature 
of  the  evidence  to  be  adduced,  or  of  the  names  of  the  witnesses  to  be  cited,  nor  the 
circumstances  which  so  long  kept  the  fact  unknown. — ^The  Court  of  Session  always 
regards  allegations  of  rea  noviter  with  great  jealousy  and  reluctance.  They  insist  on  being 
satisfied  that  the  fact  bears  closely  on  the  question  at  issue, — that  it  has  been  recently 
discovered, — and  that  there  is  good  reason  why  it  was  not  discovered  sooner.  Dundas, 
March  1810,  (F.C.);  Magistrates  of  Dumbarton,  November  18,  1813,  (F.C.).  The 
appellant  must  therefore  either  proceed  with  his  case,  or  withdraw  his  appeal  entirely  ; 
and  if  the  prayer  of  the  petition  be  granted,  it  should  only  be  so  on  payment  of  the 
whole  costs  incurred  in  the  appeal. 

The  House  refused  the  prayer  of  petition. 

Appellafifs  Authorities. — Ayton,  March  2, 1 769,  as  reversed  in  House  of  Lords,  (1 4,573.) 
Respondent's  Authorities.—^  Ersk.  Inst.  3,  41 ;  1  Bell's  Com.  p.  395,  and  authorities 
there  cited. 

M^DotLgalls  and  Callender — Fraser, — Solicitors. 
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Akchibald  Speirs,  and  Others,  Appellants  and  Respondents. 

Houston's  Executors,  and  Oliver  Vile,  Houston's  Assignee,  Respondents  and 

Appellants. 

22d  May  1829. 

Cautioner — Indepinitb  Payment. — Where  parties  hound  themselves  to  guarantee  S.  F. 
and  Co.  in  reimbursement  of  all  bills  drawn  by  A.  on,  and  accepted  by  them,  for 
four  years,  and  to  see  S.  F.  and  Co.  provided  with  funds  to  relieve  these  accept- 
ances, before  the  acceptances  fell  due ;  and  8.  F.  and  Co.  opened  an  account  with 
A.,  debiting  him  with  these  acceptances,  and  crediting  him  with  bills  remitted  by 
him  ;  and  at  the  end  of  the  first  year,  S.  F.  and  Co.  desired  him  to  draw  in  future 
on  a  Banking  house,  (of  which  tbe  partners  of  S.  F.  and  Co.  were,  with  others, 
members),  and  the  biUs  were  accepted  by  the  Bank ;  but  no  notice  of  this  was 
given  to  the  sureties ;  and  before  the  lapse  of  the  four  years  A.  became  bankrupt, 
indebted  in  a  balance  to  S.  F.  and  Co. ; — Held,  1.  (affirming  the  judgment  of  the 
Court  of  Session),  That  the  sureties  were  not  liable  for  the  bills  drawn  on,  and 
accepted  by  the  Bank ;  and  were  therefore  liberated  from  their  obligation  at  the  end 
of  the  first  year ;  and,  2.  (reversing  the  judgment).  That  although  there  was  atthe  end 
of  the  first  year  a  large  balance  on  the  account-current  against  A.,  yet  as,  by  subse- 
quent remittances  made  by  him,  it  was  extinguished,  and  the  ultimate  balance  arose 
out  of  posterior  transactions,  the  sureties  were  not  liable  for  that  ultimate  balance. 
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[393]  Walter  Logan,  Bobert  Baird,  and  others,  were  partners  of  the  Banton  Coal 
Company,  carrying  on  business  near  Glasgow,  under  the  firm  of  H.  and  R  BairA 
In  October  1808,  Logan,  on  behalf  of  the  Company,  applied  to  the  Honourable 
Simon  Fraser  and  Company,  of  London,  (composed  of  the  Honourable  Sunon 
Fraser  and  James  Henry  Houston),  for  a  cash  credit,  which,  after  some  corre- 
spondence, they  agreed  to  give,  on  the  following  letter  of  guarantee,  dated  in 
January  1809,  being  granted  by  the  appellants : — "  We  request  you  will  accept 
"  the  drafts  which  Mr.  Walter  Logan,  or  any  other  persons  by  his  appointment 
"  in  writing,  may  draw  on  you  from  time  to  time,  on  account  of  H.  and  R  Baird, 
"  founders  at  the  Canal  Basin,  near  Glasgow;  and  we  hereby,  jointly  and 
"  severally,  agree  to  guarantee  your  reimbursement,  together  with  all  damages  or 
"  contingencies  that  may  occur  to  you  from  the  engagements  you  may  thereby 
"  come  under,  to  the  extent  of  L.7000,  for  the  period  of  one  year  from  the  31st 
**  December  1808,  when  the  amount  of  your  outstanding  acceptances,  not 
"  remitted  for,  is  to  be  reduced  to  L.6000;  and  thenceforth  the  sum  to  be 
"  annually  reduced  L.2000,  until  the  whole  be  liquidated,  which  vrill  be  at  the 
"  end  of  the  year  1812 ;  until  which  time,  subject  to  the  said  annual  reduction, 
"  this  guarantee  is  to  remain  in  full  force :  And  we  further  undertake,  that  the 
"  amount  of  your  engagements  from  time  to  time,  shall  be  always  provided  for 
"  by  remittances  in  undoubtedly  good  bills  on  bankers,  or  other  equally  good 
'  houses  in  London,  not  having  more  than  65  days  to  run ;  such  remittances  to 
"  come  to  hand  at  least  six  days  before  your  acceptances,  for  which  they  are 
"  intended  to  provide,  shall  fall  due.  We  are,  &c.  (Signed)  Archibald  Speirs, 
"  James  Baird,  Peter  Murdoch,  James  Laird,  James  Alexander,  James  Hill." 

Logan  immediately  began  to  operate  on  the  cash  credit,  by  drawing  bills  at 
three  months  on  Fraser  and  Company,  which  they  accepted ;  and  he  provided  for 
them,  by  remitting  bills  in  favour  of  Fraser  and  Company,  agreeably  to  the 
letter  of  guarantee.  In  the  current  account  opened  by  Fraser  and  Company, 
they  debited  H.  and  R  Baird  with  the  respective  acceptances,  and  gave  credit 
for  the  bills  remitted. 

On  the  28th  of  December  1809  Fraser  and  Company  wrote  the  following 
letter  to  Logan : — *'  We  have  the  pleasure  to  inform  you,  that  we  have  established 
"  a  banking  concern  in  this  city,  which  vrill  open  on  the  first  proximo,  under  the 
"  firm  of  the  Honourable  Simon  Fraser,  Perring,  Godfrey,  Shaw,  Barber  and 
"  Company.  The  Company  consists  fiJso  of  our  J.  H.  Hous-  [394]  -ton ;  and  the 
"  principal  reason  why  his  name  does  not  appear  in  the  firm,  is  to  preserve  a 
"  more  marked  distinction  between  our  banking  concern  and  our  commercial  one, 
"  the  firm  of  which,  from  and  after  the  31st  of  this  month,  will  be  'The 
"  Honourable  Simon  Fraser,  Houston  and  Company.* " — "  We  are  induced,  by 
"  motives  of  personal  convenience,  to  request  that  you  will  have  the  goodness 
"  henceforward  to  draw  on,  and  make  your  engagements  payable  with  the  new 
"  firm,  stating  in  the  body  of  the  bill,  value  in  account  with  Fraser,  Houston  and 
"  Company,  or  of  F.  H.  and  Co.  will  do  equally  well ;  and  for  this  purpose  we  use 
"  the  freedom  to  send  some  fresh  bill  stamps,  and  have  filled  up,  for  your  govem- 
"  ment,  a  blank  one  in  the  way  we  mean.  Your  letters  and  remittances  you  will 
"  have  the  goodness  to  address  to  us  as  heretofore,  with  the  diflference  only  of  the 
"  introduction  into  our  firm  of  the  name  of  our  Mr.  H.  Arrangements  have  been 
"  made  by  us  to  prevent  the  possibility  of  the  least  interruption  or  mistake 
"  arising  out  of  the  change ;  besides  which,  our  Mr.  H.  will  take  a  principal 
"  share  in  the  management  of  the  new  conceni.  We  hope,  therefore,  that  this 
"  arrangement  will  not  prove  otherwise  than  agreeable  to  your  good  self." 

Accordingly,  from  and  after  the  31st  December  1809,  Fraser  and  Company 
carried  on  business  imder  the  new  name  of  the  Honourable  Simon  Fraser, 
Houston  and  Company,  but  without  any  change  in  the  partners ;  and  the  banking 
establishment  commenced  under  the  firm  mentioned  in  the  letter.  No  notice  of 
this  change  was  communicated  to  the  sureties.    From  tijfB  period  Logan  ceased 
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to  draw  on  Eraser  and  Company,  (or  Eraser,  Houston  and  Company),  but  drew 
on  the  Banking  Company,  the  drafts  bearing  to  be  "  for  value  in  account,  as 
**  advised,  with  Eraser,  Houston  and  Company ; "  and  these  were  accepted  by  the 
Banking  Company.  All  his  remittances  were  made  directly  to  and  in  favour  of 
Eraser,  Houston  and  Company. 

At  the  above  date,  (31st  December  1809),  Eraser  and  Company  were  under 
acceptances  to  Logan  for  LTISO,  which  were  payable  in  January,  February,  and 
March  1810,  and  stood  at  the  debit  of  H.  and  R  Baird.  Remittances  to  that 
amount  were  made  by  Logan  to  Eraser,  Houston  and  Company,  before  the 
acceptances  fell  due,  and  were  put  to  the  credit  of  H.  and  R  Baird,  in  the  account 
current.  The  transactions  were  carried  on  in  the  same  way  till  Eebruary  1811, 
when  H.  and  R  Baird  became  bankrupt. 

[396]  At  this  period  Mr.  Eraser  died,  leaving  Mr.  Houston  the  sole  surviving 
partner  of  Eraser,  Houston  and  Company.  Li  this  character  he  raised  an  action, 
in  1812,  against  H.  and  R  Baird,  and  the  appellants,  as  sureties  under  the  above 
letter,  claiming  a  balance  of  L.5739, 11a  7d.,  due  on  the  cash-account  from  the 
31st  December  1808  till  April  1811,  when  it  was  closed.  In  defence  the 
appellants  maintained,  Ist,  That  the  conclusion  of  the  libel  was  not  warranted 
by  the  letter  of  guarantee  on  which  it  was  founded,  in  as  much  as  the  letter, 
which  was  not  transferable  to  other  parties  than  those  in  whose  favour  it  was 
granted,  bound  the  appellants  to  guarantee  Mr.  Logan's  drafts  on  the  Honourable 
Simon  Eraser  and  Company  alone,  while  the  balance  claimed  arose  upon  drafts, 
not  on  Simon  Eraser  and  Company,  but  on  the  banking-house,  and  in  account, 
not  with  Simon  Eraser  and  Company,  but  with  Simon  Eraser,  Houston  and 
Company.  2d,  That  even  if  the  letter  of  guarantee  had  been  applicable  to  the 
drafts  and  advances  made  subsequently  to  the  31st  of  December  1809,  yet  its 
terms  and  conditions  had  not  b^n  attended  to,  in  so  far  as  it  provided  for  the 
gradual  reduction  and  liquidation  of  the  advance ;  and  that  the  claim  fell  to  be 
reduced  to  the  amoimt  of  L.4000,  as  in  December  1810.  And,  3d,  That  the 
balance  due  on  the  31st  December  1809  had  been  extinguished  by  subsequent 
remittances.  The  Lord  Ordinary,  (the  late  Lord  Meadowbank),  on  12th  November 
1813,  observing  "  that  there  is  no  diiBSculty  as  to  the  facts  of  the  cause,  or  in  the 
*'  statement  of  accounts,  which  seem  to  call  for  further  investigation,  or  for  remit 
"  to  an  accountant ;  and  being  of  opinion  that  the  drafts  of  Walter  Logan,  in  the 
"  year  1809,  on  Eraser  and  Company,  for  behoof  of  H.  and  R  Baird,  are  paid  and 
"  extinguished  by  remittances  from  that  gentleman,  and  cannot  now  become  a 
"  ground  of  action  to  Eraser  and  Company  against  that  gentleman,  the  Banton 
"  Coal  Company,  or  the  defenders  the  guarantees ;  and  bein^  also  of  opinion  that 
"  the  drafts  of  Walter  Logan,  accepted  by  Eraser,  Pemng,  Godfrey,  Shaw, 
"  Barber  and  Company,  though  authorized  by  Eraser  and  Company,  or  the 
"  Honourable  Simon  Eraser,  and  James  Henry  Houston,  Esq.  the  sole  partners 
"  of  that  Company,  or  of  its  successors.  Eraser,  Houston  and  Company,  were  not 
"  so  conceived  as  to  be  entitled  to  the  benefit  of  the  obligation  of  guarantee 
"  granted  by  the  defenders,  without  at  least  notice  of  the  change  of  firm  thereby 
"  adopted  being  given  to  the  defenders,  so  that  they  might  have  had  an  oppor- 
"  [396]  -tunity  of  acquiescing  therein,  or  objecting  thereto;" — sustained  the 
defences,  but  found  no  expenses  due.^ 

^  His  Lordship  added  in  a  note, — "  This  case  is  certainly  difl&cult ;  and,  of  course, 
my  opmion  will  bend  to  authority  or  practice  of  merchants,  if  quoted  to  me.  I  should 
not  have  much  regarded  the  mere  change  of  firm  of  *  Eraser  and  Company,*  or  if  *  Eraser, 
*  Houston  and  Company,'  had  proceeded  to  receive  and  accept  Walter  Logan's  drafts, 
and  referred  the  parties  to  get  payment  at  Eraser,  Pemng,  Grodfrey,  Shaw,  Barber  and 
Company.  This  was  merely  equivalent  to  giving  an  order  on  their  own  bankers.  But 
the  guarantees,  by  the  conception  of  the  obligation,  rely  on  the  acceptances  of  Eraser  and 
Company,  not  of  any  bankers  Eraser  and  Company  might  employ;  and  though  the 
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Thereafter,  the  case  having  come  before  Lord  Pitmilly,  he  refused,  on  the  15th 
November  1816,  and  25th  June  1817,  two  representations  by  the  pursuer.  To 
these  judgments,  the  Court,  on  10th  December  1818,  adhered.  In  the  meanwhile 
Mr.  Houston  died,  and  his  executors,  being  sisted  in  his  place  as  pursuers,  again 
reclaimed,  and,  inter  alia,  contended,  that  the  remittances  made  posterior  to  the 
31st  December  1809  could  not  be  held  as  applicable  to  the  balance  due  as  of  that 
date,  but  that  the  account  must,  in  a  question  with  the  sureties,  who  allied  that 
the  obligation  then  terminated,  be  held  as  closed  on  the  31st  December  1809, 
and  therefore,  as  the  balance  then  due  exceeded  the  sum  sued  for,  they  were 
liable  in  terms  of  the  libeL 

The  Court  (4th  March  1820)  found,  that  "  the  drafts  of  Walter  Logan,  for 
"  behoof  of  H.  and  R  Baird,  upon  and  accepted  by  Fraser,  Perring,  Godfrey, 
"  Shaw,  Barber  and  Company,  though  authorized  by  Fraser  and  Company,  or  the 
"  Honourable  Simon  Fraser,  and  James  Henry  Houston,  Esq.  the  sole  partners 
**  of  that  company,  or  of  its  successors,  Fraser,  Houston  and  Company,  are  not 
**  to  be  held  as  entitled  to  the  benefit  of  the  obligation  of  guarantee  granted  by 
**  the  defenders  to  the  pursuers,  and  in  so  far  sustained  the  defences,  and  adhered 
*'  to  the  interlocutors  complained  of ;  but,  before  answer  in  regard  to  the  question, 
"  Whether  the  drafts  of  Walter  Logan,  for  behoof  of  H.  and  R  Baird,  or  the 
"  Honourable  Simon  Fraser  and  [397]  Company,  are  to  be  held  as  having  been 
"  paid  and  extinguished  by  remittances  from  Walter  Logan,  for  behoof  of  H.  and 
"  R  Baird  ?" — remitted  to  an  accountant  to  consider  and  report  his  opinion  on 
the  state  of  accounting  between  the  parties,  and  the  question  reserved.  The 
accountant  (Mr.  Scott  Moncreiff)  i-eported,  that,  on  the  31st  December  1809,  a 
balance  had  «wisen  agsdnst  H.  and  R  Baird  of  L.7130,  but  that  remittances  had 
subsequently  been  made ;  and  therefore,  "  in  proceeding  to  the  consideration  of 
"  the  question  still  at  issue  between  the  parties,  it  appears  to  the  accoimtant  to 
*'  resolve  into  the  two  following  subjects  of  inquiry ;  viz. 

"  1.  Whether  there  is  any  evidence,  that  it  was  the  imderstanding  of  Simon 
"  Fraser  and  Company  and  Mr.  Logan,  that  the  remittances  by  the  latter  were  to 
"  be  applied  specifically  to  the  discharge  of  such  of  his  drafts  as  were  about  to 
"  fall  due,  in  terms  of  the  stipulation  contained  in  the  latter  of  guarantee  ? 

"  2.  If  there  was  no  such  imderstanding.  Whether  the  balance  due  by  H.  and 
"  R  Baird  on  31st  December  1809,  must  he  held  to  have  been  extinguished  by 
"  the  first  remittances  made  in  1810  ?  or  whether  Fraser,  Houston  and  Company, 
"  were  entitled,  as  creditors,  to  apply  these  remittances,  in  the  first  place,  to  the 
"  unguaranteed  debt  contracted  after  31st  December  1809,  so  as  to  leave  the 
"  balance  at  that  date  still  imdischarged  ? 

"  With  regard  to  the  first  of  these  questions,  the  accountant  humbly  reports, 
**  that  Mr  Logan,  in  his  letters  to  S.  Fraser  and  Company,  and  Fraser,  Houston 
"  and  Company,  desired  the  remittances  he  enclosed  to  be  placed  to  the  credit, 
"  and  the  drafts  he  advised  to  have  made,  to  be  placed  to  the  debit  of  H.  and  R 
"  Baird ;  and  the  accountant  has  not  observed,  in  any  of  these  letters,  any  special 
"  appropriation  of  the  remittances  to  particular  drafts,  either  past  due,  or  about 

acceptances  of  the  bankers  might  be  better,  it  is  not  clear  that  the  holders  of  the 
acceptances  would  be  entitled  to  the  benefit  of  Fraser  and  Houston's  warranty,  though 
the  bankers  themselves  had  a  right  to  it ;  and,  even  if  the  holders  were  so  entitled,  they 
must  have  had  recourse  to  an  action  at  law  for  the  purpose,  since  Fraser,  Houston  and 
Company,  did  not  appear  as  obligants  on  the  face  of  the  document  So  that  there  was 
a  great  and  essential  change  produced  by  the  new  measure  on  the  security  in  contempla- 
tion under  the  obligation  of  guarantee,  and  therefore  intimation  and  approbation  seem 
to  me  to  be  required.  It  need  not  be  added,  that  the  defenders  might  have  had  private 
reasons  for  not  dealing  with  the  house  of  Fraser,  Perring,  Godfrey,  Shaw,  Barber 
and  Company,  however  unexceptionable  their  security,  or  superior  to  that  of  Fraser 
and  Company." 
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"  to  become  due.  By  the  letter  of  guarantee,  the  defenders  became  bound  that 
"  S.  Fraser  and  Company  should  be  possessed,  six  days  before  their  acceptances 
"  fell  due,  of  remittances  having  not  more  than  sixty-five  days  to  run ;  but  this 
"  does  not  seem  to  have  been  attended  to  by  Mr.  Logan,  whose  remittances  had 
"  frequently  more  than  sixty-five  days  to  run  after  they  reached  London ;  and  S. 
"  Fraser  and  Company's  acceptances  sometimes  fell  due  before  they  received 
"  remittances  to  provide  for  them. 

"  The  accountant  therefore  submits,  that  there  was  no  understanding  between 
"  the  parties,  binding  the  house  in  London  to  [398]  apply  the  remittances  they 
"  received  from  Mr.  Logan  to  the  discharge  of  specific  drafts,  but  that  the 
"  remittances  were  made,  generally  and  indefinitely,  to  account  of  H.  and  R 
"  Baird. 

"On  the  second  point,  regarding  the  right  claimed  by  the  pursuers,  of 
"  applying  the  remittances  made  by  Mr.  Logan,  in  the  beginning  of  1810,  to  the 
*'  acceptances  granted  at  that  period,  and  not  to  the  balance  of  the  former  year, 
"  it  is  with  deference  that  the  accountant  submits  his  opinion,  that,  as  the  Court 
"  have  found  that  the  defenders  are  not  liable  for  Mr.  Logan's  drafts  on  the 
"  banking-house,  because  they  were  not  made  in  terms  of  the  letter  of  guarantee, 
"  they  are  not  entitled  to  derive  benefit  from  remittances  made  to  a  different 
"  firm  from  that  to  which  this  letter  of  guarantee  is  addressed ;  and  but  for 
'*  which  remittances,  it  is  not  probable  that  the  new  firm  would  have  authorized 
"  the  banking-house  to  accept  Mr.  Logan's  drafts.  The  accountant  is  aware,  that 
"  although  there  was  an  alteration  in  the  firm  of  the  House  of  the  Honourable 
"  Simon  Fraser  and  Company,  yet  there  was  none  in  the  number  or  names  of 
"  the  partners ;  but  he  humbly  conceives  that  this  alteration  in  the  firm  is  as 
"  much  in  favour  of  the  pursuers,  as  the  alteration  in  the  mode  of  drawing  has 
*'  been  found  in  favour  of  the  defenders,  whose  letter  of  guarantee  was  addressed 
"  to  the  Honourable  Simon  Fraser  and  Company,  and  not  to  Messrs.  Fraser, 
"  Houston  and  Company,  to  the  latter  of  whom  the  remittances  were  made  at  the 
"  same  time  that  they  were  advised  of  drafts  having  been  made  on  their  banking- 
"  house.  If,  however,  their  Lordships  shall  think  that  the  alteration  of  the  firm 
"  does  not  avail  the  pursuers,  because  that  firm  consisted  of  the  individuals  of 
"  the  former  firm,  the  accountant  humbly  submits  his  opinion,  that  the  case  will 
"  fall  to  be  determined  in  favour  of  the  defenders,  as,  in  that  case,  the  balance 
"  claimed  by  the  pursuers  will  consist  of  drafts  on  the  banking-house  not 
"  remitted  for  by  Mr.  Logan." 

On  advising  this  report,  with  objections,  &c.  the  Court  found,  (20th  November 
1823),  "  that  there  was  no  specific  appropriation  of  the  remittances  made  by 
"  Walter  Logan  after  the  change  of  the  firm  from  Simon  Fraser  and  Company  to 
"  that  of  Fraser,  Houston  and  Company,  in  January  1810,  to  the  drafts  which 
"  had  been  drawn  by  him  on  the  old  firm  prior  to  that  period ;  and  that  the 
**  defenders  are  not  entitled  to  derive  benefit  from  the  remittances  made  to  the 
"  new  firm,  except  in  so  far  as  these  [399]  remittances,  when  compared  at  any 
"  one  period  of  the  account  with  the  drafts  drawn  by  Logan  on  the  banking- 
"  house  of  Fi-aser,  Perring  and  Company,  had  the  effect  of  reducing  the  balance 
"  below  the  amount  for  which  the  defenders  were  bound  as  the  account  stood  in 
"  the  end  of  December  1809 ;  and  of  new  remitted  to  the  accountant  to  make  up 
"  a  state,  shewing  the  exact  balance  due  by  the  defenders  according  to  the 
"  findii^." 

The  accountant  reported, — "  According  to  the  principles  by  which  the  Court 
"  has  fixed  that  the  accounting  in  this  case  is  to  be  regulated,  the  remittances 
"  made  by  Mr.  Logan,  begun  in  January  1810,  fall  to  be  applied,  in  the  first 
"  instance,  to  the  drafts  drawn  in  terms  of  that  arrangement  which  have  been 
"  found  not  to  fall  under  the  guarantee,  and  the  surplus  only,  if  any,  falls  to 
«  be  applied  to  the  reduction  of  the  old  balance  at  31st  December  1809,  covered 
"  by  the  guarantee.  But  it  sometimes  happens,  that  Fraser,  Houston  and 
S.R.R.  V.  13 
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"  Company,  received  advice  from  Mr.  Logan  of  his  having  drawn  on  the  banking- 
"  house  before  the  bill  was  actually  presented  for  acceptance,  and,  consequently, 
"  entered  in  the  account,  and  at  the  same  time  received  a  remittance  from  him  ; 
"  and  the  question  therefore  arises,  whether,  in  applying  such  remittance  to  the 
"  drafts  on  the  banking-house,  Fraser,  Houston  and  Company,  were  entitled  to 
**  take  into  account  the  draft  of  which  they  had  received  advice,  though  it  was 
"  not  yet  presented  for  acceptance  ?  This  question  is  of  considerable  importance 
"  in  the  case,  as  will  be  apparent  by  referring  to  a  single  example.  By  letter  of 
**  20th  January  1810,  Mr.  Logan  remitted  to  the  new  firm  bills  to  the  amount  of 
"  L.916, 15s.  8d.,  and  advised  them  at  the  same  time  of  his  having  drawn  on  the 
"  banking-house  for  L.1000.  The  account-current  shews  that  this  letter  was 
"  received  on  the  23d  January,  on  which  date  the  remittance  was  placed  to  Mr. 
"  Logan's  credit,  but  the  draft  was  not  accepted,  nor,  consequently,  placed  to  his 
"  debit,  till  the  following  day.  But  as  this  draft  is  the  first  which  Mr.  Logan  drew 
"  on  the  banking-house,  it  will  follow,  that  if  it  is  not  to  be  taken  into  account,  on 
''  comparing  the  remittances  with  the  drafts  under  the  new  arrangements  as  on  23d 
"  January  1810,  the  whole  simi  of  L.916, 15s.  8d.,  received  on  that  date,  will  fall 
"  to  be  applied  to  the  old  balance  covered  by  the  guarantee.  But,  on  the  other 
"  hand,  if  the  Court  should  be  of  opinion  that  Fraser,  Houston  and  Company, 
"  were  entitled  to  apply  such  remittances,  not  only  to  the  drafts  cwtually 
"  accepted  by  the  banking-house,  but  to  those  which  they  knew,  by  regular 
"  advice  from  Mr.  [400]  Logan,  had  been  drawn,  and  would  be  immediately  pre- 
"  sented  for  acceptance,  then  the  whole  bills  remitted  in  Mr.  Logan's  letter 
"  of  20th  January  1810,  will  be  exhausted  by  the  draft  advised  in  that  letter,  so 
"  as  to  leave  no  sui'plus  to  be  applied  to  reduction  of  the  old  balance. 

"  The  accountant,  leaving  this  point  for  the  determination  of  the  Court,  b^s 
"  leave  humbly  to  report  two  states  of  the  account  between  the  parties,  framed 
"  upon  the  opposite  views  of  that  question. 

"  Ist,  Account  shewing  the  balance  of  H.  and  R  Baird's  accoimt  with  the 
"  Honourable  Simon  Fraser  and  Company,  stating  Mr.  Logan's  remittances  to 
"  Fraser,  Houston  and  Company,  on  the  dates  of  his  making  them,  and  his 
"  drafts  on  the  dates  of  his  advising  them ;  from  which  it  will  be  seen,  that,  on 
"  this  footing,  the  ultimate  balance  is  not  reduced  below  the  sum  claimed  by  the 
"  pursuers. 

"  2d,  Account  shewing  the  balance  of  said  account,  charging  Fraser,  Houston 
"  and  Company,  with  Mr.  Logan's  remittances,  when  received  by  them,  and 
"  giving  him  credit  for  his  drafts  on  the  dates  of  acceptance ;  from  whence  it 
"  will  be  seen,  that,  on  comparing  his  remittances  with  his  drafts,  upon  this 
"  principle,  the  former  at  various  periods  exceeded  the  latter,  so  far  as  to  reduce 
**  the  balance  due  to  the  old  firm  of  the  Honourable  Simon  Fraser  and  Company, 
"  to  the  extent  of  L.522, 13s.  7d.  below  the  balance  claimed  in  this  action." 

In  the  meanwhile  the  respondent,  Mr.  Vile,  as  creditor  and  assignee  of  Fraser, 
Houston  and  Company,  was  sisted  as  pursuer,  along  with  the  executors ;  and  the 
Court,  on  the  16th  December  1825,  "  approved  of  the  principles  of  accounting 
"  adopted  in  the  first  branch  of  the  report,  according  to  which  Mr.  Logan's 
"  remittances  to  Fraser,  Houston  and  Company,  are  to  be  stated  on  the  dates  of 
"  his  making  them,  and  his  drafts  on  the  dates  of  his  advising  them ;  and  in 
"  respect  the  parties  diflfer  as  to  the  effect  of  the  interlocutor  already  pronounced, 
*•  appoint  parties  to  prepare  Cases  on  the  effect  of  this  interlocutor,  and  on  such 
"  points  of  the  cause  as  shall  be  shewn  to  be  still  undetermined."  Thereafter 
(12th  May  1826)  "  the  Court,  having  advised  mutual  cases,  &c  decerned  and 
"  ordained  the  defenders,  jointly  and  severally,  to  make  payment  to  Oliver  Vile, 
"  assignee  of  James  Henry  Houston,  the  surviving  partner  of  the  original  pursuer, 
"  and  now  a  party  in  the  cause,  of  the  sum  of  L.5739,  11a  7d.,  being  the  sum 
"  concluded  for  in  this  action,  with  interest  of  L.5655,  10a  as  a  principal  sum, 
"  from  the  28th  day  of  [401]  April  1811,  and  in  time  coming  till  payment;" 
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and  afterwards  (12th  December  1826)  found  the  pursuer  entitled  to  L.150  of 
modified  expenses. 

Speirs,  and  the  other  sureties,  appealed,  and  the  executors  and  Vile  cross- 
appealed. 

Appellants,  (Speirs,  &c) — 1.  It  is  undoubted  law  that  all  guarantees  are 
strictissimi  juris,  not  to  be  extended  by  implication,  and  to  be  enforced  only  in 
so  far  as  the  terms  and  conditions  with  which  they  are  qualified  have  been 
observed.  But  the  drafts  subsequent  to  31st  December  1809  were  not  drawn 
upon  and  accepted  by  Simon  Fraser  and  Company.  They  were  the  acceptances 
of  the  banking-house  of  Simon  Fraser,  Perring,  Godfrey,  Shaw,  Barber  and 
Company,  and  in  account,  not  with  Simon  Fraser  and  Company,  but  with  Simon 
Fraser,  Houston  and  Company.  These  bills,  therefore,  are  not  covered  by  the 
appellants'  letter  of  guarantee. 

2.  Although  the  appellants  were  liable  for  any  balance,  as  at  31st  December 
1809,  which  is  still  resting  owing,  yet  in  point  of  fact  there  is  no  such  balance 
remaining  due.  It  is  true  that  the  respondents  say  that  there  was  then  a  balance 
of  L.7130,  which  by  posterior  operations  has  been  reduced  to  the  balance  libelled; 
and  they  contend  that  the  appellants  must  be  liable  for  that  balance.  But 
although  it  is  true  that  there  were  outstanding  acceptances,  as  at  31st  December 
1809,  amounting  to  L.7130,  for  which  the  appellants  were  responsible,  yet  those 
acceptances  were  provided  for  and  retired  in  the  manner  pointed  out  in  the 
letter  of  guarantee.  The  appellants  thereby  bound  themselves  that  H.  and  R 
Baird  should  remit  good  bills  a  certain  number  of  days  before  the  acceptances 
of  Fraser  and  Company  became  due.  The  acceptances  which  were  in  the  circle 
in  December  1809,  were  not  payable  till  January,  February,  and  March  1810. 
But  remittances  were  made  in  good  bills  to  the  full  amount,  before  these 
acceptances  fell  due.  Accordingly,  when  the  account  libelled  is  balanced,  by 
these  acceptances  on  the  one  hand,  and  the  remittances  on  the  other,  there 
remains  nothing  due.  But  it  is  said,  that  because  the  obligation  of  the  appellants 
terminated  on  31st  December  1809,  the  account  must  be  balanced  as  at  that 
date ;  that  the  bills  remitted  cannot  be  included,  because  they  were  subsequently 
granted ;  and  that  on  [402]  this  footing  there  is  a  balance  against  the  appellants 
of  L.7130.  But  this  mode  of  stating  the  account  is  inadmissible  under  the  terms 
of  the  letter, — ^is  contrary  to  mercantile  practice, — and  to  the  authority  of  vcuious 
decisions,  particularly  that  of  Devaynes,  (1  Merivale,  p.  605)  By  the  practice 
of  merchants,  and  particularly  of  bankers,  in  regard  to  cash-accounts,  each 
payment  is  held  to  extinguish,  either  in  toto  or  pro  tarUo,  the  previous  debit  sid 
of  the  account ;  and  this  rule  was  given  eflfect  to  in  the  case  of  Devaynes.  In 
that  case,  Clayton  was  a  customer  of  a  bank  of  which  Devaynes  was  a  partner. 
At  his  death  nothing  was  due  to  Clayton ;  but  by  subsequent  transactions  with 
the  surviving  partners  a  balance  arose  in  favour  of  Clayton.  On  their  bankruptcy 
he  claimed  against  the  estate  of  Devaynes ;  but  Sir  W.  Grant  held,  that  each 
item  on  the  debit  side  is  to  be  considered  as  discharged  or  reduced  by  the  next 
item  on  the  credit  side,  and  that  it  is  not  competent  to  carry  back  the  ultimate 
balance  J^ainst  a  party  who  may,  during  the  currency,  have  been  under  a 
responsibmty.  In  the  present  case,  the  balance  due  at  31st  December  1809  was 
greatly  more  than  extinguished  by  subsequent  remittances ;  and  it  was  only 
towards  the  middle  of  1810,  when  H.  and  R  Baird  became  embarrassed,  that  the 
balance  began  to  bear  against  them. 

3.  But  even  were  the  remittances,  as  well  as  acceptances,  after  31st  December 
1809,  to  be  held  as  falling  under  the  guarantee,  the  appellants  would  be  liberated, 
because  Fraser  and  Company  failed  to  intimate  to  them  that  the  balance  at  that 
date  remained  unpaid. 

Bespondmts,  (executors  and  assignees  of  Houston). — 1.  When  the  terms  of 
the  letter  of  guarantee,  and  the  nature  of  the  change  in  the  form  of  drawing  the 
bills,  and  the  object  and  true  situation  of  parties,  are  considered,  there  wm  be 
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found  no  ground  for  depriving  the  drafts,  after  Slat  December  1809,  of  the  pro- 
tection of  the  guarantee.  There  was  no  attempt  to  transfer  the  benefit  of  the 
guarantee,  nor  was  there  any  extension  or  variation  of  the  hazard  run  by  the 
sureties.  In  point  of  substance,  the  drafts  were  on  the  agents  of  Simon  Fraser, 
Houston  and  Company.  But  a  person  who,  in  accepting  bills  drawn  on  himself, 
relies  on  the  security  of  a  guarantee,  cannot  lose  the  tenefit  of  it,  because  the 
bills  are  drawn  at  his  request  upon  a  third  party,  "  value  in  account  with  himself," 
especially  when  the  drafts  are  accepted  by  that  third  party  by  special  mandate 
applicable  to  each  acceptance  ? 

[403]  2.  At  all  events,  the  guarantee  covered  the  operations  of  1809 ;  and 
these  operations  left  a  balance  due  the  respondents  of  L.7130.  Of  this  sum 
(under  the  terms  of  the  guarantee)  the  appellants  were  bound  to  replace  L.7000. 
The  question  must  be  taken  as  if,  on  the  31st  December  1809,  the  sureties  had 
been  informed  that  the  guarantee  was  not  in  future  to  be  acted  upon.  Now, 
have  the  acceptances  constituting  the  L.7000  been  paid  or  not  ?  No  doubt  an 
excess  of  payment  by  Logan  on  the  subsequent  transactions  operated  as  a 
payment  jtwo  taTito  by  the  sureties,  or  rather  diminished  the  guaranteed  debt  to 
the  sum  sued  for ;  but  to  no  greater  extent.  The  appellants  endeavour  to  escape 
from  liability  for  the  balance  as  at  December  1809  by  maintaining,  that  although 
the  guarantee  had  become  inoperative  quoad  the  debit  side  of  Loan's  account,  it 
continued  as  to  the  credit  side.  This  could  only  hold  if  there  were  evidence 
that  the  remittances  either  were  specifically,  or  by  inference  from  circumstances, 
applicable  to  the  discharge  of  the  1809  acceptances.  But  there  is  no  evidence 
to  that  effect.  The  guarantee  being  as  it  were  erased,  the  remittances  made 
after  it  ceased  to  exist,  cannot  be  held  referable  to  it.  The  remittances  before 
January  1810  were  with  reference  to  a  debt  due  to  Fraser  and  Houston,  and 
secured  by  guarantee.  Those  after  January  1810  were  relative  to  a  debt  not 
secured  by  guarantee.  The  creditor,  in  absence  of  specific  directions,  appropriated, 
as  he  was  entitled  to  do,  the  remittance  to  the  debt  least  secured;  and  the 
circumstances  authorize  the  respondents  to  consider  that  there  was  a  specific 
application  ordered. 

3.  The  respondents  incurred  no  liability  by  not  giving  intimation  of  the  state 
of  the  balance. 

The  House  of  Lords  ordered  and  adjudged,  "  that  the  interlocutor  of  the  Court 
"  of  Session  of  the  4th  March  1820,  in  so  far  as  it  altered  the  previous  inter- 
"  locutors  in  the  cause  and  remitted  to  the  accountant,  and  also  the  interlocutors 
*'  (mentioning  them  by  date)  complained  of  in  the  original  appeal,  be  reversed ; 
"  and  that  the  cross-appeal  be  dismissed ;  and  that  the  several  interlocutors  of 
"  the  Lord  Ordinary,  (mentioning  them  by  date),  and  also  the  several  interlocutors 
"  of  the  Court  of  Session,  of  the  10th  December  1818,  and  the  4th  of  March 
"  1820,  in  so  far  as  it  adheres  to  the  previous  interlocutors  therein  complained 
"  of,  be  affirmed."! 

[404]  Appellants'  Authorities,— Paislej,  Jan.  13,  1779,  (8228);  University  of  Glas- 
gow, Nov.  18,  1790,  (2104);  Philip,  Feb.  21,  1809,  (F.C.);  M'Laggan,  Nov.  19,  1813, 
nF.C);  Hammond,  June  24,  1812,  (F.C.) ;  Taylor,  Nov.  20,  1817,  (not  reported);  3 
Wilson's  Reports,  530;  7  T.  R.  254;  Fell  on  Guarantee,  p.  126,  &c. ;  1  Starkie,  Rep. 
193 ;  2  Bell's  Com.  p.  237 ;  Devaynes  v.  Noble,  1  Merivale's  Rep.  p.  605 ;  Reid,  Jan. 
29,  1792,  (6818);  6  Dow,  p.  238;  Thomson,  Jan.  29,  1822,  (1  Shaw  and  Ballantine, 
No.  319):  reversed  in  House  of  Lords,  (2  Shaw,  p.  316);  3  Ersk.  4,  2;  Buccleuch, 
Feb.  1725,  (6807). 

Respondents*  Authorities.— SpievB,  June  22,  1822,  (1  Shaw  and  Ball.  No.  566) ; 
Booth,  May  16, 1823,  (2  Shaw  and  Dunlop,  No.  290) ;  Mansfield,  June  9, 1749,  (8224) ; 

^  The  result  of  the  judgment  is  a  simple  adherence  to  the  interlocutor  of  Lord 
Meadowbank.     See  p.  395. 
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Hamilton,  June  13,  1766,  (8227);  Ewing,  June  2,  1S08,  (Ap|x  wxv  Letter  of  Credit); 
1  Bankt  p.  487;  Forbes,  Nov.  9,  1739,  (6813);  Cochrane,  June  22,  1821,  (1  Shaw 
and  BalL  103). 

Ruhardson  and  Conndl — Gregson  and  Foniureau, — Solicitors. 

[Cf.  1  BeU's  Com.  391,  394.] 


HL  Wilson  Sc  Shaw  407  [5  S.  7S]. 

William  Trottkr  and  Others,  Appe]lsLat&,—Sol. -Gen,— Adam. 

Young  Trotter,  BesTpondeaL—Siu^dtii— Campbell 

10th  June  1829. 

FoRBiON — Testament — Approbate  and  Reprobate. — A  native  of  Scotland  domiciled  in 
India,  but  who  possessed  heritable  bonds  in  Scotland,  as  well  as  personal  property 
there  and  in  India,  having  executed  a  will  in  India,  ineffectual  to  carry  Scotch 
heritage ;  and  a  question  having  arisen,  whether  his  heir-at-law  (who  claimed  the 
heritable  bonds  as  heir)  was  also  entitled  to  a  share  of  the  moveables,  as  legatee 
under  the  will ; — Held,  (affirming  the  judgment  of  the  Court  below),  tlmt  the  con- 
struction of  the  will,  as  to  whether  it  expressed  an  intention  to  pass  the  Scotch 
heritable  bonds,  and  the  legal  consequence  of  that  construction,  must  be  determined 
by  the  law  of  England. 

Colonel  Charles  Trotter,  a  native  of  Scotland,  went  at  an  early  period  of  life 
to  the  East  Indies,  where  he  was  engaged  in  the  military  service  of  the  Company 
for  upwards  of  30  years.  In  1809,  and  subsequent  years,  he  remitted  various 
sums  of  money  to  his  youngest  brother,  Mr.  William  Trotter,  merchant  in  Edin- 
burgh, who  acted  as  his  attorney,  and  who  deposited  them  in  the  Edinburgh  Banks. 
In  order  to  obtain  better  interest,  he  drew  them  out,  and  lent  them  to  different 
individuals  upon  heritable  bonds.  He  communicated  to  Colonel  Trotter  what  he 
had  done,  and  received  in  1815  a  formal  power  of  attorney  constituting  him  his  sole 
commissioner  and  factor,  with  full  power  to  receive  and  discharge  all  sums  due 
or  that  might  become  due  to  him ;  and  on  payment  to  re-invest  and  re-employ 
the  sums  received,  or  any  other  funds  that  the  Colonel  might  thereafter  conmiit 
to  his  charge,  on  such  good  heritable  or  personal  security  as  Mr.  Trotter  might 
approve  of,  and  to  make  up  feudal  titles,  &c.  Mr.  Trotter  acted  on  this  power ; 
and  the  result  of  his  operations  was,  that  about  L.1900  were  invested  in  Scotch 
heritable  bonds.  Colonel  Trotter  was  also  possessed  of  personal  property  in 
Scotland,  and  in  India.  In  June  1829,  without  having  ever  returned  to  his 
native  country,  Colonel  Trotter  died  at  Pallamcottah,  a  remote  situation,  where 
legal  advice  could  not  be  procured,  and  where,  in  May  preceding,  he  executed 
his  will,  written  by  himself,  in  these  terms : — 

"I,  Charles  liotter  of  Edinburgh,  colonel  in  the  East  India  Company's 
"  service,  for  the  love,  favour,  and  affection  which  I  have  and  bear  to  Major- 
"  General  Thomas  Trotter,  Mr.  Young  Trotter,  and  Mr.  William  Trotter,  my 
"  brothers,  and  to  my  [406]  sisters,  Mary,  wife  of  Mr.  John  Pitcaim,  and  to 
"  Miss  Christiana  Trotter,  and  to  Mr.  Alexander  Pitcaim  of  Edinburgh,  husband 
"  of  my  sister ;  and  considering  it  to  be  my  duty,  while  in  health,  to  execute  a 
"  settlement  ojf  all  my  estate  and  effects  which  may  belong  to  me  at.my  death, — 
"  For  this  purpose,  I  do  hereby  constitute,  make,  and  ordain  my  brother.  Young 
"  Trotter,  of  Broomhouse  ifill,  Dunse,  and  William  Trotter,  merchant  in 
"  Edinburgh,  to  be  my  executors  of  this  my  last  will  and  testament  in  Great 
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"  Britain,  and  trustees  also  for  the  estate  of  the  late  Captain  Dickson,  of  which 
"  I  am  executor  and  trustee  for  the  children,  and  to  which  I  nominate  Mrs.  M. 
"  Trotter,  jointly  with  the  house  of  Messrs.  Arbuthnot,  De  Monte,  and  Company, 
"  executors,  in  India ;  and  farther,  I  do  hereby  constitute,  make,  and  ordain 
"  Messrs.  Arbuthnot,  De  Monte,  and  Company,  of  Madras,  to  be  my  executors 
"  in  India,  and  trustees  for  bonds,  bills,  and  vouchers  of  every  kind ;  and  farther, 
"  I  hereby  nominate  the  said  Messrs.  Arbuthnot,  De  Monte,  and  Company,  of 
"  Madras,  but  in  trust  only,  and  to  the  end  and  for  the  purpose  after  mentioned 
"  — First,  That  they  make  payment  of  all  my  just  and  lawful  debts :  Second, 
*'  That  for  the  love  and  afiFection  I  bear  to  my  sister-in-law,  Matilda  Trotter, 
"  widow  of  my  deceased  brother,  Robert  Trotter,  they  make  payment  of  the 
"  sum  of  two  thousand  (2000)  Star  Pagodas :  Third,  That  they  hold  in  their 
"  hands  the  sum  of  two  thousand  (2000)  Pagodas,  for  the  sole  benefit  of  Charles 
"  Trotter,  a  native  of  India,  to  be  disposed  of  to  best  advantage :  Fowrth,  That 
"  they  remit  the  residue  and  remainder  of  my  India  estate,  as  they  realize  it,  to 
"  Europe,  after  deducting  all  expenses  of  management,  to  my  above-named 
"  brothers  in  Edinburgh,  my  executors  in  Europe,  Young  Trotter  and  William 
'-'  Trotter,  who  are  hereby  instructed  to  divide  the  remainder  of  my  estate  as 
"  they  receive  it  from  India,  and  the  whole  of  my  property  in  Europe,  into  six 
"  equal  shares,  to  be  paid  to  each  of  them,  viz.  Thomas  Trotter,  Young  Trotter, 
"  William  Trotter,  Mrs.  Mary  Pitcaim,  Miss  Christiana  Trotter,  and  Mr. 
"  Alexander  Pitcaim  of  Edinburgh,  share  and  share  alike,  or  to  the  lawful  issue 
"  of  such  of  them  as  may  be  dead.  In  witness  whereof,  I  have  hereunto  set 
'*  my  hand  and  seal,  at  Pallamcottah  in  India,  the  28th  day  of  May  in  the  year 
"  of  our  Lord  1819." 

The  will  was  signed  and  sealed  before  two  witnesses.  The  Indian  executors 
proved,  and  transmitted  home  an  exemplified  copy  of  the  will. 

Colonel  Trotter  had  originally  four  brothers,  but  was  surviv-  [409]  -ed  by 
only  the  two  youngest.  Young  Trotter  and  William  Trotter. 

As  the  will  did  not  pass  real  property  in  Scotland,  Young  Trotter  made  up 
titles  to  the  heritable  bonds  in  the  character  of  heir  of  line  and  conquest  Ho 
also  claimed  his  portion  of  the  moveables  under  the  will.  His  brother  and 
sisters  objected,  that  if  he  betook  himself  as  heir  to  the  heritage,  he  could 
not  claim  any  share  of  the  moveables.  He  denied  that  he  was  obliged  to  make 
his  election.  To  settle  the  disputed  point  an  action  of  declarator  was  raised  by 
Young  Trotter,  to  have  his  right  declared,  and  for  payment ;  and  the  executors, 
in  order  to  have  the  opinion  and  direction  of  the  Court,  brought  an  action  of 
multiplepoinding  against  all  concerned. 

The  Lord  Ordinary  [Pitmilly]  sustained  the  defences  by  the  l^atees,  and 
preferred  them  to  the  fimd  in  medio,  in  terms  of  their  claims. 

On  the  cause  being  carried  into  the  Inner-House,  a  jdnt  Case  was  directed, 
for  the  opinion  of  English  Counsel,  on  the  question,  "What  would  be  the 
"  construction  and  effect  of  the  testator's  will,  according  to  the  law  and  practice 
"  of  England,  so  far  as  the  interests  of  the  parties  to  this  case  are  concerned  ? " 
Accordingly  the  opinion  of  Mr.  Shadwell  (now  Vice-Chancellor)  and  Mr. 
Scarlett  (now  Attorney-General)  were  taken  on  a  series  of  queries,  which,  with 
the  answers,  are  subjoined.  ^    The  last  brings  out  the  point  at  issue :  "  Whether, 

^  1.  Whether  the  will  would  bo  held  safiicient  to  pass  real  property  by  the  law  of 
England  1 

We  are  of  opinion,  that  the  will  would  not  be  held  sufficient  by  the  law  of  England 

to  pass  real,  that  is,  freehold  property. 
2.  If  it  would  not  be  held  sufficient  for  that  purpose,  what  are  the  particular  grounds 
on  which  it  would  be  considered  in  England  insiifficient  for  that  purpose  t 

Because  it  is  not  attested  by  three  witnesses,  in  the  manner  required  by  the  Statute 
of  Frauds. 
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"  on  the  supposition  of  the  question  having  arisen  for  trial  in  England,  the 

"  heir  would  have  been  put  to  his  election,  if  he  had  claimed  money  secured  by 

"  heritable  bond  in  Scotland,  as  well  as  his  share  of  the  personal  estate  under 

"  the  will  ? " — Answer.  "  Considering  heritable  bonds  in  Scotland  as  real  estate, 

"  to  which  the  heir-at-law  is  entitled,  unless  they  are  conveyed  away  by  his 

"  ancestor  with  due  solemnity,  we  think  the  heir-at-law  would  be  entitled,  in 

3.  If  the  will  be  not  sufficient  to  pass  real  property,  does  it  so  express  the  testator's 
intention  that  it  would  put  the  heir  to  his  election  in  any  competent  Court  in  England 
whether  of  law  or  equity,  if  he  had  claimed  the  English  real  property,  as  well  as  his 
share  of  the  personal  estate  under  the  will  1 

We  are  also  of  opinion,  that  the  will  does  not  so  express  the  testator's  intention 
as  to  the  freehold  property,  as  that  it  would  put  the  heir  to  his  election  in  a  Court 
of  equity  in  England,  if  the  heir  had  claimed  the  English  freehold  property,  as 
well  as  his  share  of  the  personal  estate  under  the  will. 

4.  If  the  words  of  the  will  are  so  defective  in  form  and  in  meaning,  according  to  the 
construction  of  such  words  by  the  law  of  Scotland,  that  they  do  not  express  it  to  be  the 
meaning  of  the  testator  to  pass  heritable  rights  in  Scotland,  would  the  heir  be  put  to 
his  election  in  any  competent  Court,  whether  of  law  or  equity,  in  England,  were  the 
question  to  arise  there  1 

Upon  the  supposition  which  is  put  in  the  fourth  question,  we  think  that  the  heir 
would  not  be  put  to  his  election  in  any  competent  Court  in  England,  either  of 
law  or  equity,  were  the  question  to  arise  there. 

5.  Taking  into  consideration  the  relative  circumstances  under  which  the  heritable 
bonds  were  severally  granted,  with  reference  both  to  the  time  of  Colonel  Trotter's  death, 
and  to  the  authority  under  which  they  were  heritably  invested  by  his  attorney,  does  the 
same  general  principle  apply  equally  to  all  of  them  1 

We  are  of  opinion,  that  the  same  general  principle  applies  equally  to  all  the  bonds. 

6.  What  would  be  the  determination  of  any  Court  of  law  or  equity  in  England,  in 
regard  to  heritable  or  real  property  vested  by  the  attorney,  under  circumstances  which  left 
Colonel  Trotter  in  ignorance  that  the  money  was  so  vested  at  the  time  he  made  his  will, 
and  when  he  died  ?  Would  the  heir,  with  regard  to  such  real  subjects,  be  put  to  liis 
election  1 

We  are  of  opinion,  that  though  Colonel  Trotter  might  be  in  ignorance  that  his 
money  was  vested  in  heritable  property  at  the  times  when  he  made  his  will  and 
when  he  died,  yet,  as  the  power  of  attorney  authorized  an  investment  in  heritable 
security,  the  heir  would  not,  with  regard  to  such  real  subjects,  be  put  to  his 
election ;  but  that,  notwithstanding  Colonel  Trotter's  ignorance  of  the  actual  mode 
of  investments,  the  heritable  or  freehold  property  would,  in  any  Court  of  law  or 
equity,  be  deemed  such  as  it  actually  was  at  the  death  of  the  Colonel. 

7.  On  the  other  hand,  what  effect  would  be  given  to  the  circumstance,  that  an  herit- 
able or  real  security,  which  Colonel  Trotter  had  previously  approved  of,  and  which 
exceeded  in  amount  the  new  investments  alluded  to  in  the  preceding  query,  had  been 
upHfted  by  his  attorney  under  circumstances  which  left  Colonel  Trotter  in  ignorance 
that  the  money  had  been  so  uplifted  at  the  time  he  made  his  will,  and  when  he  died  ? 
Would  that  circumstance  affect  the  heir's  obhgation  to  elect  as  to  the  posterior  real 
investments  alluded  to  in  the  preceding  query  1 

We  are  of  opinion,  that  if  an  heritable  or  real  security,  which  Colonel  Trotter  had 
previously  approved  of,  and  which  exceeded  in  amount  the  new  investment  alluded 
to,  had  been  uplifted  by  his  attorney  under  circumstances  which  left  Colonel 
Trotter  in  ignorance  that  the  money  had  been  so  uplifted  at  the  times  when  he 
made  his  will  and  when  he  died,  that  circumstance  would  not  affect  the  heir's 
obligation  to  elect  as  to  any  posterior  real  investments  alluded  to  in  the  sixth 
query.  But  having  regard  to  the  terms  of  the  power  of  attorney,  whether  the 
Colonel's  property  was  money  in  the  hands  of  his  attorney,  or  heritable  security, 
it  must^  as  between  his  heir  and  executor,  be  taken  to  be  such  as  it  in  fact  was  at 
the  time  of  the  Colonel's  death. 
The  use  of  the  word  "  real,"  that  is,  freehold  property,  appearing  ambiguous,  the 
additional  question  was  put,  and  the  answer  received  as  in  the  text,  p.  409. 
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"  this  case,  to  claim  them  without  being  put  to  his  election,  if  the  question  had 
"  arisen  in  a  Court  of  justice  in  England." 

[410]  Thereupon  the  Court  altered  the  interlocutor,  and  found  that  Young 
Trotter  was  entitled  to  the  legacy  left  to  him  by  the  will  out  of  the  personal 
estate,  without  being  obliged  to  collate  any  part  of  the  sums  secured  by  heritable 
bonds,  to  which  [411]  he  was  entitled  to  succeed  as  heir,  and  decerned 
accordingly.  And  on  reconsidering  the  question,  on  Cases,  adhered. 
William  Trotter,  and  others,  the  residuary  legatees,  appealed. 
Appellants. — 1.  This  is  a  question  of  equity.  A  Court  will  not  permit  a 
party  to  take  that  which  cannot  be  his  but  by  virtue  of  the  disposition  of  the 
will,  and  at  the  same  time  to  keep  what  by  the  same  will  is  given,  or  intended 
to  be  given,  to  another  person.  No  person  can  accept  and  reject  the  same 
instrument.  That  rule  is  common  to  both  England  and  Scotland.  In  order 
to  apply  this  rule,  it  is  only  necessary  to  inquire.  Whether  the  testator  has 
plainly  and  unequivocally  expressed  his  intention  to  pass  both  heritable  and 
moveable  property  ?  The  terms  of  the  will,  and  the  admitted  extraneous  cir- 
cumstances, shew  that  he  did  intend  to  convey  his  moveables  in  India,  and  his 
whole  property  in  Europe,  without  distinction.  With  that  reading  the  expres- 
sions of  the  will  are  lucid  and  consistent ;  but,  according  to  the  respondent's 
view,  the  terms  cease  to  receive  their  ordinary  and  authorized  acceptation.  The 
testator  may  have  been  in  a  mistake,  when  he  thought  that  both  real  and  personal 
property  could  be  administered  and  divided  by  executors;  but  if  he  totidem 
verbis,  or  by  plain  inference,  did  by  intention  pass  both  to  be  held  for  the  behoof 
of  the  legatees,  that  is  enough  to  support  the  appellants'  doctrine.  The  respon- 
dent, therefore,  in  seeking  to  take  the  heritable  property,  acts  against  conscience, 
and  defeats  the  testator's  purpose ;  and,  if  he  persists  in  claiming  as  heir-at-law, 
must  leave  all  the  moveables  to  the  legatees. 

2.  The  opinions  of  the  English  Counsel  may  be  well-founded,  and  yet  not 
touch  the  present  question.  This  is  not  a  suit  as  to  real  estate  in  England,  but 
as  to  Scotch  heritable  bonds ;  and  although  it  may  be  necessary  to  resort  to  the 
opinions  of  foreign  lawyers,  to  clear  up  mere  technical  and  formal  difficulties  in 
foreign  instruments,  no  such  necessity  exists  to  discover  what  [412]  was  the 
intention  of  the  party  by  whom  the  instrument  was  executed.  The  Scotch 
Courts  ought  to  have  light  enough  in  themselves  to  determine  that  point ;  and 
reference  to  English  authority  should  be  the  more  avoided  in  the  present  matter, 
as  the  very  question  of  intention  seems,  in  the  law  of  England,  to  be  dependent 
on  names  and  technical  views.  But  if  the  Scotch  Courts  are  to  decide  on  the 
intention,  no  difficulty  can  remain  as  to  the  result.  The  terms  of  the  will, 
although  not  sufficient  feudally  to  pass  the  heritage,  leaves  no  doubt  that  de 
facto  he  did  intend  both  heritage  and  moveables  to  be  held  for  the  legatees. 

Besponderd, — 1.  Before  evidence  of  intention  can  be  gained,  the  will  must  be 
expounded ;  but  as  it  is  disputed  by  what  law  that  exposition  is  to  be  made, 
that  inquiry  must  have  precedency.  The  testator's  will  must  be  regulated  by 
the  law  of  England.  He  was  domiciled  in  India, — executed  the  will  there 
according  to  the  formalities  and  solemnities  of  the  English  law — the  law  which 
regulated  his  moveable  succession.  India  was  thQ  forum  domicilii  et  coTdractus, 
and,  in  the  eye  of  the  law,  the  locus  rei  sitce.  In  inquiring,  therefore,  what  the 
testator  meant,  recourse  must  be  had  to  the  English  law.  It  is  only  that  law 
which  can  give,  as  it  were,  the  legal  translation  of  the  wilL  His  intention  must 
be  held  to  be  what  the  English  law  decides ;  and  there  is  no  more  room  nor 
excuse  for  interposing  the  Scotch  law  on  that  point,  than  if  it  were  proposed  to 
adjudicate,  according  to  Scotch  principles,  what  was  the  kind  of  English  property 
which  the  words  passed.  There  is  no  authority  for  limiting  this  doctrine  to 
mere  technical  expression.  It  is  a  general  rule,  and,  if  departed  from,  would 
lead  to  the  utter  defeat  of  a  testator's  real  intentions,  and  create  collision  in 
the  judgments  of  the  two  countries.    The  proper  Court  in  which  this  question 
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ought  to  have  been  tried  was  an  English  or  Indian  Court ;  and  they  certainly 
would  not  have  looked  to  the  law  of  Scotland  for  the  means  of  reaching  the 
testator's  intention.  Besides,  it  is  only  ex  comitate  that  the  Scotch  Courts 
entertain  an  English  will,  where  the  object  is  to  aflfect  indirectly,  through  the 
English  will,  Scotch  heritage ;  but  still  the  will  must  be  construed  according  to 
the  law  of  England.  Formerly,  no  doubt,  the  Scotch  Courts  were  in  the  use  of 
giving  their  own  interpretation  of  such  foreign  deed  as  they  had  occasion  to 
decide  upon ;  but  this  practice  was  corrected  by  a  series  of  reversals  by  the 
House  of  Lords,  and  latterly  has  been  altogether  abandoned.  Foreign  law  is 
a  fact,  and  must  be  proved  as  a  fact ;  and  when  proved  must  be  acted  upon 
as  such. 

[413]  2.  The  opinions  of  the  English  Counsel  establish,  that  no  question  of 
election  is  raised  in  the  present  case,  and  their  opinions  are  well  founded.  In 
order  to  create  such  a  question,  there  must  appear  upon  the  faxje  of  the  instrument 
a  clear  and  manifest  intention  to  pass  the  particular  estate  as  to  which  election 
is  to  be  raised.  Mere  general  words  will  not  have  that  effect.  The  point  must 
be  raised  in  the  most  direct  and  express  terms.  Neither  is  it  permitted  to 
travel  into  other  matters  to  find  out  the  intention, — ^you  cannot  go  deliors  the 
will  But  the  will  itself,  fairly  construed,  does  not  afford  such  plain  and  decisive 
evidence  of  intention  to  pass  both  heritage  and  moveables,  as  is  required  to  put 
the  heir  to  his  election.  There  may  be  surmises,  or  guesses,  that  the  testator 
might  have  intended  more  than  the  words  speak  out.  But  looking  to  the  words 
themselves,  heritage  neither  was  passed,  nor  intended  to  be  passed.  The  testator 
knew  that  part  of  his  property  was  invested  in  heritable  bonds ;  and  had  he 
intended  that  his  heir  should  not  take  these  heritable  bonds,  he  would  have 
executed  the  instrument  proper  to  effect  that  object,  or,  at  all  events,  he  would 
have  plainly  avowed  what  in  this  respect  were  his  wishea 

The  House  of  Lords  ordered  and  adjudged,  that  the  interlocutors  complained 
of  be  aflBrmed. 

Lord  Chancellor. — **  My  Lords,  There  is  another  case  which  stands  for  your  Lord- 
ships' judgment,  that  of  Trotter  v.  Trotter,  which  is  an  appeal  from  various  interlocutors 
pronoimced  by  the  Second  Division  of  the  Court  of  Session.  The  facts  of  the  case  I 
shall  state  in  a  very  few  words  to  your  Lordships.  Colonel  Trotter  had  been  long 
resident,  in  a  miUtary  capacity,  in  India.  He  died  there  in  1819,  having  shortly  previous 
to  his  death  made  his  will ;  and  it  is  upon  the  construction  of  this  vrill,  and  the  circum- 
stances arising  out  of  it,  that  the  question  depends.  Colonel  Trotter,  at  the  time  of 
his  death,  left  two  brothers,  Mr.  Young  Trotter  and  Mr.  William  Trotter.  The  latter 
then  acted  as  his  agent  in  Edinburgh.  Colonel  Trotter  had  been  in  the  habit  of  sending, 
from  time  to  time,  to  Mr.  Willam  Trotter,  money,  for  the  purpose  of  being  invested  in 
securities  in  Scotland.  The  money  was  originally  invested  only  in  personal  security ; 
but  William  Trotter  took  upon  himself  (thinking  it  would  be  more  advantageous  for  his 
brother)  to  call  in  a  part  of  that  property  to  lay  it  out  in  heritable  bonds.  This  was 
afterwards  communicated  to  Colonel  Trotter, — he  did  not  disapprove  of  it ;  and  a  jwwer 
of  attorney  was  sent  out  to  Colonel  Trotter,  three  or  four  years  before  his  death,  for  him 
to  execute, — authorizing  his  brother,  William  Trotter,  to  call  in  bis  property,  and  to 
reinvest  it  either  upon  personal  or  upon  heritable  securities.  [414]  A  part  of  the  pro- 
perty was  vested  in  heritable  securities  at  the  period  of  the  death  of  Colonel  Trotter, — 
a  sum  above  L.1900.  This,  by  the  law  of  Scotland,  is  real  property ;  and  it  is  perfectly 
clear,  and  has  not  been  disputed,  that  the  monies  so  invested  upon  heritable  security, 
being  real  property,  did  not  fall  by  the  will.  The  consequence  was,  that  Young  Trotter, 
who  was  the  immediate  heir,  claimed  and  made  up  titles  to  this,  which  was  real  property, 
and  also  claimed  his  portion  under  the  will.  That  was  contested  by  the  other  legatees ; 
and  a  suit  was  instituted  in  Scotland  by  Young  Trotter,  for  the  purpose  of  obtaining  a 
declaration  of  his  right ;  and  also  a  multiplepoinding  was  instituted  by  the  other  parties  : 
and  under  these  two  proceedings,  interlocutors  were  pronounced,  from  which  this  appeal 
has  originated. 

"  One  question,  and  a  most  material  and  important  question  was,  how  the  will,  which 
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was  executed  in  India,  was  to  be  interpreted  1  by  what  law  ?  It  was  considered  in  the 
Court  below,  and  undoubtedly  it  was  held  most  properly,  that  the  will  was  to  be  inter- 
preted by  the  law  of  the  land  where  it  was  made,  and  where  the  testator  had  his  domicile, 
namely  India,  that  is,  by  the  law  of  England ;  and  it  was  held,  and  properly  held,  as  I 
conceive,  by  the  Court  below,  that  although  that  will  was  the  subject  of  judicial  inquiry 
in  the  Courts  of  Scotland,  the  same  rule  was  to  be  applied  to  the  interpretation  of  it,  as 
if  the  will  had  been  the  subject  of  consideration  and  adjudication  in  the  Courts  of 
England.     I  think  the  Court  of  Session,  in  this  respect,  decided  with  perfect  correctness. 

"  The  next  question  was,  how  the  Court  of  Session  were  to  ascertain  what  the  law  of 
England  was  with  respect  to  this  will  ]  how  this  will  was  to  be  interpreted,  according  to 
the  law  of  India,  or,  in  other  words,  according  to  the  law  of  England  1  They  followed 
that  course  which  had  been  adopted  on  other  occasions,  in  the  cases  of  Robertson  v. 
Robertson, — Wightman  v.  Delile's  trustees,  and  other  cases, — the  course  which  they 
have  been  in  the  habit  of  taking  to  ascertain  how  the  law  stood, — namely,  to  direct  a 
case  to  be  prepared,  stating  all  the  circumstances  necessary  for  the  purpose  of  raising  the 
question  of  law,  for  the  opinion  of  lawyers  in  this  country.  Accordingly,  by  one  of  the 
interlocutory  decrees,  it  was  directed  that  cases  should  be  stated  on  both  sides.  It  was 
afterwards  agreed,  that  a  joint  case  should  be  stated,  with  the  concurrence  of  both 
parties  ;  and  that  the  opinion  of  the  present  Vice-Chancellor  and  the  present  Attorney- 
General  should  be  taken,  with  respect  to  the  import  of  this  will  according  to  the  law  of 
England. 

"  My  Lords, — It  was  said  at  the  Bar,  and  I  see  by  the  papers  it  was  also  argued 
below,  that,  in  cases  of  this  description,  it  is  not  unreasonable  that,  when  any  technical 
points  arise  in  the  construction  of  a  will  of  this  description,  the  Court  of  Session  should 
resort  to  the  opinion  of  lawyers  of  the  country  where  the  wOl  or  instrument  was 
executed;  but  that  this  applies  only  to  technical  expressions, — that,  where  a  will 
[415]  is  expressed  in  ordinary  language,  the  Judges  of  the  Court  of  Scotland  are  as 
competent  to  put  a  proper  construction  upon  it  as  Judges  or  lawyers  of  the  country 
where  the  will  was  executed.  But,  my  Lords,  the  Judges  below  were  not  of  that 
opinion ;  and  it  is  impossible,  as  it  appears  to  me,  that  such  an  opinion  can  be  reason- 
ably entertained.  A  will  must  be  interpreted  according  to  the  law  of  the  country  where 
it  is  made,  and  where  the  party  making  the  will  has  his  domicile.  There  are  certain 
rules  of  construction  adopted  in  the  Courts,  and  the  expressions  which  are  made  use  of 
in  a  will,  and  the  language  of  a  will,  have  frequently  reference  to  those  rules  of  construc- 
tion ;  and  it  would  be  productive,  therefore,  of  the  most  mischievous  consequences,  and 
in  many  instances  defeat  the  intention  of  the  testator,  if  those  rules  were  to  be  alto- 
gether disregarded,  and  the  Judges  of  a  foreign  Court,  (which  it  may  be  considered,  in 
relation  to  the  will),  without  reference  to  that  knowledge  which  it  is  desirable  to  obtain 
of  the  law  of  the  country  in  which  the  will  was  made,  were  to  interpret  the  will  accord- 
ing to  their  own  rules  of  construction.  That  would  also  be  productive  of  another 
inconvenience,  namely,  that  the  will  might  have  a  construction  put  upon  it  in  the 
English  Courts  different  from  that  which  might  be  put  upon  it  in  the  foreign  country. 
It  appears  to  me,  my  Lords,  that  there  is  no  solid  ground  for  the  objection ;  but  that 
where  a  will  is  executed  in  a  foreign  country  by  a  person  having  his  domicile  in  that 
country,  with  respect  to  that  person's  property  the  wiU  must  be  interpreted  according  to 
the  law  of  the  country  where  it  is  made.  It  must,  if  it  comes  into  question  in  any  pro- 
ceeding, have  the  same  interpretation  put  upon  it  as  would  be  put  upon  it  in  any 
tribunal  of  the  country  where  it  is  made.  It  appears  to  me,  therefore,  that  the  Judges 
were  perfectly  right  in  directing  the  opinion  to  be  taken  of  English  lawyers  of  eminence, 
with  respect  to  the  import  and  construction  of  this  will  according  to  the  law  of  England. 

"  My  Lords, — the  main  question  that  was  ultimately  put  to  the  learned  persons  to 
whom  I  have  referred  is  this,  *  Whether,  on  the  supposition  of  the  question  having 
'  arisen  for  trial  in  England,  the  heir  would  have  been  put  to  his  election,  if  he  had 

*  claimed  money  secured  by  heritable  bond  in  Scotland,  as  well  as  his  share  of  the  per- 

*  sonal  estates  under  the  will?'  The  answer  is  in  these  terms, — *  Considering  heritable 
'  bonds  in  Scotland  as  real  estate,  to  which  the  heir-at-law  is  entitled,  unless  they  are 

*  conveyed  away  by  his  ancestor  with  due  solemnity, — we  think  the  heir-at-law  would 
'  be  entitled  in  this  case  to  claim  them  without  being  put  to  his  election,  if  the  question 

*  had  arisen  in  a  Court  of  justice  in  England.'  When  that  opinion  was  communicated 
to  the  Court  in  Scotland,  the  Court  immediately  affirmed  that  opinion,  and  decided  in 
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favour  of  the  heir  at  law.  The  heir-at-law  was  undoubtedly  entitled  to  take  the  real 
estate,  that  is,  the  heritable  bond ;  and  the  sole  question  was,  whether,  when  he  came 
in  to  claim  under  the  will  his  proportion  of  the  personal  estate,  it  was  [416]  reasonable 
that  he  should  be  put  to  his  election,  that  is,  whether  he  would  take  the  one  or  the 
other  1  whether  he  would  allow  the  real  estate  to  be  connected  with  the  personal,  so  as 
to  form  one  mass  of  the  property,  and  the  whole  divided,  or  he  would  take  the  real 
estate  and  give  up  the  personal  estate  ?  Whether  he  was  obliged  or  not  to  do  this, 
depended  entirely  on  this  consideration — whether,  upon  the  face  of  the  will,  there  was 
sufficient  to  manifest  a  clear  intention,  that  the  testator  designed  by  his  will  to  dispose 
of  his  real  estate  1  Because,  if  he  intended  to  dispose  of  his  real  estate,  although  he  had 
not  carried  that  intention  effectually  into  execution,  the  party  taking  under  that  will 
would  not  be  entitled  to  have  the  benefit  of  the  will,  and  at  the  same  time  to  defeat  the 
intention  of  the  testator.  The  question  was  therefore  simply  a  question  of  construction  : 
— Does  it  appear  upon  the  face  of  the  will,  that  it  was  the  intention  of  the  testator  to 
dispose  of  his  real  estate,  that  is,  of  these  heritable  bonds  ?  Now,  my  Lords,  the  rule  of 
law  in  England,  with  respect  to  subjects  of  this  kind,  is  well  ascertained,  and  well 
defined,  and  it  is  this, — That  you  are  not  to  proceed  by  probability  or  by  conjecture,  but 
that  there  must  be  a  clear  and  manifest  expression  of  the  intention,  on  the  face  of  the 
will,  to  include  that  property  which  is  not  properly  devised,  before  the  heir  can  be  put 
to  his  election. 

"  My  Lords, — It  has  been  contended  at  the  Bar,  that  the  construction  put  upon  this 
will  by  the  learned  Counsel  whose  opinions  have  been  taken  by  the  Court  of  Scotland, 
was  erroneous.  My  Lords,  I  have  looked  at  the  opinion,  and  read  it  carefully  over 
several  times,  and  I  see  no  reason  for  dissenting  from  the  construction  which  is  put  upon 
this  will.  There  are  words  in  this  will  sufficiently  large  to  carry  the  real  estate ;  but 
comparing  one  provision  of  this  will  with  another,  it  chiefly  points  to  personal  estate, 
and  to  personal  estate  only.  Executors  are  appointed — nothing  is  given  to  the  executors, 
but  they  take  merely  by  virtue  of  their  character  as  executors ;  they  take  personal  pro- 
perty only.  There  are  executors  appointed  in  Scotland ;  there  are  executors  appointed 
in  India ;  and  the  executors  in  India  are  directed  to  remit  the  residue,  after  payment  of 
debts  and  legacies,  to  the  executors  in  Scotland ;  and  then  the  whole  of  the  residue  of 
the  Indian  estate,  and  the  whole  of  the  property  in  Scotland  are  directed  to  be  divided 
into  six  portions,  an<l  paid  to  the  respective  legatees.  Throughout  all  these  provisions 
there  is  nothing  to  satisfy  my  mind,  with  that  clearness  which  is  necessary  to  raise  a 
case  of  election,  that  it  was  the  intention  of  the  testator  to  dispose  by  this  will  of  the 
heritable  bonds.  If  I  am  asked  to  conjecture  what  his  intention  was,  I  have  no  hesita- 
tion in  saying  that  I  should  conjecture  that  it  was  his  intention ;  but  there  is  not  such 
an  expression  of  intention  on  the  face  of  this  will,  as  I  think  can  justify  your  Lordships 
in  giving  it  that  effect.  It  is  nothing  more  than  conjecture.  The  intention  is  not 
expressed  as  it  ought  to  be,  for  the  purpose  of  raising  a  case  of  election.  I  beg  leave 
therefore  to  say,  that  I  concur  in  the  opinion  expressed  by  the  learned  individuals  to 
whom  I  have  re-  [417]  -ferred ;  and  I  think,  under  these  circumstances,  I  must  recom- 
mend to  your  Lordships  to  affirm  the  judgment  in  the  Court  below." 

Appellants^  Authorities. — Kerr  v.  Wauchope,  1  Bligh,  No.  1 ;  Robertson,  Feb.  16, 
1816,  (F.C.) ;  Dundas,  Feb.  25,  1783,  (15,585) ;  Gibson,  June  20, 1786,  (620);  Martin, 
March  i,  1794,  (not  reported);  affirmed  in  House  of  Lords;  Henderson,  Jan.  31, 
1797,  (15,444);  reversed  in  House  of  Lords,  May  29,  1802;  Eobertson,  May  25, 1812, 
(not  reported) ;  Minto,  Feb.  14,  1823,  (2  Shaw  and  Dunlup,  No.  166) ;  affirmed  in 
House  of  Lords,  (1  Wilson  and  Shaw,  p.  678) ;  2  Vesey  and  Beames,  125. 

Respondent's  Authorities.— -l  Voet,  4,  19;  23,  2,  85;  28,  5,  16;  Voet  de  Statutis, 
9,  2,  10;  3  Erskine,  2,  39,  and  42;  Hay  Balfour,  March  11,  1793,  (affirmed,  10  F.C. 
App.  1);  Dundas,  Feb.  25,  1783,  (15,585);  Henderson,  Jan.  31,  1797,  (15,444);  re- 
versed ut  supra;  Wightman,  June  16,  1802,  (F.C.  App.  1);  Robertson,  F^b.  16, 
1816,  (F.C). 

James  Chalmers — Spottiswoode  and  Rohertaon, — Solicitors. 

[Cf.  SUidd  V.  Cook,  10  R.  (H.L.)  67.] 
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IIL  Wilson  &  Shaw  417  [5  S.  212]. 

John  Leb  Allbn,  Appellant. — Sol-Gen — Adam, 

Jambs  Bbrry,  Respondent — Murray — Campbell, 

10th  June  1829. 

Lbabb. — A  way-going  tenant,  whose  ish  was  from  the  houses  and  grass  at  Whitsunday, 
and  from  the  arable  land  at  the  separation  of  the  crop  from  the  ground ;  and  who 
was  bound  to  consume  on  the  farm  the  whole  fodder,  except  hay  and  the  fodder  of 
the  last  crop :  and  undertook  sufficiently  to  cultivate,  labour,  and  manure  the  land, 
— found  entitled  (affirming  the  judgment  of  the  Court  of  Session)  to  the  value  of 
the  straw  remaining  on  the  farm  at  the  way-going  Whitsunday,  (not  amounting  to 
more  than  necessary  for  the  purposes  of  the  farm  until  the  possession  expired),  and 
to  the  dung  made  since  last  wheat  seed  time ;  it  having  been  the  tenant's  unchal- 
lenged practice,  and  agreeable  to  the  received  rules  of  good  husbandry  in  the  district, 
to  preserve  the  manure  for  the  wheat  crop. 

The  appellant,  John  Lee  Allen,  Esq,  of  Errol,  let  to  the  respondent,  James 
Berry,  two  farms,  the  one  called  Daleally,  and  the  other  Loan  of  Errol,  for  19 
years  and  crops  from  and  after  the  term  of  entry,  which  was  declared  "  to  have 
"  commenced  at  Whitsunday  1802,  as  to  the  houses,  yards,  and  natural  grass, 
"  and  as  to  the  land  at  the  separation  of  the  crop  1802  from  the  ground."  By 
the  lease.  Berry  bound  and  obliged  himself  "  to  consume  upon  the  ground  of  the 
"  said  subjects  the  whole  fodder  that  shall  be  raised  thereupon,  except  ^  hay ; 
"  but  the  whole  fodder  of  the  last  crop  on  the  farm  of  Daleally,  notwith- 
*'  standing  the  above  restriction,  he  shall  have  liberty  to  dispose  of  as  he 
*'  shall  think  proper,  saving  always  the  landlord's  right  of  hypothec  for  the  rent ; 
**  and  also,  the  said  James  Berry  binds  and  [418]  obliges  himself,  and  his  afore- 
"  said,  to  suflBciently  cultivate,  dung,  labour,  and  manure  the  lands  hereby  set, 
"  and  not  to  cross  crop,  or  in  any  ways  waste  or  deteriorate  the  same ;  but,  on 
**  the  contrary,  to  use  all  proper  means  for  meliorating  and  improving  the  said 
"  lands  "  It  was  also  declared,  that  "  the  said  James  Berry,  or  his  aforesaid, 
"  shall  not  be  at  liberty  to  lay  any  of  the  dung  and  straw  remaining  on  the  Loan 
"  farm,  after  finishing  the  wheat  seed  of  the  last  crop  imder  this  lease,  upon  any 
"  of  the  lands  for  the  last  crop ;  but  the  whole  of  such  dung  and  straw  shall  be 
"  reserved  for,  and  delivered  over  to  the  proprietor,  or  incoming  tenant,  at 
"  the  time  of  their  entry,  without  any  consideration  or  recompense  for  the  same." 

When  Berry  entered  into  possession,  he  paid  nothing  for  the  straw  and 
manure  which  was  on  the  Loan  farm ;  but  he  purchased  the  straw  and  manure 
from  the  outgoing  tenant  on  the  Daleally  farm.  The  practice  adopted  in  the 
Carse  of  Gowrie,  where  these  lands  lay,  seems  to  have  been,  on  sowing  the 
autumn  wheat  seed,  to  apply  to  the  lands  the  whole  dung  made  since  the  last 
wheat  seed  time,  except  what  had  been  consumed  on  the  potatoes  and  turnips 
in  the  spring.  This  mode  of  cultivation  Berry  followed  in  the  first  year  of  his 
lease,  and  continued  to  work  his  farm  without  challenge,  on  this  or  any  other 
account,  down  to  Jime  1821,  the  last  year  of  the  tack.  By  this  time  Berry  had 
removed  from  the  houses,  yards,  and  natural  grass,  but  he  was  still  entitled  to 
the  possession  of  the  lands,  (under  exceptions  stipulated  by  the  leases,  but  which 
are  immaterial  to  the  question  at  issue),  until  the  separation  of  the  wheat  crop 
from  the  ground.  On  the  farm  of  Daleally  he  had  a  considerable  quantity  of 
straw,  the  produce  of  the  preceding  crop,  but  not  more  than  was  necessary  for  the 
purposes  of  the  farm  during  the  remainder  of  his  possession  after  Whitsunday. 
He  also  had  a  quantity  of  manure,  the  surplus  of  the  manure  beyond  what 


1  In  Vol.  V.  of  Shaw  and  Dunlop,  p.  213,  for /row  read  except, 

Google 


Digitized  by  ^ 


za  WllMn  ft  81iav.  ALLEN   V.   6ERR7.  205 

was  required  to  be  laid  on  the  farm  since  the  last  wheat  seed  time.  The  straw 
and  the  manure  Berry  considered  he  waa  entitled  to  sell  either  to  the  landlord 
or  the  incoming  tenant.  The  landlord  entertained  a  different  opinion,  and  in 
June  applied  to  the  Sheriff  of  Perthshire,  praying  him  to  order  a  valuation  to  be 
made  of  the  straw  and  dung  left  on  the  possession  of  Berry  at  Whitsunday,  and 
to  find  that  the  landlord  was  not  liable  in  the  price  or  value  of  any  of  the  dung 
so  left  by  Berry ;  or,  at  any  rate,  of  that  part  thereof  which  ought  to  have  been 
applied  to  the  lands  with  the  present  crop ;  and  that  the  landlord  was  not  liable 
for  the  straw  remaining  on  the  possession,  which,  in  terms  [419]  of  the  lease, 
ought  to  have  been  consumed  on  the  possession.  The  SheriflF  having  appointed 
inspectors  with  particular  instructions,  on  receiving  their  reports,  (October  1821), 
found, "  as  to  the  dung  left  on  the  farm,  that,  by  the  express  stipulation  of  the 
"  tenant's  lease,  he  was  bound  to  consume  upon  the  ground  of  the  said  subjects 
"  the  whole  of  the  fodder  that  shall  be  raised  thereupon  but  hay,  except  the  fodder 
"  of  the  last  crop :  Finds  it  reported  by  the  inspectors,  that  no  dung  has  been 
"  made  since  the  period  of  last  bear  seed  time ;  and  therefore,  that  the  whole 
"  dung  in  the  premises  is  derived  from  the  fodder  which  he  was  bound  to  have 
"  consumed  on  the  ground,  and  which  by  law  he  was  bound  to  have  laid  upon 
'*  the  land  for  its  due  cultivation,  and  therefore  that  he  is  not  entitled  to  any 
"  remuneration  for  it  from  the  landlord :  Finds,  as  to  the  straw,  that  there  is 
*'  not  more  on  the  possession  that  was  necessary  for  the  purposes  of  the  farm  till 
*'  the  fodder  of  the  present  crop  can  be  brought  into  use,  and  decerns."  ^ 

Berry  advocated,  and  maintained,  that  the  landlord  was  bound  to  pay  the 
value  of  the  straw  and  of  the  dung  left  on  the  farm,  which  the  landlord  had 
bestowed  on  the  incoming  tenant ;  and  that  the  value  placed  on  the  straw  and 
dung  was  inadequate. 

The  Lord  Ordinary  [Cringletie],  before  answer,  appointed  Berry  to  condescend 
particularly  "  with  respect  to  the  rotation  of  labouring,  manuring,  and  cropping, 
"  followed  by  him  on  the  farm  in  question,  for  the  seven  years  immediately  pre- 
"  ceding  the  expiry  of  the  lease ; "  and  also  as  to  what  took  place  with  respect 
to  the  fodder  and  dung  left  by  his  predecessor  in  the  farm  at  the  commencement  of 
the  lease, — whether  he  received  the  same  gratuitously  or  by  a  valuation.  There- 
after the  Lord  Ordinary  issued  the  subjoined  note,*  and  directed  a  more  specific 
statement  as  to  the  mode  of  cultivation. 

^  During  these  proceedings,  the  Sheriff  in  respect  of  the  sworn  valuations,  authorized 
the  landlord  to  take  possession  of  the  dung  in  question,  on  his  finding  caution  to  pay 
such  sum  as  might  be  awarded  by  the  Court  as  the  value  of  the  dung ; — and  the  landlord 
gave  possession  thereof,  and  of  the  straw,  to  the  incoming  tenant. 

^  In  this  case,  the  questions  are  properly,  "  1«^,  To  what  quantity  of  dung  the  land- 
lord is  entitled,  without  paying  for  it  t  And,  2d,  Is  he  entitled  to  the  straw  of  crop 
1820,  remaining  at  Whitsunday,  without  paying  for  iti — On  this  latter  point,  the 
Sheriffs  interlocutor  is  silent.  The  obligation  in  the  lease  is,  that  the  tenant  shall 
'  consume  upon  the  ground  of  the  said  subjects  the  whole  fodder  that  shall  be  raised 

*  thereupon,  except  hay ;  but  the  whole  fodder  of  the  last  crop  on  the  farm  of  Daleally, 
'  notwithstanding  of  the  above  stipulation,  he  shall  have  liberty  to  dispose  of  as  he  shall 

*  think  proper.'      Nothing  is  here  said  about  dimg;  but  there  follows  an  obligation 

*  sufficiently  to  cultivate,  dung,  labour,  and  manure  the  lands  hereby  set,'  which,  of  course, 
as  well  as  the  common  law,  obliged  him  to  dung  sufficiently  the  land  for  the  last  crop, 
as  well  as  any  other  during  the  lease ;  and  if  he  did  not  do  so,  he  is  certainly  not 
entitled  to  payment  of  any  dung,  which  ought  to  have  been  put  on  the  ground,  in  con- 
formity to  the  practice  of  the  seven  years  preceding  the  expiry  of  his  lease ;  while,  on 
the  contrary,  he  is  entitled  to  payment  for  all  that  was  left,  over  and  above  what  ought 
to  have  been  used.  It  was  for  this  purpose,  and  to  ascertain  the  practice,  that  the  Lord 
Ordinary  ordered  the  condescendence ;  and  he  must  say,  that  the  order  has  been  evaded, 
as  it  is  impossible  to  discover  how  much  of  the  farm  was  under  different  crops,  during 
each  of  the  seven  years,  (i,e,)  into  what  breaks  or  portions  it  was  divided, — what  sort 
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[420]  On  resuming  consideration  his  Lordship,  for  the  reasons  assigned  in  the 
subjoined  note,^  and  "  particularly  that  it  is  asserted  [421]  by  the  advocator, 

of  crop  was  taken  from  each, — how  much  was  manured, — and  how  many  cart-loads  of 
dung  were  laid  on  each  acre.  One  thing  the  Lord  Ordinary  can  discover  in  the  con- 
fusion, which  is,  that  there  were  potatoes,  turnips,  and  tares,  for  all  which  the  land  was 
dunged.  The  quantity  of  ground  is  not  indeed  specified,  but  it  must  have  been  con- 
siderable, because  next  year  barley  or  oats,  or  both,  would  be  sown  on  the  ground. 
But  in  the  last  year  of  the  lease,  twelve  acres  only  are  said  to  have  been  set  apart  for 
potatoes  and  turnips,  and  dunged,  six  of  which  the  incoming  tenant  got  The  Lord 
Ordinary  observes,  that,  by  the  lease,  the  incoming  tenant  was  entitled  to  fifteen  acres 
of  summer  fallow  at  the  term  of  Martinmas  1820.  This  also  may  have  an  effect  on  the 
question ;  and,  therefore,  the  advocator  must  comply  distinctly  with  the  order  contained 
in  the  interlocutor,  12th  June  1822.  One  thing  appears  quite  clear,  viz.  that  the  inter- 
locutor of  the  Sheriff  may  perhaps  go  much  too  far.  It  is  dated  24th  October  1821 ; 
and  finds,  that  no  dung  has  been  made  since  the  period  of  the  last  bear  seed  time ;  and, 
therefore,  that  as  all  the  dung  on  the  farm  must  have  been  made  from  the  fodder  which 
he  was  bound  to  consume,  '*  and  which,  by  law,  he  was  bound  to  have  laid  on  the  land 
*  for  its  due  cultivation,'  he  is  not  entitled  to  payment  for  it.  This  part  of  the  finding 
may  perhaps  be  quite  wrong.  Every  one  in  the  least  acquainted  with  farming  knows, 
that  the  great  bulk  of  the  dung  made  on  a  farm,  is  made  during  the  winter  and  early 
spring  months ;  in  summer  generally  little  is  made.  If,  therefore,  wheat  be  sown  in 
harvest  on  summer  fallow,  and  dung  be  given  to  it,  the  advocator  was  not  bound  to  lay 
all  his  dung  on  the  land ;  for  this  obvious  reason,  that  he  was  bound  to  remove  from 
the  land,  on  which  part  of  his  dung  would  be  used.  This,  too,  makes  it  necessary  to 
know  the  rotation.  2d,  As  to  the  straw,  it  is  ascertained  that  no  more  remained  on  the 
farm  at  Whitsunday  1821,  than  was  necessary  for  the  purposes  of  the  farm;  which 
proves,  that  the  advocator  had  not  unduly  saved  the  straw,  but  had  consumed  it  in  the 
same  manner  as  he  used  to  do  during  his  lease ;  because  he  must  always  have  reserved, 
in  each  year,  as  much  as  to  serve  him  till  the  straw  of  the  new  crop  could  be  obtained. 
But  it  does  not  from  thence  follow,  that  he  is  entitled  to  the  value  of  that  straw.  He 
might  have  consumed  it  by  additional  winter  cattle ;  and  if  he  had,  he  would  have  had 
so  much  the  more  dung,  for  which  he  might  have  received  payment.  It  therefore 
appears  to  the  Lord  Ordinary  as  equitable,  that  the  advocator  should  receive  the  value 
of  the  quantity  of  dung  which  might  have  been  made  from  the  straw  if  it  had  been 
consumed,  which  may  be  easily  ascertained  by  those  who  saw  the  quantity  of  straw. 
But  this  he  reserves  for  future  consideration,  when  the  whole  merits  are  ready  for 
judgment." 

^  "The  Lord  Ordinary  has  advised  this  cause,  and  will  explain  his  views  to  the 
parties.  Law  is  a  science  which  must  vary  with  the  manners  and  customs  of  society, 
and  improvements  in  any  department.  And  consequently  it  appears  to  him  impossible, 
that  any  judgment  of  this  Court,  applicable  to  the  mode  of  agriculture  forty  years  ago, 
can  regulate  it  now  when  the  system  is  greatly  improved,  nor  that  a  judgment  applicable 
to  one  sort  of  land  can  govern  the  management  of  a  soil  totally  different.  For  instance, 
in  many  (alas !  too  many)  parts  of  Scotland,  wheat  cannot  be  raised  with  advantage ; 
and  consequently,  as  all  the  crops  are  sown  in  the  spring,  the  manure  made  in  the 
winter  ought  to  be  applied  to  the  land  in  the  spring  season,  in  so  far  as  it  is  not  necessary 
for  the  land  under  turnips,  which  are  generally  sown  in  the  end  of  May  and  beginning 
of  June.  On  the  contrary,  where  wheat  is  a  principal  crop,  it  is  always  sown  with  dung ; 
and  if  it  be  sown  in  autumn,  or  beginning  of  winter,  it  is  manifest  that  this  dung  must 
have  been  chiefly  raised  in  the  preceding  winter  and  spring.  Almost  no  dung  is  made 
in  summer.  To  say,  then,  that  the  advocator,  if  it  was  his  practice  to  bestow  his  dung 
on  his  wheat,  was  bound  to  lay  the  winter  and  spring-made  dung  on  his  spring  crops,  is 
to  say  that  the  incoming  tenant  could  have  no  wheat  sown  the  year  of  his  entry  to 
possession,  unless  on  the  ground  which  had  been  under  potatoes  and  turnips  that  year. 
The  question  at  issue  is  not,  whether  the  advocator's  mode  of  management  was  the  best, 
or  whether  it  was  exceptionable  1  The  presumption  that  it  was  good  is  in  his  favour, 
as  there  neither  was  nor  is  in  the  petition  to  the  Sheriff  any  complaint  of  mislabour. 
The  dispute  is  respecting  the  quantity  of  dung  to  be  paid  for  by  the  incoming  tenant. 
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**  that  he  applied  the  manure  made  in  his  farm  to  the  land  thereof  in  the  autumn 
"  and  winter  of  the  year  1820,  and  in  the  spring  1821,  in  the  same  manner  as 
"  he  had  done  in  the  former  years  thereof,  which  is  not  denied  by  the  respon- 
"  [422]  -dent ;  advocated  the  cause,  altered  the  interlocutor  of  the  Sheriff,  and 
"  found  that  the  advocator  is  entitled  to  be  paid  "  for  the  fallow  grass  and  dung 
left  to  his  successor  in  the  farm,  according  to  the  average  of  the  three  inspectors' 
reports,  with  expenses.  The  landlord  represented,  and  relied  on  various  decisions, 
establishing,,  as  he  maintained,  that  the  manure  made  before  bear  seed  time  was 
his  property.    Thereupon  the  Lord  Ordinary  issued  an  explanatory  note,*  and 

The  advocator  has  sufficiently  distinctly  explained,  in  his  condescendence,  his  rotation 
of  crops  and  his  mode  of  manuring.  He  says,  that  to  his  wheat,  whether  sown  in 
winter,  perhaps  in  spring,  but  whichever  it  was,  he  used  on  it  all  his  dung,  except  what 
he  applied  to  turnips  and  potatoes  in  spring.  This  may  be  bad  management ;  but  the 
Lord  Ordinary  must  repeat,  that  this  is  not  the  question.  The  advocator  further 
condescends,  that  he  used  the  same  quantity  of  dang  to  the  last  crop  that  he  did  to 
former  ones ;  and  as  this  is  not  denied,  the  Lord  Ordinary  holds  it  to  be  true.  Holding 
it  then  to  be  true,  that  as  much  dung  was  to  be  used  by  the  advocator  in  the  last  year 
of  his  lease  as  he  used  in  former  years,  and  that  he  did  not  vary  his  practice,  the  Lord 
Ordinary  denies  the  conclusion  drawn  by  the  Sheriff ;  viz.  That  the  advocator  was  bound 
by  law  to  have  laid  the  whole  dung  on  the  farm  in  spring  on  the  land.  The  Lord 
Ordinary  knows  enough  of  farming  to  affirm,  without  hazard  of  contradiction,  that  it  is 
desirable  to  have  a  farm  put  under  a  course  of  good  management,  and  so  as  that  the 
incoming  tenant,  where  a  change  of  tenants  is  necessary,  can  continue  the  same  system 
observed  by  his  predecessor.  In  this  case,  the  Lord  Ordinary  presumes  the  system  of 
the  advocator  to  have  been  good,  since  there  is  no  complaint  of  it  Clear  it  is,  that  it 
is  a  farm  on  which  large  quantities  of  wheat  grew  annually ;  and  if  all  the  dung  made 
in  winter  and  spring  had  been  laid  on  the  land,  there  could  have  been  no  autumn  or 
winter  sown  wheat  that  year ;  so  that  the  interlocutor  of  the  Sheriff  would  disturb  the 
regular  course  of  management  of  the  farm.  The  decision  quoted  by  the  respondent,  has 
no  application  to  this  cause.  In  that  case  (19th  February  1808,  Forrester  v,  Wright) 
the  tenant  was  explicitly  bound  "  to  eat  and  consume  the  whole  straw  growing  on  the 
"  said  lands  with  his  bestial,  and  lay  the  whole  dung  thereon  the  last  year  of  the  tack  at 
'*  bear  seed  time."  The  judgment,  then,  was  neither  more  nor  less  than  finding,  that  a 
tenant  must  implement  his  lease ;  but  here  there  is  not  a  word  in  the  tack  about  dung.** 
1  "  The  Lord  Ordinary  has  observed,  that  law  being  calculated  to  preserve  the  fair 
and  honourable  conduct  of  mankind  to  each  other,  must  in  every  case,  wherever  that 
conduct  does  not  depend  on  fixed  and  immutable  principles,  vary  with  the  improvements 
made  in  the  course  of  knowledge,  extended  by  experience ;  and  nothing  can  afford  a 
better  illustration  of  this  than  the  application  of  law  to  the  practice  of  agriculture.  The 
law  says,  that  a  tenant  shall  act  tanquam  bonus  vir.  This  is  an  immutable  principle  : 
But  what  is  the  conduct  boni  viri,  required  by  the  law,  depends  on  the  practice  of 
agriculture,  and  the  improvements  made  on  it.  The  represent er  quotes  cases  without 
attending  to  this.  For  instance,  that  of  Trotter  of  Mortonhall  against  Finnic,  27lh  June 
1767,  fifty-six  years  ago,  is  appealed  to.  But  this  just  demonstrates  the  truth  of  the 
doctrine  above  inculcated.  Finnic  removed  at  Michaelmas  1764  from  the  farm  of 
Swanston,  on  the  north  side  of  the  Pentland  hills,  leaving  a  quantity  of  dung,  for  which 
he  demanded  payment ;  and  he  was  found  entitled  to  payment  of  all  the  dung  that  had 
been  made  after  bear  seed  time  in  that  year,  but  not  to  the  payment  of  what  had  been 
previously  made.  It  appears  that  Finnic  pleaded,  that  he  had  been  in  the  practice  of 
using  his  dung  on  the  wheat  land  in  winter ;  that  he  laid  none  of  it  on  his  bear  land  in 
spring ;  and  that,  in  the  last  year  of  his  lease,  he  had  not  altered  the  practice  of  former 
years.  But  the  Court  must  have  disbelieved  this ;  for,  according  to  the  report  of  the 
decision,  it  appears  that  the  grounds  on  which  Mortonhall  claimed  the  dung  were,  let, 
That  Finnic  ought  to  have  laid  all  the  dung  collected  between  Martinmas  and  bear  seed 
time  on  the  bear  land,  which  he  had  not  done ;  2(f,  That  he  was  bound  to  labour  the 
land  the  last  year  of  his  lease  in  the  same  way  as  in  former  years,  which  he  had  not 
done ;  3eZ,  That  the  farm  was  a  steelbow  farm,  so  far  as  respected  the  straw,  and  therefore 
the  tenant  was  not  entitled  to  the  price  of  the  dung  made  of  that  straw.     It  is  clear 
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ordained  Berry  to  [423]  say  "whether  he  sowed  wheat  in  the  first  year  of  his 
"  entry  to  the  farm  of  Daleally  ?  whether,  if  he  did  sow  any,  he  laid  dung  on  the 
"  land  for  it  ?  and  whether  he  purchased  that  dung,  and  from  whom  ? "  A  proof 
followed,  establishing  the  aflSrmative ;  and  that  the  purchase  had  been  made  from 
the  outgoing  tenant.  The  Lord  Ordinary  then,  "  in  respect  of  the  reasons  for- 
"  merly  given,  and,  in  addition  thereto,  that  if  Berry  shall  not  be  paid  for  the 
"  dung  left  on  his  farm,  his  successor,  the  incoming  tenant,  will  get  a  crop  of 
"  wheat  at  Berry's  expense,"  adhered.  To  this  interlocutor  the  Court  adhered, 
but  remitted  to  the  Lord  Ordinary  to  consider  the  principle  on  which  the  valua- 
tion wfiU3  to  be  ascertained,  and  a  claim  of  interest.^ 

Allen  appealed ;  and  Berry  having  died,  his  representatives  were  sisted  in 
his  place. 

Appellant, — 1.  The  judgments  complained  of  are  inconsistent  with  the 
stipulations  of  the  lease.  These  entitle  the  appellant,  without  value,  to  the 
straw  and  manure  arising  from  the  tenant's  crop,  1820.  There  is  no  question  as 
to  the  straw  of  1821.  As  to  the  straw  of  1820,  the  tenant  was  bound  to  con- 
sume it,  as  well  as  the  straw  of  all  previous  years,  on  the  land ;  and  if  he  did  not 
so  consume  it,  or  could  not,  still  he  is  [424]  not  entitled  to  its  value,  or  to  take 
it  away :  it  remains  the  property  of  the  landlord.  The  case  is  equally  clear  as 
to  the  manure.    The  only  purpose  and  object  of  an  obligation  against  the  tenant 

that  this  last  reason  did  not  influence  the  Court ;  because  they  found  him  entitled  to 
payment  of  the  dung  made  after  bear  seed  time,  which  was  made  of  that  straw,  as  well 
as  the  rest, — which  they  could  not  have  done,  if  they  had  been  moved  by  the  straw 
being  steelbow.  They  must,  therefore,  have  been  satisfied,  that  it  was  the  custom  to 
lay  the  dung  on  the  land  for  bear,  and  that  Finnie  had  deviated  the  last  year  of  his 
lease  from  his  mode  of  cultivation  in  the  former  years  of  his  lease.  But  the  Lord 
Ordinary  will  take  it  on  himself,  from  personal  knowledge,  to  affirm,  that  this  is  not  the 
practice  of  the  present  day ;  and,  consequently,  although  the  dung  may  be  ordered  to 
be  left  on  the  farm  of  Daleally,  it  will  certainly  not  be  on  the  ground,  that,  by  the 
modem  system  of  good  husbandry,  it  ought  to  have  been  laid  on  the  ground  intended 
for  bear  or  barley.  With  regard  to  Lord  Karnes's  reason  for  the  decision  of  Finnie,  viz. 
that  dung  not  being  a  proper  subject  for  being  sold  for  payment  of  rent,  the  proper  use 
of  it  being  to  meliorate  the  land, — '  ergo,  if  not  used,  it  goes  with  the  land  to  the  new 
*  tenant,' — it  is,  with  deference  to  that  great  man,  fanciful,  when  he  states  it  so  broadly 
without  qualification,  and  is  actually  contradicted  by  the  judgment  itself,  which  allowed 
Finnie  to  be  paid  for  the  dung  made  after  seed  time,  which,  according  to  Lord  Karnes, 
ought  to  have  been  left  to  the  new  tenant.  With  regard  to  the  other  two  cases  appealed 
to,  both  occurring  between  the  Earl  of  Wemyss  and  his  tenants,  the  latter  were  bound, 
in  both  cases,  to  lay  the  whole  dung  on  the  land,  which  is  not  the  case  here  ;  and  the 
former  of  these  cases  seems  to  have  occasioned  difference  of  opinion.  It  was  the  fault 
of  the  tenants  to  make  such  a  bargain  ;  and,  in  doing  so,  the  Lord  Ordinary  thinks,  that 
if  their  farms  produced  wheat,  they  would  have  done  an  injury  to  their  successors  if  they 
laid  on  the  whole  dung  in  spring.  The  Lord  Ordinary  desires  it  to  be  distinctly  under- 
stood, that  he  does  not  mean  to  justify,  nor  ever  will  give  his  sanction  to  the  plea  of  any 
tenant  using  pretexts  to  cover  unfair  conduct  in  withholding  manure  from  his  farm,  in 
order  to  sell  it.  His  reason  in  this  case  was,  that  there  has  been  no  accusation  of 
mislabour,  nor  any  allegation  that  the  respondent  (Berry)  has  cultivated  his  farm  the  last 
year  of  his  lease  in  any  way  so  as  to  withhold  from  it  the  manure  it  received  in  other 
years.  The  representer's  plea  is,  that  he  should  have  laid  dung  in  spring  on  the  ground 
destined  for  oats,  for  barley  or  peas,  although  he  never  did  so  before ;  the  consequence 
of  which  would  have  been,  that  the  incoming  tenant  would  have  had  no  dimg  to  put  on 
his  land  sown  with  wheat  in  the  autumn  and  winter  of  that  year,  and  thereby  must 
have  either  lost  altogether  a  crop  of  wheat,  or  had  a  bad  one.  The  Lord  Ordinary  must 
be  allowed  to  think,  that  this  is  a  mode  of  management  which  is  neither  desirable  for 
landlord  or  tenant ;  and,  if  the  respondent  paid  for  dung  to  his  wheat  the  first  year  of 
his  entry,  would  be  doing  iiyustice  to  him." 
1 5  Shaw  and  Dunlop,  No.  129,  p.  212. 
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to  consume  all  the  straw  upon  the  ground,  is  to  secure  a  supply  of  manure.  The 
manure  must  follow  the  stipulation  applicable  to  the  straw.  In  point  of  fact, 
manure  is  but  the  straw  in  another  shape ;  and  if  the  manure  be  not  laid  on  the 
land,  the  landlord's  object  would  be  defeated.  The  tenant,  therefore,  can  neither 
take  the  manure  away,  nor  require  its  value  from  the  landlord  or  incoming  tenant. 

2.  But,  independent  of  contract,  the  appellant's  claims  as  landlord  are  founded 
on  the  common  law,  and  recognized  by  decisions  almost  applicable  in  terminis  to 
the  present  case.  Wherever  a  lease  does  not  expressly  regulate  the  rights  and 
interests  of  parties  in  the  manure  that  may  remain  upon  the  expiry  of  the  lease, 
all  the  manure  made  prior  to  bear  seed  time  must  be  consumed  on  the  land  that 
season,  or  remain  for  the  landlord ;  and  the  tenant  has  only  claim  to  the  manure 
made  after  bear  seed  time.  This  is  a  safe  and  expedient  rule ;  and  even  if  incon- 
veniences had  attended  it,  6is  may  happen  with  all  genersd  rules,  it  is  wisdom  to 
adhere  to  fixed  principlea  "  The  tenant,"  said  the  Court,  (Finnic  v.  Trotter  and 
Mitchell,  January  27, 1767),  "  shall  receive  no  value  for  any  manure  which  W8U3 
"  upon  his  farm,  but  was  not  used,  at  his  last  spring  seed  time."  The  tenant 
wished  a  new  rule  to  be  adopted ;  but  the  Court  would  not  disturb  existing 
practice.  The  doctrine,  that  the  tenant  is  only  bound  to  cultivate,  and  to  apply 
the  manure,  tanquam  honus  vir,  would  lead  into  endless  inquiries  in  each  indi- 
vidual case,  and  utterly  destroy  the  salutary  rule  " stare  decisis**  The  case  of 
Finnic  is  not  inapplicable  because  the  straw  was  steelbow.  In  point  of  fact,  it 
is  very  questionable  if  it  was  steelbow ;  and  still  more,  if  the  Court  were  moved 
by  that  specialty,  if  true.  But  the  qualification  of  steelbow  cannot  affect  the 
question.  The  appellant  admits  the  tenant's  right  to  what  manure  was  made 
after  bear  seed  time ;  but  it  is  only  as  to  that,  that  steelbow  can  make  any  differ- 
ence ;  for  whether  steelbow  or  not,  the  straw  of  all  previous  crops,  and  manure 
made  each  year  before  seed  time,  must  be  laid  on  the  grounds.  To  contend  that 
there  has  a  new  practice  arisen  in  husbandry,  and  that  the  Daleally  farm,  from 
locality  and  nature,  requires  a  different  treatment,  is  an  assumption  which  the 
appellant  does  not  concede,  and  the  tenant  has  not  proven. 

[425]  JResponderU. — 1.  The  manure  of  the  preceding  vear  was  laid  on  the 
ground,  for  the  seed  crop  to  be  reaped  in  autumn  1821 ;  but  the  manure  which 
accumulated  after,  was  reserved,  according  to  custom  and  good  management,  for 
the  incoming  tenant,  with  exception  of  what  was  neceiMarily  used  with  the 
spring  green  sowings.  To  have  cast  all  on  the  ground  in  spring,  because  the 
respondent's  term  of  lease  was  expiring,  would  have  been  destructive  to  the 
crops,  and  ruinous  to  the  incoming  tenant,  who  had  no  means  of  procuring 
manure  to  lay  down  his  wheat  land  with.  As  to  the  straw,  the  respondent  was 
clearly  entitled  to  what  remained  at  Whitsunday,  when  he  quitted  the  houses 
and  grass,  for  it  amounted  to  no  more  in  quantity  than  what  he  could  consume 
before  he  finally  quitted  the  farm ;  and  he  was  equally  entitled  to  dispose  of  it 
to  the  incoming  tenant  If  it  had  been  consumed,  and  converted  into  manure,  it 
would,  even  by  the  appellant's  admission,  have  belonged  to  the  respondent.  As 
to  the  manure,  there  is  no  stipulation  that  more  than  what  was  necessary,  by 
the  course  of  good  husbandry,  should  be  laid  on  the  lands.  On  that  principle 
the  respondent  acted ;  and  that  he  was  right,  is  proved  by  the  clause  in  the  Loan 
lease  prohibiting  him  from  doing  what  the  appellant  now  most  inconsistently 
requires,  viz.  laying  down  on  the  ground  in  spring  the  dung  calculated  for  the 
wheat  seed. 

2.  The  only  rule  when  the  case  is  left  to  common  law,  which  regulates  ques- 
tions of  the  present  nature,  is,  that  the  tenant  shall,  tanqtcam  bontcs  vir,  duly 
cultivate  the  farm,  according  to  the  rules  of  good  husbandry  known  and  prac- 
tised in  that  part  of  the  country.  He  is  not,  therefore,  entitled  to  adopt  any 
mode  of  cultivation  which  will  deteriorate  the  lands,  or  render  them  less  valu- 
able to  the  incoming  tenant ;  nor  can  he  alter  the  course  of  cultivation,  where 
that  alteration  will  prove  prejudicial  to  those  who  follow.  The  case  of  Finnie  v. 
S.R.R.  V.  li 


Digitized  by 


Google 


210  ALLEN  V.   BERBT.  m.  ^mMm  ft  Sbaw. 

Trotter  and  Mitchell  was  circumstantial,  and  not  intended  to  lay  down  a  general 
rule.  It  related  to  a  farm  situated  on  the  high  sterile  range  of  the  Fentland 
Hills,  and  contained  the  distinctive  specialty,  that  the  straw  on  the  farm  was 
steelbow.  Certainly  it  aflbrds  no  authority  for  the  sweeping  principle,  that,  in 
all  cases,  while  the  manure  made  after  bear  time  belongs  to  the  tenant,  all  the 
manure  made  before  bear  time  belongs  to  the  landlord.  The  aim  of  the  appel- 
lant, in  collusion  with  the  incoming  tenant,  is  nothing  less  than  obliging  the 
respondent  to  pay  for  manuring  the  ground,  of  which  not  the  respondent,  but 
the  incoming  tenant,  is  to  reap  the  crop  and  benefit. 

[426]  The  House  of  Lords  ordered  and  adjudged,  that  the  interlocutors  com- 
plained of  be  affirmed,  with  L.100  costs. 

Lord  Chancellor. — "  Li  the  case  of  Allen  v.  Berry,  some  time  since  argued  at 
your  Lordships'  Bar,  it  is  my  intention  to  move  for  your  Lordships'  judgment. 
Although  not  of  much  importance  in  point  of  amount,  it  is  of  considerable  importance 
in  point  of  principle,  as  it  relates  to  the  agriculture  of  Scotland. 

'*  Mr.  Allen  was  owner  of  certain  lands  in  the  parish  of  Errol.  He  granted  a  lease 
of  those  lands  to  James  Berry,  the  respondent,  for  the  term  of  nineteen  years,  to 
commence  in  the  year  1802,  at  Whitsimday,  as  far  as  related  to  the  house  and  the 
natural  grasses ;  and  from  the  severing  of  the  crops,  as  far  as  related  to  the  arable  land. 
There  are  only  two  clauses  in  the  lease  to  which  it  is  necessary  I  should  direct  your 
Lordships'  attention.  They  are  in  these  terms  : — (His  Lordship  then  read  the  clauses 
already  cited,  ante,  p.  417). 

"  The  lease  related  to  two  farms,  the  one  called  Daleally,  and  another  farm  called  the 
Loan  farm ;  and  the  stipulations  are  such  as  I  have  stated,  namely,  that  the  tenant  was 
not  to  be  allowed  to  remove  any  part  of  the  fodder  from  the  Daleally  farm,  but  was  to 
consume  the  whole  of  it  upon  that  farm,  with  the  exception  of  hay,  and  the  fodder  that 
might  be  the  produce  of  the  way-going  crop ;  that  the  lands  were  to  be  sufficiently 
cultivated  and  manured ;  and,  with  respect  to  the  Loan  farm,  none  of  the  manure 
which  should  be  made  after  the  wheat  seed  time  of  the  preceding  year  was  to  be  laid 
out  or  expended  upon  the  farm  in  the  spring,  but  the  whole  of  it  was  to  be  kept  for 
the  proprietor,  or  the  incoming  tenant,  at  the  expiration  of  the  term. 

**  I  think  that  your  Lordships  are  entitled,  &om  a  consideration  of  all  the  circum- 
stances of  this  case,  and  the  shape  which  the  cause  has  taken  from  its  outset,  to  assume, 
that  this  farm,  independently  of  any  question  of  law,  was  cultivated  according  to  the 
due  course  of  husbandry  in  that  district.  No  dispute  or  doubt  has  been  raised  on  that 
point.  Oflters  of  proof  were  made ;  and  the  parties  were  not  called  upon  to  prove  that 
fact.  Your  Lordships  are  entitled,  then,  to  hold  that,  independently  of  any  positive 
rule  or  point  of  law,  practically  this  farm  was  cultivated  according  to  the  rules  of  good 
husbandry  in  that  district. 

"  My  Lords, — It  appears  to  me,  that  during  the  nineteen  years  that  the  tenant, 
James  Berry,  possessed  this  farm,  he  pursued  precisely  the  same  course  of  cultivation 
which  he  adopted  in  the  first  year.  He  never  laid,  at  the  spring  time,  any  manure  upon 
the  ground,  except  what  was  required  for  the  green  crops,  but  reserved  the  manure  for 
the  wheat  crop ;  because  in  that  district  the  wheat  crop  is  the  crop  to  which  the  tenant 
looks  for  the  payment  of  his  rent,  and  it  cannot  be  raised  in  that  district  without  the 
proper  application  of  manure.  This  course  was  followed  during  the  nineteen  years  he 
continued  tenant  of  this  farm,  without  any  complaint  or  any  remonstrance  from  his 
landlord ;  and  it  [427]  appears  that  in  this  district,  the  Carse  of  Gowrie,  this  is  the 
uniform  system  of  cultivation  among  those  persons  who  are  most  competent  to  the 
cultivation  of  land.  It  appears  also,  by  referring  to  the  lease,  that  as  far  as  relates  to 
the  Loan  farm,  which  is  a  farm  of  the  same  description,  the  landlord  had  expressly 
stipulated  with  his  tenant,  that  no  manure  should  be  laid  upon  the  farm  in  the  spring, 
but  that  it  should  be  reserved  until  the  expiration  of  the  term,  in  order  that  it  might 
be  handed  over  to  the  incoming  tenant,  to  be  employed  for  the  wheat  crop  of  the  next 
season.  We  are  therefore  to  take  it^  my  Lords,  upon  the  statement  of  ^e  facts  and 
circumstances,  as  a  point  in  the  cause,  that,  independently  of  any  positive  rule  of  law, 
the  farm  was  well  cultivated, 

**  Now,  my  Lords,  there  are  two  questions  that  have  been  raised, — first,  with  respect 
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to  the  straw ;  secondly,  with  respect  to  the  manure.  If  any  straw  had  remained  at  the 
expiration  of  the  tenancy,  which  had  been  the  produce  of  the  crop  of  the  preceding 
year,  or  any  of  the  preceding  years,  it  is  perfectly  clear  that  that  straw  would  have 
become  the  property  of  the  landlord,  without  his  being  required  to  make  any  payment, — 
not  from  any  rule  of  husbandry, — but  from  the  express  stipulation  of  the  lease ;  because 
it  is  expressly  provided,  and  in  distinct  terms,  thiat  all  the  fodder,  with  the  exception 
of  hay,  shall  be  consumed  upon  the  ground ;  and  if  the  tenant  had  neglected  to  consume 
any  part  of  the  fodder  upon  the  ground,  he  could  have  no  right  afterwards  to  remove  it,  or 
to  call  upon  the  landionl  to  make  a  payment  fur  that  straw,  which  ought  to  have  been  so 
expended.  He  could  not  have  profited  in  this  respect  from  his  own  wrong.  I  am 
speaking  of  any  straw  that  remained  at  the  expiration  of  the  tenancy.  To  what  took 
place  with  respect  to  the  straw,  I  shall  again,  by  and  bye,  advert. 

"  With  respect  to  the  manure,  that  is  subject  to  a  different  consideration.  There  is  no 
stipulation  in  the  clause  with  respect  to  the  manure.  It  is  not  required,  in  terms,  that  the 
manure  shall  be  laid  upon  the  land  in  the  last  year  of  the  tenancy, — it  is  not  required  in 
terms  that  it  shall  be  made  use  of  for  the  spring  seed, — that  it  should  be  laid  on  the  bear 
land,  to  make  use  of  a  Scottish  term  as  applicable  to  this  subject.  The  only  stipulation 
applicable  to  the  manure  is  this :  *  The  tenant  binds  himself  to  cultivate,  labour,  and 
'  manure  the  land  properly,  and  according  to  the  rules  of  good  husbandry.'  There  is 
no  other  stipulation  with  respect  to  the  manure.  But  it  is  contended,  in  the  first 
place,  that,  from  the  stipulation  with  respect  to  the  straw,  if  the  manure  be  not 
expended  upon  the  land  in  the  last  year  of  the  tenancy,  it  becomes  the  property  of  the 
landlord,  because,  it  is  said,  the  stipulation  with  respect  to  the  straw  or  fodder  (that  it 
shall  all  be  consumed  upon  the  farm)  is  a  stipulation  for  the  benefit  of  the  landlord ; 
and  as  the  landlord  can  only  profit  by  that,  by  the  circumstance  of  the  fodder  being 
consumed  on  the  land,  and  converted  into  manure,  that  therefore  it  is  clear  that  he  is 
entitled  to  the  manure  without  paying  any  thing  for  it.  My  Lords,  I  think  that  this 
consequence  does  not  follow.  This  species  of  argument  was  adopted  by  one  of  the 
learned  Judges  [428]  in  the  Court  below ;  but  I  think  that  the  inference  does  not 
follow.  In  this  particular  district,  the  Carse  of  Growrie,  if  the  manure  were  removed 
from  the  land,  the  consequence  would  be,  that  the  succeeding  tenant  would  not  be  able 
to  raise  a  crop  of  wheat  in  the  succeeding  year ;  because  it  would  be  impossible,  except 
at  a  most  enormous  price,  to  bring  to  the  land  sufficient  manure  for  that  purpose.  If, 
therefore,  it  be  a  stipulation  in  the  lease  that  the  fodder  shall  be  consumed  upon  the 
land,  and  if  the  landlord  has  an  opportunity  of  purchasing  that  manure,  he  will  from 
that  circumstance  derive  a  most  important  benefit ;  because  by  making  that  purchase 
he  will  be  in  a  condition  to  raise  a  wheat  crop  in  the  succeeding  year.  It  is  not  necessary, 
therefore,  to  infer  from  the  stipulation  with  respect  to  the  fodder,  that  the  manuie 
becomes  the  property  of  the  landlord  without  payment.  It  is  sufficient  to  say,  that 
that  stipulation  is  beneficial  in  another  shape,  namely,  that  the  manure  is  ready  pro- 
duced, and  that  the  landlord  has  an  opportunity  of  taMng  it  at  a  valuation.  Therefore 
I  think  that  no  argument,  or  at  least  no  satisfactory  argument,  can  arise  in  consequence 
of  the  stipulation  to  which  I  have  adverted,  and  which  was  insisted  upon  in  the  Court 
below,  in  respect  of  the  r^ulation  as  to  the  fodder. 

"  But)  my  Lords,  it  is  said,  that  by  the  common  law  of  Scotland,  the  manure  which 
is  provided  between  the  wheat  seed  time  and  the  bear  seed  time,  must  be  laid  upon  the 
land  at  the  bear  seed  time ;  and  the  case  of  Finnic  v.  Trotter,  (which  was  relied  upon  in 
in  the  Court  below  by  one  of  the  learned  Judges,  and  was  relied  upon  at  your  Lord- 
ships' bar),  has  been  cited  for  the  purpose  of  establishing  that  proposition.  My  Lords, 
I  think  that  the  case  of  Finnic  against  Trotter  is  by  no  means  conclusive  with  respect 
to  this  point.  I  do  not  think  that  the  argument  built  upon  it  applies  to  the  present 
question.  The  farm  was  of  a  very  different  description.  It  was  a  farm  called  Swanston, 
in  the  neighbourhood  of  Edinburgh  upon  the  Pentland  Hills,  the  nature  of  the  soil  of 
which  is  widely  different  from  that  of  the  Carse  of  Gowrie ;  and  that  which  might  be 
very  good  husbandry  in  the  Carse  of  Growrie,  might  be  very  bad  husbandry  in  the 
Pentland  Hills ;  and  vice  versa.  It  was  observed  by  one  of  the  learned  Judges  in  the 
Court  below,  that  in  the  case  of  Finnic  v.  Trotter,  no  offer  was  made  to  prove,  in 
the  proper  stage,  that  the  tenant  had  cultivated  the  farm  in  a  course  of  good  husbandry, 
but  that  he  made  that  offer  in  a  subsequent  stage,  and  the  landlord  did  not  assent  to 
that  offer.    It  does  not  appear,  therefore,  that  &e  course  of  treatment  of  the  land,  in 
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that  case,  was  according  to  good  husbandry.  And  again,  it  was  a  steelbow  fcurm,  as  far 
as  related  to  the  straw.  The  straw  was  therefore  the  property  of  the  landlord ;  and 
if  that  straw  were  converted  into  manure,  that  manure  would  equally  become  the 
property  of  the  landlord.  You  cannot,  therefore,  apply  the  case  of  Finnic  v.  Trotter, 
arising  on  a  steelbow  farm,  to  this  which  is  not  a  steelbow  farm,  and  where  the  straw  is 
not  the  property  of  the  landlord,  but  he  has  only  a  right  to  that  which  shall  not  be  con- 
sumed upon  the  farm.  The  case  of  Finnic  [^29]  against  Trotter  does  not,  therefore, 
appear  to  me  to  govern  this  decision;  and  I  agree  in  the  distinction  taken  by  the 
learned  Judges  below,  when  that  case  was  cited,  and  which  has  been  since  cited,  and  so 
much  relied  upon  at  your  Lordships'  bar. 

"But  two  other  cases  were  referred  to; — the  Earl  of  Wemyssv.  Wright,  and  Forrester 
V,  Wright.  My  Lords,  in  my  opinion  they  have  no  application  whatever  to  the  present 
question ;  because  in  the  case  of  the  Earl  of  Wemyss,  there  was  a  distinct  and  express 
stipulation,  that  the  manure  should  be  laid  upon  the  ground.  There  was  also  a  similar 
stipulation  in  effect  in  the  case  of  Forrester ;  and  therefore,  whatever  might  be  the 
rules  of  good  husbandry,  that  question  did  not  arise  in  either  of  these  two  cases,  because 
the  parties  were  bound  by  their  express  and  positive  stipulation.  It  appears  to  me, 
therefore,  that  there  is  nothing  whatever  to  shew  that  there  is  throughout  Scotland  a 
universal  rule,  considered  as  the  common  law  of  Scotland,  that,  in  all  cases,  the  manure, 
which  has  been  made  subsequently  to  the  period  of  wheat  seed  in  autumn,  is  to  be 
applied  for  the  purpose  of  raising  the  spring  crops ;  and  I  apprehend,  that  the  law  of 
Scotland  must,  according  to  all  common  sense,  be  in  that  respect  like  the  law  of  England. 
The  rule  must  differ,  according  to  the  particular  district,  and  the  nature  of  the  soil ;  and 
all  that  could  be  required  of  the  tenant  is,  that  he  should  cultivate  the  grounds  accord- 
ing to  the  rules  of  good  husbandry, — that  being  regulated  by  the  nature  of  the  soil  of 
which  that  farm  consists. 

"  Now,  my  Lords,  the  stipulation  in  the  lease,  as  to  the  manure,  was  merely  that  the 
tenant  should  *  sufficiently  cultivate,  dung,  labour,  and  manure  the  lands  let  to  him, 
*  and  not  to  cross-cut,  or  any  way  deteriorate  the  same,  but,  on  the  contrary,  to  use  all 
'  proper  means  for  meliorating  and  improving  the  said  lands.'  According  to  the  evidence 
in  the  cause,  it  appears  to  me,  that  if  he  had  laid  the  manure  upon  the  land  at  bear  seed 
time,  he  would  not  have  cultivated  his  land  according  to  a  good  course  of  husbandry, 
and  that  it  was  incumbent  upon  him  to  omit  laying  the  manure  upon  the  land  at  that 
time,  in  order  that  there  might  be  a  sufficient  supply  of  manure  for  the  purpose  of  raising 
a  wheat  crop  the  subsequent  season.  My  Lords,  I  agree  therefore  with  the  majority  of 
the  learned  Judges  of  the  Court  below,  as  to  the  principle  on  which  they  have  decided 
this  part  of  the  case. 

"  With  respect  to  the  straw,  I  stated  to  your  Lordships  that  I  would  again  advert  to 
that.  It  was  provided  in  the  lease,  that  eJl  the  straw  should  be  consumed  upon  the 
farm;  and  if  any  straw,  therefore,  had  been  left  at  the  expiration  of  the  lease,  un- 
doubtedly the  tenant  would  not  have  been  entitled  to  be  paid  for  it.  But,  my  Lords, 
the  lease,  as  far  as  it  regards  the  house  and  the  natural  grasses,  terminated  at  Whit- 
sunday ; — as  far  as  relates  to  the  arable,  it  did  not  terminate  until  the  severance  of  the 
crops.  Before  the  termination  of  the  lease,  the  landlord  insisted  upon  taking  possession 
of  the  manure  and  the  straw ;  and  he  was  allowed  to  take  possession  of  the  manure  and 
the  straw  upon  a  [430]  valuation  being  made,  and  upon  a  security  being  given.  Now, 
the  Sheriff  has  found,  that  there  was  no  more  straw  upon  the  farm  at  that  time  than 
was  requisite  for  the  foddering  of  the  cattle  up  to  the  period  when  the  lease  expired,  on 
the  severance  of  the  crops.  The  tenant,  therefore,  was  entitled  to  have  retained  posses- 
sion of  that  straw  for  the  purpose  of  foddering  his  cattle  during  the  interval;  and, 
according  to  what  I  have  stated,  if  he  had  done  so  the  manure  would  have  been  his 
property  :  it  follows  therefore,  as  a  necessary  consequence,  that  if  the  landlord  chose  to 
take  possession  of  that  straw  at  Whitsunday,  and  to  convert  it  to  his  own  use,  he  is 
bound  to  pay  the  value  of  it ;  and  the  Court  below  so  thought.  Upon  both  of  these 
points,  therefore,  which  have  been  considered  as  very  important  points  by  the  learned 
Judges  in  the  Court  of  Session,  I  must  recommend  to  your  Lordships  to  affirm  the 
judgment  of  the  Court  of  Session.  I  think  that  it  is  not  at  all  inconsistent  with  any  of 
the  authorities  which  have  been  relied  upon,  and  that  it  is  a  sound  dedsion  to  which 
the  Court  came ;  and  your  Lordships  will  be  more  satisfiM  at  arriving  at  this  conclusion, 
when  you  are  informed,  that  nineteen  years  ago,  when  this  tenant  took  possession  of 
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this  farm,  he  paid,  as  incoming  tenant,  to  the  outgoing  tenant,  for  the  value  of  the 
manure  at  that  time  on  the  premises.  On  these  grounds  I  would  recommend  to  your 
Lordships,  that  this  judgment  be  affirmed,  with  L.100  costs." 

Appellant's  AutTiorities. — Duke  of  Roxburgh,  2  Bligh,  p.  165 ;  Gordon,  May  19, 
1826,  (2  Wilson  and  Shaw,  p.  115);  Finnie,  Jan.  27,  1767,  (15,260);  Pringle,  June 
30,  1796,  (6575);  Earl  of  Wemyss,  June  16,  1801,  (App.  Tack,  7);  Forrester,  Feb.  19, 
1808,  (App.  Tack,  16). 

Reepmdenes  Authorities.— \  Stair,  11,  4;  2  Ersk.  6,  12 ;  3  Ersk.  1,  18;  1  Stair, 
15,  6;  2  Stair,  9,  31 ;  Haddo,  Feb.  6,  1663,  (7539);  2  Bank.  9,  21 ;  2  Ersk.  6,  39 ; 
Bell  on  Leases,  3d  Edit.  p.  258. 

Spottiswoode  and  Bdbertson — Moncreifft  Webster,  and  Thomson, — Solicitors. 


m.  Wilson  &  Shaw  430  [1  S.  469 ;  8  W.  &  S.  365]. 

CoMMBRCiAL  BANKING  COMPANY  OF  SCOTLAND,  Appellants. — Sugdeu — Ltishington, 

John  Pollock's  Trustees,  Kespondents. — Adam — Stevens. 

12th  June  1829. 

Mutual  Contbaot — Master  and  Servant — Reparation. — Where  it  was  stipulated  in 
the  contract  of  a  Banking  Company,  that  the  manager  should  be  removable  by  two- 
thirds  of  the  joint  committee  of  management ; — Held,  1.  (affirming  the  judgment 
of  the  Court  of  Session),  That  the  company  were  entitled,  by  a  resolution  of  two- 
thirds  of  the  Committee,  to  remove  a  manager  who  was  named  and  appointed  in  the 
contract ;  and,  2  (reversing  the  judgment).  That  the  company  were  not  bound  to 
shew  proper  cause  for  having  done  so,  or  Hable  in  damages  if  they  could  not  do  so. 

[431]  In  the  year  1810,  several  persons  resolved  to  establish  a  bank  in  Edin- 
burgh by  a  joint  stock  subscription,  under  the  firm  of  the  Commercial  Banking 
Company  of  Scotland.  At  this  time  John  Pollock,  (the  constituent  of  the 
appellants),  was  a  partner  of  Mr.  John  Campbell,  W.S.  having  been  educated 
to  the  profession  of  the  law.  He  was  employed  to  prepare  the  articles  and 
contract  of  copartnery,  and  a  request  was  at  the  same  time  made,  that  he 
would  take  shares,  and  accept  of  the  office  of  manager,  and  abandon  his 
occupation  as  a  writer.  He  agreed  to  do  so ;  and  the  (£raf  t  of  a  contract  was 
prepared  by  him,  in  which  it  was  required  that  the  manager  should  hold  at 
least  forty  shares  of  L.500  each,  and  by  which  he  was  nominated  manager  with 
a  salary  of  L.1000  a-year ;  after  which  followed  this  clause :  "  And  as  the  said 
"  John  Pollock  has  been  invited  to  relinquish  his  professional  connection  and 
''  prospects  to  accept  of  the  said  situation,  he  shall,  in  case  of  his  removal  or 
"  resignation,  receive  from  the  Company,  during  his  lifetime,  such  annuity  or 
''  annual  allowance  as  the  conmiittee  of  mauiagement  for  the  first  year,  or  any 
"  succeeding  years,  shall  fix  by  a  minute  in  the  sederunt-book ;  and  when  so 
"  fixed,  the  same  shall  be  equally  binding.  And  the  said  John  Pollock  shall 
"  not  be  removable  from  the  said  situation,  unless  the  whole  other  members 
''  of  the  ordinary  conmiittee  of  management  for  the  time  being  shsdl  concur  in 
"  a  motion  for  his  removed."  Several  share-holders  having  objected  to  the 
contract,  it  was  at  first  proposed  to  make  certain  alterations  upon  it ;  but  it  was 
thought  better  to  make  out  a  new  one.  In  r^ard  to  this  subject  one  of  the 
partners,  Mr.  Sandeman,  wrote,  that  "  a  new  contract  is  certainly  a  radical  cure 
'*  for  all  irregularities  and  misunderstandings,  and,  though  troublesome,  need 
"  not  be  very  tedious.    In  a  new  contract,  «£  the  objectionable  articles  can  be 
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"  omitted,  and  the  useful  only  retained."  A  new  deed  was  accordingly  prepared 
and  executed  in  place  of  the  former,  and  in  which  Mr.  Pollock  was  named  as 
manager ;  but  it  was  declared,  that  on  his  removal,  resignation,  or  death,  all 
future  managers  should  be  named  by  the  committee  of  management :  "  And  no 
"  manager  shall  be  removable,  unless  two-third  parts  of  the  ordinary  committee 
"  of  management  for  the  time  being  shall  concur  in  a  motion  for  his  removal" 
The  provision  of  an  annuity  to  Mr.  Pollock,  in  case  of  removal,  was  annulled. 

He  entered  on  the  performance  of  his  duty;  but  very  soon  he  and  the 
committee    became    dissatisfied  with    each    other,  and  various    proceedings, 
imnecessary  to  be  noticed,  took  place,  with  [432]  the  view  to  his  retirement  by 
resignation.    Having  refused  to  resign,  a  meeting  of  the  committee  of  manage- 
ment, on  the  29th  June  1812,  removed  him  from  the  office,  and  appointed 
another  in  his  place.    Having  declined  to  give  up  the  keys,  or  obey  the  order, 
a  petition,  in  name  of  the  Bank,  and  several  individual  pai*tners,  was  presented, 
on  9th  July,  to  the  Sheriff  of  the  county  of  Edinburgh,  praying  for  an  interdict 
against  him,  and  a  warrant  to  take  possession  of  the  keys  and  documents.    This 
petition  was  subscribed  by  all  the  members  of  the  committee,  with  one  exception ; 
and  these  proceedings  thereafter  were  approved  of  by  a  meeting  of  the  pro- 
prietors, who  declared,  that  from  and  after  the  9th  July  1812  Mr.  Pollock  had 
ceased  to  be  manager.    An  interim  interdict  was  granted;    and   a   counter 
petition  was  then  presented  by  Pollock,  for  interdict  against  the  appointment 
of  a  new  manager ;  but  in  the  meanwhile  he  gave  up  the  keys.    These  processes 
having  been  conjoined,  the  Sheriff,  on  the  12th  November  1812,  continued  the 
interdict  against  Pollock,  and  refused  that  which  he  had  prayed  for.    He  then 
brought  the  case  into  the  Court  of  Session  by  advocation,  and  raised  an  action 
against  the  Company  and  the  individual  parties  by  whom  he  had  been  removed  ; 
and  in  which  he  concluded  that  it  should  be  found  and  declared,  "  that  notwith- 
"  standing  his  unlawful  suspension  or  removal  therefrom,  he  has  never  ceased 
"  to  have,  and  still  has  a  just  and  lawful  claim,  right,  and  title  to  the  said 
"  office  of  manager  for,  and  permanent  director  of  the  said  Commercial  Banking 
"  Company  of  Scotland,  and  to  the  whole  salary,  benefits,  and  privileges  of  said 
"  office,  as  originally  enjoyed  by  him,  which  are  already  due  and  unpaid,  or 
"  shall  become  due  during  the  joint  endurance  of  his  natural  life  and  of  the 
"  current  contract  of  copartnery  of  said  Company,  or  imtil  he  shall  be  lawfully 
"  removed  by  the  said  copartnery  from   his  said  office  ob  culpam,  or  for 
"  malversation  in  office.    And  the  said  Company,  and  the  above  named  and 
"  designed  members  of  their  ordinary  committee  of  management,  personally, 
"  ought  to  be  decerned  and  ordained,  by  decree  foresaid,  forthwith  to  restore 
"  and  reinstate  the  pursuer  in  said  office,  and  in  the  full  exercise  of  all  his 
"  former  functions,  powers,  and  faculties,  and  in    the   full  possession  and 
"  enjoyment  of  all  his  former  salary,  benefits  and  privileges,  pertaining  to  his 
"  said  offices  of  manager  for,  and  permanent  director  of  the  said  Company,  as 
"  the  same  are    constituted,    appointed,    and    r^ulated   by  said  articles  of 
"  copartnership,  and  were  originally  possessed  by  hun,  both  bygone,  previous  to, 
''  and  since  his  said  suspension  or  removal,  and  here-  [433]  -after  to  fall  due 
"  during  the  period  foresaid,  in  the  same  manner,  and  as  fully  and  freely  as  if 
"  he  had  never  been  suspended  or  removed  from  said  office ;  or  at  least  the  said 
"  Company,    and    whole    partners    thereof,  jointly  and    severally,   both    as 
''  copartners  and  as  individuals,  and  the  above  named  and  designed  individual 
"  members  of  the  said  ordinary  committee  of  management,  personally,  and 
"  conjunctly  and  severally,  ought  and  should  be  decerned  and  ordained  to  make 
"  payment  to  the  pursuer  of  the  annual  sum  of  L.1000  sterling,  as  the  stipulated 
"  salary  attached  and  pertaining  to  the  offices  of  manager  and  permanent  director 
"  aforesaid,  the  duties  of  which  he  is  ready  and  willing  to  discharge."    He  also 
concluded  for  L.1000  of  damages.    Various  pleas  were  stated  in  defence,  but 
chiefly  that  the  Bank  had,  by  the  terms  of  the  contract,  power  to  remove  Pollock 
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without  any  condition,  except  that  two-thirds  of  that  committee  of  management 
should  concur  in  removing  him ;  and  that  this  condition  had  been  observed. 
On  the  other  hand,  Pollock  maintained,  that,  under  the  peculiar  circumstances 
of  his  appointment,  the  Bank  was  not  entitled,  capriciously  and  without  proper 
cause  shewn,  to  remove  him  from  his  oflBce ;  and  he  afterwards  amended  his 
libel,  to  the  effect  of  alleging  that  his  removal  had  been  accomplished  by  an 
ill^al  conspiracy.  The  late  Lord  Meadowbank  conjoined  the  advocation  with 
the  action ;  and  "  being  of  opinion  that  the  dismissal  of  the  pursuer  from  the 
"  situation  of  manager  has  taken  place  and  received  the  sanction  of  the 
"  defenders ;  and  that,  whether  such  dismissal  proceeded  on  good  grounds,  or 
"  in  a  becoming  manner  or  otherwise,  it  cannot  be  objected  to  from  any  want  of 
"  power  in  the  defenders,  because  a  sufficiency  of  power  to  dismiss  such  an 
"  officer,  at  pleasure,  appears  to  be  essential  to  such  an  establishment ;  but 
"  being  also  of  opinion,  that  to  turn  off  the  pursuer  from  manager  without 
"  premonition,  and  in  the  manner  that  is  here  admitted  to  have  happened,  must 
"  be  justified  by  the  resignation  or  other  sufficient  cause,  or  may  entitle  to 
"  some  recompense  or  reparation;"  his  Lordship  appointed  the  Bank,  before 
answer,  to  give  in  a  condescendence  of  what  they  would  undertake  to  prove  as 
*'  a  just  and  sufficient  cause  for  the  dismissal  of  the  pursuer." 

The  case  having  afterwards  come  before  Lord  Pitmilly,  he  found,  "  that  the 
"  dismissal  of  the  pursuer  from  the  situation  of  manager  of  the  Commercial 
"  Bank  is  sufficiently  instructed,  and  cannot  be  objected  to  by  the  pursuer  upon 
"  the  ground  of  want  of  power  in  the  defenders  to  dismiss  or  remove  the 
"  manager  of  [434]  the  banking  establishment :  That  the  defenders  having 
''  removed  and  dismissed  the  pursuer  from  his  office  against  his  consent,  must,  in 
"  the  circumstfiuices  under  which  his  appointment  to(S:  place,  and  considering  his 
"  situation  previous  thereto,  be  held  liable  to  indemnify  him  for  the  loss  sus- 
**  tained  by  his  dismissal  from  office ;  imless  it  can  be  proved  by  the  defenders  that 
"  the  pursuer  was  guilty  of  malversation  in  office ;  or  that  he  contumaciously 
"  refused  obedience  to  warnings  given  him  by  the  defenders,  or  their  committee, 
"  and  to  r^ulations  for  his  future  conduct  in  his  official  department,  plainly  laid 
"  down  for  him ;  or  had  become  unfit,  subsequent  to  his  appointment,  for  the 
"  discharge  of  his  duties :  but  finds,  that  none  of  the  articles  in  the  defenders* 
"  condescendence,  on  this  branch  of  the  cause,  are  relevant,  or  ought  to  be 
"  allowed  to  go  to  proof,  in  respect  that  some  of  them  assert  an  irr^ularity  in 
"  the  pursuer's  attendance  at  the  Bank,  or  allege  his  interference  with  the  duties 
"  of  other  officers  of  the  Bank,  or  his  occasional  neglect  of  his  own  duties,  without 
''  alleging  that  these  matters  were  made  the  subject  of  remonstrance  with  the 
"  pursuer,  and  of  express  r^ulation,  and  that  precise  rules  were  laid  down, 
"  which  would  have  been  particularly  necessary  in  the  commencement  and 
"  infancy  of  such  an  establishment ;  and  in  respect  that  others  of  the  articles  of 
"  the  defenders'  condescendence  state  objections  to  the  pursuer's  general  manner 
"  and  conduct  to  customers  and  others,  in  the  course  of  his  management  of  the 
"  Bank  concerns,  which  could  not  furnish  just  grounds  for  his  removal  by  the 
"  defenders,  who  had  chosen  him  for  the  management  when  in  the  knowledge  of 
*'  his  general  behaviour,  and  who  do  not  sdlege  that  his  conduct  in  these 
*'  particulars  had  altered  after  his  appointment,  and  who  do  not  state  the 
"  particular  instances  of  misconduct  to  which  they  refer,  but  content  themselves 
''  with  allegations  too  vague  and  general  to  go  to  proof ;  and  in  respect  that  other 
''  parts  of  the  defenders'  averments  consist  of  objections  to  the  pursuer's  conduct, 
"  which  were  discovered  and  known  to  the  defenders  before  his  appointment  of 
''  manager  had  been  carried  into  effect,  and  that  others  of  their  statements  are 
"  sufficiently  explained  by  him  in  his  answers ;  and  that  no  part  of  the  conde- 
"  scendence  on  this  branch  is  relevant,  or  ought  to  be  allowed  to  go  to  proof,  as 
"  affording  grounds  for  the  dismissal  of  the  pursuer  from  office  without  recom- 
''  pense  or  indemnification ;  finds,  therefore,  that  the  pursuer  is  entitled  to  some 
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"  recompense  or  reparation  from  the  defenders  for  the  loss  which  he  has  suffered ; 
"  and,  before  answer  as  to  the  amount  thereof,  ordains  the  pursuer  to  [436]  give 
"  in  a  condescendence,  without  argument,  stating  the  amount  of  the  sum 
"  demanded  by  him,  and  the  grounds  on  which  he  proceeds  in  fixing  the  amount." 
And  in  reference  to  the  said  conspiracy,  found  "  that  the  pursuer  has  not  conde- 
"  scended  on  any  relevant  matter,  in  support  of  his  assertions  that  his  removal 
"  from  office  was  occasioned  by  a  corrupt  combination  or  conspiracy  among 
"  certain  of  the  defenders  to  bring  about  this  object."  At  this  stage  of  the  case 
Pollock  died,  and  his  tiiistees,  the  appellants,  were  sisted  in  his  place.  Both 
parties  having  reclaimed,  the  Court  in  hoc  statu  recalled  the  interlocutor,  and 
remitted  to  the  Lord  Ordinary  to  receive  from  the  Bank  a  specific  condescendence 
of  the  facts  they  averred  and  offered  to  prove,  in  justification  of  the  removal  of 
Mr.  Pollock  from  his  office,  with  a  view  to  a  remit  to  the  Jury  Court.  His  Lord- 
ship having  done  so,  and  remitted  the  case  to  the  Jury  Court,  that  Court  remitted 
it  back  to  decide  the  question  of  relevancy ;  and  having  been  reported  on  informa- 
tions, the  Court,  on  the  15th  May  1822,  found,  "that  although  the  defenders, 
"  under  the  subsisting  contract,  possess  power  and  authority  to  remove  the 
"  manager  from  his  office,  which  he  did  not  hold  for  his  life,  yet,  under  the 
"  peculiar  circumstances  attending  his  appointment,  they  were  not  justified  in 
"  the  exercise  of  that  power  without  reasonable  cause ;  and  that  it  would  be 
"  expedient  to  remit  the  whole  process  and  productions  to  the  Jury  Court,  in 
"  order  that  an  issue  or  issues  may  be  prepared  and  tried  in  terms  of  the  statute." 

Against  this  judgment  the  Baiik  appealed,  so  far  as  it  found  that  they  were 
bound  to  shew  cause  for  the  removal ;  and  Pollock's  trustees  appealed,  in  so  far  as 
it  found  that  the  Bank  had  power  to  remove,  and  also  in  so  far  as  his  all^ations 
relative  to  a  conspiracy  had  not  been  admitted  to  proof. 

The  preliminary  point  as  to  parties  (ante,  p.  365)  having  been  decided,  the 
case  came  on  for  discussion  on  the  merits. 

Appellants,  (the  Bank). — ^The  contract,  as  originally  prepared,  provided,  that 
Pollock's  annual  salary,  to  whatever  extent  it  might  be  raised,  should  at  no  time 
be  less  than  L.1000  ;  and  that,  on  his  removal  or  resignation,  he  should  continue 
to  receive,  during  life,  the  same  salary  as  if  he  had  remained  in  offica  But  by 
the  regulating  contract  it  is  expressly  provided,  that  the  salary  shall  be  fixed  by 
the  committee  of  management ;  and  no  allowance  is  to  follow  removal  or  resigna- 
tion. Again,  by  the  former.  Pollock  was  not  to  be  removable,  unless  the  whole 
members  of  the  committee  concurred  in  a  motion  to  that  effect  But  [436]  by 
the  r^ulating  contract.  Pollock,  like  all  future  managers,  was  removable  if  two- 
thirds  of  the  committee  agreed  in  the  measure.  Pollock,  by  departing  from  the 
terms  of  the  contract  prepared  by  himself,  betook  himself  to  the  provisions  of  the 
subsisting  ona  He  might  have  stipulated  for  the  continuance  of  the  first,  or  for 
better,  if  he  chose ;  but  not  having  made  these  more  favourable  terms  part  of  the 
subsisting  contract,  by  which  all  are  bound,  he  has  only  to  blame  himself  if  he  is 
disappointed.  There  is  therefore  no  doubt  as  to  the  power  of  the  Company  to 
dismiss  Pollock.  But  it  is  said  that  there  is  a  distinction  between  the  power  and 
the  right  to  dismiss ;  and  the  Court  below  adopted  this  distinction.  A  new  con- 
dition is  thus  introduced,  which  is  unwarranted  by  the  terms  of  the  contract. 
The  power  there  is  not  restricted  by  reasonable,  or  any  other  cause ;  and  it  is 
not  the  province  of  a  Court  of  justice  to  rear  up  new  and  different  conditions 
from  those  agreed  upon  by  the  parties.  The  remit,  therefore,  to  the  Jury  Court, 
as  far  as  this  qualification  was  introduced,  was  objectionable.  Pollock  held  either 
at  the  appellants'  pleasure,  or  by  the  year.  If  the  first,  they  could  remove  him 
when  they  chose.  If  by  the  year,  he  had  no  ground  of  complaint,  as  they 
allowed  hun  his  salary  until  the  second  year  terminated.  There  was  nothing  in 
the  circumstances  attending  Pollock's  appointment,  which  could  alter  or  affect 
the  bargain  concluded  between  him  and  the  Company.  The  latter  may,  at  the 
time,  have  valued  his  services  highly ;  but  the  opening  came  no  less  opportimely 
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to  him.     He  knew  for  what  equivalent  he  was  embarking  in  a  new  profession, 
and  must  be  presumed  to  have  thought  the  terms  satisfactory.     To  go  now  into 
a  proof  of  the  circumstances   in  which  he  was  previously  placed,  or  which 
attended  his  appointment,  would  be  fiwimitting  a  vague  investigation,  which,  if  it 
resolved  into  any  thing,  would  substitute  a  contract  from  a  medley  of  previous 
facts,  in  place  of  the  actual  contract  which  the  parties  finally  agreed  to  by 
writing.    What  Pollock  expected,  or  relied  upon,  can  only  be  known  to  the  Court 
through  the  terms  of  the  existing  executed  contract.     But  if  Pollock  were 
removable  at  pleasure,  then,  clearly,  no  damages  can  be  due  for  removing  him. 
Had  the  act  of  dismissal  been  accompanied  by  any  wanton  insult  or  contumely 
towards  him,  that  might  have  afforded  ground  for  reparation.     In  that  case  the 
reparation  would  not  have  rested  on  the  dismissal,  but  on  the  manner  of  the 
dismissal.    There  was,  however,  no  h6u:Bhness  used  by  the  appellants.    As  to  the 
cross  appeal,  there  is  no  need  to  go  into  it  if  a  reversal  follows  the  original 
appeal.    If  not,  [437]  the  defence  is,  that  the  condescendence  of  the  charges  of 
combination  and  conspiracy,  which  Pollock's  trustees  seek  to  prove,  is  irrelevant 
Respondents,  (Pollock's  trustees). — Pollock,  while  enjoying  the  advantages  of 
a  lucrative  and  confidential  situation,  was  induced,  by  the  persuasion  of  the  pro- 
jectors of  the  Banking  Company,  to  accept  the  office  of  manager.    Looking  to 
the  prosperity  he  was  enjoying,  and  the  prospects  he  abandoned,  and  to  the 
avowed  high  opinion  entertedned  of  him  by  the  appellants,  it  is  impossible  that 
any  of  the  parties  could  have  contemplated  that  he  was  about  to  embark  in  a 
profession  from  which  he  might  be  driven  in  a  moment,  at  the  caprice  and  will 
of  individuals  over  whom  he  retained  no  controuL     Indeed,  these  very  circum- 
stances import  a  right  to  demand,  and  imply  an  agreement  to  give,  an  adequate 
consideration ;  and  if  he  be  removed,  what  more  adequate  consideration  can  be 
given  than  the  damage  he  has  sustained  ?    But,  in  fact.  Pollock's  interests  had 
been  protected  by  the  appellants  in  the  first  contract ;  and  these  stipulations 
never  were  intended  to  be  infringed  on  or  impaired  by  the  terms  of  the  second 
contract.    This  is  a  very  special  case ;  because  Pollock  was  not  merely  manager, 
— he  was  the  managing  partner ;  and  it  formed  one  of  the  conditions  of  the  con- 
tract that  he  should  be  so.    The  distinction  between  power  and  right  is  well 
known,  and  of  every-day  occurrence.     A  man  may  make  a  promise,  and  yet, 
without  cause,  may  refuse  to  fulfil  his  engagement.    He  has  the  power  to  resile ; 
but  he  must  pay  damages.     In  like  manner,  the  appellants  may  have  had  power 
(supposing  the  second  contract  to  be  taken  as  the  contractus  regtUans)  to  remove 
their  manager ;  but  if  they  had,  by  holding  out  views  of  permanent  employment, 
induced  him  to  sacrifice  a  lucrative  profession,  they  must  give,  in  the  shape  of 
damages,  a  remuneration  equal  to  what  the  circumstances  demand ; — and  that 
is  precisely  a  question  for  a  jury.    As  to  the  cross  appeal,  a  relevant  condescend- 
ence of  facts  has  been  made,  sufficient  to  infer  a  corrupt  combination  or  con- 
spiracy to  deprive  Pollock  of  the  office ;  and  a  proof  of  these  all^ations  ought 
to  have  been  allowed. 

The  House  of  Lords  found,  (in  regard  to  the  interlocutor  of  the  15th  May 
1822,  complained  of  in  the  said  original  appeal),  that  the  defenders  had  authority, 
at  their  discretion,  to  remove  the  manager  from  his  office,  and  that  they  were 
justified  in  law  in  doing  so ;  and  it  is  therefore  ordered  and  adjudged,  that  the 
[438]  said  interlocutor,  in  so  far  as  it  is  consistent  with  these  findings,  be 
affirmed ;  and  in  so  far  as  it  is  inconsistent  with  the  same,  be  reversed.  And 
it  is  further  ordered,  that  the  cause  be  remitted  back  to  the  Court  of  Session  in 
Scotland,  to  proceed  further  therein  as  may  be  consistent  with  this  judgment, 
and  as  may  be  just.  And  it  is  further  ordered  and  adjudged,  that  the  said  cross 
appeal  be  dismissed  this  House,  and  that  the  interlocutors  therein  complained 
of  be  affirmed. 

Lord  Changbllob. — ''  My  Lords,  There  was  a  case  argued  some  time  since  at  your 
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Lordships'  Bar,  on  appeal  from  the  CJourt  of  Session  in  Scotland,  between  a  person  of 
the  name  of  Pollock  and  a  society  that  is  well  known  by  the  name  of  the  *  Commercial 

*  Bank  of  Scotland.'  The  facts  of  the  case  are  shortly  these:— In  the  year  1810  a 
number  of  persons  associated  themselves  together,  for  the  purpose  of  forming  a  Bank  at 
Edinburgh ;  which  Bank  was  distinguished  by  the  name  of  the  *  Commercial  Bank  of 

*  Scotland.'  They  applied  to  Mr.  Pollock,  (who  was  at  the  time  a  writer  to  the  signet, 
carrying  on  business  in  partnership  with  a  person  of  the  name  of  Campbell,  as  law-agents 
in  Edinburgh),  to  assist  them  in  forming  this  establishment,  and  to  hold  the  office  of 
manager  when  the  establishment  should  be  complete.  Mr.  Pollock  assented  to  the 
proposal.  He  acted  in  the  formation  of  this  Company ;  and  a  treaty  was  carried  on  for 
the  purpose  of  ascertaining  and  fixing  the  nature  of  the  office  he  was  to  hold  in  the 
establishment,  and  the  amount  and  extent  of  remmieration  he  was  to  receive.  A  contract 
was  finally  entered  into,  which  contract  was  drawn  by  Mr.  Pollock  himself.  That 
contract  formed  the  articles  of  partnership  which  were  intended  to  be  entered  into. 

"  That  part  of  the  contract  which  related  to  Mr.  Pollock's  situation,  so  far  as  it  is 
necessary  to  be  stated  with  reference  to  the  present  question,  was  in  these  terms : — [His 
Lordship  then  read  the  clause  quoted  antcj  p.  431.] — That  was  the  article  contained  in 
the  original  deed  of  partnership  which  was  drawn  up  by  him,  or  under  his  advice,  and 
under  his  direction.  That  instrument,  however,  was  not  signed  by  all  the  partners ;  but 
Mr.  Campbell  having  been  consulted,  and  his  advice  having  been  taken,  many  objections 
were  made  as  to  parts  of  this  partnership  deed ;  and  in  particular  it  appears,  by  a  letter 
of  Mr.  Sandeman's,  stated  in  the  appellants'  case,  that  that  part  of  it  which  related  to 
Mr.  Pollock  was  a  subject  of  consideration  and  discussion.  Many  alterations  were  pro- 
posed, and  it  was  suggested  by  Mr.  Campbell,  that  those  alterations  should  be  made,  and 
that  a  deed  of  ratification  of  the  instrument  so  altered  should  be  signed  by  the  persons 
who  had  already  executed  the  original  instrument ;  and  that  the  instrument  so  altered 
should  be  signed  by  the  rest  of  the  parties.  That  plan  was,  however,  ultimately 
abandoned ;  and  instead  [439]  of  it  a  new  partnership  deed  was  executed,  containing 
the  alterations  which  were  intended  to  be  introduced. 

"  That  part  of  the  new  partnership  deed  which  relates  to  Mr.  Pollock's  situation  and 
remuneration,  is  in  these  terms : — '  The  manager  must  be  possessed  of  at  least  forty 
'  shares  of  the  capital  stock  of  the  Company,  and  shall  receive  such  yearly  salary  or 
'  allowance  from  the  Company  as  shall  be  fixed  and  regulated  by  the  committee  of 

*  management  for  the  time  being ;  and  the  said  John  PoUock  is  hereby  appointed  first 

*  manager.     That  on  the  remove]^  or  resignation,  or  death  of  the  said  John  Pollock,  all 

*  future  managers  shall  be  nominated  and  appointed  by  the  ordinary  committee  of 
'  management  for  the  time  being ; '  and  then  a  stipulation  is  made  as  to  the  amount  of 
shares  that  any  future  manager  is  to  hold.     It  then  goes  on  thus  : — '  And  no  manager 

*  shall  be  removable,  unless  two-third  parts  of  the  ordinary  committee  of  management 

*  for  the  time  shall  concur  in  a  motion  for  his  removal'  This  was  the  contract  of 
partnership,  which  was  completed  and  executed  by  all  the  partners,  and  among  the  rest 
by  Mr.  Pollock,  the  manager. 

"Mr.  Pollock,  in  pursuance  of  this  agreement,  entered  into  the  discharge  of  the 
duties  of  his  office,  and  continued  for  some  time  to  perform  them.  The  committee  of 
management,  however,  were  not  satisfied  entirely  with  his  conduct,  and,  after  some 
difference  between  them,  the  committee  of  management  at  length  removed  him.  There 
is  no  doubt  that  he  was  removed  with  the  concurrence  of  two-thirds  of  the  committee 
of  management ;  and  this  was  approved  of  by  the  proprietors  in  general. 

"  Mr.  Pollock  contends,  in  the  first  place,  that  they  had  no  power  or  authority  to 
remove  him ;  and,  in  the  next  place,  that^  if  they  did  remove  him,  they  were  bound  to 
make  him  compensation  for  the  loss  and  injury  which  he  thereby  sustained.  Now  it  is 
quite  obvious  that  this  must  depend  upon  the  terms  of  the  contract  He  was  the 
servant  of  the  Company,  and  in  order  to  ascertain  whether  or  not  he  was  liable  to  be 
removed  by  the  Company,  and  if  so,  under  what  circumstances,  and  upon  what  terms, 
we  must  refer  to  the  contract 

"  It  appears  to  me  absolutely  impossible  for  a  moment  to  assert,  that  the  Company 
had  not  a  right  to  remove  him ;  because,  even  in  the  first  contract,  to  which  I  have 
adverted,  and  which  was  drawn  by  Mr.  Pollock  himself,  it  is  expressly  provided,  *  That 
'  the  said  John  Pollock  shall  not  be  removable  from  the  said  situation,  unless  the  whole 
'  other  members  of  the  ordinary  committee  of  management  for  the  time  being  shall 
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'  concur  in  a  motion  for  his  removal.'  He  was  therefore  removable  under  the  first 
contract,  provided  all  the  members  of  the  committee  of  management  concurred  in  the 
propriety  of  his  removal.  Under  the  second  contract,  so  far  as  related  to  his  removal, 
the  only  alteration  that  was  introduced  was  this, — *  And  no  manager  shall  be  removable 
'  unless  two-third  parts  of  the  ordinary  committee  of  management  for  the  time  being 
'  shall  concur  in  a  motion  for  his  [440]  removal.'  So  that  under  the  first  contract  he 
was  liable  to  be  removed  with  the  unanimous  concurrence  of  the  committee  of  manage- 
ment: Under  the  second  contract  he  was  liable  to  be  removed  if  two  thirds  of  the 
committee  of  management  concurred  in  his  removal.  It  appears  to  me,  therefore, 
impossible  to  contend  for  a  moment  that  he  was  not  liable  to  be  removed.  The  Court 
below  decided  clearly  that  he  was  liable  to  be  removed. 

"  The  next  question  is,  whether  he  is  entitled  to  any  compensation  in  consequence 
of  his  having  been  removed  1  That  must  depend  upon  the  terms  of  the  contract.  I  do 
not  find  in  the  contract  any  definite  stipulation  in  this  respect,  except  what  is  contained 
in  the  article  of  the  original  deed  of  contract.     There  I  find,  that '  in  case  of  his  removal 

*  or  resignation,  he  shidl  receive  from  the  Company,  for  his  lifetime,  such  annuity  or 

*  pecuniary  annual  allowance  as  the  committee  of  management  for  the  first  year,  or  any 

*  succeeding  year,  shall  fix  by  a  minute  in  their  sederunt-book.'  This  was  an  article 
prepared  by  Mr.  Pollock  himself,  who  was  at  that  time  acting  as  the  adviser  of  the 
Company,  who  assisted  in  forming  these  articles  of  partnership ;  and  undoubtedly,  if 
they  had  continued  to  be  the  subsisting  contract  between  these  parties,  Mr.  Pollock 
would  have  been  entitled,  in  the  event  of  his  being  removed  from  the  office,  to  call  upon 
the  committee  of  management  to  hold  a  meeting  for  the  purpose  of  fixing  the  amount  of 
the  remuneration  he  was  to  receive  in  the  shape  of  retiring  provision ;  but  that  contract 
was  entirely  done  away  with  in  consequence  of  the  subsequent  contract  to  which  I  have 
referred. 

"  I  have  already  stated,  that  it  appears,  by  a  letter  of  Mr.  Sandeman's,  contained  in 
the  case  of  the  appellant,  that  the  situation  and  circumstances  of  the  office  held  by  Mr. 
Pollock  were  a  subject  of  consideration  at  the  time  when  objections  were  made  to  the 
original  contract ; — a  new  contract  was  formed,  and  in  the  article  relating  to  Mr.  Pollock, 
where  it  is  stated  no  manager  shall  be  removed  unless  two-third  parts  of  the  ordinary 
committee  of  management  for  the  time  being  shall  concur  in  the  measure  of  his  removal, 
I  find  no  stipulation  whatever, — no  clause  whatever, — entitling  Mr.  Pollock  to  the  benefit 
of  any  compensation,  or  any  retiring  provision,  in  the  event  of  his  being  removed.  I 
find,  therefore,  no  subsisting  contract  which  entitles  Mr  Pollock  to  a  compensation.  In 
the  absence  of  any  subsisting  contract,  it  appears  to  me  that  he  can  have  no  claim  in 
point  of  law  to  any  compensation,  if  he  is  removed  by  the  committee  of  management 

"  Taking,  then,  the  whole  of  these  circumstances  together,  and  considering  what  the 
nature  of  the  contract  was  between  these  parties,  it  appears  to  me  clear  that  the 
committee  of  management  had  an  absolute  discretion  to  remove  Mr.  Pollock  when  they 
thought  proper, — that  they  were  not  responsible  for  the  manner  in  which  they  exercised 
that  discretion, — and  that  they  were  not  bound  to  make  any  compensation  or  remunera- 
tion to  Mr.  Pollock  for  the  loss  he  sustained  in  consequence  of  that  removal.  Mr. 
Pollock  appears  to  have  placed  himself  at  their  [441]  discretion.  Ho  had  this  security, 
and  it  was  his  only  security,  that  having  been  once  appointed  to  that  office,  he  could  not 
be  removed  from  it  unless  two-thirds  of  the  committee  of  management  concurred  in  the 
propriety  of  his  removal.  If  two-thirds  of  the  committee  of  management  did  concur  in 
the  propriety  of  his  removal,  it  appears  to  me  that  he  was  validly,  in  point  of  law, 
legally  and  effectually  removed  from  the  office,  and  that  he  has  no  claim  for 
compensation. 

"  It  is  the  more  important  to  advert  to  what  appears  upon  the  articles  of  partnership, 
from  the  consideration  that  thb  was  a  company  the  shares  of  which  were  assignable,  and 
any  person  purchasing  a  share  would  look  at  the  articles  of  partnership,  for  the  purpose 
of  knowing  in  what  situation  he  stood,  and  what  were  his  obligations ;  and  therefore  it 
was  natural  to  expect,  indeed  it  was  proper,  for  the  purpose  of  guarding  against  imposition 
and  fraud,  that  the  precise  terms  of  Uie  stipulation  should  appear  on  the  partnership 
deed,  and  such  appears  to  have  been  the  understanding  between  these  parties. 

"  I  am  of  opinion,  therefore,  that  the  judgment  of  the  Court  below  was  correct,  as 
far  as  relates  to  the  decision  that  this  gentleman,  Mr.  Pollock,  was  removable  at  the 
discretion  of  two-thirds  of  the  committee  of  management ;  but  I  think  that  they  went 
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too  far  in  stating,  that  it  was  their  opinion  that  Mr.  Pollock  was  entitled  to  compensation 
in  the  event  of  bis  removal.  I  am  therefore  of  opinion,  as  far  as  relates  to  the  former 
part  of  the  judgment,  that  it  should  be  afi&rmed,  and  that  it  should  be  reversed  as  far  as 
relates  to  the  latter. 

"  With  regard  to  the  cross  appeal  in  this  case,  Lord  Pitmilly  was  of  opinion  that 
there  was  not  sufficient  ground  to  sustain  the  charge,  or  to  make  out  a  prima  facte  case. 
With  respect  to  the  charge,  as  far  as  related  to  a  supposed  conspiracy,  I  have  looked 
through  the  papers,  and  I  am  quite  satisfied  that  there  is  no  sufficient  ground  to  make 
out  that  charge,  which  relates  to  the  merits  of  the  cross  appeal ;  and  that  decides  the 
whole  case." 

Moncreiff,  Webster,  and  Thomson — Richardson  and  Connell, — Solicitors. 

[Cf.  Mitchell  v.  Smith,  U  S.  360;  Morrison  v.  Ahemethy  School  Board,  3  R  951, 
958,  961.] 


m.  Wilson  &  Shaw  441  [8  S.  480 ;  4  S.  174]. 

James  Campbell  of  Kilberry,  and  Others,  Appellants. — Lushington — Hunter. 

Donald  Brown,  Eespondent — Spankie — Napier. 

12th  June  1829. 

Jurisdiction — Statute. — Held,  (affirming  the  judgment  of  the  Court  of  Session), — 1. 
That  the  Court  of  Session  have  jurisdiction  to  review,  and  set  aside,  the  proceed- 
ings of  a  preshytery,  under  the  43  Greo.  II.  c.  54,  where  these  proceedings  have 
heen  irregular  and  informal.  2.  That  the  omission  to  take  in  writing  the  evidence 
led  before  the  Presbytery,  is  an  informality  inconsistent  with  the  enactment  of  the 
statute,  and  open  to  correction  by  the  Court  of  Session. 

[442]  The  heritors  of  the  parish  of  Kilberry,  conceiving  that  they  had  ground 
of  complaint  against  Donald  Brown,  schoolmaster  of  the  parish,  presented  a 
complamt  against  him  to  the  Moderator  and  members  of  the  Presbytery  of 
Kintyre,  charging  him  with  habitual  neglect  of  duty,  and  other  misconduct  as 
schoolmaster.  A  full  copy  of  the  libel  was  served  upon  Brown,  who  thereon 
appeared  in  Court,  and  lodged  his  answers,  denying  the  subject-matter  of  the 
complaint.  The  Presbytery  having  considered  the  libel  and  answers,  found  the 
the  libel  relevant,  and  proceeded  to  examine  witnesses  in  support  of  the  com- 
plaint and  of  the  defence.  After  the  witnesses  had  been  examined  and  cross- 
examined,  and  both  parties  heard  on  the  evidence  adduced,  the  Presbytery 
"  found  certain  articles  of  the  said  libel  sufficiently  proven  by  the  oath  of  several 
"  vritnesses,  lawfully  summoned,  solemnly  sworn,  purged  of  malice,  and  inter- 
"  rogated  thereupon:  That  the  said  Donald  Brown  has  been  found  guilty  of 
"  habitual  neglect  of  duty  by  engaging  in  other  occupations,"  and  so  forth. 
**  Therefore  the  said  Presbytery  did  unanimously  depose  the  said  Donald  Brown 
"  from  the  office  of  parochial  schoolmaster  in  the  parish  of  Kilberry,  prohibiting 
"  and  discharging  him  from  exercising  the  same,  or  any  part  thereof,  in  all  time 
**  coming ;  and  declaring,  that  his  right  to  all  the  emoluments  and  accommoda- 
**  tions  of  the  said  office  shall  cease  from  this  period ;  and  the  said  school  is 
"  hereby  declared  vacant."  The  evidence  taken  on  this  occasion  was  not  com- 
mitted to  writing,  and  consequently  there  existed  no  record,  authenticated  or 
unauthenticated,  of  the  depositions  of  the  witnesses  adduced. 

Brown,  dissatisfied  with  these  proceedings,  and  considering  them  null  and 
void  through  informality,  charged  the  heritors  for  one  year's  ailary  subsequent 
to  the  date  of  the  deposition.    Being  met  with  a  suspension,  he  brought  a  reduc- 
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tion  of  the  Presbytery's  sentence,  on  various  grounds ;  but  particulariy,  that 
there  was  no  record  of  the  evidence  led.  In  defence,  the  Presbytery  pleaded, 
that  the  reduction  was  incompetent  by  the  43  Gteo.  III.  c.  54,^  which  declared 
that  the  Presbytery's  judgment  shall  [443]  be  final,  without  appeal  to,  or  review 
by,  any  Court,  civil  or  ecclesiastical  To  this  it  was  answered,  that  the  Court 
of  Session  have  B,ju$  supereminens  entitling  them  to  review  when  there  has  been 
informality  in  the  proceedings. 

The  Lord  Ordinary  found,  that  "  although  by  the  statute  43  Geo.  III.  c.  54, 
"  §  21,  the  judgment  of  the  Presbytery  is  declared  to  be  final,  without  appeal 
"  to  or  review  by  any  Court,  civil  or  ecclesiastical ;  yet,  if  the  proceedings  upon 
"  which  judgment  was  pronounced  were  contrary  to  law,  or  if  that  Court 
"  exceed^  the  powers  committed  to  it  by  the  statute,  they  may  be  reviewed 
"  and  set  aside  in  this  Court; — that  it  is  required  by  the  statute  that  the 
"  Presbytery  take  the  necessary  proof ; — that  it  was  necessary,  according  to  the 
"  forms  of  the  proceedings  in  Church  Courts,  that  the  proof  should  be  taken 
"  upon  oath ; — that  it  is  admitted  by  both  parties  that  the  proof  was  taken  upon 
"  oath ; — that  any  proof  taken  upon  oath  must  be  authenticated  by  the  subscrip- 
"  tions  of  the  witnesses,  if  they  be  able  to  subscribe,  and  by  the  subscription  of 
"  the  moderator ; — 6uid  that  the  defenders  have  founded  upon  no  statute  by 
"  which  this  rule  of  law  can  be  dispensed  with  in  the  proceedings  of  a  Presbytery  ; 
''  and  there  is  no  such  dispensing  power  in  the  statute  in  question.  On  the 
"  contrary,  the  statute  expressly  reserves  the  former  rules  of  procedure,  in  so 
"  far  as  not  expressly  authorized  to  be  departed  from  by  that  Act  Therefore, 
"  as  the  depositions  of  the  witnesses  were  not  taken  down  in  writing,  nor  duly 
"  authenticated,  and  the  extract  of  the  proceedings  of  the  Presbytery  produced 
"  is  totally  deficient  in  these  respects,  reduced  and  decerned  in  terms  of  the 
"  Ubel." 

From  the  shape  of  the  process,  the  reductive  decemiture  was  [444]  premature ; 
the  question  before  the  Lord  Ordinary  merely  being  that  of  competency.  But 
after  some  farther  necessary  procedure  the  Inner-House  reduced  and  decerned, 
with  expenses ;  and  in  the  suspension  found  the  letters  orderly  proceeded,  with 
expenses. 

The  heritors  appealed. 

Appellants. — 1.  The  civil  Courts  never  had  power  to  review  in  matters  purely 

^  ThiB  Act,  entitled  "  An  Act  for  making  better  provision  for  the  parochial  school- 
moBters,  and  for  making  further  regulations  for  the  better  government  of  the  parish 
schools  of  Scotland,"  contains,  inter  olid,  the  following  clause,  §  21 :  "  And  be  it  enacted, 
that  when  any  complaint  from  the  heritors,  minister,  or  elders,  against  the  school- 
master, charging  him  with  neglect  of  duty,  either  from  engaging  in  other  occupations, 
or  from  any  other  cause,  or  with  immoral  conduct,  or  cruel  and  improper  treatment  of 
the  scholars  under  his  charge,  shall  be  presented  to  the  presbytery,  they  shall  forthwith 
take  cognizance  of  the  same ;  serve  him  with  a  libel,  if  the  articles  all^;ed  appear  to 
them  to  be  of  a  nature  to  require  it ;  and,  having  taken  the  necessary  proof,  they  shall 
acquit  or  pass  sentence  of  censure,  suspension,  or  deprivation,  as  shall  appear  to  them 
proper  upon  the  result  of  such  investigation ;  which  judgment  shall  be  final,  without 
appeal  to  or  review  by  any  Court,  civil  or  ecclesiastical :  and  in  case  they  shall  depose 
the  incumbent  from  the  office  of  schoolmaster,  his  right  to  the  emoluments  and 
accommodations  of  the  same  shall  cease  from  the  time  of  his  deposition ;  and  in  case 
he  shall  fail  or  refuse  to  remove  from  the  school,  school-house,  and  garden,  within  the 
space  of  three  months  from  the  date  of  such  sentence  of  deposition,  the  sheriff  of  the 
shire,  or  Stewart  of  the  stewartry,  upon  having  an  exact  or  certified  copy  of  the 
sentence  of  deposition  by  the  presbytery  laid  before  him,  shall  forthwith  grant  letters 
of  ejection  against  such  schoolmaster,  of  which  no  bill  of  suspension  or  advocation, 
nor  action  of  reduction,  shall  be  competent ;  and  in  case  of  such  deposition,  the  school 
shall  immediately  be  declared  vacant,  and  the  election  of  another  schoolmaster  shall 
take  place." 
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ecclefiiasticaL  Keview  is  competent  only  to  the  superior  ecclesiastical  Court 
But  the  evils  of  protracted  litigation  having  become  intolerable,  and  the  legis- 
lature being  anxious  to  make  better  provision  for  the  parochial  schoolmasters, 
and  for  making  farther  regulations  for  the  better  government  of  the  parish 
schools  in  Scotland,  the  statute  43  Geo.  III.  c.  54,  declared  the  judgment  of  the 
Presbytery  to  be  absolute,  and  incapable  of  appeal.  There  is  no  exception  of  any 
jus  supereminens  of  the  Court  of  Session.  If  such  a  corrective  power  vested  any 
where,  it  would  be  in  the  superior  ecclesiastical  Court ;  for  it  was  the  latter  that 
formerly  had  the  appellate  jurisdiction :  the  civil  Court  never  had  in  matters 
ecclesiastical,  and  it  would  be  extraordinary,  on  mere  implication,  to  give  it  now. 

2.  There  was  no  deviation  from  the  statute ;  and  therefore  no  occasion  for 
the  exertion  of  the  jus  s^cpereminens.  A  proof  was  taken  upon  oatL  The  Court 
satisfied  their  minds,  so  as  to  enable  them  to  decide  upon  the  merits  of  the  com- 
plaint and  the  defence ;  and  they  acted  accordingly.  The  statute  requires  no 
more.  It  contains  no  injunction  that  the  proof  should  be  in  writing;  but, 
cutting  off  the  power  to  appeal,  made  the  reducing  the  proof  to  writing  super- 
fluous. There  was  no  longer  a  Court  of  review  to  which  the  record  could  be 
carried.  The  Presbytery  may  be  compared  to  a  jury,  whose  verdict  cannot  be 
challenged ;  and  the  evidence  led  before  which  is  therefore  not  made  matter  of 
written  record. 

Respondent. — ^There  are  two  questions  here,  the  competency  of  the  Court  of 
Session  to  entertain  the  appeal,  and  the  l^ality  of  the  proceedings  of  the  Court 
sought  to  be  reviewed. 

1.  It  is  admitted,  that  the  power  of  review  on  the  merits  is  taken  away  from 
Courts  ecclesiastical  and  civil.  But  the  statute  does  not  also  exclude  all  relief, 
if  the  Presbytery  have  proceeded  [446]  erroneously  in  the  forms  or  preparatory 
orders  whereby  they  reach  their  final  judgment  The  statute  contemplates  an 
exact  observance  of  form  in  the  procedure ;  and  these  forms,  notwithst€uiding 
that  the  appeal  be  cut  off  as  to  the  merits,  must  be  scrupulously  adhered  to. 
The  absence  of  the  right  of  appeal  on  the  merits,  makes  it  the  more  essential 
that  no  looseness  should  be  allowed  to  creep  into  the  preparative  procedure. 
But  the  greatest  injustice  would  be  worked  if  there  was  no  remedy  in  a  case  like 
the  present,  or  where  there  had  been  an  excess  of  power.  In  such  a  case,  the 
jus  supereminens  of  the  Court  of  Session  interposes,  in  the  same  way  that  it 
keeps  other  inferior  tribunals  (from  which  there  may  be  no  appeal  on  the 
merits)  pure  and  regular  in  the  course  of  procedure.  No  Church  Court  has  the 
jus  supereminens  which  could  give  the  relief  here  required,  which  is  merely  pro- 
tecting the  rules  of  the  civil  procedure  whereby  the  judgment  is  reached.  That 
involves  no  ecclesiastical  question;  and  the  less  pretence  have  the  superior 
Church  Court  to  this  power  of  administering  a  corrective,  seeing  that,  in  the 
present  instance,  the  Presbytery  may  be  fairly  considered  as  acting  entirely 
ministerially  vi  staiuti,  and  not  in  virtue  of  any  powers  inherent  in  them  as  a 
mere  Church  Court. 

2.  Holding  that  the  Court  of  Session  possess  the  jus  supereminens,  there  can 
be  no  doubt  of  the  departure  from  all  wholesome  form  exhibited  by  the  pro- 
ceedings. Where  a  party  seeks  redress  from  the  Presbytery,  he  must  proceed 
regularly  by  libel,  and  take  the  necessary  proof.  The  excuse,  that  serving  with 
a  Ubel  is  a  mere  matter  of  discretion,  and  that  "  taking  necessary  proof  "  merely 
means  such  parole  testimony  as  may  answer  the  purposes  of  the  moment,  is  in 
opposition  to  the  intendment  of  the  statute,  and  adverse  to  all  the  recognized 
proceedings  of  the  Church,  or  any  other  Court  possessing  such  important  juris- 
diction. By  enactments,  both  of  the  Legislature  and  of  the  Church, — ^by 
practice,  civil,  criminal,  and  ecclesiastical, — an  authentic  record  of  the  proof  led 
is  essential  in  all  Courts  not  exempted  by  express  Act  of  Parliament ;  and  this 
rule  does  not  depend  on  the  necessity  of  having  a  record  to  take  up  to  the 
Court  of  appeal.    There  are  many  equally  cogent  reasons  why  parole  evidence 
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should  be  taken  in  writing.    It  induces  caution  and  regulsuity,  and  is  at  once  a 
check  upon  the  Judge,  and  the  security  of  the  party. 

The  House  of  Lords  ordered  and  adjudged,  that  the  Interlocutors  complained 
of  be  afl&rmed. 

[446]  Lord  Chancellor. — "  My  Lords,  There  was  a  case  argued  some  time  since,  in 
which  John  Campbell,  Esq.  of  Kilberry,  and  others,  heritors  of  the  parish  of  Eilberry  in  the 
county  of  Argyll,  were  appellants,  and  Donald  Brown,  schoolmaster  of  the  same  parish, 
was  respondent.  This,  my  Lords,  was  the  case  of  an  appeal  from  a  decision  of  the  First 
Division  of  the  Court  of  Session.  It  appears  that  the  respondent,  in  1806,  was  appointed 
schoolmaster  to  the  parish  of  Kilberry,  and  that  he  continued  to  occupy  that  office  till 
the  year  1820.  The  heritors  of  the  parish  of  Kilberry  thought  that  they  had  some 
reason  to  complain  of  the  conduct  of  the  respondent,  and  accordingly  they  instituted 
proceedings  before  the  Moderator  and  Presbytery  of  Kintyre,  alleging  certain  complaints 
against  the  respondent.  A  regular  libel  was  served  upon  him.  The  cause  came  on  for 
trial ;  and  the  result  of  the  trial  was,  that  the  Court  pronounced  a  sentence  of  deposition 
against  the  respondent.  It  appears,  and  is  not  disputed,  that  in  the  course  of  these 
proceedings  no  written  evidence  was  taken ;  and  in  consequence  of  that  defect,  or  that 
supposed  defect,  in  the  proceedings  of  the  Court,  a  process  of  reduction  was  instituted  in 
the  Court  of  Session,  for  the  purpose  of  setting  aside  the  proceedings. 

"  Now,  my  Lords,  there  can  be  no  doubt  whatever,  that,  previous  to  the  Act  of  the 
43  of  Geo.  III.,  the  proceedings  in  the  Court  of  the  Presbytery,  if  irregular,  would 
have  afforded  a  ground  of  an  appeal.  The  appeal  would  have  lain  to  the  church  Courts ; 
and  if  it  had  turned  out  that  no  written  evidence  was  taken  for  the  purpose  of  supporting 
the  charge,  there  can  be  no  doubt  that  upon  such  appeal  the  judgment  would  have  been 
reversed ;  and  one  question,  and  one  important  question  is,  whether  any  alteration  in 
this  respect  has  been  introduced  by  the  operation  of  this  statute  of  the  43  of  Geo.  III.  1 
By  that  Act,  in  proceedings  of  this  description,  the  appeal  to  any  Court,  civil  or 
ecclesiastical,  is  taken  away,  and  the  judgment  of  the  Presbytery  is  declared  to  be  final. 
But  the  question  remains,  whether,  under  such  circumstances,  if  the  Presbytery  pursue 
a  course  different  from  that  which  they  ought  to  have  pursued,  and  would  have  been 
bound  to  pursue,  before  the  Act  of  the  43  of  Geo.  III.,  they  are  to  be  considered  as 
proceeding  irregularly ;  and  whether,  if  they  so  proceed  in  a  point  that  is  essential,  there 
is  not  a  mode  of  setting  aside  those  proceedings  1 

"  I  think,  my  Lords,  that  it  is  perfectly  clear,  that  no  alteration  whatever  in  the 
course  of  proceedings  was  intended  to  be  introduced  by  the  Legislature,  when  the  statute 
of  43  Geo.  III.  was  passed.  The  only  object  of  that  statute  was  to  take  away  the 
successive  appeals  to  the  different  church  Courts,  and  to  declare,  that  the  decision  of  the 
first  tribunal,  the  decision  of  the  Moderator  and  Presbytery,  should  be  final.  It  did  not 
intend,  as  I  apprehend,  to  make  any  alteration.  If  that  be  so,  then  it  is  equally  necessary 
now,  as  it  was  before  the  43  of  Geo.  III.,  that  the  Court  should  proceed  on  written 
evidence.  It  is  argued,  that  it  is  unnecessary  to  take  the  evidence  in  writing,  the 
[447]  appeal  being  taken  away ;  and  that  the  object  of  having  the  written  evidence  was, 
that  the  appellate  tribunal  might  have  a  correct  document  to  which  it  might  refer,  for 
the  purpose  of  seeing  whether  the  evidence  supported  the  charge.  But,  my  Lords,  there 
are  other  advantages  requiring  the  evidence  to  be  taken  in  writing.  The  necessity  of 
its  being  taken  in  writing  produces  much  more  dehberation, — produces  also  a  much 
greater  degree  of  responsibility  in  the  parties  by  whom  the  judgment  is  pronounced, — 
and  renders  them  much  more  cautious  with  respect  to  the  course  they  are  pursuing. 
When  the  appeal  is  taken  away,  it  appears  to  me,  (and  in  that  I  concur  with  the 
Judges  of  the  Court  below),  that  it  is  still  more  important  that  this  particular  provision 
should  be  adhered  to.  I  think  therefore,  my  Lords,  that  it  is  now  as  necessary  as  it  was 
before  the  passing  of  the  statute,  that  the  evidence  should  be  taken  in  writing. 

"  But,  my  Lords,  reference  was  made  to  the  language  of  that  Act,  and  it  will  be  proper 
that  I  should  read  the  clause  upon  which  the  argument  has  been  built.  The  Act  is 
entitled,  *  an  Act  for  making  better  provision  for  l^e  parochial  schools  in  Scotland.'  It 
enacts,  'that  when  any  complaint  from  the  heritors,  minister,  or  elders,  against  the 
schoolmaster,  charging  him  with  neglect  of  duty,  either  from  engaging  in  other  occupa- 
*  tions,  or  from  any  other  cause,  or  immoral  conduct,  or  cruel  and  improper  treatment  of 
'  the  scholars  under  his  charge,  shall  be  presented  to  the  Presbytery,  they  shall  forthwith 
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'  take  cognizance  of  the  same,  serve  him  with  a  libel  of  the  articles  alleged  to  appear  to 

*  them  to  be  of  a  nature  to  require  it ;  and  having  taken  the  necesjjary  proof,  they  shall 

*  acquit  or  pass  censure,  suspension  or  deprivation,  as  shall  appear  to  them  proper  upon 

*  the  result  of  such  investigation  ;  which  judgment  shall  be  final,  without  appeal  to,  or 

*  review  by  any  Court,  civil  or  ecclesiastical.'  Now,  my  Lords,  I  think,  not  merely  with 
reference  to  the  general  spirit  and  scope  of  this  statute,  but  referring  to  the  very  letter 
and  terms  of  it,  it  is  quite  obvious  that  the  Legislature  did  not  intend  to  introduce  any 
alteration  with  respect  to  the  course  of  proceeding.  In  the  first  place,  it  is  stated,  that 
when  a  charge  against  a  party  is  preferred  to  the  Presbytery,  they  shall  serve  him 
with  a  libel,  if  the  articles  alleged  appear  to  them  to  be  of  a  nature  to  require  it ;  they 
must  proceed  therefore  by  way  of  libel,  serving  the  party  with  a  libel.  It  was  argued 
indeed  from  those  words,  '  if  the  articles  alleged  appear  to  them  to  be  of  a  nature  to 
'  require  it,'  that  it  was  left  to  the  discretion  of  the  Court  whether  or  not  the  libel  should 
be  served ;  but  I  do  not  consider  that  as  a  correct  interpretation  of  the  Act,  but  that  if 
the  charge  be  of  such  a  nature  as  to  lead  the  Court  to  think  it  ought  to  be  proceeded  in, 
in  that  case  a  libel  should  be  served  ;  and  that  if  there  are  any  proceedings  whatever  lead- 
ing to  a  censure,  leading  to  a  deprivation,  or  leading  to  any  other  ecclesiastical  sentence, 
in  that  case  the  party  lumself  must  be  served  with  a  libeL 

"  The  Act  then  goes  on  to  state,  *  and  having  taken  the  necessary  proof ; '  it  does  not 
say,  having  heard  the  evidence,  but  having  taken  [448]  the  necessary  proof ;  the  very 
phraseology  appears  to  be  made  use  of  as  applicable  to  the  course  of  proceedings  which 
has  been  previously  in  use  in  the  Court  of  Presbytery,  namely,  taking  the  evidence  in 
that  Court  in  the  ordinary  way  before  those  tribunals  in  writing.  It  does  not  appear  to 
me,  therefore,  that  there  is  any  thing  either  in  the  object  of  the  Act, — the  language  of 
the  Act, — or  in  any  circumstances  connected  with  this  cause,  which  leads  to  the  con- 
clusion, that  the  Legislature  intended  that  any  alteration  should  take  place,  in  respect  of 
the  mode  of  proceeding  before  tribunals  of  this  description. 

"  The  remaining  question,  then,  for  your  Lordships*  consideration  will  be  this ;  viz. 
whether,  the  Court  having  proceeded  in  such  a  way  as  would  have  subjected  their 
decision  to  an  appeal  to  the  church  Courts,  before  the  Act  of  the  43  Geo.  II L, — whether, 
that  appeal  being  now  taken  away,  and  the  judgment  declared  to  be  final, — there  is  no 
mode  whatever  of  interposing  in  a  case  of  this  nature,  for  the  purpose  of  correcting  the 
course  of  their  proceedings  1  It  is  said,  that  there  never  was  an  appeal  from  the  decision 
of  the  Court  of  Presbytery  to  the  Court  of  Session,  and  that  therefore  it  would  be 
extraordinary,  if,  the  appeal  having  been  taken  away  from  the  church  Courts  in  a  case 
of  this  description,  you  should  give  jurisdiction  and  authority  to  the  Court  of  Session, 
which  Court  had  no  jurisdiction  before  that  statute.  But  I  apprehend,  that  (particu- 
larly from  the  circumstance  of  the  appeal  being  taken  away)  a  jurisdiction  is  given  in 
this  case  to  the  Court  of  Session,  not  to  review  the  judgment  on  the  merits,  but  to  take 
care  that  the  Court  of  Presbytery  shall  keep  within  the  line  of  its  duty,  and  conform  to 
the  provisions  of  the  Act  of  Parliament.  There  is  in  the  Court  of  Session  in  Scotland, 
that  superintending  authority  over  inferior  jurisdictions,  which  is  requisite  in  all 
countries,  for  the  purpose  of  confining  those  inferior  jurisdictions  within  the  bounds  of 
their  duty ;  and  the  only  question  here  is,  whether  this  case  is  of  such  a  nature  and 
description  as  to  justify  the  calling  into  action  that  authority  of  the  Superior  Court  % 
Cases  were  cited  at  the  Bar,  and  mentioned  in  the  printed  papers  now  on  your  Lordships' 
table,  m  which  the  Court  of  Session  has  exercised  a  superintending  authority  over 
inferior  jurisdictions,  when  they  have  been  guilty  of  an  excess  of  their  jurisdiction,  or  have 
acted  inconsistently  with  the  authority  with  which  they  were  invested.  Now,  in  this  parti- 
cular case,  the  power  of  final  judgment  is  given  to  the  Presbytery,  under  certain  limita- 
tions and  certain  restrictions.  The  party  is  to  be  served  with  the  libel, — the  necessary 
proof  is  to  be  taken, — and  unless  the  inferior  tribunal  pursue  the  course  pointed  out 
by  the  Act  of  Parliament,  they  have  no  authority  to  proceed  to  judgment ;  and  if,  with- 
out pursuing  the  course  pointed  out,  they  do  proceed  to  a  judgment,  in  that  case  all  their 
proceedings  will  be  so  inconsistent  with  the  authority  with  which  they  are  invested,  that 
the  superintending  authority  of  the  Court  of  Session  may  be  interposed,  for  the  purpose  of 
setting  aside  those  proceedings.  My  Lords,  it  is  upon  these  grounds  that  I  think  the  Court 
of  Session,  in  the  present  case,  [449]  was  justified  in  what  they  did.  The  case  came  on, 
in  the  first  instance,  before  the  Lord  Ordinary ;  and  he  pronounced  a  judgment,  reducing 
the  judgment  in  the  proceedings  before  the  Presbytery.     The  case  came  on  afterwards 
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on  two  successive  hearings  before  the  Lord  Ordinary ;  and  he  adhered  to  his  former 
judgment.  It  afterwards  came  on  before  the  Court  of  Session;  and  the  Court  of 
Session  were  of  o[)inion,  that  it  was  a  case  that  called  for  the  interposition  of  their 
authority  for  the  purpose  of  setting  aside  the  proceedings ;  it  appearing  to  them  to  be 
inconsistent  with  the  provisions  of  ^e  Act  of  Parliament,  which  gave  a  jurisdiction  and 
authority  to  the  Presbytery  to  pronounce  a  final  judgment.  Under  these  circumstances, 
my  Lords,  I  humbly  submit  to  your  Lordships  the  propriety  of  confirming  the  judgment 
of  the  Court  below.  Li  this  case  I  should  not  recommend  to  your  Lordships  to 
give  costs." 

Appdlantff  Authorities. — ^Act  of  Convention,  1560;  Statutes,  1567,  c  11 ;  1581,  c. 
1 ;  1592,  c.  16;  1690,  c.  5;  1707,  c.  6;  Acts  of  Assembly,  1565,  1567,  1638,  1642; 
Book  of  the  Kirk,  1567,  p.  31 ;  Book  of  Policy,  1578,  c.  9,  §  10 ;  Spottiswoode,  p.  164, 
297 ;  Kames,  Stat.  Law,  App.  No.  3 ;  1633,  c.  5 ;  1662,  c.  4 ;  1693,  c.  22;  1  Ersk.  5, 
24;  1  Pardovan's  Coll.  5;  M'Culloch,  Dec.  26,  1793,  (7471);  Acts  of  Assembly,  June 
3,  1799,  May  28,  1809;  Deer,  May  24,  1813,  (in  General  Assembly);  Hume,  p.  42  ; 
Robertson,  Aug.  11,  1780,  (7465);  M'Queen,  July  25,  1781,  (7466  and  7469); 
Corstorphine,  March  10,  1812,  (F.C.);  Dumfries,  July  7,  1818,  (F.C.);  Moodie,  May 

18,  1819,  (F.C.);  Rutherford,  Nov.  17,  1785,  (7469) ;  AUardice,  Feb.  18,  1809,  (F.C.); 
Milne,  June  28,  1814,  (F.C.);  Chivas,  July  11, 1804,  (No.  12,  App.  voce  Jurisdiction) ; 
2  Hume,  p.  368 ;  M*Kenzie's  Crim.  voce  Privy  Council,  §  6,  p.  191 ;  Maclaurin's  Crim. 
p.  28  and  586. 

Respondents  Authorities.— Yo\mg,  June  28,  1814,  (F.C.);  1686,  c.  18;  Dickson, 
Feb.  6, 1768,  (7464)  ;  Pardov.  c.  2  and  4,  §  14 ;  Act  of  Ass.  AprU  18, 1807  ;  Robb,  Nov. 

19,  1824,  (3  Shaw  and  Dunlop,  No.  218);  Corstorphine,  March  10,  1812,  (F.C.); 
Russell,  Jan.  18,  1764,  (7353);  Loudon,  May  18,  1793,  (7398);  King,  July  9,  1515, 
(7318). 

Mancreiff,  Webster,  and  Thompson — Richardson  and  Connell, — Solicitors. 

[Cf.  Wilson  V.  APIntosh  Bros.  5  R.  1100.] 
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William  Colhoun  Stirling,  and  his  Commissioners,  Appellants. — Keay — 

Dunlop. 

William  Dun,  Respondent — Lushington — A.  iPNeill. 

22d  June  1829. 

Entail — Lbasb — Acquibsobnob.— 1.  Held,  (reversing  the  judgment  of  the  Court  of 
Session),  that  the  word  '*  dispone ''  in  an  entail  strikes  at  leases  of  extraordinary 
endurance.  2.  That  the  lease  of  a  loch  for  300  years  is  in  no  more  favourable  situa- 
tion— in  a  question  whether  such  lease  falls  under  the  prohibition  to  dispone — ^than 
any  other  part  of  the  entailed  estate.  3.  That  (affirming  the  judgment)  a  pro 
indiviso  share  of  a  loch,  forming  part  of  an  entailed  estate,  is  subject  to  the  fetters 
of  the  entaiL  4.  Circumstances  held  not  to  constitute  an  acquiescence  barring  the 
heir  of  entail  from  challenging  the  lease  in  a  question  with  an  onerous  assignee. 

By  the  entail,  executed  in  1691,  of  the  estates  of  Law  and  Edinbamet,  with 
the  pertinents  thereof,  it  is  declared,  "  That  it  shall  not  be  leisome  or  lawful  to 
"  any  of  the  heirs  of  tailzie  above  mentioned  (except  the  heirs-male  of  my  own 
"  body),  to  sell,  dispone,  wadset,  or  impignorate  the  said  lands  and  others  fore- 
"  [463]  -said,  or  any  part  or  portion  thereof,  or  to  grant  infeftments  of  annual- 
"  rent  out  of  the  samen,  or  any  other  right  or  security,  either  redeemable  or 
S.B.B.  V.  15 
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"  irredeemable,  of  the  said  lands  or  others  foresaid,  or  any  part  thereof ;  nor  to 
"  contract  debts,  nor  do  other  deeds  of  omission  or  commission,  either  civil  or 
"  criminal,  whereby  the  said  lands  and  others  foresaid,  or  any  part  of  the  samen, 
"  may  be  apprized,  adjudged,  evicted,  or  become  caduciarie,  escheat,  or  confiscat" 
These  prohibitions  were  fenced  by  the  usual  irritant  and  resolutive  clauses. 

The  entailer  had  no  issue  male, — ^but  James  Stirling  succeeded  through  a 
daughter. 

The  entailed  land  and  the  property  of  a  neighbouring  heritor  surround  the 
Loch  of  Cochney,  of  which  about  one-third  pro  indiviso  belongs  to  Edinbamet 
estate.  Of  this  loch  James  Stirling,  in  1787»  let  to  the  Duntocher  Wool 
Company,  "  all  and  whole  his  part,  share,  and  interest,  with  the  water-course 
"  therefrom,  so  far  as  is  necessary  for  drawing  the  water  from  the  said  loch ; 
"  with  full  power  and  liberty  to  the  said  company  to  construct  and  place  a  bank 
''  and  sluice  upon  the  said  loch,  at  or  near  the  place  where  the  present  sluice  is, 
"  for  the  purpose  of  increasing  the  water  in  the  said  loch  for  the  use  of  their 
"  mills  on  Duntocher  Burn,  and  to  raise  the  said  bank  or  sluice  to  the  height 
"  of  25  feet  above  the  present  height  of  the  water  in  the  loch,  or  higher  if  they 
"  think  proper ;  and  to  take  earth  and  turf  from  the  adjoining  lands  for  making 
"  their  bank,  without  being  liable  in  payment  of  any  price  or  damages  therefor ; 
'*  and  also,  whatever  ground  adjacent  to,  and  round  the  part  of  the  said  loch 
"  above  set,  may,  by  raising  the  said  bank  and  sluice,  be  laid  under  water,  and 
"  thereby  constitute  part  of  the  said  loch ;  and  that  for  all  the  days  and  years  of 
"  300  years  from  the  term  of  Martinmas  1786,  at  which  term  the  entry  of  the 
"  said  company  is  hereby  declared  to  have  commenced."  The  rent  was  to  be 
L.3  fiuinually ;  and  the  grantor  bound  himself,  his  heirs  and  successors,  in  absolute 
warremdice  against  all  mortals.  At  the  same  time  the  Duntocher  Wool  Company 
obtained  a  lease  from  the  other  proprietor  of  his  share  of  the  loch,  for  38  years, 
at  the  rent  of  L.40. 

This  lease  came  by  transference  to  Bobert  and  Bichard  Dennistoun,  and 
Colin  M'Lachlan,  merchants  in  Glasgow.  James  Stirling  had  also  granted 
to  John  Gillies  a  lease  for  the  like  period  of  a  lint-mill,  and  certain  parts  of 
the  entailed  estate,  and  which  lease  had  come  to  M'Dowall  and  others  by 
assignment. 

[464]  On  the  death  of  James  Sterling,  the  next  heir  of  entail,  Agnes 
Hamilton,  instituted  a  reduction  of  the  lease  of  the  loch,  in  respect,  inter  alia, 
that  it  had  been  obtained  "for  a  trifle  of  value,  with  diminution  of  rental, 
"  contrary  to  the  limitations  and  conditions  of  the  deed  of  entail  under  which 
"  the  said  James  Stirling,  the  grantor,  possessed  the  estate,  and  for  such  unusual 
"  length  of  time  as  woiSd  in  Taw  amount  to  a  perpetuity ;  and  consequentlv  is 
"  not  legally  a  tack,  but  resolves  into  a  permanent  alienation  or  eviction  of  so 
"  much  of  the  property,  besides  laying  intolerable  burdens  and  servitudes  upon 
"  the  whole  estate,  to  the  enorm  lesion  and  prejudice  of  the  grantor  himself,  and 
"  his  heirs  of  entail,  if  it  should  be  sustained  against  them."  An  action  of 
reduction  was  also  instituted  as  to  the  mill  lease,  &c.  against  M'Dowall  and 
others. 

The  Court  of  Session,  in  both  actions,  repelled  the  reasons  of  reduction,  "  in 
"  80  far  as  founded  on  the  prohibitory  clause  in  the  deed  of  entail;"  and 
thereafter  (3d  March  1815)  adhered,  "without  prejudice  to  the  lessees  being 
"  heard  upon  the  effect  of  grassums  having  been  paid  for  the  leases  in  question, 
"  in  the  event  of  their  beii^able  to  shew  that  grassums  were  paid."i  Mrs. 
Hamilton  died  in  1817,  and  William  Colhoun  StirSng  succeeded  as  next  heir  of 

^  This  judgment  was  pronounced  in  the  action  against  M'Dowall  and  others,  but 
appUed  to  both  cases, — M^owall's  case  being  the  leading  action,  and  to  the  pleadings 
in  which  the  others  made  reference.  Hamilton  v,  MT)owall  and  others,  March  3, 
1815,  F.C. 


Digitized  by 


Google 


m.  WlUon  *  Sbftir.  STIRLINa  V.   DUN.  227 

entaiL  The  question  as  to  the  lease  of  the  mill  was  settled  in  consequence  of 
the  tenant  renouncing  the  lease  in  favour  of  Stirling,  who,  in  1825,  appealed  the 
other  action  as  to  Cochney  Loch.^  Besides  Eichard  and  Eobert  Dennistoun  and 
M'Lachlan,  he  called  as  a  party  William  Dun,  whom  he  understood  to  have 
acquired  the  lease  of  the  premises  subsequently  to  the  judgment  in  the  Court 
below.  In  consequence  of  Dun  objecting  that  he  was  no  proper  party  to  the 
appeal,  since  he  had  not  been  heard  in  the  proceedings  in  the  Court  of  Session, 
the  parties  agreed  to  petition  the  House  of  Lords  for  a  remit ;  and,  in  consequence, 
obtained  an  order  "  that  the  cause  be  remitted  to  the  Court  of  Session,  to  the 
"  effect  that  William  Dun,  the  said  assignee,  may  be  heard  for  his  interest,  and 
"  that  the  said  Court  do  therein  as  shall  seem  to  them  just  and  proper." 

[466]  When  the  case  returned  to  the  Court  below.  Dun  refused  to  appear,  imless 
called  by  a  supplementary  action.  This  having  been  done,  he  stated  in  defence 
the  same  general  plea  which  had  been  relied  on  by  Dennistouns  and  M'Lachlan, — 

That  although,  from  the  interpretation  which  had  been  given  to  the  word 
'*  alienate,"  it  would  affect  long  leases,  yet  there  was  a  distinction  between 
"  alienate"  and  the  term  "dispone;"  that  when  (as  in  this  case)  the  word 
"  dispone "  was  not  coupled  with  other  words,  which  showed  an  intention  of 
using  it  in  a  generic  sense,  and  more  especially  when  it  stood  in  connexion  with 
other  words  which  referred  to  particular  modes  of  alienation,  it  was  to  be  con- 
strued, like  these  words,  as  a  technical  phrase  for  a  particular  form  of  conveying 
property :  and  that  besides,  a  prohibition  against  disponing  (even  when  the  term 
was  used  in  its  most  ample  sense)  was  only  effectual  against  leases  which  had 
been  granted  on  grassum,  to  the  prejudice  of  succeeding  heirs. 

In  addition  to  this  plea  he  farther  maintained, — 

1.  That  the  pursuer  was  barred  from  challenging  the  leasa  The  defender 
had  paid  a  great  price  for  it,  and  had  been  allowed,  imder  the  belief  that  his 
title  was  unchallengeable,  to  expend  Icu^e  sums  in  erecting  manufactories  on  the 
stream  leading  from  the  loch.  When  at  home,  the  pursuer  had  not  interpelled 
him,  but  had  tacitly  acquiesced ;  he  resided  within  a  mile  of  the  works,  and  was 
in  constant  communication  with  the  defender;  and  from  1821,  when  he  returned 
to  India,  to  1825,  when  the  appeal  was  taken,  not  a  whisper  of  disapprobation 
was  uttered :  on  the  contrary,  he  knew,  without  interfering,  that  works  worth 
L.100,000  were  raising  on  the  side  of  the  stream, — that  they  would  be  worthless 
if  the  supply  of  water,  which  the  defender  could  command  by  his  lease,  were  cut 
off;  and  although  it  was  true  that  the  defender  had  not  paid  the  rent,  it  was 
not  unusual,  when  so  small,  to  allow  it  to  run  into  arrear ;  but  at  all  events  this 
was  not  relevant  to  infer  non-acquiescence,  unless  the  pursuer  could  shew,  quo 
animo,  it  was  neither  received  by  him,  nor  paid  by  the  defender. 

2.  That  a  lease  of  300  years  of  a  subject  which  yielded  no  fruit  of  itself,  and 
could  only  be  made  productive  by  being  let  for  a  period  of  long  enduratnce,  was 
not  an  act  of  extraordinary  administration.    And, 

3.  That  a  pro  indiviso  right  in  a  loch,  is  not  susceptible  of  being  brought 
under  the  fetters  of  an  entail. 

To  this  was  answered, — 

[466]  That  the  prohibition  to  dispone,  contained  in  this  deed  of  entail,  was 
equivalent  to  a  prohibition  to  alienate ;  and  was  effectual  to  prevent  an  heir, 
possessing  under  such  entail,  from  granting  leases  of  any  part  of  the  entailed 
estate,  whether  water  or  land,  for  the  extraordinary  endurance  of  300  years, 
even  although  no  grassum  were  given:  That  whatever  might  have  been  the 
doubts  formerly  entertained  on  this  point,  the  question  had  been  settled ;  and,  in 
particular,  by  a  case  relative  to  leases  granted  of  land  under  the  entail  now  in 

1  During  the  previous  proceedings,  William  Colhoun  Stirling  had  been  in  India.  He 
returned  in  1821,  and  again  went  to  Lidia  in  1824,  having  appointed  certain  individuals 
his  conmussioners. 
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discussion :  ^  And  that  if  a  grassum  bad  been  given,  tbe  lease  would  certainly 
bave  been  struck  at  by  the  word  "  dispone,"  as  granted  under  the  true  avail 
With  reference  to  the  new  pleas  it  was  answered, — 

1.  That  the  pursuer  could  not  be  barred  merely  because  he  was  silent ;  but 
the  fact  was,  that  he  did  inform  the  defender  that  the  right  would  not  be 
recognized ;  and  the  assignation  proved,  that  it  was  granted  after  the  action  of 
reduction  had  been  raised,  and  only  a  few  months  before  the  first  judgment  in 
the  cause ;  so  that  the  defender  could  not  have  been  led  into  the  belief  that  the 
lease  would  not  be  challenged ; — that  «wjcordingly  the  pursuer  never  would  accept 
of  rent,  nor  recognize  the  lease  in  any  way ;  that,  besides,  as  the  defender's  lease 
of  the  rest  of  the  loch  from  the  other  proprietor  terminated  in  1825,  and  he 
could  not  draw  off  water  adequate  to  the  demand  of  his  manufactories  without 
relying  on  the  supply  to  be  derived  from  a  renewal  of  that  lease,  it  was  impos- 
sible he  could  allege  that  he  had  erected  them  on  the  faith  of  the  lease  in 
question. 

2.  That  a  lease  for  300  years  was  one  greatly  beyond  the  usual  period  of 
endurance, — ^was  in  tinith  an  alienation, — and  therefore  was  an  act  of  extra- 
ordinary and  unwarrantable  administration.    And, 

3.  That  a  pro  indiviso  right  in  a  loch  is  as  susceptible  of  being  fettered  by 
an  entail  as  any  other  heritable  subject. 

The  pursuer  also  maintained,  that,  under  the  remit  from  the  House  of  Lords, 
it  was  competent  for  the  Court  to  decide  on  the  merits  of  the  principal  point, 
as  well  as  on  the  additional  ground. 

The  Court  found,  "  that  there  had  been  no  acquiescence  on  the  part  of  the 
"  pursuer  to  bar  him  from  insisting  in  this  conjoined  action  against  the  defender: 
"  That  the  lease  of  a  loch  for  the  period  of  300  years,  stands  in  the  same 
''  [467]  situation  as  if  it  were  a  lease  of  any  other  part  of  the  entailed  estate : 
''  That  a  loch,  or  a  portion  thereof,  forming  a  part  of  an  entailed  estate,  is 
"  subject  to  the  fetters  of  the  entail  of  such  estate ;  and  therefore  repelled  the 
"  defences  now  first  pleaded  by  the  defender :  But  in  respect  that  the  judgment 
"  of  remit  by  the  House  of  Lords  does  not  empower  this  Court  to  review  the 
"  interlocutors  formerly  pronounced  in  the  original  action,  and  which  are  still 
"  under  appeal,  in  terms  of  the  said  interlocutors,  repel  the  reason  of  reduction, 
"  in  so  far  as  founded  on  the  prohibitory  clause  in  the  deed  of  entail,  and  decern ; 
"  but  find  no  expenses  due  to  either  pfiity." 

Stirling  appealed  as  to  the  validity  of  the  lease,  and  Dun  cross-appealed 
against  the  special  findings,  and  the  refusal  of  expenses. 

As  the  House  of  Lords  hoA  no  diflBculty  in  regard  to  the  special  findings, 
and  to  the  import  of  the  word  "  dispone,"  which  had,  since  the  date  of  the  former 
appeal,  been  fixed  by  judgments  of  the  House,  it  is  unnecessary  to  repeat  the 
arguments  of  parties. 

Their  Lordships,  therefore,  in  the  original  appeal  by  Stirling,  ordered  and 
cuijudged,  "  that  the  interlocutors  appealed  from  be  reversed ;  and  it  is  further 
"  ordered,  that  the  cause  be  remitted  back  to  the  Court  of  Session,  to  do  farther 
"  therein  as  may  be  consistent  with  this  judgment,  and  as  may  be  just"  And 
in  the  present  appeal,  and  cross-appeal,  their  Lordships  "  ordered  and  adjudged, 
'*  that  the  said  interlocutor,  in  so  far  as  complained  of  in  the  original  appeal,  be 
"  reversed.  And  it  is  farther  ordered  and  adjudged,  that  the  said  cross-appeal 
"  be  dismissed  this  House,  and  that  the  said  interlocutor,  so  far  as  complained 
"  of  in  the  cross-appeal,  be  affirmed.  And  it  is  further  ordered,  that  the  cause 
"  be  remitted  back  to  the  Court  of  Session,  to  do  farther  therein  as  may  be 
"  consistent  with  this  judgment,  and  may  be  just." 

1  Stirling  v.  Walker,  Feb.  20,  1821 ;  F.C.  Two  other  leases  of  part  of  the  same 
estate  were  also  reduced,  but  the  cases  have  not  been  reported. 
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Lord  Chanobllor. — "  My  Lords,  in  a  case  in  which  William  Colhoun  Stirling  and 
others  are  appellants,  and  Eobert  Dennistoun  and  Richard  Dennistoun  and  others  are 
the  respondents,  and  also  in  a  case  in  which  William  Colhoun  Stirling  and  others  are 
appellant's,  and  William  Dun  is  the  respondent,  I  am  to  move  for  your  Lordships'  judg- 
ment ;  and  I  will  state,  very  shortly,  the  grounds  on  which  I  shall  [468]  recommend  to 
your  Lordships  the  judgment  which,  in  my  opinion,  it  will  be  proper  for  your  Lordships 
to  pronounce. 

''This  case  arises  out  of  a  deed  of  entail,  which  was  executed  in  the  year  1691  by 
William  Stirling,  of  the  estates  of  Law  and  Edinbamet  in  Scotland.  The  property 
imder  that  entail  came  afterwards  to  James  Stirling;  and  in  the  year  1787  James 
Stirling,  being  at  that  time  in  possession  of  the  property,  granted  a  lease  of  that  part  of 
it  which  is  the  subject  of  the  present  inquiry.  The  property  to  which  this  question 
relates,  was  a  part  of  the  loch  of  Cochney,  with  the  stream  running  from  it,  which  was 
settled  under  that  deed  of  entail.  The  rest  of  the  loch  belonged  to  the  owner  of  the 
adjoining  estate.  James  Stirling  granted  a  lease  of  his  portion  of  this  loch,  together 
with  the  stream  which  runs  from  it,  to  a  person  of  the  name  of  John  Gillies,  for  the 
term  of  three  hundred  years.  There  was  also  a  power  given  to  raise  an  embankment  to 
the  height  of  twenty-five  feet ;  and  as  the  eflfect  of  raising  that  embankment,  in  the 
manner  I  have  described,  would  be  to  raise  the  water,  and  give  it  a  further  extent  upon 
the  adjoining  land,  he  included  also  so  much  of  the  adjoining  land  as  should  be  covered 
with  the  water  so  raised.  The  question  is,  whether,  under  the  terms  of  the  entail,  the 
party  who  was  in  possession  of  the  entailed  estate,  by  virtue  of  the  deed  of  entail,  had 
authority  to  make  the  lease  in  question  ? 

"  My  Lords,  there  is  in  the  deed  of  entail  this  prohibitory  clause : — *  That  it  shall 

*  not  be  leisome  or  lawful  to  any  of  the  said  heirs  of  tailzie,  except  the  heirs-male  of  my 

*  own  body,'  (that  is,  of  the  party  creating  the  estate  tail),  *  to  sell,  dispone,  wadset,  or 
'  impignorate  the  said  lands  or  others  foresaid,  or  any  part  or  portion  thereof,  or  to 
'  grant  infef tments  of  annualrent  out  of  the  same,  or  any  other  right  or  security,  either 
'  redeemable  or  irredeemable,  of  the  said  lands  or  others  foresaid,  or  any  part  thereof, 
'  or  to  contract  debts,  nor  to  do  any  other  deed  of  omission  or  commission,  either  civil 
'  or  criminal,  whereby  the  said  lands  and  others  foresaid,  or  any  part  of  the  same,  may 

*  be  apprized,  evicted,  or  become  caduciarie,  escheat,  or  confiscate.'  This  prohibitory 
clause  was  fortified  in  the  usual  way,  by  irritant  and  resolutive  clauses,  the  terms  of 
which  corresponded  with  the  terms  contained  in  the  prohibitory  clause ;  and  the  main 
question  for  your  Lordships'  consideration  is,  Whether,  James  Stirling  having  granted 
this  lease  in  the  year  1787,  for  the  term  of  three  hundred  years,  reserving  the  rent  of 
L.3  a-year,  with  at  the  same  time  a  regulated  supply  of  water,  for  a  certain  portion  of 
the  year,  for  a  mill  which  formed  part  of  the  estate,  this  deed  could,  under  these  circum- 
stances, be  supported  ? 

"This  question  came  before  the  Court  of  Session  in  the  year  1814,  in  an  action  of 
reduction  which  was  brought  by  Miss  Agnes  Hamilton,  who  was  at  that  time  in  posses- 
sion of  the  entailed  estate,  for  the  purpose  of  setting  aside  this  lease.  The  Court  of 
Session  were  of  opinion  that  that  action  of  redaction  could  not  be  sustained ;  and  the 
[469]  Court  appear  to  have  come  to  that  conclusion,  from  an  opinion  which  was  at  that 
period  prevalent  among  the  lawyers  in  Scotland,  that  where  the  word  '  dispone '  is  made 
use  of,  that  word  has  reference  to  a  particular  mode  of  conveyance,  known  in  the  law  of 
Scotland  by  the  name  of  a  disposition ;  and  that  the  word  dispone  had  not  the  general 
sense  of  *  alienate,'  to  which  it  has  been  since  considered  entitled.  This  judgment  of  the 
Court  of  Session  was  pronounced  in  the  year  1815.  Mr.  Colhoun  Stirling,  who  is  the 
present  appellant^  becoming  entitled  to  the  estate  tail  in  the  year  1817,  was  at  that  time 
in  India,  and  came  to  this  country  in  the  year  1821 ;  and  filter  returning  to  India  in 
1824,  this  appeal  was,  in  1825,  lodged  in  this  House.  I  have  mentioned  that  the  lease 
was  originally  granted  to  a  person  of  the  name  of  John  Gillies.  He  assigned  the  lease, 
and  his  assignees  again  assigned  it ;  and  it  was  against  those  second  assignees  that  the 
second  action  of  reduction  was  brought  Those  second  assignees  again  assigned  to 
William  Dun,  who  is  one  of  the  parties  of  this  record.  William  Dun  was  no  party  in 
the  suit  below,  because  it  was  not  supposed,  at  the  time  when  the  suit  was  instituted, 
and  the  judgment  pronounced,  that  any  assignment  of  the  property  had  been  made  to 
Mr.  Dun.  However,  Mr.  Dun  was  made  a  party  to  the  appeal  at  your  Lordships'  Bar ; 
and  he  contended,  that  as  he  was  no  party  to  the  cause  in  the  Court  below,  he  could  not 
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be  made  a  party  to  the  cause  in  the  first  instance  in  the  appeal  at  your  Lordships'  Bar. 
Your  Lordships  were  of  that  opinion,  and  you  were  restrained  therefore  from  pronouncing 
judgment  at  that  period,  in  order  that  the  case  might  go  back  by  a  remit  to  the  CJourt  of 
Session,  that  William  Dun  might  be  heard  with  reference  to  his  interest. 

"  When  the  case  went  back,  the  Court  below  was  of  opinion  that  a  supplementary 
action  was  necessary  against  William  Dun.  Such  supplementary  action  was  brought, 
and  the  whole  matter  was  again  investigated  by  the  Court ;  and  the  discussion,  on  this 
second  occasion,  was  not  confined  to  the  simple  question,  whether  or  not  there  was 
authority  to  grant  a  lease  for  300  years  under  the  terms  of  the  deed  of  entail,  but  other 
questions  were  agitated.  It  was  contended,  that  Colhoun  Stirling,  the  present  appellant, 
had  acquiesced  in  the  lease ;  and  it  was  further  contended,  that  whatever  might  be  the 
rule  as  to  long  leases  of  agricultural  subjects,  that  rule  could  not  be  applied  to  property 
of  the  description  in  the  present  case.  When  that  case  came  for  judgment  before  the 
Court  of  Session,  the  Court  pronounced  the  judgment  I  am  now  about  to  read  to  your 
Lordships.  (ELis  Lordship  then  read  the  judgment,  p.  466.)  Therefore  it  is  perfectly 
clear,  from  the  terms  of  that  judgment,  that  the  points  which  the  Court  intended  to 
decide,  were  those  new  points  that  had  been  raised  for  the  first  time ;  and  that,  with 
reference  to  the  main  question  for  your  Lordships'  consideration,  the  Court  merely,  for 
the  sake  of  form,  confirmed  their  previous  determination,  on  the  ground  that  the  case 
was  at  that  time  under  the  consideration,  and  subjected  to  the  revision,  of  your 
Lordships. 

[470]  "  Having  stated  to  your  Lordships  the  position  of  this  record,  the  first  question 
will  be.  Whether  this  lease  is  warranted  by  the  deed  of  entail  1  I  have  mentioned  to 
your  lordships,  that  at  the  period  when  the  original  judgment  was  pronounced,  many 
lawyers  of  eminence  in  Scotland  were  of  opinion  that  the  word '  dispone,'  in  an  instrument 
of  this  kind,  could  have  only  the  limited  interpretation  to  which  I  have  referred.  That 
question  was  afterwards  brought  before  this  House  in  the  Queensberry  cases.  It  was 
much  agitated  at  your  Lordships'  Bar,  and  much  weighed  in  this  House;  and  the 
learned  Lord  who  at  that  time  sat  upon  the  woolsack,  after  much  inquiry  and  much 
consultation,  and  referring  to  all  the  authorities  upon  the  subject,  came,  with  your 
Lordships'  approbation,  to  this  conclusion, — that  although  the  word  '  dispone '  had  the 
limited  construction  to  which  I  have  referred,  it  also  had,  in  the  law  of  Scotland,  a  more 
extended  construction,  and  was  equivalent  to  the  word  *  alienate.'  My  Lords,  in  another 
case,  that  of  Elliott  v.  Potts,  that  opinion  of  your  Lordships  was  confirmed ;  and  we 
must  consider  it  now  as  the  law  of  Scotland,  in  reference  to  a  lease  of  this  description, 
where  an  heir  is  prohibited  from  selling,  disponing,  wadsetting,  and  impignorating,  that, 
according  to  the  terms  of  construction  of  the  particular  parts  of  the  deed  of  entcu^  and 
the  object  of  the  entailer,  according  to  the  construction  of  that  instrument^  you  are  to 
decide  what  is  the  particular  meaning  of  the  word  '  dispone,'  as  used  in  that  instrument. 

"  Now,  my  Lords,  I  must  take  the  liberty  of  mentioning,  that  the  question,  subse- 
quently to  the  decision  now  appealed  from  to  your  Lordships,  was  again  brought  before 
the  Court  of  Session  with  reference  to  this  very  deed  of  entail,  in  three  successive 
cases, — one  of  those  cases  is  reported  in  the  Faculty  Collection  (Stirling  v.  Walker, 
February  20,  1821) ;  and  in  all  those  three  cases  the  Court  of  Session  was  of  opinion, 
that^  in  this  particular  instrument^  the  word  '  dispone '  was,  upon  the  authority  of  the 
Queensberry  cases,  to  which  I  have  referred,  to  be  considered  as  equivalent  to  *  alienate ; ' 
— that  the  word  '  dispone '  was  not  to  be  r^arded  as  having  the  limited  construction  to 
which  I  have  referred,  but  that  it  should  have  the  extended  construction  applied  to  the 
word  *  alienate.'  Those  three  cases,  which  have  been  decided  by  the  Court  of  Session, 
are  inconsistent  in  principle  with  the  decision  of  the  Court  of  Session  which  is  now 
the  subject  of  the  present  appeal ;  and  from  those  decisions  there  has  been  no  appeal 
to  your  Lordships'  House.  Independently  of  every  other  consideration,  these  cases  are 
strong  authorities  for  leading  your  Lordships  to  the  conclusion,  that  it  would  be  proper 
to  reverse  the  judgment  against  which  this  appeal  has  been  preferred. 

''  My  Lords,  in  addition  to  that,  it  does  appear  to  me  impossible,  in  adverting  to 
the  provisions  of  the  deed  of  entail,  to  come  to  any  other  condusion  than  this, — that 
it  was  the  obvious  intention  of  the  parties  [471]  to  that  deed  of  entail,  to  use  the  word 
'  dispone '  in  the  sense  which  I  have  given  to  it ;  and  that  it  was  intended,  that  the 
parties  entitled  as  heir  of  entail  from  time  to  tbne,  should  not  have  the  power  of 
alienating  the  property,  so  as  to  interfere  with  the  object  the  settler  had  in  view  when 
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the  estate  in  tail  was  originally  created.  I  think  therefore,  that,  under  all  circumstances, 
I  should  recommend  to  your  Lordships,  if  the  case  rested  here,  to  reverse  the  judgment 
of  1815;  and  in  reversing  that  judgment,  we  shall  be  acting  in  conformity  to  the 
decisions  of  the  Court  of  Session  itself,  in  those  three  cases  to  which  I  have  adverted, 
upon  the  very  instrument  now  under  your  Lordships'  consideration. 

"  My  Lords,  it  was  stated,  and  was  argued  at  your  Lordships*  Bar,  that  this  was  not 
to  be  considered  like  the  lease  of  an  agricultural  subject, — it  being  the  lease  of  the  loch 
I  have  mentioned — Cochney  loch,  with  the  stream  running  from  it,  for  which  a  rent  has 
been  reserved ;  and  that  unless  the  power  was  given,  or  intended  to  be  given,  to  grant  a 
lease  of  this  description,  the  property  would  have  returned  no  benefit  whatever  to  the 
proprietor :  that  granting  a  lease  of  this  description,  is  the  proper  administration  of  pro- 
perty of  this  kind.  My  Lords,  I  shall  not  feel  it  necessary  to  enter  into  any  minute 
detail  or  consideration,  as  to  what  duration  of  lease  of  property  of  this  description  must 
be  regarded  as  proper  administration  of  the  property.  It  is  not  necessary  for  me  to  draw 
any  precise  line  in  a  lease  of  this  nature ;  because  I  presume  that  your  Lordships  will 
be  of  opinion,  that^  at  all  events,  it  is  not  necessary  that  a  lease  of  three  hundred  years 
should  be  granted  for  the  purpose  of  leading  to  a  proper  administration  of  property  of 
this  nature.  I  should  think,  therefore,  that,  under  these  circumstances,  your  Lordships 
would  be  disposed  to  concur  in  the  judgment  which  the  Court  of  Session  pronounced  in 
the  case  when  remitted  to  them,  with  respect  to  this  point  of  the  subject,  and  to  state 
that,  in  your  opinion,  according  to  the  terms  of  the  judgment  of  the  Court  below,  a  lease 
of  a  loch  for  the  period  of  three  hundred  years  stands  in  the  same  situation  as  if  it  were 
a  lease  of  any  other  part  of  the  entailed  estate.  I  think  that  your  Lordships  will  have 
no  hesitation  in  coming  to  a  conclusion  of  affirming  that  part  of  the  jud^ent  of  the 
Court  of  Session. 

"  My  Lords,  the  remaining  question  is  as  to  the  acquiescence.  I  have  read  most 
attentively  through  the  facts  of  the  case,  as  far  as  they  relate  to  the  supposed  acqui- 
escence; and  it  appears  to  me,  that  there  are  no  grounds  whatever  leading  to  the 
conclusion,  that  Mr.  Stirling  has  acquiesced  in  the  judgment  of  the  Court,  or  in  the  lease 
in  question.  Mr.  Stirling  was  in  India  in  the  year  1817,  when  his  right  first  accrued. 
He  came  to  this  country  in  the  year  1821.  He  declined  receiving  any  rent  for  the  pro- 
perty, and  within  the  time  limited  by  your  rules  he  has  instituted  this  appeal ;  and  there 
are  no  circxmistances  of  any  description  in  this  cause,  as  it  appears  to  me,  sufficiently 
strong  to  lead  to  the  conclusion  that  he  has  waived  his  right,  and  that  he  is  not 
[472]  in  the  situation  to  support  this  appeal.  The  result,  upon  the  whole,  is  this,  that 
I  ^ould  recommend  to  your  Lordships  to  reverse  the  judgment  of  the  Court  of  Session 
in  the  year  1815,  and  to  declare  your  concurrence  in  the  judgment  pronounced  by  the 
Court  below,  in  respect  of  those  several  special  points,  (to  which  I  have  adverted),  when 
they  considered  the  question  upon  the  remit  from  your  Lordships'  House." 

Appellaid^  Authorities, — ^Eeg.  Maj.  lib.  2,  c.  20 ;  Spottiswoode,  p.  306 ;  Balf.  Prac.  p. 
163,  200-207  ;  Maj.  Prac.  tit.  29,  p.  814 ;  M'Kenzie's  Works,  vol.  ii.  p.  487 ;  1585,  c.  11 ; 
1597,  c.  235 ;  1581,  c.  101 ;  Dirl.  146 ;  Queensberry,  March  7, 1816,  and  Feb.  5, 1818,  (F.C.); 
July  10,  1817,  or  July  12,  1819,  (5  Dow,  293);  Elliott,  March  10,  1814,  (F.C.),  and 
March  14, 1821,  (1  Shaw's  Ap.  Cases,  p.  16) ;  Baroness  Mordaunt,  March  2, 1819,  (F.C.), 
and  July  5,  1822,  (1  Shaw's  Ap.  Cases,  p.  169);  Duke  of  Gordon,  Nov.  22,  1822,  (2 
Shaw  and  Dun.  No.  31) ;  Malcolm,  June  19, 1823,  (2  Shaw  and  Dun.  No.  387) ;  Stirling, 
Feb.  20,  1821,  (F.C.);  Turner,  Nov.  17,  1807,  (App.  voce  Tailzie,  No.  16);  Sir  John 
Malcolm,  Nov.  17,  1807,  (App.  voce  Tailzie,  No.  17);  Earl  of  Wemyss,  May  25,  1813, 
(F.C.) 

Reeponden^B  Authorities, — 3  Bank.  2,  1 ;  2  Ersk.  7,  2 ;  M*Kenzie*8  Works,  vol.  ii. 
p.  487 ;  Earl  of  Elgin,  June  13,  1821,  (1  Shaw's  Ap.  Cases,  p.  44) ;  Lockhart,  Nov.  25, 
1755,  (15,404). 

Spottiswoode  and  Bobertson — Eichardson  and  ConneU, — Solicitors. 

[Cf.  SteuHiH  V.  Nicolson,  22  D.  107.] 


Digitized  by 


Google 


232  BOSS,  &o.  V.   LOGKHART,  &a  m.  WII10&  *  nuiw. 

HI.  Wilson  Sc  Shaw  481  [5  S.  186]. 

Walter  Koss  and  Henry  Anderson,  (Eepresentative  of  William  Anderson), 
Appellants. — Scarlett — Maitland. 

Mrs.  Henrietta  Lockhart  or  Wilson  and  Husband,  and  the  Trustees  of  the 
deceased  Mrs.  Ann  Lockhart  and  her  Husband. — Murray — Campbell. 

and 

Sir  Coutts  Trotter,  and  Others,  Trustees  of  the  late  Colin  M'Kbnzie,  Charles 
G.  Urquhart,  and  Others,  Eespondents. — Miller, 

24th  June  1829. 

Tutor  and  Curator — Disoharob. — Held,  (affirming  the  judgment  of  the  Court  of  Ses- 
sion), 1.  That  a  discharge  of  an  heritable  bond  by  tutors,  after  the  expiration  of 
the  tutory,  is  not  valid ;  and,  2.  That  the  tutors  granting  such  a  discharge,  are 
liable  to  repay  the  amount  of  the  bond  to  the  party  to  whom  they  had  granted  the 
discharge,  and  against  whom  the  bond  has  been  revived. 

Charles  Lockhart,  Esq.  had  three  daughters,  Henrietta,  Ann,  and  Jane.  The 
two  former  were  twins,  and  were  bom  in  June  1802 ;  the  latter  was  the  youngest 
of  the  family.  In  September  1803,  Mr  Lockhart  executed  a  mortis  causa  trust- 
deed  in  favour  of  Mr.  Walter  Eoss  and  the  late  Mr.  William  Anderson.  This 
deed  contained  the  usual  clauses,  exempting  the  trustees  from  personal  responsi- 
bility, except  for  actual  intromissions ;  but  it  did  not  contain  any  nomination  of 
guardians  to  the  children.  Mr.  Lockhart  died  in  1804;  and  on  the  3d  of 
February  1805  Mr.  Koss  was  appointed  by  the  Court  of  Session  factor  loco  tvioris 
to  the  children.  Thereafter,  on  the  2d  of  June  1808,  a  gift  of  tutory  was 
obtained  from  Exchequer,  in  favour  of  Mr.  Boss,  Mr.  William  Anderson,  Sir 
Charles  Eoss,  Mr.  William  Henry  Anderson,  Mr.  Charles  Gordon  Urquhart,  and 
the  mother,  Mrs.  Lockhart.  By  that  deed  they  were  named  "  tutores  dativos  et 
"  administratores  diet.  Henriettse  Lockhart,  Annse  Lockhart,  et  Jeannise  Lock- 
"  hart,  duran.  toto  spatio  annisque  earum  respectivarum  pupillaritatum  ullis 
"  tribus.  eorum,  in  vicecomitatu  de  Boss  residen.  lie  a  quorum  existen.  pro 
"  administratione,"  &c.  In  1810  these  persons,  in  their  character  of  tutors,  lent 
L.3000  of  the  money  belonging  to  the  pupils  to  David  Urquhart,  Esq.  of  Brae- 
langwell,  for  which  he  granted  an  heritable  bond  over  his  estate,  and  bound  him- 
self to  repay  it  "to  the  said  Henrietta  Lockhart,  Ann  Lockhart,  and  Jean 
"  Lockhart,  their  heirs,  &c.  or  to  their  said  tutors  above  named  and  designed,  or 
"  their  quorum,"  &c.    Infeftment  was  taken  in  these  terms. 

[482]  Soon  thereafter  Jane  died  in  pupillarity,  and  was  succeeded  by  her  two 
sisters.  They  attained  the  age  of  twelve  in  June  1814,  and  afterwards  made  up 
titles  to  their  sister's  share  of  the  bond  by  precept  of  dare  constat. 

The  debtor,  Mr.  Urquhart,  having  dieid,  his  son  (who  was  one  of  the  tutors) 
brought  an  action  of  ranking  and  sale  of  the  estate,  as  heir-apparent,  in  which  a 
claim  was  lodged  by  the  tutors  in  virtue  of  the  bond.  Under  this  process.  Sir 
Coutts  Trotter  and  others,  as  trustees  of  the  deceased  Colin  M*Kenzie  of  London, 
purchased  part  of  Braelangwell ;  and  by  an  interim  decreet  of  division,  dated 
15th  June  1815,  they  were  ordained  to  pay  to  the  Misses  Lockharts,  or  their 
tutors,  the  principal  sum,  and  interest,  amounting  to  about  L3500.  An  arrange- 
ment was  then  entered  into  by  the  tutors,  to  lend  this  sum  to  Mr.  M*Kenzie  of 
Newhall,  on  an  heritable  bond  over  part  of  his  estate.  The  same  agents  who 
acted  for  Sir  Coutts  Trotter  and  others,  also  acted  for  Mr.  M'Kenzie  of  NewhalL 
The  transaction  was  concluded  in  August  1815,  by  these  agents  paying,  on 
behalf  of  Sir  Coutts  Trotter  and  others,  into  the  British  linen  Bank,  the  above 
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sum,  on  acconnt  of  Mr.  M'Kenzie  of  Newhall.  At  the  same  time,  a  discharge, 
disposition,  and  assignation  of  the  bond  and  sasine,  (which  proceeded  in  name  of 
all  the  tutors,  and  acknowledged  receipt  by  them  of  the  money),  was  subscribed 
by  Mr.  Eoss  and  Mr.  William  Anderson,  and  a  duplicate  by  William  Henry 
Anderson,  in  their  character  of  tutors ;  but  it  was  not  subscribed  by  any  of  the 
others.  This  deed  contained  an  obligation  of  warrandice  against  the  facts  and 
deeds  done,  or  to  be  done,  by  the  tutors,  or  the  Misses  Lockhart.  An  heritable 
bond,  with  sasine,  was  then  obtained  from  Mr.  M'Kenzie,  in  the  same  terms  as 
the  previous  one.  At  the  time  when  the  money  was  paid  into  the  British  Linen 
Bank,  Mr.  M'Kenzie  was  indebted  to  it  in  a  sum  of  greater  amount ;  and  it  was 
applied  by  the  Bank  in  extinction  pro  tanto  of  their  debt.  He  afterwards 
became  insolvent,  and  executed  a  trust-disposition  for  behoof  of  his  creditors. 
The  heritable  bond  in  favour  of  the  Misses  Lockhart  was  ultimately  found  not 
to  be  a  sufficient  security  for  the  sum  lent.  One  of  these  ladies  married  the 
Eeverend  William  Wilson,  curate  of  Soham,  and  the  other  Dr.  John  Argyll 
Robertson  of  Edinburgh,  under  whose  contract  of  marriage  trustees  were 
appointed.  An  action  of  reduction  was  then  brought  by  them  against  Sir  Coutts 
Trotter  and  others,  as  trustees  of  Mr  Colin  M*Kenzie,  and  against  Mr.  Urquhart, 
and  Mr.  M'Kenzie  of  Newhall,  concluding  to  have  the  discharge  [483]  set  aside, 
the  original  heritable  bond  restored,  and  to  have  it  declared  an  effectual  security 
over  the  estate  of  BraelangwelL  An  action  of  relief  was  thereupon  raised  by 
Sir  Coutts  Trotter  and  others,  against  the  appellants,  Mr.  Ross  and  Mr.  Henry 
Anderson,  (as  representing  Mr.  William  Anderson),  and  also  against  Mr.  William 
Henry  Anderson. 

Various  conflicting  statements  were  made  by  the  parties,  as  to  the  circum- 
stances under  which  the  money  had  been  paid,  and  various  pleas  were  raised ; 
but  it  was  admitted  on  all  hands  that  the  discharge  had  been  granted  after  the 
tutory  had  expired ;  and  the  ultimate  judgment  proceeded  on  this  ground  alone. 

Tbe  Lord  Ordinary  having  reported  the  case,  the  Court,  on  the  15th  December 
1826,  decerned  in  terms  of  the  conclusion  of  the  action  of  i-eduction,  "  but  with 
"  this  restriction,  that  the  heritable  security  by  the  late  Mr.  Urquhart,  and  sums 
"  of  money  therein  contained,  are,  and  must  continue  to  be,  a  real  burden  and 
"  effectual  security,  affecting  only  that  part  of  the  lands  and  others  contained  in 
*'  the  heritable  bond,  and  other  writings,  which  was  acquired  by  the  trustees  of 
"  Colin  M'Eenzie ; "  found  these  parties  liable  in  expenses ;  and  in  the  action  of 
relief,  decerned  in  terms  of  the  libel,  with  expensea 

Boss  and  Anderson  appealed,  but  Sir  Coutts  Trotter,  and  others,  did  not.  In 
their  pleading  before  the  House  of  Lords,  the  appellants  contended  chiefly,  that 
as  they  had  teen  appointed  trustees  under  the  deed  of  1803,  and  as  they  were 
liable  only  for  actual  intromissions,  they  could  not  be  made  responsible  for  the 
insolvency  of  M'Kenzie  of  NewhalL  To  this  it  was  answered,  that  they  had 
acted  throughout  as  tutors,  and  not  as  trustees,  and  therefore  could  not  now 
assume  that  character. 

The  House  of  Lords  ordered  and  adjudged,  that  the  interlocutors  complained 
of  be  affirmed. 

Lord  Chancellor. — "  My  Lords,  in  this  case  it  is  perfectly  clear  that  the  authority 
of  the  tutors  dative  had  expired  at  the  period  of  the  transaction  in  question.  The  deed 
of  discharge,  disposition  and  assignation,  is  in  consequence  altogether  invahd,  and  it 
follows  therefore  that  the  action  of  reduction  ought  to  be  sustained.  I  should  recom- 
mend to  your  Lordships,  therefore,  upon  that  branch  of  the  case,  to  affirm  the  judgment 
of  the  Court  of  Session.  It  was  argued  at  the  bar,  that  these  parties  were  acting  under 
the  trust-deed  of  the  year  1803 ;  but  that  view  of  the  case  is  entirely  inconsistent  with 
all  the  [484]  circxunstances  of  the  transaction.  Two  only  of  the  parties  out  of  the 
three  were  trustees, — William  Henry  Anderson  was  not  a  trustee.  It  appears  that 
the  money  was  advanced  by  these  parties,  and  the  obligation  taken  by  them  as  tutors. 
It  further  appears,  that  the  discharge  was  given  to  them  in  their  character  of  tutors ; 
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and  throughout  this  transaction,  in  every  part  of  it,  they  appear  to  have  acted  in  their 
character  of  tutors.  This  view  of  the  case  taken  at  the  bar,  cannot  I  think  be  supported, 
and  the  correct  course  will  be  to  affirm  the  judgment  of  the  Court  of  Session. 

''  With  respect  to  the  action  of  relief,  it  appears  to  me  that  the  decision  of  that 
follows  as  a  consequence  from  the  other.  The  money  was  paid  under  an  authority 
which  turns  out  to  be  altogether  invalid.  It  was  paid  on  a  consideration  which  has 
entirely  failed.  The  parties  represented  themselves,  when  this  money  was  advanced,  as 
clothed  with  an  authority  which  in  point  of  fact  they  did  not  possess.  It  appears  to 
me,  consequently,  that  the  parties  who  are  the  pursuers  in  this  action  are  entitled  to  the 
relief  which  they  seek.  I  should  recommend  to  your  Lordships,  therefore,  that  the 
judgment  of  the  Court  below  in  this  action  of  relief  should  also  be  affirmed." 

Le  Blanc,  Oliver,  and  Cook — Spottiswoode  and  Bobertson — Richardson  and 

Connell, — Solicitors. 
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Alexander  Ritchie,  Appellant. — Lushington — Hunter. 

John  Mackay,  Eespondent. — Spankie — Napier, 

24th  June  182». 

Bill  of  Exouangb — Oath. — The  Court  of  Session  having  found,  that  a  reference  to  the 
oath  of  the  drawer  of  a  bill  was  incompetent,  in  respect  that  he  had  been  convicted 
of  a  crime  inferring  infamia  juris ; — the  House  of  Lords  found  it  unnecessary  to 
pronounce  any  judgment  on  that  question,  but  that  under  the  circumstances  the 
reference  had  been  properly  rejected. 

On  the  4th  of  March  1817  the  appellant,  Alexander  Ritchie,  accepted  a  bill 
drawn  on  him  by  his  brother,  James  Ritchie,  for  L250,  payable  three  months 
after  date.  The  bill  was  discounted  by  the  drawer  with  the  Commercial  Banking 
Company,  and  was  dishonoured  when  it  fell  due  on  the  17th  June.  He  held 
two  shares  in  the  Bank ;  and  on  the  same  day  desired  the  manager  of  the  Bank 
to  pay  the  bill  from  the  proceeds  of  the  shares.  This  was  declined.  On  the 
18th  of  August  he  executed  a  conveyance  of  all  his  effects  to  a  trustee  for  behoof 
of  his  creditors,  and  afterwards  attempted,  unsuccessfully,  to  get  the  benefit  of 
the  cessio.  On  the  18th  or  25th  November  the  respondent,  Mackay,  (who 
alleged  that  he  was  a  creditor  of  the  drawer  to  a  [485]  large  amoimt),  paid  the 
bill,  and  obtained  an  assignation  from  the  Bank.  He  then  gave  the  appellant  a 
charge  of  payment  as  accepter  of  the  bill,  against  which  the  appellant  inmiedi- 
ately  presented  a  bill  of  suspension,  on  the  ground  that  Mackay  was  not  an 
onerous  honafide  holder,  and  offering  to  prove,  by  the  oath  of  the  drawer,  that 
no  value  had  been  paid  for  the  bill.  The  bill  of  suspension  was  passed ;  and  a 
litigation  then  ensued,  as  to  whether  Mackay  was  entitled  to  the  privileges  of  an 
onerous  lonafide  holder.  The  Court,  on  the  29th  of  May  1823,  found  that  he 
was  not  so.  Thereafter  Mackay  was  authorized  by  the  creditors  to  carry  on  the 
action  for  their  and  his  own  behoof. 

In  the  meanwhile  (21st  of  April  1818)  the  drawer  was  convicted  before  the 
Court  of  Justiciary  of  fraud,  falsehood,  and  wilful  imposition,  and  sentenced  to 
be  imprisoned  for  one  year.  The  appellant  having  made  a  reference  to  his  oath 
that  he  had  paid  no  value  for  the  bill,  Mackay  objected,  1.  That,  as  the  drawer 
was  the  brother  of  the  appellant,  was  bankrupt,  and  in  collusion  with  him,  a 
reference  to  his  oath  was  not  competent  so  as  to  affect  creditors ;  and,  2.  That 
as  he  had  been  convicted  of  a  crime  inferring  legal  infamy,  a  Court  of  law  could 
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not  receive  nor  give  effect  to  his  oath.  The  Lord  Ordinary  issued  this  note : — 
"  The  Lord  Ordinary  has  advised  this  minute  of  reference  to  the  oath  of  James 
"  Eitchie,  with  answers  thereto,  which  object  to  the  competency  of  an  oath  on 
"  this  occasion  by  James  Eitchie.  It  is  said,  Ist^  That  he  is  the  brother  of  the 
"  suspender  in  this  case,  and  that  he  is  in  collusion  with  the  suspender ;  and,  2d, 
"  That  there  can  be  no  dependence  on  his  oath,  as  he  has  been  found  guilty,  by 
"  the  verdict  of  a  jury,  of  fraud,  falsehood,  and  wilful  imposition,  and  that  he 
"  has  been  accordingly  punished  by  a  sentence  of  the  Circuit  Court  of  Justiciary : 
"  that  if  he  had  been  adduced  as  a  witness,  in  this  or  any  other  cause,  he  woidd 
''  have  been  inadmissible ;  and  therefore,  as  this  is  a  question  at  the  instance  of  a 
''  trustee  for  his  creditors,  his  oath  cannot  be  admitted  to  defeat  their  right. 
"  The  suspender  (appellant)  has  not  been  heard  in  reply  to  these  answers,  owing 
"  to  avizandum  having  been  made  with  the  cause ;  and  the  Lord  Ordinary  thinks 
'*  that  it  is  right  to  afford  the  suspender  that  opportunity,  the  question  being  at 
"  the  instance  of  a  trustee  for  creditors,  and  arising  on  a  bill  due  by  the 
"  suspender  to  his  brother.  The  oath  referred  to  is  not  exactly  that  of  a  witness, 
"  but  it  is  very  similar  to  it ;  for  the  trustee  for  his  creditors  being  the  pursuer 
"  or  char^r,  the  point  at  issue  is  to  be  determined  by  James  Eitchie's  oath,  who 
"  really  is  evidence  for  his  [486]  brother.  It  is  in  consequence  too  of  the 
"  equitable  powers  of  the  Court  that  they  permit  any  oath  of  reference  to  be 
"  tfiJten ;  for,  in  strict  law,  a  bill  is  evidence  of  a  debt ;  but  where  the  Court  has 
"  just  reason  to  apprehend  that  truth  will  not  be  obtained  by  such  an  oath,  it 
"  has  in  many  cases  refused  to  permit  the  oath  to  be  taken.  The  Lord  Ordinary's 
'*  idea  is,  that  this  case  should  go  before  the  Court  on  short  Cases ;  but  he  desires 
''  that  the  record  shall  first  be  closed,  so  far  as  that  the  parties  shall  declare 
"  that  they  have  no  other  written  evidence  to  produce,  and  that  they  rely  on 
"  what  is  in  process."  Thereafter  his  Lordship  reported  the  cause  to  the  Court 
on  Cases ;  and  their  Lordships,  after  being  equally  divided  in  opinion,  and  having 
resumed  consideration,  found,  "  In  respect  that  James  Eitchie  was  convicted, 
*•'  and  received  sentence  for  a  crime  which  rendered  him  infamous,  that  the  pro- 
"  posed  reference  to  his  oath  is  incompetent ;  and  remitted  to  the  Lord  Ordinary 
"  to  proceed  accordingly,  and  to  determine  all  questions  as  to  expenses."  The 
Lord  Ordinary  thereupon  repelled  the  reasons  of  suspension,  and  found  ex- 
penses due. 

Eitchie  appealed. 

Appellant. — 1.  As  it  has  been  decided  that  the  respondent  is  not  entitled  to 
the  privilege  of  an  onerous  bona  fide  holder,  the  appellant  was  entitled  from  the 
outset  to  refer  to  the  oath  of  the  drawer.  He  accordingly  made  an  offer  to  that 
effect  before  the  conviction  of  the  drawer,  and  was  only  prevented  from  getting 
the  benefit  of  the  oath  by  the  litigious  conduct  of  the  respondent.  He  ou^ht 
not,  therefore,  to  be  placed  in  a  worse  position  than  he  was  at  the  time  of  makmg 
that  offer. 

But,  2d,  There  is  no  foundation  for  the  objection  rested  on  the  plea  of 
infamia  jwria.  This  may  disqualify  a  person  from  acting  as  a  witness  or  a  juror, 
but  not  of  deponing  on  a  reference  to  oath.  Such  a  reference  is  a  contract,  and 
a  person  who  has  been  convicted  even  of  an  infamous  offence  can  effectually 
contract.    Besides,  the  sentence  for  the  crime  has  received  entire  execution. 

3.  Neither  is  the  plea  rested  on  the  bankruptcy  available  to  the  respondent. 
It  has  been  found  that  he  is  not  an  onerous  bona  fide  holder,  and  therefore  he  is 
identified  with  the  drawer.  But  the  drawer  could  not  state  either  his  own 
bankruptcy  or  infamy  as  an  objection  to  a  reference  to  his  oath.  Even  in  a 
question  with  [487]  creditors  such  a  reference  is  competent ;  whereas,  in  this 
case,  the  appellant  is  not  claiming  on  the  estate,  but  is  resisting  a  claim  made 
against  him. 

Respondent, — 1.  The  respondent  sues  on  behalf,  not  of  the  drawer,  but  of  his 
creditors;  and  although  he  individually  has  been  found  not  entitled  to  the 
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privileges  of  an  onerous  bona  fide  holder,  yet,  on  behalf  of  the  creditors,  he  is 
entitled  to  state  objections  which  may  not  be  competent  to  the  drawer  himself. 
The  plea  rested  on  the  offer  to  refer  to  oath  prior  to  the  conviction,  is  irrelevant. 
The  question  must  be  decided  as  at  the  time  when  the  reference  is  actually 
made.  Many  supervenient  circimistances  may  deprive  one  of  the  power  of 
referring  to  oath, — e,g,  the  death  of  the  party ;  and  it  would  be  no  reason  for 
giving  effect  to  the  defence  proposed  to  be  verified,  that  after  reference,  but  before 
the  oath  was  emitted,  the  party  had  died. 

2.  The  drawer  having  been  convicted  of  an  offence  inferring  infamy,  no 
Court  can  give  credit  to  his  testimony ;  which  is  just  in  other  words  saying,  that 
his  statement  on  oath  cannot  be  listened  to  or  received.  Nothing  can  do  away 
the  infamy  except  the  King's  pardon;  and  it  is  of  no  importance  that  the 
sentence  of  imprisonment  has  received  effect. 

But  under  the  peculiar  circumstances  of  this  case, — the  parties  being 
brothers, — confessedly  raising  money  by  accommodation  bills, — and  the  drawer 
being  bankrupt,  and  having  been  refused  the  benefit  of  the  cessio,  and  convicted 
of  an  infamous  offence, — and  the  two  brothers  being  evidently  colluding  to 
defraud  the  creditors,  the  reference  ought  not  to  be  permitted. 

The  House  of  Lords  pronounced  this  judgment : — 

"  It  is  declared  that  this  House  does  not  think  it  necessary,  for  the  decision 
"  of  this  case,  to  determine  whether  by  the  law  of  Scotland  reference  to  the 
"  oath  of  a  party  is  incompetent  by  reason  of  his  having  been  convicted,  and 
"  having  received  sentence  for  a  crime,  which  renders  him  infamous,  and  would 
"  render  him  incompetent  as  a  witness;  but  the  Lords  find,  that  under  the 
"  particular  circumstances  of  this  case,  such  reference  was  properly  refused; 
"  and  it  is  therefore  ordered  and  adjudged,  that  the  interlocutors  complained  of 
"  be  aflarmed." 

Lord  Chakobllor. — "  My  Lords,  In  the  case  of  Ritchie  against  Mackay,  which  was 
argued  some  time  since  at  your  Lordships'  Bar,  the  facts  of  the  case  were  shortly  these 
— at  least  as  far  as  it  is  neces-  [488]  -sary  for  the  purpose  of  raising  the  only  question 
on  which  I  think  any  doubt  can  reasonably  be  entertained : — ^A  person  of  the  name  of 
James  Eitchie,  who  was  brother  of  Alexander  Ritchie,  the  appellant,  drew  a  bill  upon 
his  brother  to  the  amount  of  L.250 ;  which  bill  was  accepted  by  Alexander  Ritchie. 
This  hill  was  discounted  by  James  Ritchie  with  the  Commercial  Bank  of  Scotland,  James 
Ritchie  at  that  time  possessing  shares  in  that  Bank.  When  the  bill  became  due  it  was 
dishonoured ;  and  four  or  five  months  af tervrards  was  taken  up  by  Mackay,  the  respon- 
dent. The  circumstances  under  which  this  bill  found  its  way  into  the  possession  of 
Mackay,  the  respondent,  were  such  as  to  render  it  a  material  point  to  ascertain 
whether  or  not  there  was  value  given  by  James  Ritchie  to  Alexander  Ritchie  for  the 
acceptance ;  and  the  only  material  point  for  consideration  is  this, — whether  or  not  such 
value  passed ) 

"  Now,  my  Lords,  it  appeared  upon  the  face  of  the  bill  that  the  bill  was  accepted  for 
value ;  and  there  was  no  written  document  in  the  possession  of  the  party,  Alexander 
Ritchie,  for  the  purpose  of  opposing  what  appeared  upon  the  face  of  the  bilL  It  was 
contended,  however,  on  the  part  of  Alexander  Ritchie,  that  he  was  entitled  in  this  case 
to  have  the  benefit  of  the  drawer's  oath,  and  a  reference  was  made  in  the  usual  way  to 
the  oath  of  the  drawer ;  and  the  question  turns  entirely  upon  that  reference,  under  the 
particular  circumstances  to  which  I  am  about  to  advert.  This  transaction  took  place  as 
far  back  as  the  year  1817.  Shortly  afterwards  a  proceeding  was  instituted  against  James 
Ritchie,  the  drawer  of  the  bill,  in  consequence  of  certain  fraudulent  transactions  in  which 
he  had  been  concerned.  James  Ritchie  had  negociated  in  Scotland  two  several  biUs, 
with  fictitious  names  upon  those  bills,  which,  according  to  the  law  of  England,  would  be 
forgeries.  He  was  concerned  in  uttering  those  bills  in  Scotland,  knowing  that  the  names 
were  the  names  of  fictitious  persons,  and  thereby  committing  a  gross  fraud ; — he  was 
prosecuted  for  the  fraud  which  he  had  so  committed,  found  guilty,  and  sentenced  to  one 
year's  imprisonment;  and  it  was  contended,  under  these  circumstances,  on  behalf  of 
Mackay,  the  respondent,  that  it  was  incompetent  to  make  a  reference  to  the  oath  of 
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James  Eitchie, — that  he  was,  in  consequence  of  these  circumstances,  and  of  his  convic- 
tion of  this  fraud,  rendered  incompetent  as  a  witness  in  a  Court  of  justice,  and  incom- 
petent also  to  have  an  oath  tendered  to  him  for  the  purposes  to  which  I  have  adverted. 
It  was  contended,  on  the  other  side,  that  the  offence  was  not  to  be  considered  as  a  crimen 
falsi  ;  and  that  even  if  he  would,  in  the  first  instance,  have  been  rendered  incompetent, 
still,  by  having  undergone  the  sentence  of  the  law,  lus  competency  was  restored.  These 
were  the  two  primary  objections  which  were  made. 

"  Now,  with  respect  to  the  first  question,  no  reasonable  doubt  can  be  entertained, 
that  the  offence  of  which  he  was  guilty  ranged  itself  under  the  denomination  of  the 
crimen  fcUsi, — it  was  in  the  true  sense  of  the  word  a  forgery.  He  knew  the  names  to  be 
fictitious, — ^he  issued  [489]  the  bills  knowing  that  the  names  were  fictitious, — he  issued 
them  for  the  purpose  of  fraud,  and  he  consummated  that  fraud ; — it  is  impossible  that 
an  instance  more  strong,  as  ranging  itself  under  the  denomination  or  description  of  the 
eiimen  fdltfi,  could  be  mentioned; — upon  that  point,  therefore,  it  appears  to  be  impos- 
sible any  doubt  can  be  entertained. 

'*  The  next  question  for  consideration  is,  whether,  as  he  has  undergone  the  sentence 
of  the  law,  his  competency  is  restored  according  to  the  law  of  Scotland.  I  understand 
the  disqualification  to  be  perpetual,  unless  it  is  removed  by  a  pardon  from  the  Crown. 
It  was  so  decided  in  the  year  1816,  in  a  case  reported  in  the  Faculty  Collection  of  Cases, 
the  case  of  Black  v.  Brown;  which  case  afterwards  came  under  the  consideration  of 
Lord  PitmiUy  in  the  year  1825,  and  he  recognized  and  adopted  that  decision.  No 
contrary  decision  is  to  be  found ;  and  I  think  we  are  entitled  to  assume,  that,  according 
to  the  law  of  Scotland,  the  mere  circumstance  of  the  party  having  gone  through  the 
punishment  imposed  upon  the  crime,  does  not  remove  his  disqualification,  and  that  it 
can  be  removed  only  by  a  pardon  from  the  Crown.  Under  these  circumstances,  there- 
fore, if  James  KitcMe  had  been  tendered  as  a  witness,  I  apprehend  it  is  perfectly  clear 
that  he  would  have  been  incompetent, — that  his  testimony  as  a  witness  would  not  have 
been  received. 

"  But,  my  Lords,  in  this  case  he  was  not  tendered  as  a  witness ;  and  I  beg  now, 
therefore,  in  the  first  place,  to  suggest,  that  I  entertain  very  great  doubt,  as  to  whether 
or  not  an  objection  of  this  kind  can  be  made  as  a  general  oll^ection,  where  a  reference 
is  made  to  the  oath  of  the  party.  I  shall  take  this  in  its  most  simple  form, — I  shall 
suppose  this  to  have  been  a  proceeding,  in  which  Ritchie  the  drawer  was  the  plaintiff, 
in  a  suit  against  Alexander  Ritchie  the  accepter :  it  does  not  appear  to  me  that  there  is 
any  sufficient  reason,  under  such  circumstances,  and  in  that  state  of  facts,  to  say  that 
Alexander  Ritchie,  the  defendant,  in  such  a  suit,  would  have  been  deprived  of  a  right  to 
make  his  appeal  to  the  oath  of  the  plaintiff^  merely  because  the  plaintiff  had  become 
incompetent  as  a  witness  as  between  third  persons,  in  consequence  of  his  having  been 
convicted  of  the  crimen  falsi.  There  is  no  authority  that  has  been  cited  for  the  purpose 
of  establishing  such  a  position ;  and  I  see  no  sufficient  ground  on  which  it  can  be  rested, 
as  between  two  parties  in  a  Court  of  justice  who  are  contending  against  each  other.  It 
does  not  appear  to  me,  that  there  is  any  reason  why,  because  one  person  has  committed 
a  crime  which  would  render  him  incompetent  to  give  evidence,  the  other  should  be 
deprived  of  the  benefit  the  law  gives  him,  if  he  chooses  to  avail  himself  of  the  benefit 
of  resting  his  case  on  an  appeal  to  the  oath  of  his  adversary.  It  is  true  that  the  appeal, 
under  such  circumstances,  is  not  likely  to  be  advantageous ;  but  that  is  for  the  con- 
sideration of  the  party  making  the  appeal ;  and  in  the  absence  therefore  of  all  authority 
I  should  say,  in  that  state  of  facts  to  which  I  have  adverted,  namely,  where  one  of  the 
litigating  parties  in  the  suit  was  a  person  who  had  committed  a  [490]  crime,  and  whose 
incompetency  as  a  witness  was  declared,  his  adversary  would  not  be  deprived  of  the 
right  of  appealing  to  his  oath.  The  only  ground  which  has  suggested  itself  to  me  for 
sustaining  the  objection  is,  that  a  Court  of  justice  under  such  circumstances  might 
think  they  ought  not  to  tender  an  oath  to  a  party  who  had  become  infamous  in  conse- 
quence of  the  conviction  of  a  crime. 

"My  Lords,  a  similar  rule  of  law  applies  in  this  country  as  to  the  evidence  of 
persons  convicted  of  certain  crimes,  who  are  thereby  rendered  incompetent  witnesses  in 
a  Court  of  justice ;  but  there  are  many  cases  in  which  an  oath  may  be  tendered  to  a 
party  so  situated — not  an  oath  to  him  as  a  witness,  but  an  oath  under  other  circum- 
stances. It  does  not  appear  to  me,  therefore,  in  this  situation  of  things,  that  if  James 
Ritchie  had  himself  been  the  plaintiff  in  the  suit,  it  would  have  been  incompetent  to 
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Alexander  Ritchie  to  put  him  to  his  oath.  But,  my  Lords,  that  is  not  the  state  of 
things  in  this  case ;  and  it  is  observed  by  the  Lord  Ordinary  in  giving  his  judgment, 
that  it  is  in  a  considerable  degree  in  the  discretion  of  the  Court  whether  or  not  they 
will  allow  the  oath  to  be  tendered ;  and  I  find,  in  referring  to  Mr.  Bell's  book  upon  the 
same  subject,  he  also  lays  down  as  the  law  of  Scotland,  (and  which  I  believe  cannot  be 
questioned),  that  it  is  not  imperative  upon  the  Court,  under  all  circumstances,  to  allow 
the  oath  to  be  put,  but  that  the  Court,  this  being  an  appeal  to  the  equitable  considera- 
tion of  the  Court,  has  a  right  to  exercise  a  discretion  upon  the  subject ;  and  if  they  see 
reason  to  believe  that  justice  is  likely  to  be  perverted  by  the  administration  of  an  oath 
of  that  description,  they  will  not  give  authority  for  the  oath  to  be  administered. 

'*  My  Lords,  in  order  that  I  may  not  be  mistaken  with  respect  to  tlus  doctrine,  I 
will  refer  to  the  language  of  the  Lord  Ordinary,  to  which  I  be^  leave  to  say,  that  on 
consideration  I  entirely  subscribe.     He  says,  *It  is  in  consequence  of  the  equitable 

*  powers  of  the  Court  that  they  permit  any  oath  of  reference  to  be  taken ;  for  in  strict 
'  law  a  bill  is  evidence  of  a  debt ;  but  where  the  Court  has  just  reason  to  apprehend  that 

*  truth  will  not  be  obtained  by  such  an  oath,  it  has  in  many  cases  refused  to  permit  the 

*  oath  to  be  taken.*  Now,  my  Lords,  let  us  consider  what  is  the  situation  of  the  parties 
in  this  case.  James  Ritchie  is  a  bankrupt, — a  bankrupt  under  such  circumstances  that 
he  has  only  a  mere  nominal  interest  in  the  success  of  the  pursuer  in  this  action ; — it  is 
obvious,  therefore,  that  if  the  oath  is  tendered  to  him,  he  stands  substantially  in  the 
situation  of  a  witness, — he  stands  substantially,  and  gives  his  evidence  almost  in  the 
character  of  a  witness; — ^not  in  the  situation  of  a  witness  in  strict  law,  but  in  that 
situation  in  point  of  effect.  Now,  what  is  his  situation  ?  He  stands  in  the  relation  of 
a  brother  to  the  party  who  claims  the  benefit  of  his  oath,  in  addition  to  which  he  is 
wholly  unworthy  of  credit,  in  consequence  of  the  conviction  of  the  crime  of  which  he 
has  been  accused,  and  of  which  he  has  been  found  guilty.  I  should  say,  under  these 
circumstances,  my  Lords,  referring  to  the  doctrine  to  [491]  which  I  have  adverted,  that 
the  Court  would  exercise  a  sound  discretion,  in  a  case  of  this  description,  in  saying,  that 
Alexander  Ritchie  ought  not  to  be  permitted  to  rest  the  case  on  an  appeal  to  the  oath 
of  his  brother. 

"  My  Lords,  the  result  of  what  I  have  stated  will  be  in  substance  to  affirm  the  judg- 
ment of  the  Court  below ; — the  only  doubt  that  has  occurred  to  me  has  been  with  respect 
to  the  terms  in  which  that  judgment  has  been  pronounced.  The  judgment  of  the  Court 
below  is  in  these  terms :  *  In  respect  that  James  Ritchie  was  convicted  and  received 
'  sentence  for  a  crime  which  rendered  him  infamous,  find.  That  the  proposed  reference 
'  to  his  oath  is  incompetent ;  and  remit  to  the  Lord  Ordinary  to  proceed  accordingly, 

*  and  to  determine  all  questions  as  to  expenses.'  Substantially,  I  should  recommend 
to  your  Lordships  to  affirm  the  judgment;  but  I  am  apprehensive,  if  it  is  affirmed  pre- 
cisely  in  the  form  in  which  that  judgment  is  pronounc^,  it  may  be  considered  that  the 
Court  below  meant  to  lay  down  as  a  general  rule,  and  that  this  House  has  concurred 
in  the  opinion,  that  where  a  party  had  been  convicted  of  a  crime  which  rendered  him 
infamous,  under  no  circxmistances,  and  between  no  parties,  could  reference  be  made  to 
his  oath ;  and  I  apprehend  your  Lordships  would  not  be  disposed,  at  least  unnecessarily, 
for  it  is  unnecessary  to  the  decision  of  this  case,  to  lay  down  such  a  doctrine.  For  the 
purpose,  therefore,  of  avoiding  such  a  conclusion  being  drawn  from  the  terms  in  which 
this  judgment  is  pronounced,  although  I  should  recommend  to  your  Lordships  to  affirm 
the  judgment  in  substance,  I  should  suggest  at  the  same  time  that  some  alteration  should 
be  made  in  the  terms  in  which  the  interlocutor  is  conceived ; — that  particular  altera- 
tion I  shall  take  the  liberty,  on  a  future  day,  of  submitting  to  your  Lordships." — Ordered 
accordingly. 

Appellants  AtUhorities, — (2.)  Elchies,  No.  7,  voce  Member  of  Parliament— (3.)  2 
BeU,  512;  4  Ersk.  2,  21 ;  Halkerston,  Feb.  26,  1783,  (12,476). 

Respondents  Authorities.— (2.)  Burnet,  396 ;  4  Ersk.  2,  23 ;  Black,  Dec.  22,  1815, 
(F.C.);  Smith  v.  Knowles,  (Jury  Court,  1824).— (3.)  1  Bell,  253;  Tait's  Law  of 
Evidence,  p.  279. 

Andrew  iPCfrae — James  Duthie, — Solicitors. 

[Cf.  Pattinson  v.  Robertson,  9  D.  228,  230;  Adam  v.  Madachlan,  9  D.  573,  575, 
577 ;  Longworth  v.  YetverUm,  3  M.  665.] 
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IV.  Wilson  &  Shaw  1  [6  S.  94]. 

The  Magistrates  of  Edinburgh,  and  the  Governors  of  Heriot's  Hospital, 
Appellants. — Campbell — Simpson. 

DiOKSONS  Brothers,  Eespondents. — SpanhU — MacDougald. 

17th  Feb.  1830. 

Reparation—  Superior  and  Vassal. — Held,  (affirming  the  judgment  of  the  Court  of 
Session),  That  superiors  who  had  feued  out  ground  for  building  to  a  considerable 
extent  in  streets,  and  constructed  a  common  sewer  or  drain  for  the  use  of  the  streets, 
and,  long  subsequent  to  the  conveyance  of  the  feus,  acknowledged  dominion  over 
the  drain,  by  stipulating  with  a  third  party  to  keep  it  in  repair,  were  liable  for 
damage  occasioned  by  the  disrepair  of  the  drain. 

Dicksons  Brothers,  nurserymen,  had  for  many  years  been  the  tenants  of  a 
piece  of  nursery  ground  belonging  to  Heriot's  Hospital,  situated  on  the  east  side 
of  the  Broughton  Road,  near  Edinburgh,  but  on  a  lower  level  than  that  road. 
The  main  drain  or  common  sewer  from  York  Place,  Albany  Street,  Forth  Street, 
Broughton  Place,  and  other  streets  in  that  quarter  of  Edinburgh,  had,  since  the 
year  1797,  when  York  Place  was  built,  nin  down  under  a  flag-stone  cover 
towards  the  north,  by  the  side  of  the  Broughton  Road,  till  it  emptied  itself  into 
a  grating  at  the  comer  of  the  nursery  ground ;  after  which,  it  continued  its 
course  to  the  eastward  in  an  open  ditch.  Some  years  before  1822,  the  water  in 
the  drain  displaced  the  flag-stone  cover,  about  a  hundred  yards  higher  up  the 
Broughton  Road  than  the  nursery ;  and  although  the  ordinary  run  of  the  sewage 
still  kept  its  course  in  the  drain,  there  was  always,  on  occasion  of  sudden  and 
violent  rains,  an  overflow  at  this  rupture. 

[2]  On  the  4th  of  June  1822,  one  of  these  showers  fell,  and  was  noticed  in  all 
the  newspapers  as  one  of  the  most  violent  thunder-showers  in  the  memory  of  the 
oldest  person  living.  The  drain  was  quite  inadequate  to  carry  off  so  sudden  and 
immense  a  rush  of  water,  which  therefore  ran  down  the  road ;  and  not  passing 
freely  at  the  grating,  rushed  through  the  hedge  upon  the  nursery  ground,  over- 
flowed it,  and  did  considerable  injury  to  the  plants.  Dicksons  Brothers  then 
presented  a  petition  to  the  Sherifi*,  first  against  Heriot's  Hospital,  and  subse- 
quently against  the  Magistrates  of  Edinburgh,  as  superiors  of  the  streets  making 
use  of  the  drain,  praying  for  indemnification  of  the  damage  sustained,  and  for 
repairs  or  enlargement  of  the  drain  by  the  Magistrates  and  the  Hospital,  in 
respect  that  they,  or  either  of  them,  constructed  the  drain,  in  reference  to  which 
they  had  feued  out  their  property  into  streets,  and  thereby,  by  their  own  act, 
greatly  increased  the  drainage  upon  the  inferior  properties.  They  farther 
alleged,  and  without  contradiction,  that  the  Magistrates,  in  1806,  induced  the 
trustees  of  the  road  to  remove  an  interdict  obtained  by  them  on  some  operations 
at  Bellevue,  in  the  immediate  neighbourhood,  by  agreeing  to  alter  the  form  of 
the  common  drain  on  the  Broughton  Road,  and  keep  it  in  repair  in  all  time 
coming. 

The  Magistrates  and  Hospital  stated  in  defence,  that  they  were  only  superiors 
of  the  streets ;  and  that,  whether  they  constructed  the  drain  or  not  at  first,  it  was 
no  longer  theirs,  but  belonged  to  the  feuars,  who  made  use  of  it,  and  who,  having 
the  comTTiodum,  were  subject  to  the  onus :  That  this  was  true,  whether  the  right 
of  the  feuars  was  to  be  viewed  as  property  or  servitude ;  for,  in  the  latter  view, 
the  feuars,  6t8  the  owners  of  the  dominant  tenement,  were  bound  to  keep  the 
subject  of  the  servitude  in  repair :  That  neither  the  Magistrates  nor  the  Hospital 
had  undertaken  any  obligation  relative  to  the  drain, — the  lands  having  been 
made  over  to  the  respective  feuars  precisely  as  held  by  themselves :  That  the 
dimensions  of  the  drain,  and  extent  of  the  streets,  had  long  been  before  the 
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pursuers'  eyes,  as  had  the  rupture  of  the  flag-stone  cover,  and  nevertheless  they 
hfiul  never  complained ;  and  had  even  renewed  their  lease  without  complaining. 

On  the  other  hand,  the  pursuers  maintained  that  the  defenders  were  liable, 
because,  1st,  The  defenders  hawi  made  the  drain,  and  were  proprietors  of  it ;  2d, 
They  hfiwi  crowded  their  lands  with  buildings,  and  let  in  other  drains  without 
challenge,  besides  those  coming  from  their  own  feus ;  3d,  They  drew  large  feu- 
duties,  and  therefore  ought  to  bear  the  burden  in  question ;  4th,  They  had 
[3]  feued  out  the  grounds  on  a  plan  relating  to  the  drain ;  and,  5th,  The  Magis- 
trates had  bound  themselves  to  the  road  trustees,  to  keep  the  drain  in  repair,  to 
prevent  damage  in  another  quarter. 

The  Sheriff,  (27th  June  1822),  before  answer,  remitted  to  Mr.  George  Nicol, 
nursery-gardener,  who  reported  upon  the  amount  of  the  damage;  and  the 
Sheriflfthen  pronounced  the  following  interlocutor : — "  Finds  that  the  defenders, 
"  the  Magistrates  of  Edinburgh,  and  the  Governors  of  Heriot's  Hospital,  when 
"  they  feued  their  grounds  in  York  Place  and  the  awijoining  streets,  ought  to  have 
"  taken  care  that  proper  drains  were  constructed  for  carrying  oflF  the  water  and 
"  fuilzie  from  the  different  feus  on  the  grounds  feued  out,  without  any  damage  to 
'*  the  inferior  grounds ;  and  are,  therefore,  liable  for  any  damage  which  may  have 
"  been  done  to  the  pursuers  in  consequence  of  the  drains  for  carrying  off  the 
*'  water  and  fuilzie  from  their  feus  not  having  been  properly  constructed  :  Before 
"  further  answer,  remits  to  Mr.  Eobert  Stevenson,  civil  engineer,  to  make  a  survey 
"  of  the  sewers  and  drains  from  the  said  feus,  and  of  all  other  sewers  and  drains 
''  falling  into  the  common  drain  running  imder  the  Broughton  Boad  complained 
"  of,  whether  these  come  from  the  feus  of  the  defenders  or  not ;  and  to  report  as 
"  to  the  original  construction,  and  present  state  of  repair,  of  the  said  sewers  and 
"  drains,  and  of  the  common  drain ;  and,  in  particular,  whether  the  damage  to 
"  the  pursuers  has  been  occasioned  by  any  of  the  said  sewers  or  drains  having 
"  been  either  originally  improperly  constructed,  or  being  now  in  bad  repair ;  and 
"  to  specify  the  particular  sewers  or  drains  thus  impropeny  originally  constructed, 
"  or  presently  in  bad  repair ;  and  to  state  in  his  report  the  manner  in  which  the 
"  faulty  sewers  or  drains  should  either  be  constructed  or  repaired ;  and  also,  in 
"  the  event  of  the  common  drain  not  having  been  constructed  for  properly  and 
"  effectually  carrying  off  the  fuilzie  .and  water  conveyed  into  it  by  all  the  other 
"  sewers  and  drains,  or,  being  now  in  a  bad  state  of  repair,  to  specify  how  it 
"  ought  to  be  constructed  or  repaired:  Also,  of  new  remits  to  the  said  Mr. 
"  Greorge  Nicol  to  inspect  the  pursuers*  premises,  and  to  report,  gtuim  primum, 
"  as  to  the  amount  of  additional  damage  sustained  by  the  pursuers  in  conse- 
"  quence  of  the  floods  which  have  tetken  place  since  the  date  of  his  last  report ; 
"  reserving  entire  all  questions  as  to  the  liability  of  the  present  defenders,  or  any 
"  other  person,  to  repair  the  said  sewers  and  drains,  or  to  indemnify  the  pursuers 
"  for  said  damage." 

Both  defenders  reclaimed  without  success.  Mr.  Stevenson  re-  [4]  -ported  as 
follows :  "  The  present  state  of  disrepair  in  which  this  drain  has  for  some  time 
"  been,  independently  of  its  smallness,  is  one  of  the  chief  causes  of  the  flooding 
"  of  the  nursery  grounds :  Because,  instead  of  the  drainage  waters  being  at  once 
"  conducted  by  a  close  drain  of  proper  dimensions  into  the  open  ditch  upon  the 
"  southern  side  of  Nursery  Lane,  they  are  wholly  discharged  upon  the  public 
"  road ;  and,  during  heavy  falls  of  rain,  the  small  eye  or  aperture  at  the  point 
"  marked  B  on  the  plan,  measuring  only  about  nine  by  twelve  inches,  which 
"  communicates  with  this  ditch,  is  constantly  exposed  to  be  suddenly  choked. 
"  The  accumulated  drainage  of  the  district  is  consequently  allowed  to  collect  on 
"  the  public  road,  in  the  hollow  at  the  western  extremity  of  Nursery  Lane ;  and 
"  being  here  cut  off  by  the  stopp«^e  at  the  point  B  from  the  open  ditch,  the 
"  water  thus  collected  discharges  itself  into  the  grounds  of  the  pursuers,  which 
*'  are  imf  ortunately  considerably  under  the  level  both  of  the  public  road  and  of 
"  Nursery  Lane.    By  this  means,  the  damage  complained  of  is  from  time  to  time 
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"  incurred,  and  must  continue,  until  at  least  the  lower  part  of  the  drain  under 
"  Broughton  Rofiwi  is  enlarged,  and  properly  connected  with  the  open  ditch  on 
"  the  southern  side  of  Nursery  Lane.  It  seems  farther  necessary  to  the  reporter, 
"  that  a  stone  wall  of  about  fifty-five  yards  in  length  should  be  built  along  the 
"  northern  side  of  Nursery  Lane,  to  connect  with  that  already  built  on  the 
"  western  side  along  the  public  road,  to  prevent  the  surplus  water,  which  may 
"  still  collect  near  the  point  B,  from  falling  into  the  nursery  ground,  through 
"  the  roots  of  the  thorn  hedge,  even  after  the  completion  of  a  proper  drain  under 
"  Broughton  Boad.  This  d&e  being  extended  eastward  round  a  turn  in  Nursery 
''  Lane,  a  drain  should  be  formed  at  its  eastern  extremity  across  the  lane,  to  con- 
"  duct  such  surplus  waters  into  the  open  ditcL  The  expense  of  the  proposed 
"  arched  elliptical  drain  from  Albany  Street  down  to  the  open  ditch  at  Nursery 
''  Lane,  being  about  three  hundred  and  ten  yards  in  extent,  is  estimated  at  L.3 
"  per  lineal  yard ;  it  will  cost  L.930.  Should  your  Lordship,  however,  be  of 
"  opinion,  that  it  will  be  suflBcient  to  carry  the  proposed  elliptical  drain  from  the 
"  open  ditch  till  it  joins  the  drain  under  Broughton  Koad,  at  or  near  the  point 
'*  marked  A  upon  the  plan,  where  the  drain  is  still  entire,  then  the  distance, 
**  being  only  about  one  hundred  and  ten  yards,  will  cost  the  sum  of  L.330 ;  and 
"  the  proposed  wall  on  the  northern  side  of  Nursery  Lane,  similar  to  that  on  the 
''  western  side,  is  estimated  at  the  rate  of  18s.  per  lineal  yard,  or  L49, 10s.  for 
"  fifty-five  yards." 

[6]  On  this  report  the  Sherifif  (20th  January  1823)  pronounced  the  following 
interlocutor : — *'  Rnds  it  instructed  by  Mr.  Stevenson's  report,  that  the  drains 
"  constructed  for  carrying  oflF  the  water  and  fuilzie  from  the  feus  in  York  Place 
"  were  sufficiently  ample  for  that  purpose ;  but  that,  when  the  drains  from  the 
"  feus  in  the  adjoining  streets  were  allowed  to  communicate  with  the  York  Place 
"  drains,  the  lower  part  of  the  Broughton  Rofiwi  drain  ought  to  have  been  pro- 
''  portionally  enlarged,  so  as  that  the  original  drains  should  be  rendered  sufiGicient 
"  for  carrying  oflF  the  water  and  fuilzie  from  all  the  dififerent  streets  whose  drains 
"  were  allowed  to  communicate  with  the  York  Place  drains :  Finds  it  sufficiently 
"  instructed  by  said  report,  that  the  flooding  of  the  grounds  occupied  by  the 
"  pursuers  was  directly  occasioned  by  the  imperfect  state  of  the  common  drain 
"  under  the  Broughton  Boad,  both  in  r^ard  to  its  dimensions,  and  the  ruinous 
"  state  of  its  lower  compartment :  Therefore,  decerns  against  the  defenders,  as 
"  representing  Heriot's  Hospital,  and  the  Town  of  Edinburgh,  conjunctly  and 
"  severally,  for  the  sum  of  £24,  8s.  6d.  sterling,  being  the  amount  of  the  damages 
"  sustained  by  the  pursuers  previously  to  the  date  of  the  original  application,  as 
"  ascertained  by  Mr.  Nicol's  report.  No.  16,  with  interest  thereof  from  the  date 
"  of  citation :  Farther,  finds  the  defenders,  conjunctly  and  severally,  bound  to 
"  rebuild  and  repair  the  drains  in  question,  in  the  least  expensive  of  the  two 
''  modes  pointed  out  by  Mr.  Stevenson ;  and  ordains  them  to  do  so  at  the  sight 
"  of  Mr.  Stevenson,  within  three  months  from  this  date :  Finds  the  defenders, 
**  conjunctly  and  severally,  liable  in  expenses ;  reserving  to  the  pursuers  to  raise 
**  an  action  against  the  defenders  for  the  damage  sustained  by  them  subsequent 
"  to  the  date  of  the  original  application  in  this  process ;  ^  and  also  reserving  to 
"  the  defenders  their  relief  against  each  other,  according  to  the  value  of  their 
"  respective  feu-duties  in  the  streets  in  question,  or  in  any  other  competent 
"  manner;  reserving  tdso  all  claim  the  defenders  may  respectively  have  against 
"  their  feuars,  and  to  the  feuars  their  objections  as  accords,  and  decerns."  To 
this  interlocutor  the  following  note  was  sulded : — "  If  the  defenders  are  dissatisfied 
"  with  this  interlocutor,  they  can  try  the  general  question  of  their  liability  in 
"  the  Court  of  Session;  and  their  doing  so  may  render  it  unnecessary  for 
-*  the  pursuers  to  bring  any  action  for  the  damage  sustained  since  the  date  of 
"  the  petition." 

I  From  an  overflow  by  a  subeequent  heavy  rain. 
S.R.R.  V,  16 
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The  defenders  having  reclaimed,  the  Sheriff  pronounced  (19  th  [6]  March 
1823)  the  following  interlocutor: — ^"Eecalls  the  interlocutor  of  20th  January 
"  last,  in  so  far  as  it  finds  the  defenders,  conjunctly  and  severally,  bound  to 
"  rebuild  and  repair  the  drains  in  question  in  the  least  expensive  of  the  two 
''  modes  pointed  out  by  Mr.  Stevenson,  and  in  so  far  as  it  ordains  them  to  do  so 
"  at  the  sight  of  Mr.  Stevenson,  within  three  months  from  the  date  of  the  said 
''  interlocutor :  Qiwad  ultra  refuses  the  petitions,  and  adheres  to  the  scdd  inter- 
"  locutor ;  reserving  to  the  defenders  their  relief  against  Messrs.  Bum,  Forsyth, 
"  and  Jollie,  and  others,  who  have  feued  out  for  building  the  ground,  streets,  or 
''  areas,  the  drains  from  which  have  been  allowed  to  communicate  with  the  main 
''  drain  &om  York  Place  down  Broughton  Bead,  and  against  the  feuars  of  the 
"  said  Messrs.  Bum,  Forsyth,  and  Jollie,  and  to  the  said  Messrs.  Bum,  Forsyth, 
"  and  Jollie,  and  their  said  feuars,  their  objections  as  accorda" 

Thereafter  the  defenders  complained  by  advocation  to  the  Court  of  Session 
of  the  judgments  of  the  Sheriff.  Lord  Mackenzie  as  Ordinary  repelled  the 
reasons  of  advocation,  remitted  the  case  simplicUer  to  the  Sheriff,  and  found  the 
defenders  liable  in  expenses.  His  Lordship  sulded  the  following  note: — ^''It 
"  appears  to  the  Lord  Ordinary,  that  the  Hospital  and  the  Town  having  feued 
"  their  property  upon  plans  connected  with  this  drain,  were  bound  to  the 
"  neighbouring  proprietors,  to  one  another,  and  to  the  public,  on  account  of  the 
"  road,  to  keep  the  drain,  or  see  it  kept,  in  proper  condition;  and  that  the 
"  respondents  having  obtained  their  lease,  had  right  to  the  benefit  of  this  obliga- 
"  tion,  both  against  their  own  landlords,  the  Governors  of  the  Hospital,  (who 
"  must  be  held  to  have  undertaken  to  fulfil  this  duty  in  favour  of  their  own 
"  land  so  let),  and  against  the  Town,  which  was  bound  to  all  parties  acquiring 
"  real  right  in  that  land.  It  appears,  then,  that  the  respondents  having  suffered 
'*  dam£^e  from  neglect  to  perform  this  obligation,  must  have  right  of  reparation 
"  against  both  the  advocators." 

On  fiulvising  representations  for  the  defenders,  his  Lordship  issued  the 
following  note: — ^"The  Lord  Ordinary  wishes  to  have  more  precise  explanation 
"  respecting  the  feus  granted  by  the  Hospital  It  seems  now  to  be  stated,  that 
"  the  Hospital  never  feued  out  for  buildmg  any  of  the  ground  held  from  them, 
"  and  now  connecting  with  the  drain  in  question,  but  feued  away  all  this  groiind 
"  by  ordinary  feus,  without  reference  to  any  drain,  to  vassals  who  have  sub- 
"  feued  it  for  building  at  their  own  hand.  This  appears  a  new  statement,  and, 
"  if  correct,  seems  material  The  Lord  Ordinary  wishes  explanation  also 
''  respecting  the  feus  granted  by  the  Town  of  Edinburgh ;  for  the  Magistrates 
"  now  [7]  seem  to  aver,  that  the  Town  did  not  feu  by  a  plan  with  reference  to 
"  this  drain,  as  made,  or  to  be  made,  by  the  superiors  so  feuing,  or  even  with 
"  reference  to  such  drain  at  all,  as  a  thing  to  which  the  feuars  were  to  have 
"  right,  and  to  be  boimd  to  use.  Indeed,  the  Magistrates  do  not  seem  now 
''  distinctly  to  admit  that  the  Town  feued  for  building  at  all  All  these  matters 
"  of  fact  must  be  cleared  up." 

Thereafter  his  Lordship  ordered  condescendences, "  of  what  they  aver  fiuid 
"  offer  to  instmct  with  respect  to  the  feuing  out  of  the  ground  on  which  the 
"  houses  communicating  with  the  drain  running  down  Broughton  Boad  stand  ; 
''  and  on  the  conditions  of  such  feus  with  regard  to  the  drainage,  and  the  ground 
"  or  drainage  plans,  if  any,  with  reference  to  such  feus." 

On  fiulvising  these  condescendences  with  answers,  his  Lordship  refused  the 
representations,  and  adhered  to  the  interlocutor  represented  against. 

On  reclaiming  petitions  and  answers,  the  Lords  of  the  S^nd  Division,  on 
the  7th  December  1826,  adhered,  and  found  expenses  dua^ 

The  Magistrates  and  Heriot's  Hospital  appealed. 

Appellants. — 1.  The  pursuers  have  failed  to  establish  that  the  damage  in 

^  See  5  Shaw  and  Dunlop,  No.  61,  p.  94. 
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question  was  occasioned  bj  the  disrepair  of  the  drain.  On  the  other  hand  it  is 
evident,  that  the  sudden  deluge  of  rain  which  occasioned  the  overflow,  and  which 
was  of  the  nature  of  a  damnum  fatale,  would  have  done  so  even  if  the  drain  in 
its  then  construction  hfiwi  been  perfectly  entire ;  for  it  would  have  done  so  by 
the  run  of  water  on  the  surface  of  the  road.  The  drain,  when  entire,  could  not 
carry  more  than  the  drain  full ;  the  rest  must  have  run  on  the  road ;  and  every 
drain  in  or  near  Edinburgh  upon  that  occasion  overflowed. 

2.  The  defenders  were  not  liable  for  damages  to  the  pursuers  for  not  having 
a  larger  drain,  in  as  much  as  the  pursuers  had  been  tenants  in  their  nursery 
garden  for  many  years,  with  the  drain,  such  as  it  was,  before  their  eyes,  and  had 
msule  no  complaint;  and  hsul  more  than  once  renewed  their  lease,  even  since  the 
rupture  of  the  drain,  without  any  stipulation  on  the  subject  Moreover,  the 
drain,  in  its  then  construction,  was  a  source  of  profit  to  the  pursuers,  in  respect 
of  the  manure  which  they  were  enabled  to  collect  from  it ;  [8]  an  awivantage 
which  they  would  have  lost,  if  the  sewage  water  had  been  carried  past  their 
nursery  grounds  in  a  large  covered  drain. 

3.  Supposing  that  the  damage  had  been  occasioned  by  the  state  of  the  drain, 
and  that  the  drain  hsul  been  constructed  by  the  defenders,  or  either  of  them,  it 
is  contrary  to  every  principle  of  feudal  law  to  hold  the  superiors  connected  with 
the  drain,  after  they  have  conveyed  the  feus  to  the  feuars.  The  drain  is  for  the 
exclusive  benefit  of  the  latter ;  they  alone  use  it,  and  reap  the  benefit  of  it ;  and 
are  responsible  for  the  eflfects  of  over-using  it,  on  the  principle  "  cujus  commodum 
"  ejus  onus"  It  has  been  said  that  the  common  drain  is  not  within  the  property 
of  the  feuars,  and  that  they  cannot,  therefore,  get  access  to  it  to  repair  it :  but 
the  answer  is,  that  their  right  to  use  it  is  a  right  of  servitude,  not  of  property ; 
and  that  as  they,  and  not  the  superiors,  are  the  owners  of  the  dominant  tenements, 
namely  the  feus,  they,  and  not  the  superiors,  are  bound  to  keep  the  subject  of 
the  servitude  in  repair,  and  of  course  to  pay  all  damage  arising  from  its  disrepair. 
Neither  do  the  specialties  on  which  the  pursuers  relv  affect  these  general 
principles ;  and  there  is  no  authority  or  precedent  for  the  plea,  that  it  would 
have  required  an  express  stipulation  to  bind  the  feuars  to  keep  the  drain  in 
repair.  An  express  stipulation  would  be  requisite  to  render  the  superiors  liable ; 
but  the  vassals,  the  owners  of  the  dominium  utile,  and  the  sole  parties  benefited 
by  the  drain,  were  bound,  by  the  established  principles  of  law,  to  uphold  it.  It 
is  true,  that  the  drain  was  formed  by  the  defenders ;  but  this  is  of  no  relevancy, 
because  it  merely  shews  that  they  had  constructed  the  subject  of  the  servitude. 
And  neither  is  it  relevant  to  allege,  (what  is  no  doubt  true),  that  the  Magistrates 
hfiwi,  subsequently  to  conveying  the  feus,  entered  into  an  agreement  with  the  road 
trustees  in  relation  to  this  drain. 

Lord  Chancellor. — "  It  appears  to  me,  that  the  fact  which  the  learned  Counsel  has 
just  stated,  woul(}  in  the  absence  of  other  circumstances  be  decisive  of  this  case,  namely, 
that  the  appellants  have  exercised  an  actual  dominion  over  this  drain,  deciding  what 
persons  should  have  authority  to  make  drains  to  communicate  with  this,  so  as  to  increase 
the  quantity  of  water  to  pass  through  it.  If  they  have  by  any  act  on  their  part  occa- 
sioned this  damage,  they  are  answerable  for  if 

Simpson, — *' I  submit,  that  the  Magistrates  of  Edinburgh  could  not  compromise  the 
rights  of  Heriot's  HospitaJ." 

Lord  Chancellor. — '*  It  is  quite  clear,  that  they  were  all  acting  together  on  those 
occasions,  as  to  the  commimication  of  the  new  with  the  old  drain.  It  appears  to  me, 
that  they  have  clearly  made  themselves  jointly  liable.  The  House  do  not  feel  it  to  be 
necessary  to  hear  [9]  the  Counsel  for  the  respondents.  It  is  sufficient  to  shew  that  the 
evil  arises  in  consequence  of  the  original  defect  in  the  construction  of  the  drain, — I  mean 
by  that,  the  construction  of  the  drain  with  all  the  accessories  to  it  That  being  estab- 
lished, I  think  there  is  an  end  of  the  case ;  and  I  shall  move  your  Lordships  to  affirm 
the  decree  of  the  Court  of  Session." 

Spankie. — "  I  hope  your  Lordships  will  affirm  it  with  costs :  We  are  contending 
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with  very  rich  bodies — The  whole  town  of  Edinburgh  belongs  to  these  two  bodies ;  they 
have  immense  funds." 

Lord  Changbllor. — **  I  am  of  opinion,  that  there  ought  to  be  costs.  This  is  an 
appeal  from  the  unanimous  judgment  of  the  Court  below ;  and  I  see  no  reason  at  all  to 
quarrel  with  the  principle  of  the  judgment  I  move  your  Lordships,  that  the  judgment 
be  affirmed  with  L.60  costs." 

The  House  of  Lords  accordingly  ordered  and  fiwijudged,  that  the  interlocutors 
complained  of  be  aflRrmed,  with  L.60  costs. 

AppdlarU^  AutTwrities.—Btsk  2,  7,  8.  Ersk.  2,  9,  5,  and  2,  9,  12,  and  2,  6,  1. 
Parson  of  Dundee  v.  English,  July  1687,  (14,521). 

Respondents*  Authorities. — Stair,  1,  9,  5.  Ersk.  3,  1,  15.  Gray  v.  Maxwell,  July 
30,  1762,  (12,800).  Downie  v.  Earl  of  Moray,  June  19,  1824,  3  Shaw  and  Dunlop, 
158,  and  Nov.  12,  1825,  lb.  4,  169. 

Spottisvx>ode  and  Bobertson — MacDougald, — Solicitors. 


IV.  Wilson  &  Shaw  17  [6  S.  525]. 

Sea  Insurance  Company  of  Scotland,  Appellants. — Campbell — Sparikie. 

John  Gavin  and  Others,  Eespondents. — Lushington — Brougham. 

18th  Feb.  1830. 

Insxtranoe — [What  is  a  "  Port  "  in  a  question  op  Insurance]. — Found,  (afi&nning  the 
judgment  of  the  Court  of  Session),  That  a  policy  of  insurance  "to  Barcelona,  and  at 
"  and  from  thence,  and  two  other  ports  in  Spain,"  &c.  covered  a  total  loss,  which 
happened  while  the  ship  insured  lay  in  the  roadstead  of  Saloe,  although  there  were 
no  artificial  works  or  other  usual  protections  for  loading  and  unloading,  but  the 
place  was  resorted  to  by  vessels  for  trade,  and  it  was  treated  as  a  port  by  the 
Spanish  and  British  Governments. 

[18]  The  Sea  Insurance  Company  underwrote  a  policy  of  insurance  on  the 
brigantine  Sarah  of  Leith,  belonging  to  Gavin  and  others,  "  at  and  from  Leith  to 
"  Shetland,  and  from  thence  to  Barcelona  and  at  and  from  thence,  and  two 
"  other  ports  in  Spain,  to  a  port  in  Great  Britain."  The  Sarah,  after  loading 
with  fish  in  Shetland,  sailed  for  and  arrived  at  Barcelona ;  but  a  contagious 
fever  raging  there,  she  proceeded  to  Tarr«^ona,  where  she  dischfiu^ged  her  cargo. 
She  then,  in  order  to  take  in  her  home  cargo,  removed  to  the  roadstead  of  Saloe, 
a  port  or  place  ten  miles  from  Tarragona,  and  lying  in  the  hollow  of  an  open 
and  exposed  bay.  While  loading  a  storm  arose,  which  drove  her  ashore,  along 
with  almost  all  the  vessels  lying  there  at  the  time.  The  Sarah  was  totally 
wrecked.     Of  sixty  vessels  in  the  port  of  Tarragona,  only  one  was  saved. 

The  owners  claimed  against  the  Insurance  Company  for  a  total  loss;  but 
were  resisted,  on  the  groimd  that  the  insurance  covered  the  vessel  to  "  two  other 
"  ports  in  Spain ; "  whereas  the  Sarah  was  lost,  not  in  a  "  port,"  but  in  an  open 
roadstead  or  "  place," — a  risk  of  a  very  dififerent  nature  from  the  one  insured,  and 
for  which  a  higher  premium  was  uniformly  paid. 

The  Judge- Admiral,  (before  whom  the  case  was  brought),  allowed  a  proof ; 
and  it  was  established  that  Saloe  Bay,  above  fifteen  miles  in  length,  is  protected 
by  Cape  Saloe  and  the  land  at  the  north  of  the  bay,  from  all  winds  but  those 
from  the  east,  round  by  south  to  west.  It  is  not  well,  but  as  much  protected  as 
any  of  the  ports  in  that  part  of  the  Mediterranean,  from  winds  blowing  up  and 
down  that  sea :  and  although  there  are  very  few  dwelling-houses,  yet  there  are 
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several  warehouses,  and  a  jetty  commanding  a  depth  of  water  suitable  for 
feluccas,  but  not  for  large  vessels.  A  heavy  surf  occasionally  breaks  on  the 
shore,  but  there  is  a  good  roadstead  and  anchorage  where  all  vessels  lie  trading 
to  Saloe,  and  there  is  a  port  captain.  The  British  consul,  who  resides  at  Ecus, 
(where  the  merchants  live), — a  town  about  eight  miles  inland,  and  of  which 
Saloe  is  generally  considered  as  the  port, — describes  himself  "  vice  consul  for  the 
"  port  of  Saloe  and  its  district."  There  is  a  custom-house,  (a  branch  of  the  one 
at  Bous),  with  custom-house  officers ;  but  this  is  usual  in  all  the  accessible  bays 
of  Spain.  Vessels  trading  to  Saloe  chiefly  export  and  take  their  cargo  on  board 
in  small  craft.  The  situation  of  the  Sarah  was  fixed  by  the  port  captain  and 
custom-house  officer.  She  rode  in  the  usual  anchorage,  and  could  not  without 
their  permission  have  changed  her  position.  On  the  other  hand,  at  Tarragona 
and  Barcelona  there  are  regular  moles  and  artificial  works  [19]  for  the  protection 
of  large  vessels,  with  deep  water,  and  accommodation  for  loading  and  unloading, 
although  not  affording  security  against  south-westerly  gales;  and  when  these 
blow  with  violence,  the  roadstead  at  Saloe,  as  possessing  greater  range,  is  prefer- 
abla  Insurance  brokers  differed  as  to  their  opinions,  whether  Saloe  was  to  be 
considered  as  a  "  port,"  in  the  meaning  of  the  word  in  the  policy ;  and  it  appeared 
that  a  higher  premium  was  exacted  for  an  insurance  to  "  ports  and  places,"  than 
to  "  ports  "  alone.  Naval  men  also  gave  opposite  opinions,  whether  Saloe  was  a 
"  port "  or  merely  an  "  anchorage."  The  Judge- Admiral  directed  that  the  opinion 
of  Mr.  Tindal  of  the  English  Bar  ^  should  be  taken.*  His  opinion  being,  that  an 
English  jury  would,  on  the  evidence,  have  held  that  Saloe  Bay  was  a  port 
within  the  meaning  of  the  policy,  the  Judge- Admiral  found  it  proved  that  Saloe, 
where  the  Sarah  was  wrecked,  was  a  port  within  "  the  meaning  of  the  policy  in 
''  question,  and  that  the  vessel  was  within  the  same  at  the  time  the  loss  took 
"  place,"  and  therefore  decerned  «^ainst  the  defenders. 

The  Insurance  Company  brought  the  case,  by  suspension,  before  the  Court  of 
Session,  who  (3d  March  1827)  repelled  the  reasons  of  suspension,  found  the 
letters  orderly  proceeded,  and  decerned  with  expenses.* 

The  Insurance  Company  appealed. 

Appellants, — ^The  evidence  shews,  that  Saloe  Bay  was  not  a  port,  '^  locus 
"  condtcsvs"  calculated  for  the  protection  and  safety  of  ships.  There  was  no 
harbour,  no  mole,  no  security  against  the  most  dangerous  and  prevailing  winds 
in  the  Mediterranean ;  no  artificial  works,  without  which  the  designation  port  is 
never  given.  Had  the  respondents  insured  to  ports  or  places,  or  to  ports  or  open 
roadst^wis,  the  contract  would  have  been  different,  and  the  premium  higher. 
The  very  word  "  other "  shews  the  meaning  of  parties ;  but  Saloe  Bay  has  no 
resemblance  to  the  ports  of  Tarragona  and  Barcelona. 

Bespondents, — ^Artificial  works  are  not  the  essence  of  a  port.  It  is  enough 
that  the  place,  basin,  or  anchorage,  is  held  by  [20]  general  usage,  by  the  practice 
of  traders  and  merchants,  to  be,  and  has  by  the  sanction  of  Government  assumed 
the  character  of  a  port,  and  that  it  is  resorted  to  as  such.  This  is  the  case  with 
Saloe.  Besides,  the  appellants  must  be  presumed  to  have  known,  that  a  great 
proportion  of  the  Spanish  ports  in  the  Mediterranettn  are  little  more  than 
natural  bays,  with  anchorage  grounds,  and  protected  more  or  less  by  the  head- 
lands of  the  crescent 

Lord  Chanobllor. — "  I  have  carefully  read  these  papers ;  and  I  have  made  up  my 
mind,  that  if  I  had  been  on  the  juiy,  I  would  have  found  that  Saloe  was  a  port  within 
the  meaning  of  the  x>olicy ;  and  if  your  Lordships  are  of  the  same  opinion,  I  would 
suggest  the  propriety  of  your  Lordships  pronouncing  an  affirmance,  with  costs;  say  L.50." 

^  Now  Lord  Chief  Justice  of  the  Common  Pleas. 

2  The  appellants  alleged  that  they  took  the  opinion  of  Sir  James  Moncreiff  of  the 
Scottish  Bar,  (now  Lord  Moncreiff),  whose  opinion  was  directly  to  the  contrary. 
«  5  Shaw  and  Dunlop,  No.  268,  p.  525. 
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The  House  of  Lords  accordingly  ordered,  that  the  judgments  be  afl&rmed,  with 
L.50  costs. 

Appellants*  Atd7iontie8.—2  Taunton,  403 ;  1  Marshall,  248,  276 ;  2  Barnwell  and 
Alderston,  460;  1  Taunton,  517;  4  Taunton,  660;  2  Campbell,  541. 

Respondents*  Authorities, — MoUoy,  de  Jure  Maritime  ;  2  Postlethwaite's  Diet.  500 ; 
Gait's  Mediterranean,  102 ;  Comyn's  Digest,  voce  Merchant,  Marine  Insurance,  208 ;  1 
Marshall,  6,  5. 

Moncreiff,  Webster,  and  Thompson — Spottiswoode  and  Bobertson, — Solicitors. 

[Cf.  Hunter  v.  Northern  Marine  Insurance  Co,  Ltd.,  1888,  15  R  (H.L.)  72,  76.] 


IV.  VSTilson  &  Shaw  22  [5  S.  779 ;  Ross'  L.O. ;  L.E.  voL  3,  696]. 

Alexander  Mbin,  (Trustee  of  James  Taylor),  Appellant — Brougham —  Wilson. 
Taylors,  and  Others,  Kespondents. — Lushington — James  Campbell 

23d  Feb.  1830. 

Feb  or  Liferent. — Clause  of  a  deed  held  (affirming  the  judgment  of  the  Court  of 
Session)  to  create  a  trust,  so  as  to  carry  the  fee  to  children,  and  a  liferent  to  the 
father. 

John  Taylor  of  Spring-Bank  executed  a  general  disposition  and  deed  of 
settlement,  by  which,  "  under  the  burdens,  provisions  and  declarations,  and  for 
"  the  purpose  of  being  divided  and  held  in  manner  underwritten,"  he  "  disponed 
"  his  whole  estate,  heritable  and  moveable,  to  and  in  favour  of  James  Taylor, 
"  baker  and  farmer  in  Whitburn,  Thomas  Taylor,  farmer  in  Bankhead  near 
"  Falkirk,  Kobert  Taylor,  baker  in  Glasgow,  and  William  Taylor,  grocer  there, 
"  my  brothers,  heritably  and  irredeemably,"  &c  sun^ating  and  substituting 
the  said  James  Taylor,  Thomas  Taylor,  and  William  &ylor,  in  his  full  right, 
title,  and  place  of  the  whole  premises,  with  power  to  do  every  thing  thereanent 
which  he  could  have  done  if  in  Ufa  For  carrying  the  deed  into  effect,  he  bound 
and  obliged  himself,  his  heirs  and  successors,  to  mf ef t  and  seize  the  said  James 
Taylor,  Thomas  Taylor,  and  William  Taylor,  their  heirs  and  assignees,  in  the 
whole  lands  and  other  heritages  above  disponed,  requiring  infeftment;  but 
declaring  always,  that  the  said  disposition  was  granted,  and  to  be  accepted  by 
his  said  [23]  disponees,  under  the  burdens  and  conditions  therein  written,  and 
that  the  said  subjects  should  be  held  by  them  in  liferent,  and  belong  to  their 
children  in  fee,  in  the  proportions  after  specified.  First,  With  and  under  "  the 
"  burden  of  his  debts  and  provisions  to  his  widow,"  &c. ;  and  "  under  these 
"  burdens  my  said  subjects  shall  be  held  by  my  said  disponees,  in  the  pro- 
"  portions,  and  on  the  terms  and  conditions  following :  viz.  My  said  disponees 
"  shall  divide  the  same  into  twelve  equal  shfiures  or  parts ;  and  I  hereby  appoint, 
"  that  four  and  one-half  of  these  shares  or  parts  shall  be  held  by  the  said  James 
"  Taylor  in  liferent,  during  all  the  days  and  years  of  his  lifetime ;  and,  at  his 
"  decease,  the  fee  and  property  thereof  shall  be  divided  among  the  children 
"  lawfully  procreated  of  his  body,  as  follows :  viz.  One  equal  share  to  each  of 
*'  his  sons,  and  one  equal  share  to  his  two  daughters,  Mary  Taylor,  spouse  of 
"  James  Ross  in  Carluke,  and  Ann  Taylor,  spouse  of  Thomas  Grosart,  late  baker 
"  in  Glasgow,  to  be  divided  equally  among  them ;  declaring,  that  the  survivors 
**  or  survivor  of  my  said  disponees  shall  see  the  share  devised  to  the  said 
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"  Mary  Taylor  and  Ann  Taylor  equally  divided  betwixt  them,  and  the 
"  half  belonging  to  the  said  Mary  Taylor  secured  to  her  in  liferent,  and 
"  to  her  children  equally  among  them  in  fee,  and  the  other  half  secured  to  the 
"  said  Ann  Taylor  in  liferent,  and  to  her  children  equally  among  them  in  fee. 
"  In  the  next  place,  I  hereby  appoint  that  two  of  the  foresaid  shares  shall  be  held 
"  by  the  said  Thomas  Taylor  in  liferent,  during  all  the  days  and  years  of  his 
"  lifetime,  and  at  his  decease  the  fee  and  property  thereof  shall  be  divided 
"  equally  among  the  children  lawfully  procreated  of  his  body,  share  and  share 
"  alika  In  the  third  place,  I  appoint  that  one  of  the  said  shares  or  parts  shall 
"  be  held  by  the  said  Kobert  Taylor  in  liferent,  during  all  the  days  and  years  of 
<<  his  lifetime,  and  at  his  decease  the  fee  and  property  thereof  shall  belong  to 
"  Elizabeth  Taylor,  his  daughter ;  but  if  be  shall  leave  any  other  lawful  child 
**  or  children,  the  same  shaU  be  divided  among  his  whole  lawful  children,  share 
"  and  share  alike :  And,  in  the  fourth  place,  I  hereby  appoint  that  four  and 
'*  one-half  of  the  foresaid  shares  or  parts  shall  be  held  by  the  said  William 
"  Taylor  in  liferent,  during  all  the  days  and  years  of  his  life;  and,  at  his 
"  decease,  the  fee  and  property  thereof  shall  belong  to,  and  be  divided  among 
"  the  children  lawfully  procreated  of  his  body,  shwe  and  share  alike.  And  I 
"  hereby  provide  and  declare,  that  in  case  any  of  the  children  of  my  said 
"  brothers  shall  die,  leaving  lawful  issue  of  their  bodies,  the  share  which  would 
''  have  descended  to  such  deceased,  shall  belong  to  and  be  divided  among  his 
"  [24]  or  her  children  equally,  share  and  share  alike :  And  in  these  terms  this 
"  general  conveyance  of  my  subjects  above  written  shall  be  accepted  and  held 
"  by  my  said  disponees,  and  not  otherwise." 

As  this  deed  only  contained  a  general  oblation  to  execute  all  deeds 
necessary  for  carrying  the  settlement  mto  effect,  fiiomas  Taylor,  the  immediate 
elder  brother,  expede  a  service  as  heir  of  conquest  to  John  Taylor ;  and  in  that 
character  was  infeft  in  the  heritable  subjects  which  had  belonged  to  his  brother. 
He  then  executed  the  necessary  dispositions  to  himself  and  his  brothers, 
narrating  the  disposition  and  settlement  by  John  Taylor,  and  in  terms  thereof 
disponed  the  properties  to  the  four  brothers,  imder  the  special  provision  that 
they  should  hold  them  on  the  terms  and  conditions  contained  in  the  settlement. 
At  the  date  of  the  deed,  James,  one  of  the  disponees,  had  children  alive.  He 
thereafter  became  bankrupt;  and  Alexander  Mein  having  been  appointed 
trustee,  instituted  an  action  of  declarator  to  have  it  found,  that  although 
James  Taylor  was  exfdde  of  the  deed  only  a  liferenter,  yet  as  the  fee  was 
granted  to  children  nascUims,  it  by  virtue  of  law  vested  in  him.^  The  children 
answered,  that  the  rule  of  law  on  which  the  trustee  founded  had  no  application 
to  fiduciary  fees;  and  that,  under  the  settlement  in  question,  the  property 
vested  only  in  trust  in  the  four  brothers,  who,  while  they  enjoyed  the  liferent, 
held  the  principal  for  behoof  of  the  fiars. 

The  Lord  Ordinary  sustained  the  defences,  found  expenses  due,  and  issued 
the  subjoined  note,  explanatory  of  his  judgment*  [26]  The  Court  (8th  June 
1827)  adhered.    (5  Shaw  and  Dunlop,  No.  364,  p.  779.) 

^  The  trustee  did  not  dispute  the  rights  and  interests  of  the  two  daughters  to  the 
fee  of  their  respective  shares,  because  they  were  called  nominaiim. 

*  "  When  a  conveyance  is  made  to  one  in  liferent,  and  his  children,  unnamed  or 
unborn,  in  fee,  it  is  settled  law  that  the  fee  is  in  the  parent,  and  that  the  children  have 
only  a  hope  of  succession,  to  prevent  the  infringement  of  the  feudal  maxim,  that  a  fee 
cannot  be  in  pendente.  It  is  perhaps  to  be  regretted  that  the  point  was  so  settled, 
because  the  plain  intention  of  the  maker  is,  in  consequence,  often  sacrificed  to  a  mere 
form  of  expression;  and  the  feudal  maxim  might  have  been  saved  by  supposing  a 
fiduciary  fee  in  the  parent,  as  is  done  when  the  liferent  is  restricted  by  the  word 
allenarly  or  only.  Upon  this  point,  however,  it  is  too  late  to  go  back ;  but  certainly 
the  principle  ought  not  to  be  extended  to  cases  which  have  not  yet  been  brought  under 
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Alexander  Mein  appealed. 

Appellant, — ^It  is  an  established  principle  in  the  law  of  Scotland,  that  where 
a  liferent  is  vested  in  the  parent,  and  the  fee  destined  to  children,  either  unborn 
or  unnamed  in  the  deed,  the  right  of  fee  is  held  to  be  in  the  parent,  and  the 
children  have  only  a  hope  of  succession.  If,  however,  the  taxative  word 
"  allenarly "  or  "  only "  be  introduced,  the  interest  of  the  parent  is  reduced  to 
a  bare  tcsufrtui,  and  the  fee  is  fiduciary  in  him  for  behoof  of  the  children.  This 
has  been  fixed  by  a  series  of  decisions. 

Lord  Chancellor. — ^You  do  not  mejm  to  argue,  that  there  is  nothing  except 
the  word  "  allenarly,"  that  could  produce  that  effect  ? 

Wilson, — ^No,  my  Lord ;  but  still  the  rule  of  law  is  important  in  considering 
what  other  expressions,  apparently  conveying  a  mere  liferent,  have  been  held 
to  amount  to  the  conveyance  of  a  fee. 

Lord  Chancellor, — ^This  case  seems  to  have  been  decided  on  the  ground  of 
the  fee  being  a  fiduciary  fee.  It  is  most  material  to  meet  the  case  on  that  ground. 
It  is  the  one  on  which  Lord  Corehouse  decided.  Not  that  the  facts  were  pre- 
cisely the  same  in  this  case  as  in  the  case  which  he  cited ;  but  he  extracted 
the  principle  of  that  case,  and  applied  that  principle  to  the  facts  of  this  case. 
It  came  afterwards  before  the  Court  of  Session,  and  was  there  decided 
on  the  same  principle;  and  therefore  the  material  inquiry  is,  whether 
the  judgment  can  be  supported  on  that  ground.  [26]  The  general  rule  of  the 
Scotch  law  on  this  subject  seems  very  clear  and  distinct 

Wilson. — ^We  shall  fiwiopt  the  suggestion  of  your  Lordships,  and,  refraining 
from'  saying  any  thing  more  on  the  rule  of  law,  shall  only  further  inquire, 
whether  this  is  a  deed  so  expressed  as  to  come  under  the  operation  of  the  case 
of  Seton.  The  soundness  of  that  decision  we  do  not  dispute ;  but  it  was  a  case 
of  direct  trust.  The  present  deed,  however,  is  neither  in  form  nor  terms  a 
trust-deed.  On  the  contrary,  it  possesses  all  the  qualities  of  a  simple  disposition. 
The  property  being  cumtUo,  and  the  four  brothers  constituted  joint  tencuits,  a 
division  was  necessary:  accordingly,  the  property  is  conveyed  to  the  four 
brothers,  for  the  purpose  of  being  divided  in  manner  underwritten.  But  to 
divide  implies  to  convey ;  and  the  instant  that  there  is  a  division  and  conveyance, 
the  joint  labour  of  the  four  brothers  ceases.  Even,  therefore,  if  they  divided 
and  conveyed  qtui  trustees,  that  trust  expires  with  the  act  of  division.     But  the 

it.  In  the  present  case,  the  subjects  are  not  disponed  to  Messrs.  Taylor  in  liferent, 
and  their  children  in  fee,  but  on  the  contrary,  to  the  Messrs.  Taylors  in  fee,  because 
the  obligation  to  inf eft  is  in  favour  of  them  and  their  heirs  and  assignees.  The  question 
therefore  is.  Whether  the  fee  so  given  is  absolute  or  qualified?  a  question  to  be  deter- 
mined by  the  ordinary  rules  of  construction.  It  appears  clearly  that  it  is  a  qualified 
or  fiduciary  fee,  because  it  is  granted  under  certain  burdens  and  conditions.  The  dis- 
penses are  required  to  divide  &e  property  into  twelve  equal  shares,  four  and  a  half  of 
which  are  to  be  held  by  James  Taylor  in  liferent,  two  by  Thomas  in  liferent,  one  by 
Robert  in  liferent,  and  four  and  a  half  by  William  in  liferent ;  and  it  is  decla]^ed,  that 
at  the  death  of  each  liferenter  his  share  or  shares  shall  belong  to  his  children.  The 
mode  of  division  is  also  distinctly  pointed  out.  In  the  case  of  James  Taylor,  who  had 
children  in  existence,  the  disponees,  or  the  survivor  or  survivors,  are  specially  directed 
to  divide  the  shares  of  the  two  daughters  who  are  named,  equally  betwixt  them,  and  to 
secure  them  to  the  ladies  in  liferent,  and  their  children  in  fee  ;  and  particular  directions 
are  also  given  with  regard  to  the  division  of  the  shares  of  Robert  Taylor  and  William 
Taylor ;  all  which  implies  that  the  disposition  to  the  Messrs.  Taylors  is  a  trust  to  enable 
them  to  execute  certain  purposes.  But  where  a  fiduciary  fee  is  given  to  a  person,  and 
it  13  directed  that  be  himself  shall  enjoy  the  liferent,  and  still  more  clearly,  when  a 
fiduciary  fee  is  vested  in  several  persons  collectively,  and  the  survivor  or  survivors,  and 
each  of  them  separately  is  to  have  a  liferent,  such  liferent  must  be  construed  a  naked 
umjrtietf  in  the  same  manner  as  if  it  had  been  qualified  by  the  word  allenarly. — See  the 
case  of  Seton  against  the  creditors  of  Hugh  Seton,  6th  March  1793,"  (4219,  voce  Fiar). 
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property  being  divided,  what  are  the  interests  of  the  parties  ?  The  deed  says, 
the  properties  are  to  be  held  in  manner  underwritten, — the  shares  "  shall  be 
"  held  by  the  said  James  Taylor  in  liferent,"  not  that  the  disponees  are  to  hold 
for  James  Taylor  in  liferent.  Now  if ,  as  is  clear,  the  testator  hfiwi  disponed 
directly  to  James  Taylor  in  liferent,  and  to  the  children  in  fee,  the  fee  would 
have  been  in  James ;  why  should  any  other  conclusion  follow,  where  the  testator 
dispones  to  four  disponees,  directing  them  to  convey  in  liferent,  &c.  ?  Even 
if  the  testator  intended  otherwise,  his  intention  cannot  be  permitted  to  disturb 
a  fixed  rule  bf  law.  But  the  manner  in  which  he  uses  the  word  "  descendants  " 
implies,  that  he  considered  the  children  took  as  heirs,  and  not  as  trust-disponees 
to  the  four  brothers. 

Lord  Cfhancellor. — ^Are  there  any  precise  words  necessary  by  the  law  of 
Scotland,  for  the  purpose  of  creating  a  trust-deed  ?  Is  it  not  sufficient,  if  you 
collect  from  the  whole  tenor  of  the  instrument,  that  the  property  is  conveyed 
in  order  that  certain  things  may  be  done  by  the  parties  who  are  grantees  and 
feoffees  ?  Does  not  that  make  them  trustees  according  to  the  law  of  Scotland, 
as  well  8ts  of  England  ?  Does  not  this  deed,  under  the  burdens,  provisions  and 
declarations,  and  for  the  purpose  of  being  divided  and  held  in  manner  therein 
and  herein  underwritten,  give,  grant,  assign  and  dispone,  and  so  forth  ? 

Wilsan. — ^Very  true;  but  if  there  be  a  trust  at  all,  it  expired  when  the 
division  among  the  brothers  took  place.    Then  the  brothers  became  fiars. 

Lord  Chancellor, — I  ask  this  for  information :  A  certain  num-  [27]  -ber  of 
shares  are  to  be  held  by  Taylor  in  liferent,  what  is  there  to  prevent  the  fee 
being  still  in  the  trustees  ?  Then,  at  the  death  of  James  Taylor,  he,  holding  in 
liferent,  something  further  is  to  be  done :  at  his  death  the  fee  of  the  property 
is  to  be  divided  among  the  children  lawfully  procreated  of  his  body.  Is  there 
any  thing  inconsistent  with  the  law  of  Scotland,  (certainly  there  is  not  with  the 
law  of  England),  in  the  trustees  having  the  fee,  and  James  Taylor  the  liferent  ? 

Wilson. — ^Nothing,  my  Lord,  if  the  party  express  himself  in  an  apt  and 
legal  form. 

Lord  ChancMor, — ^Then  the  fee  is  not  in  pendente.  The  case  is  very  clear : — 
The  testator  says,  "  the  survivors  of  my  said  disponees  shall  see  the  share  devised 
"  to  Mary  Taylor  and  Ann  Taylor  equally  divided  between  them ; "  and  when 
it  is  said,  "  at  his  death  the  real  property  shall  be  divided,"  that  imports  that 
it  is  to  be  divided  by  the  trustees.  But  if  there  be  a  trust  continuing  during 
the  life  of  James  Taylor,  how  can  the  fee  be  said  to  be  w  pendente  t 

Wilson. — If  that  be  your  Lordship's  view  of  the  import  of  the  deed  in 
question,  it  will  be  difficult  to  oppose  the  judgment. 

Lord  Chancellor. — I  have  been  of  that  opinion  from  the  beginning.  Mr. 
Brougham  ai^ed  the  case  extremely  well  and  fully  in  all  its  points,  except 
this ;  he  passed  it  over  very  gently.  I  was  glad  to  hear  his  dissertation  on  the 
law ;  but  by  passing  over  this  point  so  lightly,  he  confirmed  me  in  my  opinion, 
and  satisfied  me  that  he  felt  as  I  felt 

On  Dr.  Lushington  opening  for  the  respondents, — 

Lord  Chanobllob. — **  Although  this  is  not  a  formal  trust-deed,  I  consider  it  to  be 
one  substantially.  In  the  case  of  the  creditors  of  Frog,  which  has  been  referred  to,  a 
legal  subtlety  prevented  the  fee  vesting  in  the  children  nascUuri.  That  is  avoided  here 
by  the  appointment  of  trustees.  I  consider  that  the  trust,  as  far  as  relates  to  the  fee, 
remains  in  the  trustees,  and  the  liferent  in  the  particular  individual,  James  Taylor. 
Under  t^ese  circumstances,  it  is  quite  imnecessary  to  apply  the  general  rule ;  and  this 
seems  to  have  been  the  ground  upon  which  the  case  was  decided  below.  That  is  my 
opinion  as  one  of  your  Lordships ;  and  if  the  rest  of  your  Lordships  are  of  that  opinion, 
we  may  save  time  and  go  no  further." 

The  House  of  Lords  ordered  that  the  interlocutors  complained  of  be  affirmed. 

Digitized  by  VjOOQ IC 


250  MEIN  V.   TAYLORS,  &a  XV.  WOMn  *  Shaw. 

Appellants  Auihontie8.—GaaeB  under  head  " Fiar,"  (42584297.)  Creditors  of  Frog, 
Nov.  25,  1735,  (4262).  Mackintosh,  Jan.  28,  1812,  (F.C.)  Wilson,  Dec.  14, 
[28]  1819,  (F.C.)  Maxwell,  June  7,  1822 ;  1  Shaw  and  Dunlop,  No.  520.  Kennedy, 
Feb.  19,  1825  ;  3  Shaw  and  Dunlop,  No.  378.  Dewar,  Feb.  6,  1821 ;  affirmed  May  5, 
1825,  1  Wilson  and  Shaw,  No.  161. 

A,  Dobie — MacDtmgald  wnd  CaUender, — Solicitors. 

[Cf.  Ro88  V.  King,  1847,  9  D.  1327,  Ckmstie  v.  Oumsti^s  Trustees,  1876,  3  R. 
921,  925.] 


IV.  Wilson  &  Shaw  28  [4  S.  42]. 

Trustees  of  John  Brown,  Appellants. 

Mary  Brown,  Respondent. 

3d  March  1830. 

Foreign — Res  Judicata. — Judgment  having  heen  pronounced  in  a  competent  Court  in 
the  United  States  of  America,  finding  a  Scotch  legatee  entitled  to  a  legacy  under  a 
settlement  executed  in  the  United  States  of  America  hy  a  Scotchman  domiciled 
there ; — Held,  (affirming  the  judgment  of  the  Court  of  Session),  That,  under  the 
circumstances,  an  offer  to  prove  hy  the  opinion  of  American  Counsel,  that  the  clause 
in  the  settlement  conveying  the  legacy  did  not  import  a  right  of  fee,  but  only  of 
liferent,  was  inadmissible. 

Agent  and  Principal. — Circumstances  under  which  it  was  held,  (affirming  the  judg- 
ment of  the  Court  of  Session),  That  a  party  receiving  money  as  attorney  of  another 
was  bound  to  lay  it  out  at  interest  within  six  months  thereafter,  and  was  liable  in 
5  per  cent,  for  all  money  not  so  laid  out ;  and  that  he  was  entitled  to  a  commission 
of  2\  per  cent  on  the  money  received  by  him. 

William  Brown,  a  Scotchman,  domiciled  in  the  United  States  of  North 
America,  died  at  Eichmond  in  Virginia  in  1811.  He  was  survived  by  his  father 
and  mother,  James  and  Mary  Brown,  and  by  three  sisters,  Jean  (Mrs.  Muir), 
Isabella  (Mrs.  Black),  and  the  respondent  Mary  Brown,  all  residing  in  Scotland. 
By  a  will  dated  in  1805,  he  declared,  that  "  the  remainder  of  my  estate,  after 
"  deducting  therefrom  the  above  legacies,  is  to  be  divided  in  the  following 
"  manner :  viz.  To  my  father  and  mother,  James  and  Mary  Brown  of  Kirkcud- 
"  bright.  North  Britain,  I  leave  one  fourth  share  of  the  balance  of  my  estate, 
"  to  them  or  the  survivor  of  them.  To  my  sister  Jean  Muir,  Kirkcormick,  in 
"  Galloway,  Scotland,  I  leave  one-fourth  share  of  the  balance  of  my  estate,  at 
"  her  death  to  be  equally  divided  between  her  children.  To  my  sister  Isabella 
"  Black,  of  Castle  Douglas,  Scotland,  I  leave  one-fourth  of  the  remainder  of  my 
"  estate,  to  be  at  her  death  equally  divided  between  her  children.  To  my  sister 
"  Mary  Brown,  Kirkcudbright,  North  Britain,  I  leave  the  remaining  one-fourth 
*'  share  of  the  balance  of  my  estate,  at  her  death  to  be  equally  divided  between 
"  her  children,  should  she  have  any,"  He  had  also  a  nephew,  John  Brown,  the 
natural  son  of  a  deceased  brother,  to  whom  he  left  a  small  special  l^acy. 

The  will  was  regularly  proved  in  America,  and  the  testator's  father  and 
mother  administered  to  some  funds  which  he  had  in  [29]  England.  In  February 
1815  the  father  and  mother  executed  a  deed  of  settlement,  by  which  they  con- 
veyed to  the  survivor  their  right  and  interest  in  the  will.  In  February  1816 
the  father  died.  About  the  same  time  the  respondent  Mary,  and  her  sister  Jean 
with  her  husband,  instituted  a  suit  in  the  federal  Chancery  Court  of  the  United 
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States  for  the  Virginia  district,  in  which  a  decree  was  pronounced  on  the  24th 
of  May  1816,  setting  forth  that  the  defendants,  "John  Brown  (the  nephew),  and 
"  Margaret  Brown  (the  mother),  administratrix,  with  the  will  annexed,  of  the 
"  said  William  Brown,  being  out  of  this  country,  and  the  plaintifiFs  appearing 
"  to  have  proceeded  against  them  in  the  mode  prescribed  by  law  £^ainst  absent 
"  defendants ;  and  they  still  failing  to  appear,  on  motion  of  the  plaintiffs  by 
"  Counsel,  the  Court  doth  take  their  bill  for  confessed  as  to  these  defendants ; 
"  and  the  said  cause  coming  on  to  be  heard  this  day  as  to  the  other  defendants 
"  upon  the  bill,  their  answers  and  an  exhibit  was  argued  by  Counsel  On  con- 
"  sideration  whereof  the  Court  is  of  opinion,  that  the  said  Jean  Muir,  Mary 
"  Brown,  and  Isabella  Black,  by  the  will  of  the  said  William  Brown,  the  exhibit 
"  referred  to,  are  entitled  each  to  one-fourth  of  the  estate  remaining  of  the  said 
"  Willifun  Brown,  after  the  payment  of  the  just  debts,  and  the  legacies,  amount- 
"  ing  to  ten  thousand  dollars,  bequeathed  to  others ;  but  that  the  payment  of 
"  the  share  of  the  said  Jean  Muir  and  Isabella  Black  ought  not  to  be  made, 
''  unless  security  be  given  that  at  their  respective  deaths  their  said  shtu:^  should 
"  be  divided  amongst  their  children,  as  provided  by  the  will  of  the  said  testator ; 
"  and  doth  accordingly  adjudge,  order,  and  decree,  that  the  defendants,  Archibald 
"  Eobertson  and  Wilfiam  Black,  surviving  executors  of  the  scdd  William  Brown, 
"  do  pay  to  the  said  Mary  Brown  one-fourth  of  the  residuary  estate  of  the 
"  testator,  and  to  the  said  Bobert  Muir  and  William  Black,  in  right  of  their 
"  respective  wives,  each  one-fourth  of  the  said  residuum,  upon  their  severally 
"  executing,  in  person  or  by  their  attorney,  bond,  to  be  deposited  with  the  clerk 
"  of  this  Court,  payable  to  the  said  surviving  executors,  in  the  penalty  each  of 
"  seventy  thousand  dollars ;  with  condition,  that  at  the  deaths  of  their  said 
"  wives  their  scdd  legacies  shall  be  divided  amongst  their  children,  as  provided 
"  by  the  will  of  the  said  testator :  and  liberty  is  reserved  to  the  parties  to  apply 
"  to  the  Court  for  a  settlement  of  the  account  of  administration  of  the  executors 
"  of  the  said  William  Bix)wn,  and  such  further  directions  as  may  be  necessary ; 
"  and  the  Court  doth  further  fiwijudge,  order,  and  decree,  that  the  cost  of  this 
"  suit  be  paid  out  of  the  residuum  of  the  said  testator's  estate." 

[30]  In  the  course  of  the  same  month,  the  mother  hsul  consulted  an  English 
Counsel,  (Sir  Arthur  Pigott),  as  to  whether  the  bequest  to  Mary  conferred  on 
her  the  fee  or  liferent  of  the  fourth  share  of  the  residue ;  and  he  gave  his  opinion, 
"  that  Mary  Brown  took  only  the  interest  for  her  life.  If  she  never  had,  and 
"  will  not  now  have  any  children,  the  share  of  which  she  took  only  the  interest 
"  for  her  life  is  undisposed  of,  and  seems  therefore  to  have  vested  in  the  testator's 
"  father,  subject  to  being  divested  on  the  contingency  of  the  birth  of  a  child 
"  or  children  of  Mary  Brown,  at  any  time  during  her  Ufe,  or  in  due  time 
"  afterwards." 

Li  October  of  the  same  year,  Mary  and  her  mother  executed  a  power  of 
attorney  in  favour  of  Archibald  Eobertson,  (one  of  the  executors  in  America), 
and  John  Brown,  (the  nephew),  each  for  her  respective  right  under  the  settle- 
ment, and  taking  them  bound  to  account  directly  for  their  intromissions. 

On  the  24th  May  1817,  the  mother  made  a  deed  of  settlement,  by  which — 
on  the  assumption  that  the  share  bequeathed  to  Mary  had  vested  in  her  husband, 
and  now  belonged  to  her  under  their  joint  deed  of  settlement — she  conveyed  to 
John  Brown  "  all  my  right  and  interest  to  the  fee  of  the  scdd  one-fourth  share 
"  of  my  said  son  William's  property,  conveyed  to  my  said  daughter  Mary,  and 
**  that  failing  her  having  a  child  or  children."  Under  the  power  of  attorney, 
John  Brown  obtained  payment  of  about  L.6000  of  Mary's  share  by  remittances 
from  America,  and  of  L.1652  of  funds  in  England  from  the  mother,  as  her  son's 
administratrix.  For  this  latter  sum,  Mary,  along  with  John  Brown  (with  whom 
she  resided),  concurred  in  granting  a  discharge  on  the  11th  November  1817  to 
the  mother,  in  which  Mary  was  described  "  as  lif erenter,"  and  John  as  **  claiming 
"  right  to  the  fee  in  virtue  of  settlements  executed  by  the  said  James  Brown 
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"  and  Margaret  his  spouse."  Three  days  thereafter  she  subscribed  a  deed,  by 
which  she  discharged  John  Brown  of  the  above  sum  of  K1652,  on  condition  of 
his  paying  to  her  an  annuity  of  L.50.  This  proceeded  on  the  narrative,  that 
according  to  the  opinion  of  English  Counsel  she  had  merely  a  liferent ;  and  that 
being  addicted  to  the  intemperate  use  of  spirituous  liquors,  she  might  be  defrauded 
by  some  designing  persons.  It  was  declared,  that  the  annuity  should  only  be 
payable  while  she  resided  with  him.  At  this  time  she  was  about  fifty  years 
of  age. 

In  March  1818,  an  action  of  declarator  of  marriage  was  raised  against  her 
by  one  Johnstone,  from  which  she  was  assoilzied  both  by  the  Commissaries  and 
by  the  Court  of  Session,  in  respect  that,  [31]  beins  in  a  state  of  intoxication, 
she  was  unable  to  give  a  valid  consent.    (2  Sh.  495!) 

In  1819,  the  decree  of  the  United  States  having  been  brought  imder  review, 
John  Brown  was  (according  to  the  form  of  that  country)  ogam  called  as  a  party ; 
but  not  having  appeared,  it  was  affirmed  as  to  Mary's  share,  but  reversed  on 
other  points. 

Pending  the  proceedings  at  the  instance  of  Johnstone,  Mary  Brown  raised 
an  action  against  John  Brown  calling  on  him  to  count  and  reckon  for  the  sums 
received  by  him  on  her  behalf,  both  from  America  and  from  England,  as  her 
share  of  her  brother's  succession. 

In  defence  he  pleaded,  1.  That  8ts  the  funds  (if  truly  hers)  belonged  to  her 
husband  Johnstone,  she  had  no  title  to  pursue ;  and  that  at  all  events  the  action 
ought  to  be  sisted  till  the  issue  of  the  declarator;  but  the  Lord  Ordinary 
( AJ&oway)  repelled  the  plea, "  in  respect  the  pursuer  is  entitled  to  take  any 
"  measures  for  the  security  and  recovery  of  her  property,  and  especially  what 
"  is  necessary  for  her  own  subsistence,  and  cannot  be  banned  from  doing  so  until 
"  her  alleged  assignation  by  marrif^e  be  established ; "  and  to  this  judgment 
the  Court,  on  the  23d  May  1822,  adhered.  (1  SL  426.)  Thereafter  John  Brown 
died,  leaving  a  trust-deed,  and  his  trustees  (the  appellants)  were  siBted  in  his 
place.  They  then  maintained,  2.  That  under  the  will  she  had  merely  a  liferent, 
as  appeared  from  Sir  Arthur  Pigott's  opinion ;  and  that  at  all  events  they  would 
prove  that  such  was  the  case  by  the  opinion  of  American  lawyers.  3.  That  she 
was  barred  from  maintaining  that  she  had  right  to  the  fee,  because  she  had 
admitted  that  she  had  only  a  liferent,  both  in  the  discharge  to  the  mother  and 
in  the  deed  of  annuity.  4.  That  with  regard  to  the  Ij.1652,  she  had  assigned  it 
in  respect  of  the  annuity  to  John  Brown :  and,  5.  That  he  was  entitled  to  a  com- 
mission on  all  the  money  received  by  him,  to  an  allowance  for  general  trouble, 
and  to  a  sum  for  her  board  while  residing  with  him.  The  Lord  Ordinary  "  found, 
"  that  by  the  plain  import  and  me«uiing  of  the  words  of  the  testament,  as  well 
"  as  by  the  judgment  of  the  competent  Court  in  Virginia,  where  the  testator 
"  died,  (obtained  to  i-egulate  the  conduct  of  the  executors),  and  which  stands 
"  unchallenged  and  unaltered,  the  fee  of  the  legacy  in  question  is  vested  in  the 
"  pursuer,  Mary  Brown,  who,  by  the  assent  of  both  parties,  is  long  past  the 
''  period  of  having  children :  That  the  construction  of  this  American  will  cannot 
"  be  afifected  by  the  opinion  of  any  English  Counsel,  as  it  must  be  judged  of 
"  solely  by  the  laws  of  America :  That  [32]  the  defenders,  as  the  representatives 
"  of  the  late  Mr.  Brown,  are  accountable  for  the  whole  amount  of  the  principal 
"  sums  drawn  by  him  as  attorney  for  Mary  Brown,  in  virtue  of  this  American 
"  settlement;  and  they  must  account  for  the  principal  sum,  and  the  legal 
"  interest  thereof,  from  the  time  the  same  came  into  Mr.  Brown's  hands,  allow- 
"  ing  him  a  reasonable  time  for  stocking  out  the  same :  That  with  r^ard  to  the 
''  L.1652,  for  which  it  is  alleged  that  an  annuity  of  L.50  was  granted,  as  it  is 
"  said  that  this  bond  was  put  upon  record,  and  an  extract  of  it  has  been  pro- 
''  duced,  it  is  necessary  for  the  pursuer  to  raise  a  summons  of  reduction  of  that 
"  bond,  as  even  the  strong  objections  stated  thereto  cannot  be  received  ope 
"  exceptiorUs;  therefore,  qmad  this  sum,  sists  procedure  until  this  summons  of 
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"  reduction  can  be  brought  and  remitted  to  the  present  process:  That  the 
"  defenders  are  entitled  to  charge  a  reasonable  and  moderate  commission  upon 
"  all  the  sums  which  the  late  Mr.  Brown  received  as  the  attorney  for  Miss 
"  Brown,  in  consequence  of  the  power  of  attorney  under  which  he  acted :  That 
"  they  are  also  entitled  to  charge  a  moderate  sum  for  Miss  Brown's  board  during 
"  the  time  that  she  resided  at  Netherwood :  That  they  are  likewise  entitled  to 
"  charge  such  a  sum  for  expenses  and  postages,  as  have  been  incurred  by  the 
"  late  Mr.  Brown  during  the  time  he  acted  in  virtue  of  the  power  of  attorney 
"  from  the  pursuer,  and  which  have  not  been  fully  indemnified  by  the  charge 
"  for  commission ;  That  with  regcurd  to  the  agent's  accounts,  disbursed  by  the 
**  late  Mr.  Brown  on  account  of  the  pursuer,  the  defenders  are  entitled  to 
"  deduction  thereof :  That  the  pursuer  is  entitled  to  insist  that  the  whole  of 
"  these  shall  be  taxed  by  the  auditor,  as  betwixt  agent  and  client ; "  and  remitted 
to  an  accountant  to  report  on  these  principles.  To  this  judgment  the  Court,  on 
the  23d  June  1825,  adhered.^ 

In  the  meanwhile,  Mary  Brown  brought  an  action  of  reduction  of  the  deed  of 
annuity,  in  which  Lord  Eldin,  after  recalling  an  order  by  Lord  Kinneder  that 
the  opmion  of  English  Counsel  should  be  taken,  pronounced  this  interlocutor : — 
"  Finds,  That  if  the  opinion  of  any  foreign  lawyer  were  necessary  or  useful,  the 
''  opinion  of  an  American  lawyer,  as  being  best  acquainted  with  the  American 
"  law,  ought  to  be  taken ;  and  the  Lord  Ordinary  sees  no  reason  whatever  to 
"  presume  that  the  English  lawyers  are  professionally  acquainted  with  the  laws 
"  of  America.  On  the  contrary,  the  Lord  Ordinary  has  very  strong  reasons  to 
"  believe,  that  the  American  law  has,  since  the  establishment  of  American 
"  inde-  [33]  -pendence,  been  mixed  and  involved  with  so  many  new  rules  and 
"  institutions,  that  it  may  now  be  considered  as  a  system  totally  different  from 
"  that  of  the  English  law:  Finds,  That  from  the  nature  of  William  Brown's 
"  settlement,  which  is  very  simple  and  clear,  the  construction  put  upon  it  by 
"  the  respondents  is  apparently  false,  absurd,  and  incredible :  And  finds,  that  it 
"  has  been  asserted  by  the  representor,  that  the  settlement  was  r^ularly 
"  brought  before  an  American  Court  of  law,  which  gave  judgment  in  the 
''  representor's  favour ;  and  finds,  that  no  sufficient  answer  has  been  made  to 
"  that  assertion.  Therefore,  in  the  reduction,  reduces,  decerns,  and  declares,  at 
"  the  instance  of  the  representor,  in  terms  of  the  reductive  conclusions  of  the 
"  original  libel."  To  this  judgment  his  Lordship  adhered,  but  substituted  the 
words  "ill  founded,"  for  "fSse,  absurd,  and  incredible;"  and  the  Second 
Division,  on  the  27th  May  1825,  refused  a  reclaiming  note.* 

1  See  4  Shaw  and  Dunlop,  108. 

*  The  following  opinions,  as  delivered  in  that  case,  were  laid  before  the  House  of 
Lords: — 

Lord  Justice-Clerk. — "  Had  there  been  no  proceedings  in  America,  the  proper  course 
would  have  been  to  ascertain  what  the  law  of  that  country  was ;  and  as  that  was  the 
place  where  the  deed  was  executed,  it  should  be  regulated  by  the  law  of  that  country. 
All  that  13  said  here  is,  that  the  matter  was  to  be  brought  under  review  of  that  Court ; 
and  this  gentleman  (Johji  Brown)  went  out  to  America,  in  order,  I  presume,  to  give  in 
a  reclaiming  petition,  or  get  a  re-hearing ;  but  whether  it  has  been  given  in,  or  whether 
he  has  been  heard,  I  cannot  say.  At  any  rate,  as  the  Courts  there  have  decided  in  Miss 
Brown's  favour,  and  the  trustees  have  produced  no  evidence  of  a  reversal  of  that 
decision,  I  have  no  difficulty  in  adhering  to  the  interlocutor  of  the  Lord  Ordinary." 

Lord  Robertson, — "  The  question  here  depends  upon  the  interpretation  which  you 
think  proper  to  put  upon  William  Brown's  deeds.  I  agree  with  my  Lord  Eldin  and 
my  Lord  Alloway ;  and  the  pursuer,  and  indeed  all  parties  agree,  that  the  fee  of  this  is 
vested  simply  and  absolutely  in  Mary  Brown  herself ;  and  the  deed  under  reduction  is 
apparently  disposing  of  that  fee ;  and  that  is,  and  what  was  represented  in  America.  I 
agree  with  Lord  Eldin,  that  no  satisfactory  answer  is  made  to  ^liss  Brown's  assertion, 
that  the  settlement  was  regularly  brought  before  an  American  Court  of  law,  which 
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[34]  Thereafter,  the  Lord  Ordinary,  on  advising  the  accountant's  report  in 
the  action  of  count  and  reckoning,  with  objections,  found,  "  that  six  months  is  a 
"  proper  and  sufficient  allowance  of  time  for  stocking  out  the  money :  That  no 
"  interest  can  be  charged  against  the  defenders  till  the  lapse  of  that  period  after 
"  the  receipt  of  that  money ;  but  that  interest  at  five  per  cent  is  thereafter  due : 
"  That,  in  terms  of  the  accountant's  report,  two  and  a  half  per  cent  is  a  sufficient 
**  commission  on  the  sums  recovered,  and  that  100  guineas  fall  to  be  charged  as 
"  an  allowance  for  Mr.  Brown's  management  of  the  pursuer's  other  concerns : 
"  That  the  defenders  are  entitled  to  charge  Miss  Brown's  board  at  the  rate  of 
"  L.150  yearly,  of  consent  of  the  defenders;  and  of  new  remitted  to  the 
"  accountant,  to  make  up  an  exact  state  of  the  sums  due,  accord-  [36]  -ing  to  his 
''  report,  as  modified  and  altered  by  the  findings  in  this  interlocutor." 

decided  in  her  favour.  As  to  the  opinion  of  English  Coimsel, — this  gentleman,  (Sir  A. 
Pigott),  no  doubt  stands  very  high  in  his  profession  as  an  English  lawyer ;  but  I  do 
not  conceive  that  the  opinion  of  any  EngUsh  lawyer  whatever  can  r^ulate  the  law  of 
America ;  and  I  think  his  Lordship  did  right  in  recalling  that  part  of  Lord  Kinnedder's 
interlocutor  that  ordered  a  case  to  be  prepared  and  made  up  for  the  opinion  of  English 
Counsel.  There  is  an  argument  which  is  dwelt  upon  a  good  deal,  which  is,  that,  at  all 
events,  this  lady  is  barred  penonali  exceptione  from  insisting  in  her  action.  I  confess  I 
was  somewhat  surprised  to  find  a  plea  of  this  kind  maintained  by  t^e  representatives  of 
John  Brown ;  for  his  knowledge  of  his  relative  was,  that  she  was  given  to  no  common 
propensities  and  habits  of  intemperance;  and  it  certainly,  if  true,  affords  sufficient 
evidence  of  the  facility  of  this  lady;  and  yet  the  representatives  of  this  Mr.  John 
Brown  contend  that  she  is  barred,  personcUt  excepHone^  from  insisting  in  this  action,  in 
consequence  of  having  granted  this  deed,  when,  at  the  same  time,  they  bring  forward 
evidence  of  the  facilities  by  which  she  might  have  been  induced  to  grant  any  deed.** 

Lord  PitmiUy, — "  I  am  entirely  of  the  same  opinion  ;  and  I  need  not  take  up  your 
time  in  going  over  what  has  already  been  stated,  as  the  ground  upon  which  I  have 
formed  that  opinion.     I  think  the  decree  is  quite  decisive.** 

Lard  Alloway, — "  I  take  the  same  view  of  this  case  with  the  rest  of  your  Lordships' 
and  shall  only  express  my  opinion  upon  another  branch  of  it.  I  agree  with  your  Lord  • 
ships,  that  this  case  was  decided  in  the  most  formal  and  regular  manner  in  1816.  The 
American  Court  proceeded  on  bills  and  answers,  (which,  until  very  lately,  your  Lord- 
ships know,  were  the  very  terms  formerly  used  in  this  Court,  being  synonymous  with 
petition  and  answers),  and  Counsel  were  also  heard  for  both  parties.  Now,  the  decree 
of  this  foreign  Court  is  completely  established  in  this  way  : — ^This  judgment  |was  pro- 
nounced in  1816  ;  and  they  say  they  were  to  bring  the  sentence  again  under  the  review 
of  the  American  Court ;  but  they  never  attempted  it.  There  is  a  letter,  so  late  as  in 
March  last  year,  which  mentions  that  they  hiave  never  attempted  to  get  it  altered ; 
and  I  must  say,  it  is  quite  a  singular  coincidence  in  the  case,  to  found  on  a  deed 
granted  by  this  woman,  whereby  she  gives  up  no  less  a  sum  than  L.1653  for  an  annuity 
of  L.50  per  annum,  and  to  say  that  ia  sufficient  to  bar  this  action.  If  there  was  no 
other  ground  to  shew  her  facility  than  this,  this  of  itself  is  quite  sufficient,  viz.  the 
acceptance  of  an  annuity  of  L.50  a-year  for  this  siun,  which  annuity,  in  the  circum- 
stances, is  not  worth  two  years*  purchase.  As  an  annuity,  therefore,  it  is  impossible  to 
state  that  it  is  not  a  most  atrocious  and  injurious  transaction  to  this  poor  woman ;  and, 
after  stating  and  alluding  to  the  state  of  facility  which  this  lady  was  under,  which  is 
done  in  the  narrative  of  the  bond,  to  raise  a  plea  of  homologation  on  that  deed,  shews  no 
small  hardihood  in  the  trustees.  But  your  Lordships  will  pay  no  regard  to  it.  No 
doubt,  when  I  was  in  the  Outer  House,  T  was  quite  clear  wiUi  regard  to  the  ground  of 
proceeding — that,  as  Lord  Ordinary,  I  had  no  power  to  reduce  that  deed  without  a 
formal  process  of  reduction ;  and,  accordingly,  I  sisted  that  part  of  the  case,  till  a  formal 
reduction  should  be  brought  But,  upon  the  whole,  my  Lord,  I  never  saw  a  more 
hopeless  case  than  this,  and,  from  the  way  in  which  it  was  connected  with  the  former 
proceedings,  a  more  atrocious." 

Lard  Robertson. — ''  And,  my  Lord,  the  bond  also  declares  that  the  annuity  should  be 
forfeited  if  she  did  not  remain  at  Netherwood.** 

Lord  AUouHxy. — "  It  was  not  to  be  supposed  that  she  would  reside  long  there.** 
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Afterwards,  in  terms  of  the  accountant's  second  report,  the  Lord  Ordinary 
decerned  against  the  defenders  (appellants)  for  payment  of  L.4350, 14s.  lO^d. 
with  full  expenses ;  and  the  Court  adhered,  but  modified  the  expenses  to  L.200. 

John  Brown's  trustees  appealed. 

Appellants, — ^The  respondent  was  only  a  liferentrix,  and  had  no  right  to  the 
fee  of  the  fourth  share  left  to  her  by  William  Brown.  Such,  the  appellants 
averred,  was  the  construction  of  William's  settlement  by  the  law  of  America. 
Lawyers  of  that  country,  therefore,  ought  to  have  been  consulted  on  the  question. 
The  judgment  in  the  Court  of  Chancery  was  pronounced  in  absence,  and  was 
not  intended  to  ascertain  this  precise  point.  Besides,  the  respondent  is  barred 
by  homologation ;  and  the  judgments  were  erroneous  in  charging  the  appellants 
with  5  per  cent,  interest,  and  allowing  a  commission  of  only  2^  per  cent 

Respondent. — ^The  fee  of  the  l^acy  was  vested  in  the  respondent.  The 
opinion  of  English  Counsel  is  plainly  incorrect  and  irrelevant,  and  is  contradicted 
by  the  opinion  of  American  Counsel^  But  the  point  has  already  been  decided 
in  the  Court  of  Chancery ;  and  if  John  Brown  was  absent,  he  had  afterwards,  if 
he  disputed  that  judgment,  an  opportunity  to  have  been  heaord.  Under  the 
circumstances  of  the  case,  the  acts  of  homologation  imputed  to  her  are  of  no 
consequence.     On  the  other  points  the  judgments  are  quite  correct. 

Lord  Chanobllob. — "  My  Lords,  There  was  a  case  argued  some  time  since  at  your 
Lordships'  Bar,  in  which  Kobert  Gordon  and  others,  [36]  the  trustees  of  John  Brown, 
were  the  appellants,  and  Mary  Brown  was  the  respondent.  This,  my  Lords,  was  the 
case  of  an  appeal  from  certain  interlocutors  of  the  Lord  Ordinary  and  the  First  Division 
of  the  Court  of  Session  in  Scotland.  The  main  question  in  the  cause  arose  out  of  the 
will  of  William  Brown,  who  appears  to  have  been  by  birth  a  Scotchman,  but  he  had 
resided  a  considerable  time  at  Lynchburgh  in  Virginia.  Being  domiciled  in  that  country, 
he  had  made  his  will  in  1805,  and  died  in  the  year  1811.  By  that  will  he  bequeathed 
as  follows : — (His  Lordship  then  read  the  clause  already  cited,  supra^  p.  28.)  James 
Brown  was  the  grandfather  of  John  Brown.  John  Brown  was  t^e  illegitimate  son  of  a 
younger  son  of  James  Brown  by  Margaret  his  wife.  James  Brown,  in  the  year  1815,  by 
a  deed  granted  by  himself  and  by  Margaret,  conveyed  to  John  Brown  all  his  interest  in 
the  one-fourth  share  that  he  had  under  the  will  of  William  Brown  his  son,  together  with 
any  other  interest  that  he  might  be  entitled  to  under  that  will,  or  in  right  of  representa- 
tion or  otherwise  of  his  son  Wilham.  James  Brown  died  in  1815 ;  and  after  his  death 
Margaret  Brown,  who  was  his  widow,  executed  in  1817  a  deed  of  confirmation  of  the 
former  deed  of  disposition  of  the  property  made  by  her  conjunctly  with  her  husband 
James  Brown. 

'*  Some  time  after  the  death  of  William  Brown,  a  suit  was  instituted  in  the  Chancery 
Court  of  the  Virginia  district  in  America,  by  the  present  respondent  and  one  of  her 
sisters,  Jean  Muir,  who  was  one  of  the  residuary  legatees  imder  the  will.  In  that  suit»  in 
the  month  of  May  1816,  a  decree  was  pronounced,  and  the  decree,  as  far  as  is  necessary 
to  state  it,  or  to  adhere  to  it  for  the  purpose  of  the  present  cause,  was  in  these  terms. 
It  decreed,  that  in  consideration  of  the  premises,  '  the  Court  is  of  opinion  that  Jean 
*  Muir,  (one  of  the  sisters,  and  one  of  the  plaintiffs  in  that  suit),  Mary  Brown,  and 

^  Mr.  Johnston,  a  Virginian  Counsel  of  eminence,  gave  h\A  opinion  thus  : — "  I  think 
that  the  intention  of  the  testator  was  to  give  to  his  sister,  Mary  Brown,  this  legacy, 
without  any  other  limitation  than  that  which  depended  on  the  contingency  of  her  having 
children.  The  generality  of  the  words  giving  the  legacy,  would  have  carried  the  whole 
interest  of  the  legatee,  but  for  the  contingent  limitation,  should  she  have  any ;  and  it 
seems  to  me,  that  no  implication  fairly  arises  from  the  limitation,  which,  on  the  failure 
of  the  contingency,  would  restrain  the  bequest  to  the  life  of  the  legatee.  The  difference 
between  the  case  of  Mary  Brown  and  her  sisters  is  this : — The  sisters  had  children  at  the 
time  of  the  bequest,  who  took  a  vested  interest  at  the  death  of  the  testator.  Mary  Brown 
had  no  children  :  the  testator  was  aware  of  it ;  he  was  aware  also  of  the  uncertainty  of 
her  having  any ;  and  therefore  employs  a  conditional  phrase,  in  limiting  her  legacy  to  her 
children  at  her  death." 
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*  Isabella  Black,  by  the  will  of  the  said  William  Brown,  the  exhibit  referred  to,  are 

*  entitled  each  to  one-fonrth  of  the  estate  remaining  of  the  said  William  Brown,  after 

*  payment  of  the  just  debts,  and  the  legacies,  amounting  to  10,000  dollars,  bequeathed  to 
'  others ;  but  that  the  payment  of  the  share  of  the  said  Jean  Muir  and  Isabella  Black ' 
(both  of  them  having  children)  '  ought  not  to  be  made,  unless  security  be  given,  that,  at 

*  their  respective  deaths,  their  said  shares  should  be  divided  amongst  their  children,  as 
'  provided  by  the  will  of  the  testator ;  and  doth  accordingly  adjudge,  order,  and  decree, 
'  that  the  defendants,  Archibald  Eobertson  and  William  Black,  surviving  executors  of 

*  the  said  William  Brown,  do  pay  to  the  said  Mary  Brown  one-fourth  of  the  residuary 

*  estate  of  the  testator,  and  to  the  said  Robert  Muir  and  William  Black,  in  right  of  their 
'  respective  wives,  each  one-fourth  of  the  said  residuum,  upon  their  severally  executing 
'  in  person,  or  by  their  attorney,  bond,  to  be  deposited  wiUi  the  clerk  of  Court,  payable 

*  to  the  surviving  executors,  in  the  penalty  each  of  70,000  dollars,  with  condition,  that 
'  on  the  death  of  their  said  wives  their  legacies  shall  be  divided  amongst  their  children.' 
So  that,  [37]  according  to  this  decree,  as  far  as  related  to  the  present  respondent,  she 
having  no  children,  it  was  directed  that  she  should  have  her  one-fourth  share  of  the 
residue  paid  to  her  absolutely ;  but  as  to  the  other  sisters,  they  having  children,  and  with 
reference  to  the  terms  of  the  will,  it  was  directed  that  the  executor  should  pay  them  also 
their  fourth  shares,  or  that  he  should  pay  the  husbands  their  fourth  share,  on  security 
being  giving  that,  on  their  deaths,  those  shares  should  be  divided  among  their  children, 
agreeably  to  the  dispositions  of  the  wilL  This  decree  was  pronounced  in  the  month  of 
May  1816. 

''  In  the  month  of  October  in  the  same  year,  a  power  of  attorney  was  executed  by 
the  present  respondent,  Mary  Brown,  authorizing  John  Brown,  and  Eobertson,  one  of 
the  executors,  to  receive  on  her  account  the  money  that  she  should  be  entitled  to  under 
the  will  of  the  testator ;  and  in  pursuance  of  that  power  of  attorney,  and  in  conformity 
with  the  decree  to  which  I  have  adverted,  the  money  was  afterwaidB,  to  the  amount,  I 
believe,  of  between  four  and  five  thousand  pounds,  (the  precise  amount  is  not  material), 
paid  over  to  John  Brown,  as  the  attorney  for  Mary  Brown.  It  seems,  therefore,  ex- 
tremely difficult  to  say  that  Mary  Brown  is  not,  under  these  circumstances,  entitled  to 
an  account  against  John  Brown  for  the  money  he  has  so  received — money  received  in 
pursuance  of  a  decree  of  a  competent  Court  in  America,  pronounced  upon  the  subject  of 
this  will  in  a  suit  instituted  for  that  purpose,  directed  to  be  paid  over,  and  received  by 
John  Brown,  under  a  power  of  attorney  for  that  purpose  from  Mary  Brown.  It  is  said, 
however,  that  Mary  Brown  is  entitled  only  to  a  life  interest  in  this  property ;  and,  that 
she  being  entitled  only  to  a  life  interest  in  this  property,  that  the  residue  was  disposed 
of,  and  that  it  would  pass  therefore  to  James  Brown,  the  father,  and  through  that  father, 
by  virtue  of  the  dispositions  to  which  I  have  adverted,  namely,  the  settlement  made  by 
him  and  Margaret  Brown,  and  the  subsequent  confirmation  by  Margaret  Brown,  that  it 
would  pass  to  John  Brown.  For  the  purpose  of  establishing  that  that  was  the  true 
construction  of  the  will,  a  document  was  offered  in  evidence — the  opinion  of  an  English 
lawyer  upon  that  subject,  and  an  English  lawyer  undoubtedly  of  eminence  in  this 
country ; — but  the  Court  in  Scotland  justly  observed,  that  they  had  nothing  to  do  with 
the  law  of  England ;  and  that  there  was  no  evidence  in  the  cause  to  shew  that  the  law 
of  Virginia  corresponded  with  the  law  of  England,  with  regard  to  the  matter  in  question, 
with  respect  to  the  rules  by  which  an  instrument  of  that  kind  was  to  be  construed ;  and 
therefore  they  paid  no  attention  to  the  opinion  relied  upon  on  the  part  of  the  appellants. 

"It  was  farther  urged,  and  a  petition  was  presented  for  that  purpose,  that  the 
opinions  of  American  lawyers  of  that  particular  district  of  America  should  be  taken,  for 
the  purpose  of  guiding  the  consideration  of  the  case.  The  Court,  however,  rejected  that 
petition;  and  I  think  they  were  right  in  doing  so,  under  the  circumstances  of  this 
[38]  case.  The  question  with  respect  to  the  construction  of  the  will  had  been  before 
the  Court  in  America.  In  the  year  1816,  they  had  pronounced  in  effect  a  judgment  as 
to  the  construction  of  that  will ;  for  they  had  decreed  that  Mary  Brown  was  entitled 
absolutely  to  this  property — they  had  directed  that  property  to  be  paid  to  her ;  and  it 
was  paid  accordingly  to  her  agent,  appointed  by  her  to  receive  that  which  she  was 
entitled  to  under  &e  wilL  It  seemed,  therefore,  under  these  circumstances,  and  after 
so  long  an  interval  of  time,  not  right  again  to  postpone  the  cause,  for  the  purpose  of 
taking  further  evidence  as  to  the  real  and  proper  construction  of  the  wilL 

"  It  was  urged,  however,  that  John  Brown  ought  not  to  be  bound  by  that  decision  : 
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he  was  a  party  to  that  suit,  his  name  was  upon  the  record ;  but  the  decree  was  made  in 
his  absence — ^he  was  in  England  at  the  time  the  decree  was  pronounced.  Although 
your  Lordships,  sitting  here,  cannot  be  apprised  precisely  of  what  the  law  of  America 
is  in  this  respect;  yet  it  is  not  unreasonable  to  suppose,  that  if  what  John  Brown 
alleged  is  correct — tiiat  the  decree  was  made  in  his  absence — ^he  might  have  gone  to 
America  and  obtained  a  re-hearing  of  that  decree.  It  is  not  suggested  in  these  papers, 
that  John  Brown  was  not  apprised  of  that  decree  at  the  time  it  was  pronounced  in  the 
year  1816  :  he  had  received  from  the  executor  the  money  under  that  decree;  he  had 
taken  no  steps  from  the  year  1816,  for  a  period  of  ten  years,  to  call  that  decree  in 
question ;  and  therefore  I  think  the  Court  below  rightly  judged  that  they  might  take 
that  decree  as  the  foundation  of  their  judgment,  and  decided  accordingly. 

"  My  Lords,  there  was  another  point  also  insisted  upon,  to  which  I  shall  beg  leave 
also  shortly  to  advert  It  was  stated,  that  Mary  Brown  had  herself  admitted,  that  she 
was  in  fact  only  entitled  to  a  life  interest  of  this  property.  The  facts  of  the  case,  as 
far  as  they  relate  to  this  point,  are  very  shortly  these : — A  part  of  the  property  of 
William  Brown  was  in  England.  Administration,  with  the  will  annexed,  was  taken 
out  by  Margaret  Brown,  the  mother,  in  regard  to  that  property,  and  the  surplus  of  that 
property,  after  discharging  liabilities,  amounted  to  L.1650;  and  that  L.1650  was  paid 
over  to  Mary  Brown,  or  ratber  was  paid  into  the  hands  of  John  Brown.  At  the  time 
when  that  transaction  took  place,  a  deed  was  executed  between  John  Brown  and  Mary 
Brown,  in  the  recital  of  which  it  was  undoubtedly  stated,  that  Mary  Brown  was  entitled 
only  to  a  life  interest ;  and  she  conveyed  the  whole  of  her  interest  in  this  property  to 
John  Brown,  for  an  annuity  during  her  life  of  only  L.50,  with  this  clause  and  condition, 
that  that  annuity  should  be  payable  to  her  only  during  the  time  that  she  resided  with 
him.  It  is  a  part  of  the  case  on  behalf  of  the  respondent,  that  she  was  a  woman  of 
weak  understanding,  liable  to  be  controlled  and  governed  and  imposed  upon  by  persons 
round  her ;  and  there  are  circumstances,  to  which  it  is  unnecessary  for  me  to  advert  at 
present,  with  respect  to  her  having  gone  away  with  a  man  of  inferior  condition  of  life, 
imposed  upon,  and  [39]  induced  to  enter  into  a  marriage,  afterwards  considered  null 
by  the  Court  in  Scotland,  to  which  I  will  not  particularly  advert ;  but  it  is  quite  evident 
that  she  was  a  woman  of  weak  understanding,  and  the  Court  below  judged  tbat 
transaction  to  be  a  fraud  practised  upon  her  by  John  Brown,  and  not  growing  out  of 
the  deed  itself.  The  L.1650  were,  by  the  terms  of  that  deed,  to  be  absolutely  assigned 
to  John  Brown,  in  consideration  of  the  equivalent  of  only  K50  a-year ;  that  payment 
of  L.50  to  be  suspended  in  the  event  of  her  not  residing  with  John  Brown.  I  think, 
therefore,  that  the  Court  judged  rightly  in  considering  this  transaction  as  fraudulent, 
and  that  the  recital  in  the  deed  ought  not  in  any  degree  to  operate  to  the  prejudice  of 
Mary  Brown.  My  Lords,  I  presume  that»  under  these  circumstances,  your  Lordships 
will  be  disposed,  as  to  this  part  of  the  case,  to  be  of  opinion  that  the  Court  of  Session 
came  to  a  right  conclusion,  in  considering  that  John  Brown,  and  afterwards  his  trustees 
upon  his  death,  were  liable  to  account  for  the  money  which  had  been  so  received  from 
the  executors  of  William  Brown  under  the  will  to  which  I  have  adverted. 

**  My  Lords,  there  were  other  subordinate  points  in  the  cause,  consisting  of  matter 
of  detail  in  the  progress  of  it,  particularly  with  respect  to  the  mode  of  taxing  the 
account^  as  to  the  allowances  to  be  made  on  the  one  side  and  the  other,  as  to  the  costs, 
as  to  the  charges,  and  other  matters  of  that  description,  which  were  argued  at  great 
length  at  your  Lordships'  Bar.  I  confess,  that  at  the  time  the  argument  was  going  on, 
I  bad  little  doubt  as  to  the  propriety  of  the  decision  of  the  Court  of  Session  as  to  those 
matters.  I  have  since  looked  through  the  whole,  and  I  see  no  reason  to  depart  from 
the  opinion  I  entertained  at  that  time.  I  shall,  therefore,  under  these  circumstances, 
humbly  recommend  to  your  Lordships,  that  the  judgment  of  the  Court  of  Session, 
consisting  of  these  various  interlocutors  pronounced  by  the  Lord  Ordinary,  and  the 
interlocutors  pronounced  by  the  First  Division  of  the  Court  of  Session,  should  be 
affirmed ;  and,  under  the  circumstances  of  this  case,  with  your  Lordships*  permission,  I 
would  recommend  that  they  should  be  affirmed  with  certain  costs.'* 

The  House  of  Lords  accordingly  ordered  and  adjudged,  that  the  interlocutors 
complained  of  be  afi&rmed,  with  L50  costs. 

A.  Ghrdon — A.  Dobie, — Solicitors. 

S.R.R.  V.  17 
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IV.    Wilson  Sc  Shaw  40  [6  8.  726]. 

William  Inglis,  Appellant — Spankie. 

Andrew  Walker,  Eespondent — Dtmdas. 

3d  March  1830. 

Cautionbb. — Where  each  of  A  and  B.,  two  distreesed  cautioners,  granted  to  the  creditor 
a  bill  for  one-half  of  the  debt ;  and  each  indorsed  the  bill  of  the  other ;  and  C, 
interposing  as  cautioner,  put  his  name  as  indorser  on  A's  bill,  and  as  joint  acceptor 
on  B/s ;  and  A.  retired  his  bill,  but  C.  was  obliged  to  pay  B.'s  bill ; — Beld,  (affirming 
the  judgment  of  the  Court  of  Session),  that  C.  was  entitled  to  relief  against  A 

Henry  Inglis  and  Thomas  Aitken  were  cautioners,  to  the  Commercial 
Banking  Company  of  Scotland,  for  the  faithful  discharge  of  the  duties  of  James 
Wilson,  the  bank  agent  at  Cupar. 

Soon  after  Wilson's  appointment,  he  fell  in  arrear  to  the  Bank,  and  the 
cautioners  were  called  upon  for  payment  With  a  view  to  obtain  time  to  meet 
this  bsdance,  their  agent,  Mr.  Kyd,  proposed  to  the  Bank  a  settlement  by  bills, 
stating  that  "  the  cautioners  would  wish  each  instalment  divided  into  two  billa, 
''  and  Mr.  Aitken's  cautioner  and  he  would  accept  the  one  set,  and  Mr.  Inglis 
"  would  be  the  drawer  of  that  set,  and  Mr.  Inglis's  set  would  be  reversed.  The 
"  meaning  of  this  is,  that  Mr.  Inglis  has  got  a  cautioner  for  the  one-half,  and 
"  Mr.  Aitken  the  other."  The  Bank  answered,  "  We  have  no  objections  to  take 
"  the  bills  divided  and  crossed  in  the  manner  you  propose,  provided  the  names 
*'  of  Mr.  Aitken  and  Mr.  Inglis,  and  their  two  friends,  be  on  each  bill ;  that  is 
"  to  say,  that  all  the  four  gentlemen  are  to  sign  each  bill,  either  as  drawer, 
"  acceptor,  or  indorser." 

In  pursuance  of  this  arrangement,  the  following  notes  were  granted, "  LISTS, 
"  2s.  lOd.  Cupar,  2l8t  December  1815.  Against  the  11th  day  of  September  next 
"  we  promise,  conjunctly  and  severally,  to  pay  to  Mr.  Thomas  Aitken,  or  his 
"  order,  at  the  Commercial  Bank's  oflSce  in  Edinburgh,  LISTS,  2s.  lOd.  sterling. 
"  (Signed)  Henry  IngUs,  William  Inglis.  (Indorsed)  Thomas  Aitken,  Andrew 
"  Walker." 

"  Cupar,  21st  December  1815.  L1S73,  2s.  lOd.  Against  the  11th  day  of 
"  September  next  we  promise,  conjunctly  and  severally,  to  pay  to  Mr.  Henry 
"  IngUs,  or  his  order,  at  the  Commercial  Banking  oflBce  in  Edinburgh,  L1S73, 
"  2s.  lOd.  (Signed)  Thomas  Aitken,  Andrew  Walker.  (Indorsed)  Henry  Inglis.' 
The  former  bill  and  part  of  the  latter  were  paid.  Henry  Inglis  and  Aitken  died. 
The  Bank  charged  Walker  to  pay  the  b^dance  [41]  of  the  latter  bill,  and  he 
claimed  relief  against  William  Inglis,  the  brother  and  representative  of  Henry. 

William  Inglis  resisted,  on  the  ground,  that  by  the  two  bills  the  responsibility 
had  been  divided,  he  being  cautioner  for  Henry,  and  Walker  for  Aitken ;  con- 
sequently, Henry's  bill  having  been  paid,  his  liability  had  been  extinguished. 

The  Lord  Ordinary  decerned  against  him,  with  expenses ;  and  the  Court,  on 
the  Sd  May  1827,  adhered. 
Inglis  appealed. 

Appellant. — Cases  of  the  present  kind  are  questions  of  mere  intention.  The 
rule  no  doubt  is,  that  where  (as  in  the  present  instance)  a  secondary  cautioner 
interposes  at  the  desire  of  the  primary  cautioners,  the  secondary  cautioner  is 
entitled  to  total  relief  from  all  the  primary  cautioners.  But  here  there  are  cir- 
cumstances which  shew,  that  it  was  the  intention  of  all  the  parties  under 
obligation  to  the  Bank,  that  each  of  the  primcuy  cautioners  was  to  be  liable  in 
relief  to  his  individual  co-obligant  alone.  For  that  purpose  the  sum  was 
divided  into  two  parts;  but  the  part  for  which  Henry  Liglis  was  primary 
obligant  has  been  paid.    The  conduct  of  parties,  and  the  writings  by  which  the 
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transaction  waJ3  completed,  establish  that  there  was  a  divided  responsibility. 
Had  the  case  been  sent  to  a  jury,  the  verdict  must  have  been,  that  the  parties 
intended  that  the  responsibility  was  to  be  divided ;  the  appellant  to  be  protected 
and  indenmified  by  Henry  Inglis,  and  the  respondent  by  Thomas  Aitken.  This 
would  have  been  placed  beyond  all  doubt,  if  Kyd  had  been  examined. 

BesponderU. — ^The  rule  of  law  is  fixed  and  admitted,  that  where  a  secondary 
cautioner  interposes  at  the  desire  of  distressed  primary  cautioners,  they  are 
gruoad  the  secondary  cautioners  principal  obligants,  and  liable  in  total  relief.  It 
is  admitted,  that  the  respondent  interposed  at  the  desire  of  Aitken  and  Henry 
Inglis,  the  distressed  cautioners.  It  is  not  disputed,  that,  in  consequence,  the 
respondent  was  liable  for  the  whole  amount  of  both  bills  to  the  Bank ;  and  the 
result  must  follow,  that  he  has  relief  against  the  primary  cautioners,  or  their 
representatives.  There  are  no  traces  of  any  other  intention  in  the  circumstances 
of  the  case.  The  form  which  the  obligation  was  fiJlowed  to  assume  [42]  proves 
nothing  adverse  to  the  respondent's  claim.  Kyd*s  testimony  never  could  have 
been  admitted  to  affect  the  respondent,  who  did  not  employ  or  authorize  him  to 
propose  to  the  Bank  any  divided  responsibility. 

Lord  Chanobllor. — "  In  this  case,  each  secondary  cautioner  was  made  responsible 
to  the  Bank  for  the  whole  amoimt.  It  lies  therefore  on  the  appellant  to  divide  the 
responsibility  as  far  as  relates  to  the  individuals ;  and  it  appears  to  me,  that  the  evidence 
to  prove  that  is  very  scanty.  The  materials  seem  to  me  to  afford  only  a  conjecture  or  a 
guess,  and  do  not  establish  a  distinction  between  the  parties  in  respect  of  responsibility. 
It  is  said,  that  if  the  case  had  gone  before  a  jury  they  must  have  found  that  distinction. 
Speaking  for  myself  I  would  say,  that  the  facts  certainly  would  not  have  been  sufficient, 
as  they  are  stated  in  the  papers  before  the  House,  to  lead  me  to  the  conclusion  that  tbere 
was  ultimately  a  division  of  the  reeponsibiUty :  I  should  have  come  to  the  same  conclu- 
sion that  the  Court  have  done.  The  statement  in  the  report  of  the  case  is  very  short ; 
but  I  infer  from  it,  that  the  Court  were  of  opinion  that  the  facts  were  not  sufficient,  nor 
sufficiently  established,  for  the  purpose  of  getting  rid  of  the  general  liability  which  the 
law  casts  on  the  primary  cautioners.  It  has  been  urged,  that  if  Kyd  had  been  examined 
as  a  witness  he  would  have  proved  the  case.  It  is  impossible  for  me  to  say  what  his 
examination  would  have  brought  out.  Your  Lordships  must  take  the  case  as  it  stands ; 
and,  as  it  stands,  I  do  not  think  that  there  is  sufficient  evidence  to  enable  your  Lord- 
ships to  come  to  the  conclusion,  that  the  responsibihty  was  divided. — I  should,  therefore, 
if  your  Lordships  concur  with  me  in  that  opinion,  move  that  the  judgment  be  affirmed, 
without  costs." 

The  House  of  Lords  ordered,  that  the  interlocutors  complained  of  be  aflBraied. 

AppeUanea  Atdharities.—S  Ersk.  3,  68;  1  Stair,  17,  30.  Mirrie,  July  10,  1745, 
(2125).  Smiton,  Nov.  15,  1792,  (2138);  and  other  cases  under  "Cautioner,"  and 
Solidum  et  pro  Rata. 

Bespondenes  Authanties.  —1  Bell,  p.  351.  Wallace,  Feb.  27, 1685,  (14,642).  Mirrie, 
July  10,  1745,  (2125);  and  other  cases  under  "Cautioner,"  and  Solidum  et  pro  Rata. 

Richardson  arid  Connell — Frazer, — Solicitors. 


IV.  Wilson  &  Shaw  48  [4  S.  629]. 

John  Kirkpatriok,  Esq.  Appellant. — Spankie — Brown. 

IsoBBL  Innes  and  John  Gavin,  Eespondents. — Lushington. 

17th  March  1830. 

Trust — ^Titlb  to  Pursub. — A  person  having  conveyed  a  right  in  a  depending  action  to 
trustees  and  their  assignees ;  and  the  trustees  having  died  without  assigning ;  and 
the  next  of  kin  (who  was  interested  in  the  suhject  of  the  trust)  having  confirmed  as 
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exeoutor  to  the  truster ;  and  a  creditor  of  tlie  next  of  kin  having  adjudged  the  right ; 
— Held,  (afi&rming  the  judgment  of  the  Court  of  Session),  tluit  the  creditor  had  a 
good  title  to  pursue  the  action. 

[49]  In  1789  Miss  Margaret  Sime  raised  an  action  against  John  Kirk- 
patrick,  residuary  disponee  of  her  brother,  who  was  the  disponee  and  repre- 
sentative of  her  father,  for  payment  of  the  amount  of  her  legitim.  Pending  the 
proceedings  she  executed,  in  1798  and  1803,  two  trust-deeds,  by  which  she  con- 
veyed to  James  Clephane  and  others  nominatim, "  or  to  the  acceptors  or  survivors, 
"  or  acceptor  or  survivor  of  them,  and  to  the  assignees  of  them  or  him,  her  whole 
''  estate  and  effects,  real  and  personal,  and  all  and  singular  debts  and  sums  of 
"  money,  with  the  grounds,  vouchers,  and  instructions  thereof,  which  have  been 
"  or  shall  hereafter  be  found  and  adjudged  to  pertain  and  belong  to  me  as 
"  legitim,  or  on  any  other  account,  or  for  any  cause  or  consideration,  by  virtue 
"  and  in  consequence  of  an  action  and  process  now  pending  at  my  instance,"  Sec 
in  trust,  inter  cdia,  to  pay  over  the  free  proceeds  of  her  estate  and  effects, 
personal  and  real,  to  the  persons,  and  in  the  shares  following ;  viz.  *'  two-third 
"  parts  of  the  free  residue  and  proceeds  to  and  in  favour  of  the  said  James 
"  Clephane  and  Isobel  (Innes)  his  wife,  in  conjunct  fee  and  liferent,  and  to  their 
"  child  or  children  in  fee  equally  among  them,  or  subject  to  such  limitations 
"  and  distribution  among  their  children,  as  they  or  the  survivor  of  them  should 
"  appoint  by  any  writing  under  his  or  her  hand ;  whom  failing,  to  their  nearest 
"  lawful  heirs  or  assignees  whomsoever;  and  the  other  one-third  part  of  the 
"  said  free  residue  or  remainder  to  Charles  Hay,  shipmaster  in  Leith,  and  to  the 
"  child  or  children  of  his  body,  either  equally  among  them,  or  subject  to  such 
"  conditions  and  distribution  as  he  should  appoint ;  whom  failing,  to  his  own 
"  nearest  lawful  heirs  or  assignees." 

Miss  Sime  died  in  1815,  at  which  time  James  Clephane  was  the  sole  surviv- 
ing and  accepting  trustee.  In  that  capacity  he  entered  on  the  management  of 
the  trust,  in  which  he  continued  till  1824,  when  he  died,  without  having  assigned 
the  trust  to  any  person,  and  while  the  action  at  Miss  Sime's  instance  against 
Kirkpatrick  was  still  pending.^  Isobel  Innes,  Clephane's  wife,  being  nearest  of 
[50]  kin  to  Miss  Sime,  obtained  decree-dative,  and  was  confirmed  executor. 
Thereafter  she  and  her  only  child  Isabella  Clephane,  (wife  of  Dr.  Minto),  granted 
a  bond  for  L.3000  to  John  Gavin,  who  thereon  raised  an  action  of  adjuScation 
and  declarator  against  them,  subsuming,  that  in  consequence  of  Miss  Sime's  trust 
not  having  been  given  to  the  trustees'  heirs  and  executors,  the  trust  had  come  to 
an  end,  and  that  the  '*  property,  heritable  and  moveable,  rights  of  action,  and 
"  others  thereby  conveyed,  returned  in  bonis  and  in  hcereditate  jacente  of  the  said 
"  Miss  Margaret  Sime ; "  and  concluding,  that  he  was  entitled  "  to  follow  forth 
*'  and  pursue  the  said  action  assigned  by  the  said  Miss  Margcuret  Sime,  deceased, 
"  to  the  said  James  Clephane,  &c.  and  at  the  time  of  the  said  James  Clephane's 
"  death  depending  against  the  said  John  Kirkpatrick,  Esq.  as  sole  defender,  or  any 
**  other  action  or  actions  which  may  be  necessary  to  enable  him,  the  said  John 
"  Gavin,  pursuer,  to  recover  the  legitim  due  to  the  said  Miss  Margaret  Sime, 
"  deceased,  in  consequence  of  the  death  of  the  said  John  Sime,  senior,  her 
"  father,  to  the  extent  of  the  said  Mrs.  Isobel  Innes  or  Clephaiie,  and  the 

March  15,  1830. — ^The  Lord  Chancellor  informed  the  House,  that  his  Migesty 
had  appointed  Lord  Tenterden  to  be  Speaker  in  the  absence  of  die  Lord  Chancellor, 
and  Lord  Wynford  to  be  Speaker  in  the  absence  of  the  Lord  Chancellor  and  the  Lord 
Tenterden. 

^  Several  very  difficult  and  involved  questions  arose  out  of  this  action,  and  were 
carried  to  the  House  of  Lords  on  appeal. —  Vide  Sime  v,  Balfour  and  others,  March  1, 
1804,  (App.  to  Morrison's  Dictionary,  N.  3,  Her.  &  Mov.);  affirmed  20th  July  1811, 
(7  F.C.  684). 
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"  said  Mrs.  Isabella  Clephane  or  Minto's  share  and  interest  therein,  in  order 
"  that  the  said  John  Gavin,  pursuer,  may  recover  payment  of  the  said  sum  of 
"  L3000,"  &c.    The  Court  adjudged  and  dedared  in  terms  of  these  conclusions. 

Isobel  Innes  and  John  Gavin  naving  claimed  to  be  sisted  as  pursuers  in  Miss 
Sime's  action,  Kirkpatrick  objected  to  their  title;  but  the  Lord  Ordinary 
repelled  the  objection,  sisted  them  as  pursuers,  and  tJie  Court  (30th  May  1826) 
adhered,  with  expenses.^ 

Kirkpatrick  appealed. 

Appellant, — ^The  titles  founded  on  by  the  respondents  do  not  confer  on  them 
a  valid  right  to  insist  in  the  action ;  because,  as  the  trust  conveyed  the  l^al 
right  to  the  trustees,  there  remained  no  right  in  Miss  Sime  which  could  be  taken 
up  by  the  decree  and  confirmation ;  and  consequently  the  adjudication  in  favour 
of  Gavin,  which  proceeded  on  the  footing  that  the  right  had  been  vested  in 
Isobel  Innes,  was  inept.  The  only  mode  in  which  a  proper  title  could  have  been 
obtained  was  to  have  raised  a  process  of  declarator,  calling  all  the  other  parties 
concerned,  to  have  it  found,  that  in  consequence  of  the  failure  of  the  trustees,  the 
legal  [61]  title  to  the  property  should  be  vested  in  the  pursuers,  for  the  benefit 
of  all  concerned ;  and,  in  order  to  accomplish  the  purposes  of  the  trust,  adjudg- 
ing and  transferring  the  l^al  title  accordingly.  The  question  here  is,  not 
whether  there  be  a  remedy,  but  whether  the  proper  remedy  has  been  adopted  ? 
And  it  is  clear  that  it  has  not. 

Lord  Chancellor. — ^If  Mr.  Clephane  had  not  been  expressly  appointed  a 
a  trustee,  but  was  a  trustee  only  in  the  character  of  executor,  and  he  had  died, 
on  that  event  would  not  Miss  Sime's  representatives  have  had  the  right  ?  How 
can  you  distinguish  between  the  cases  ? 

Spankie, — If  Miss  Sime  had  appointed  Clephane  her  executor-nominate,  and 
Clephane  had  died,  the  right  certainly  would  have  vested  in  the  next  of  kin. 
But  here  the  trustee  is  not  a  mere  executor :  he  is  clothed  with  particular  powers ; 
jmd  the  trust-deed  clearly  shews,  that  the  truster  meant  to  withdraw  this  right 
from  the  next  of  kin. 

Lord  Chancellor. — ^What  necessity  is  there  for  an  application  by  declarator 
to  the  Court  of  Session,  in  reference  to  an  estate  which  terminates  with  life  ? 
The  testatrix  carved  out  an  estate ;  all  the  rest  remained  with  her.  Why  should 
the  Court  be  called  on  to  interfere  where  that  estate  has  ceased  ?  Does  not  the 
personal  representative  step  in  ? 

Spankie, — ^That  is  not  the  view  in  which  the  case  was  argued  in  the  Court 
below.  The  law  of  England  might  remove  the  difficulty,  by  holding  that  what 
was  not  given  away  remained.  But  by  the  law  of  Scotland  there  was  an 
absolute  transference  of  the  l^al  estate,  though  for  particular  purpose&  If  the 
subject  had  been  real,  then  it  is  clear  that  a  declaratory  action  would  have  been 
necessary ;  but  the  respondents  take  an  unfounded  distinction  between  the  cases 
of  real  and  personal  subjects :  In  the  former,  they  say,  that  there  is  no  reverting 
into  the  estate  of  the  truster ;  and  that  in  the  latter  there  is.  It  seems  plain, 
that  although  the  appellant  may  be  a  debtor  in  relation  to  Sime's  estate,  he  is 
not  to  the  respondents,  in  the  characters  they  bear — certainly  not  to  the  next 
of  kin ;  and  if  not  to  her,  not  to  John  G^vin,  who  cannot  be  in  a  better  situation 
than  his  author.  The  appellant  has  never  denied,  that  there  is  a  proper  method 
by  which  to  call  him  to  account ;  but  the  question  is,  whether  the  proper  method 
has  been  adopted  ?  The  right  is  not  in  bonis  defundoe  ;  it  is  not  in  the  heir  or 
assignee  of  the  trustee ;  and  there  is  no  clause  in  this  trust-deed,  declaring,  that 
if  [62]  the  trustee  did  not  assign,  the  right  should  revert  to  the  truster.  The 
question  must  remain  on  legal  principles ;  and  there  are  none  which  give  sanction 
to  the  respondents'  argument.  If  the  appellant  admitted  this  title  to  pursue, 
he  might  be  involved  in  endless  litigation.    What  security  would  success  against 

1  i  Shaw  and  Dunlop,  629, 
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the  present  respondents  procure  to  him  ?  Hay,  the  disponee  to  the  one-third 
of  Miss  Sime's  estate,  is  interested  in  the  execution  of  this  trust;  and  the 
question  should  be  treated  as  if  there  were  twenty  other  individuals  similarly 
situated.  The  appellant  ought  to  be  made  sure  that  all  parties  interested  are 
called,  and  that  the  decision  will  not  afifect  the  interest  of  parties  not  brought 
before  the  Court  to  state  their  objection  to  that  decision. 

LoKD  Chancellor. — If  we  once  settle  who  has  the  l^al  title,  the  appellant 
is  secure. 

Spanhie. — ^That  is  the  difficulty.  But  we  conceive  the  point  is  ruled  by  the 
case  of  Drummond  v,  M'Kenzie.  The  principle  which  pervades  that  decision, 
applies  to  the  case  under  discussion,  and  supersedes  argument.  The  passage, 
taking  a  distinction  between  real  and  personal  rights,  is  unauthorized  in  prin- 
ciple ;  and  is  plainly  merely  the  private  and  inaccurate  opinion  of  the  reporter. 
But  there  is  also  the  case  of  Campbell  v,  Campbell,  in  which  the  Court  plainly 
acknowledges  the  necessity  of  appointing  an  administrator,  where  the  trustees 
fail ;  and  that,  where  the  right  had  been  in  them ;  for,  speaking  of  "  denuding 
"  the  trustees,"  plainly  impUes  that  there  was  something  in  the  trustees  to  be 
denuded  of.  As  to  any  equitable  title,  it  is  quite  clear,  that,  without  the 
necessary  course  of  procedure,  an  equitable  title  is  nothing,  independently  of  the 
legal  title,  where  the  question  is,  if  the  party  can  insist  as  a  pursuer  under  the 
circumstances  detailed  ? 

Respondents, — ^The  trust,  not  having  been  granted  to  the  heirs  of  the  trustees, 
lapsed  on  the  death  of  the  trustees ;  and  the  subject  of  the  trust  being  personal, 
reverted  to  Miss  Sime,  fell  in  bonis  defunctce,  and  has  been  taken  up  by  the  next 
of  kin's  confirmation.  The  next  of  kin  acts  as  trustee  for  all  having  interest  in 
the  executry,  and  can  be  called  to  account  by  the  parties  interested.  There  is 
no  distinction  between  a  personal  trust,  not  taken  to  heirs  of  the  trustee,  and 
the  office  of  executor.  In  both,  on  failure  of  the  trustee,  there  is  room  for  the 
appointment  of  another  to  act  for  the  parties  concerned.  It  is  a  mistake  to  say 
that  Miss  Sime  was  completely  denuded  of  the  l^al  title  in  this  action.  It  was 
no  doubt  for  a  time  out  of  her  by  the  trust;  [63] but  whenever  the  trust 
expired  it  reverted,  and  was  taken  up  by  her  next  of  Ian,  Isobel  Innes.  Had  the 
right  been  real,  there  might  have  been,  on  feudal  principles,  a  necessity  for  a 
declarator  and  adjudication;  but  here  the  right  was  personal,  which  Isobel 
Innes,  who  was  the  most  materially  interested  in  the  subjects  conveyed,  was 
entitled,  as  the  party  for  whose  benefit  the  trust  was  principally  created,  to  take 
up,  and  pursue  all  personal  actions  connected  with  or  arising  from  the  trust-deed 
in  her  own  name,  to  the  extent  of  her  interest.  All  parties  concerned  in  the 
trust  subjects  are  protected,  for  they  have  a  right  to  call  on  Miss  Sime's  personal 
representative  duly  and  faithfully  to  administer  the  trust  As  to  the  case  of 
Campbell,  the  trustees  there  refused  to  act ;  but  they  were  in  existence ;  and 
the  Court  held,  that  if  they  all  refused  to  act,  an  action  would  lie  at  the  instance 
of  the  party  interested  to  compel  them  to  denude  in  favour  of  other  trustees  who 
would  accept.  It  was  necessary  to  denude  them  ;  for,  until  they  were  denuded, 
no  other  person  could  act  in  the  trust.  But  the  trustee  here  is  dead,  and  the 
person  who  takes  up  the  right  is  willing  to  act.  It  is  quite  plain  that  Gravin's 
title  is  good,  if  that  of  Isobel  Innes  be  so. 

The  House  of  Lords  "  ordered  and  adjudged,  that  the  appeal  be  dismissed, 
"  and  the  interlocutors  complained  of  affirmed,  with  Ii.50  costs." 

Lord  Wynpobd. — "My  Lords,  Although  it  is  not  my  intention  to  address  your 
Lordships  at  any  length,  I  must  ask  your  Lordships'  indulgence  to  let  me  speak  from  the 
place  where  I  now  sit 

"Dr.  Lushington  has  told  your  Lordships  that  your  are  about  to  decide  on  a 
technical  objection ;  but  he  admits,  that  if  that  objection  be  founded  in  law,  it  ought  to 
be  attended  to  by  your  Lordships.     It  has  been  one  of  the  habits  of  my  life,  to  look  at 
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technical  objections  with  the  greatest  jealousy,  and  to  get  rid  of  them  wherever  I  could. 
I  was  during  a  considerable  part  of  the  argument,  particidarly  during  the  time  that  Mr. 
Brown  addressed  your  Lordships,  very  much  afraid  that  this  technical  objection  would 
prevail  a^inst  the  justice  of  this  case ;  but  I  have  satisfied  myself  that  we  can  get  over 
it,  and  bring  this  cause,  which  has  continued  as  a  cause  for  a  period  of  time  that  is  dis- 
graceful to  the  judicature  of  this  country,  to  a  speedy,  and,  I  hope,  an  equitable 
determination. 

"  My  Lords,  a  Miss  Sime,  so  long  ago  as  the  year  1798,  executed  this  deed  or  will, 
(it  is  perfectly  immaterial  by  what  name  it  is  called,  its  construction  will  be  the  same), 
by  which  she  gave  all  her  property  to  three  different  persons,  namely,  James  Clephane, 
William  Glavin,  and  John  Young,  *  or  to  the  acceptors  or  survivors  of  them,  and  to 

*  [64]  the  assignees  of  them.'  My  Lords,  two  of  those  persons  did  not  accept ;  Clephane 
only  accepted.  By  the  terms  of  the  instrument^  two-third  parts  of  the  free  residue  and 
proceeds  were  given  to  and  in  favour  of  Clephane,  now  deceased,  and  Isobel  Innes,  his 
wife,  now  also  deceased,  *in  conjunct  fee  and  liferent,  and  to  their  child  or  children  in 
'  fee,  equally  among  them,  or  subject  to  such  limitations  and  distribution  among  their 
'  children,  as  they  or  the  survivor  of  them  should  appoint,  by  any  writing  under  his  or 
'  her  hand ;  whom  failing,  to  their  nearest  lawful  heirs  or  assignees  whomsoever.'  The 
remaining  third  was  made  over  to  Charles  Hay,  ship-builder  in  Leith,  and  his  issue. 
After  Miss  Sime's  death,  and  Clephane's  death,  Isobel  Innes  and  her  daughter,  and  her 
daughter's  husband,  granted  a  bond  for  L.3000  to  Gavin,  for  the  purpose  of  being  the 
ground  for  an  adjudication,  to  enable  parties  to  make  effectual  their  claims  under  the  will. 

"  Now,  my  Lords,  it  is  admitted  in  this  case,  that  neither  Clephane,  the  only  person 
who  took,  and  who  has  since  died,  nor  his  wife,  made  any  appointment  to  affect  the 
present  question ;  and  it  is  for  your  Lordships  to  say,  whether  the  Judges  of  the  Court 
below  have  decided  right  with  respect  of  what  became  of  this  interest  upon  the  death  of 
Clephane.  The  Judges  in  the  Court  below  have  decided,  that  upon  the  death  of 
Clephane  the  trust  that  was  in  him  reverted,  as  I  should  say,  as  bona  omiasa,  to  Miss 
Sime,  and  through  her  to  her  next  of  kin,  and  was  to  be  administered  by  her  next  of 
kin.     That  is  the  effect  of  their  decision. 

"  My  Lords,  it  is  insisted,  on  the  part  of  the  appellant,  that  this  decision  is  erroneous ; 
because,  the  trust  being  at  an  end,  it  was  necessary  for  the  parties  to  apply  to  the 
equitable  jurisdiction  of  the  Court  of  Session  to  have  a  new  trustee  appointed ;  for  if 
that  had  been  done,  all  the  parties  interested  would  have  been  called  in,  to  make  their 
objections  as  to  the  disposition  of  the  property.  I  was,  for  a  considerable  time,  strongly 
impressed  with  the  idea,  that  there  was  a  good  deal  in  that  argument,  and  that  that 
practice  not  having  been  resorted  to,  a  decision  might  be  given  affecting  the  interest  of 
parties  not  brought  before  the  Court  to  state  their  objections  to  that  decision ;  but  I 
submit  to  your  Lordships,  that  this  argument  has  been  satisfactorily  answered  by  Dr. 
Lushington.     Dr.  Lushii^^n  says,  '  I  insist,  that  this  trust  expiring  with  the  death  of 

*  Clephane,  the  right  reverted  back  to  Miss  Sime,  and  passed  through  her  to  Miss  Sime's 
'  personal  representative.     I  admit  that  Miss  Sime's  personal  representative  does  not 

*  take  it  in  consequence  of  any  beneficial  interest  she  has  in  it,  but  that  she  takes  it 
'  clothed  with  a  trust ;  and  any  party  interested  would  have  a  right  to  call  upon  Miss 

*  Sime's  personal  representative  duly  and  faithfully  to  administer  that  trust.     Whoever 

*  therefore  has  an  interest,  has  the  means  of  having  that  interest  protected,  without  call- 

*  ing  on  the  Court  of  Session  to  appoint  a  new  trustee.'  This  an-  [66]  -swers  the  claim 
made  for  Mr.  Gkvin.  The  bond  was  given  to  him,  not  by  the  trustee  but  by  those  who 
had  the  beneficial  interest.  His  right  must  be  of  the  same  nature  as  that  of  those 
persons  from  whom  it  was  derived.  The  representative  of  Miss  Sime  was  the  trustee 
of  their  interests,  and  must  also  be  the  trustee  of  his :  whether  the  interest  belongs  to 
him  or  them,  the  trustee  is  the  only  person  who  can  support  a  claim  to  it  in  a  Court  of 
law.  The  bond,  therefore,  that  had  been  given  to  Gkivin,  cannot  affect  the  decision. 
The  ground  upon  which  I  humbly  submit  to  your  Lordships  you  should  affirm  the 
judgment  in  this  case  is,  that  when  the  right  went  back  to  Miss  Sime,  it  passed  to  her 
personal  representative,  and  that  Mrs.  Clephane  was  that  personal  representative,  and  as 
such  liable  to  be  called  upon,  by  those  who  had  a  beneficial  interest,  to  administer  it 
according  to  the  terms  under  which  she  took  it.  This  view  of  the  case  appears  to  me  to 
protect  dl  the  parties  against  any  abuse  of  this  trust ;  and  your  Lordships  may  with 
justice  confirm  the  decision. 


Digitized  by 


Google 


264  KIRKPATRIGK  V.    INNES,   &0.  17,  WUatm  it  tOukW. 

"  But,  my  Lords,  it  is  for  those  who  insist  that  the  judgment  of  the  Court  below  was 
wrong,  upon  such  an  objection  as  they  have  taken,  to  shew  that  the  party  who  sues  is 
not  ttie  proper  party ; — it  is  for  them  to  satisfy  your  Lordships,  by  the  authority  of 
decided  cases,  that  the  Court  below  were  bound  to  have  decided  differently  from  what 
they  have  done,  and  that  your  Lordships,  in  administering  Scotch  law,  are  bound  to  say, 
that  the  judgment  so  given  was  a  judgment  inconsistent  with  the  established  course  of 
decision  in  that  country.  So  far,  my  Lords,  from  that  being  the  case,  only  one  authority 
has  been  referred  to  that  bears  upon  the  point.  The  case  to  which  I  allude  is  that  of 
Sir  Robert  Munro  of  Foulis,  in  the  year  1768 ;  for  the  Judges  in  that  case  took  a  dis- 
tinction between  real  and  personal  property,  and  said  that  in  real  property  the  heir  must 
make  up  his  title,  and  that  the  heir  can  make  no  claim  till  he  has  done  that :  that  is 
stated  in  distinct  terms.  If  this  be  correct,  a  personal  representative  may  proceed  at  law 
without  making  up  his  title.  It  is  answered,  that  is  but  the  opinion  of  the  reporter ; — 
but  if  he  be  a  fair  reporter,  it  is  the  opinion  of  the  Court.  That  is  a  decision  as  far  as 
it  goes  against  the  appellant  in  the  present  case.  Then  it  has  be^i  insisted  that  this  is 
a  mere  obiter  dictum.  It  was  not  necessary  certainly  to  decide  the  point ;  but  a  case  of 
this  kind,  unless  met  by  an  authority  on  the  other  side,  is  entitled  to  great  consideration, 
and  it  is  met  by  no  authority. 

"  Mr.  Serjeant  Spankie  has  referred  your  Lordships  to  a  case  which  he  considers  as 
overturning  this  decision,  and  shewing  that  it  was  necessary,  that,  before  the  parties 
could  interfere,  a  confirmation  of  the  character  of  administrator  should  be  obtained. 
That  is  the  case  of  Archibald  Campbell,  minister  at  Weem,  who  had  made  a  deed  of 
mortification,  conveying  property  as  it  would  be  termed  in  this  country  in  mortmain, 
which  he  settled  on  five  trustees  and  their  succes-  [66]  -sors,  &c.  (His  Lordship  here 
stated  the  case.)  Dr.  Lushington  has  clearly  distinguished  that  case  from  the  present. 
The  parties  did  not  come  and  say,  in  that  case,  Confirm  us  as  trustees,  and  we  will  act 
in  execution  of  the  trust  j  but  they  said,  that  as  a  quorum  of  the  trustees  will  not  act, 
the  intention  of  the  creator  of  the  trust  is  therefore  destroyed :  Give  it  back  to  the  repre- 
sentative of  the  family.  The  Court  made  this  answer,  (and  it  was  the  only  answer  they 
could  make),  they  said — Ko ;  suppose  all  had  refused  to  act,  there  is  not  an  end  of  the 
trust,  but  we  should  have  denuded  them  in  favour  of  other  trustees.  A  very  ingenious 
observation  has  been  made  upon  that  expression,  *we  should  have  denuded  them  in 
*  favour  of  other  trustees ; '  namely,  that  it  must  have  been  in  them,  or  it  could  not  have 
been  considered  necessary  to  take  it  out  of  them.  But  observe  the  distinction — the 
trustees  in  that  case  refusing  to  act,  were  in  existence.  Till  they  were  denuded  of  their 
trust,  nobody  could  act  upon  it  Here  the  trustee  is  dead,  and  there  is  a  person  who 
comes  into  his  shoes,  who  does  not  refuse  to  act,  but  is  willing  to  act.  The  Court  inter- 
fered to  denude,  because  the  party  would  not  act ;  but  here,  although  the  trust  is  gone 
from  the  original  trustee,  the  person  who  comes  in  his  room  is  desirous  to  act  in  the 
character  of  trustee. 

<<  I  submit,  therefore,  to  your  Lordships,  that  that  authority  is  not  opposed  to  the 
decision  of  the  Court  below.  It  is  this — There  is  no  doubt  that  Mrs.  Clephane  and  her 
daughter  are  beneficially  entitled  to  the  property ;  and  the  defendant  can  only  say,  you 
shall  not  recover  in  this  cause,  because  you  have  not  clothed  yourself  formally  with  a 
character  in  which  you  are  entitled  to  sue.  We  think  you  have  that  character.  This  is 
consistent  with  justice.  This  defendant  ought  to  have  handed  over  the  money  long  ago, 
and  I  trust  he  soon  will  be  compelled  to  do  it.  There  being  therefore  nothing  to  fetter 
your  Lordships'  authority,  no  established  rule  to  prevent  that  being  done  which  every 
body  would  be  disposed  to  see  done,  and  that  as  soon  as  possible, — I  submit  to  your 
Lordships,  that  the  judgment  of  the  Court  below  should  be  afl&rmed,  and  with  costs." 

Appdlanfa  Authorities, — Drummond,  June  30, 1758,  (16,206);  Campbell,  December 
11,  1752,  (16,203). 

Respondents  Authorities, — 3  Ersk.  Inst.  9,  30,  38 ;  3  Stair,  Inst.  8,  61.  Drummond, 
June  30,  1758,  (16,206). 

Richardson  and  Conndl — Moncreiff,  Webster,  and  Thomson, — Solicitors. 
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IV.  Wilson  &  Shaw  57  [6  S.  204], 

George  Brown,  Appellant — Spanhie — Brown, 

Patkrson's  Trustees,  Kespondents. — Dundas — A.  McNeill. 

25th  March  1830. 

Prbbumption — Patmbnt. — ^Held,  (affirming  the  judgment  of  the  Court  of  Session),  that, 
in  the  circumstances  of  the  case,  two  promissory-notes,  although  found  in  the 
possession  of  the  debtor,  were  to  be  regarded  as  renewals  of  unretired  bills,  and 
not  payments. 

Proobss. — ^An  order  to  consign  in  the  Royal  Bank  a  disputed  sum,  sustained. 

Brown  being  indebted  to  the  trust-estate  of  the  deceased  Robert  Paterson, 
made  several  cash  payments,  and  accepted  bills  drawn  on  him  by,  or  granted 
promissory-notes  to,  Mr.  Hay,  W.S.  one  of  the  trustees,  and  factor  lor  the 
deceased.  An  action  of  accounting  having  been  brought,  a  question  of  fact 
occurred,  whether  two  promissory-notes  which  were  payable  by  Brown,  in  his 
possession,  were  merely  renewals  of  other  bills,  or  were  substantive  payments 
over  and  above  the  other  bills.  A  remit  to  examine  into  this  and  other  points 
was  made  to  an  accountant,  who  repoi:ted,  that  although  there  was  no  direct  or 
positive  evidence  of  the  fact,  the  inference  he  drew  frem  the  whole  evidence 
before  him  was,  that  these  two  premissory-notes  were  renewals,  and  therefore 
formed  no  item  of  credit  in  Brown's  favour. 

The  Lord  Ordinary  approved  of  the  report,  and  found  Brown  due  to 
Paterson's  trustees  the  sum  of  L.562, 19s.  6|d. ;  but,  before  issuing  decree  for 
payment,  ordered  parties  to  be  heard  on  certain  claims  advanced  by  Brown  for 
l^acies  alleged  to  be  due  to  him  out  of  the  deceased's  estate.  Both  parties 
reclaimed ;  but  the  Court  (16th  Janufiuy  1827)  adhered,  with  expenses.^  There- 
after the  Lord  Ordinary  appointed  Brewn  to  consign  in  the  Royal  Bank  of 
Scotland  the  above  sum,  with  interest  on  such  proportion  of  the  sum  as  was 
principal,  upon  a  deposit  receipt,  payable  to  such  person  or  persons  as  should  be 
preferred  thereto  at  the  issue  of  the  process.  Brown  reclaimed  to  the  Court,  on 
the  ground,  that  as  his  objections  had  not  yet  been  heard  or  disposed  of,  it  was 
incompetent  to  order  consignment ;  but  having  allowed  the  order  to  consign  to 
become  final,  and  only  reclcdming  against  an  interlocutor  prorogating  the  term, 
the  Court  (23d  February  1828)  [68]  refused  the  reclaiming  note,  both  on  the 
merits  and  competency.^ 

On  appeal,  the  discussion  at  the  bar  embraced  the  state  of  the  accounting 
between  the  parties,  and  the  import  of  the  evidence  afforded  by  the  res  gestcc  of 
the  case,  the  appellant  strongly  relying  on  the  fact  of  the  two  promissory-notes 
in  question  having  been  found  in  his  possession. 

Lord  Chakobllor. — *^  The  weight  of  evidence  is  against  the  appellant  I  would 
therefore  propose  to  your  Lordships,  that  the  interlocutors  complained  of  be  affirmed, 
with  L.50  costs.  A  cause  in  this  shape  ought  not  to  be  brought  to  the  bar  of  this  House. 
It  is  like  a  nisi  prius  case.'* 

The  House  of  Lords  therefore  ordered  and  adjudged,  that  the  interlocutors 
complained  of  be  afi&rmed,  with  L.50  costs. 

Appellants  Authorities.— Z  Ersk.  Inst  4,  5 ;  Ferguson,  Nov.  29,  1793,  (1488). 

Alexander  Dobie, — Solicitor. 

1 5  Shaw  and  Dunlop,  No.  123,  p.  204.  « 6  Shaw  and  Dunlop,  No.  215,  p.  591. 
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IV.  Wilson  &  Shaw  58  [6  8.  848]. 

Honourable  William  Maulb,  Appellant — Attorney-General — Murray — Brown. 

Major-General  Honourable  Jambs  Ramsay,  Easpondent. — Liishington — Spankie 

—A.  iPNeUl, 

25th  March  1830. 

Presumption. — Circumstances  under  which  a  gratuitous  bond  of  annuity,  granted  by  one 
brother  to  another,  during  the  joint  Uves  of  the  parties,  found  in  the  custody  of  a 
person  who  was  the  ordinary  agent  of  the  granter,  and  had  also  acted  as  agent  for 
the  grantee,  was  held  (affirming  the  judgment  of  the  Court  of  Session)  to  be  a 
delivered  deed. 

The  trust-disponees  of  the  late  Alexander  Duncan  raised  an  action  of 
multiplepoinding,  in  which  they  narrated,  that  they  had  found  among  the  papers 
which  had  been  in  his  possession,  in  his  professional  chaiucter  of  writer  to  the 
signet,  two  bonds ; — 1st,  a  bond  of  annuity,  bearing  date  the  19th  February  1805, 
granted  by  Mr.  Maule  of  Panmure.  in  favour  of  his  brother-german,  Major- 
Greneral  James  Eamsay,  whereby,  for  love  and  aflfection,  and  for  certain  other 
good  causes  and  considerations,  Mr.  [69]  Maule  bound  and  obliged  himself,  his 
heirs  and  successors,  to  make  payment  to  Greneral  Ramsay,  or  his  assignees,  of 
an  annuity  of  L.300  sterling  yearly,  clear  of  all  deductions,  and  that  at  two  terms 
in  the  year,  Martinmas  and  Whitsunday,  by  equal  portions,  beginning  the  first 
half-year's  payment  as  at  the  term  of  Martinmas  then  last  bypast,  for  the  half- 
year  immediately  following  that  term,  and  so  forth  half-yearly  thereafter,  during 
their  joint  lives,  with  penalty  and  interest : — 2dly,  A  bond  beSsuring  date  the  14th 
day  of  January  1808,  granted  by  Mr.  Maule  to  General  Ramsay,  for  an  annuity 
of  L.500  in  similar  terms,  the  first  term  of  payment  being  the  first  Whitsunday 
for  the  half-year  following ;  and  bearing,  that  in  the  event  of  General  Ramsay 
surviving  Mr.  Maule,  by  which  the  above  annuity  would  be  no  longer  payable, 
then  he  (Mr.  Maule)  bound  and  obliged  himself,  his  heirs,  executors  and  successors, 
to  make  payment  to  Greneral  Ramsay,  and  his  heirs,  executors  or  assignees,  of 
the  sum  of  L5000  sterling  money  at  and  against  the  first  term  of  Whitsunday 
or  Martinmas  next  after  his  (Mr.  Maule's)  decease,  with  penalty  cmd  interest. 
The  summons  farther  set  forth,  that  the  pursuers  had  been  called  upon  by 
Greneral  Ramsay  to  exhibit  and  produce  the  said  bonds,  that  they  might  be  given 
up  to  him,  to  be  used  and  disposed  of  by  him  as  his  own  proper  writs  and  evidents 
in  all  time  coming :  That  the  pursuers  had  reason  to  believe,  that  Mr.  Maule, 
several  years  ago,  directed  Mr.  Duncan  to  discontinue  the  payment  of  the  annuity 
contained  in  the  bond  of  the  14th  January  1808,  on  the  ground  that  the  bond 
had  remained  in  the  custody  of  Mr.  Duncan  as  the  private  agent  of  Mr.  Maule, 
and  that  the  same  was  never  delivered,  nor  meant  to  have  been  delivered,  to 
General  Ramsay;  and  payment  of  the  annuity  was  discontinued  accordingly 
since  Martinmas  1819 :  That  the  pursuers  were  desirous  to  deliver  up  the  two 
bonds  to  the  person  having  the  beist  right  thereto ;  and  concluding  in  common 
form. 

Appearance  having  been  made  by  Greneral  Ramsay  and  Mr.  Maule,  the  former 
stated,  that  the  bonds  had  been  granted  to  him,  and  placed  for  his  behoof  by  Mr. 
Maule  in  the  hands  of  Mr.  Duncan,  who  was  the  agent  of  the  claimant  as  well  as 
of  Mr.  Maule;  .that  the  annuity  was  regularly  paid  by  Duncan. to  the  claimant, 
viz.  L300  half-yearly,  from  1805  to  1808,  and  L500  half-yearly  from  1808  to 
Martinmas  1819 ;  that  the  payments  were  entered  in  Duncan's  books  to  the 
credit  of  the  claimant,  and  to  the  debit  of  Mr.  Maule ;  that,  previously  to  the 
granting  of  any  bond,  Mr.  Maule  had  allowed  the  claimant  ll300  per  annum ; 
that  he  nad  al^  granted  a  bond  for  L.5000  to  another  [60]  brother,  Colonel  John 
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Eamsay,  which  had  been  permitted  to  remain  in  Duncan's  hands,  and  which  was 
conceded  by  Mr.  Maule  to  be  a  delivered  evident ;  that  in  the  dififerent  matters 
of  law  business  in  which  the  claimant  was  engaged,  Duncan  imiformly  was  his 
(igent — among  others,  in  buying  and  making  up  titles  to  a  vote  in  Forfarshire ; 
that  in  consequence  of  some  family  disagreement,  Mr.  Maule  gave  orders  to 
Duncan  to  desist  paying  the  annuity,  and  that  on  the  claimant  requiring  from 
Duncan  delivery  of  the  bond,  he  did  not  deny  that  he  held  it  as  a  delivered 
evident  for  the  claimant's  behoof.  The  claimant  therefore  contended  that  the 
bond  belonged  to  him,  and  that  he  was  entitled  to  delivery  and  possession  of  it. 

On  the  other  hand,  Mr.  Maule  stated,  that  Duncan  was  his  confidential  agent, 
and  was  not  the  agent  of  Greneral  Bamsay ;  that  the  Greneral  never  paid  Duncan 
any  business  accounts,  and  even  the  expense  of  the  vote  in  Forfarshire  was 
defrayed  by  Mr.  Maule  himself ;  that  the  bond  was  purely  gratuitous,  and  was 
executed  at  a  time  when  Mr.  Maule  was  executing  a  variety  of  family  mortis 
causa  settlements ;  that  he  was  under  no  obligation  to  grant  it ;  and  so  little, 
after  the  lapse  of  a  few  years,  did  he  believe  that  he  lay  under  any  legal  obliga- 
tion to  pay  the  annuity,  that  he  had  forgot  that  he  had  ever  executed  such  a 
bond,  and  expressed  himself  in  a  letter  to  Duncan  as  if  no  such  bond  existed ; 
that  he  never  gave  instructions  to  Duncan  to  hold  it  for  the  behoof  of  General 
Bamsay,  and  he  never  intended  that  it  should  be  so  held ;  and  that  when  Duncan 
was  applied  to  by  General  Eamsay,  he  did  not  venture  to  assert  that  he  held  it 
for  him ;  that  when  properly  considered,  the  bond  for  the  annuity  of  L.500,  (the 
only  bond  under  any  view  now  operative),  was  merely  a  mortis  causa  donation ; 
and  as  to  the  payments,  there  was  no  more  necessity  of  connecting  them  with  the 
bond,  than  with  the  voluntary  inclination  of  Mr.  Maule  independent  of  all  bond; 
and  that  the  bond  to  Colonel  Eamsay  stood  altogether  in  a  dififerent  situation. 
From  these  facts  Mr.  Maule  inferred,  in  point  of  law,  that  he  had  the  only  good 
right  to  the  delivery  and  the  possession  of  the  bond.^ 

The  Lord  Ordinary  issued  the  note  printed  below,*  and  or-  [61]  -dered  Cases 

^  A  great  deal  of  correspondence  was  produced,  but  was  not  explicit,  and  the  material 
parts  are  noticed  in  the  speeches  of  the  Judges. 

^  "  It  is  an  admitted  fact,  that  Mr.  Maule  granted  two  bonds  to  his  brother,  the 
pursuer;  the  first  dated  19tii  February  1805,  for  an  annuity  of  L.300,  during  the 
joint  lives  of  the  parties ;  and  the  second  bond  on  14th  January  1808,  for  an  annuity 
of  L.500  during  their  joint  lives ;  and  in  the  event  of  his  predeceasing  the  pursuer,  for 
L.5000,  payable  at  the  first  term  of  Whitsunday  or  Martinmas  after  his  Mr.  Maule's 
death.  2d,  It  is  an  admitted  fact,  that  prior  to  the  granting  each  of  these  bonds,  Mr. 
Duncan,  as  agent  for  Mr.  Maule,  paid  to  the  pursuer  the  annuity  expressed  in  each  of 
these  bonds,  before  the  periods  respectively  warranted  by  them  for  such  payment ; — that 
is,  by  the  first  bond,  the  first  half  of  the  annuity  of  L.300  was  to  be  payable  at  Martinmas 
1804,  for  the  half-year  immediately  following  that  term;  but  Mr.  Duncan  paid  the 
pursuer,  at  the  term  of  Martinmas  1804,  a  whole  year's  annuity,  instead  of  the  half 
allowed  by  the  bond,  which  was  not  granted  till  19th  February  1805.  In  the  same 
way,  by  the  second  bond,  the  annuity  of  L.500,  which  came  in  place  of  the  other  for 
L.300,  the  first  term's  payment  was  at  Whitsunday  1808,  for  the  half-year  immediately 
following:  But  Mr.  Duncan  paid  a  half-year's  annuity  of  L.250  to  the  pursuer  at 
Martinmas  1807.  Mr.  Dimcan  must  therefore  have  made  these  payments,  unwarranted 
by  the  bonds,  by  orders  of  Mr.  Maule.  3d,  It  is  also  an  admitted  fact,  that  Mr.  Maule 
granted  to  his  other  brother,  the  Honourable  John  Eamsay,  a  bond  dated  12th  March 
1804,  for  L.5000,  payable  the  first  term  of  Whitsunday  or  Martinmas  after  his  (Mr. 
Maule's)  death,  with  the  legal  interest  thereof  from  the  term  of  Whitsunday  1804, 
till  the  aforesaid  term  of  payment  of  the  principal  sum.  4th,  It  is  an  admitted  fact, 
that  these  bonds  in  favours  of  the  pursuer  and  his  brother  John  were  in  the  hands  of 
Mr.  Dimcan,  who  paid  the  annuities  regularly  half-yearly  to  the  pursuer.  5th,  It  id 
proved  by  a  letter  from  Mr.  Duncan  to  Mr.  Maule,  No.  2  of  the  printed  Eecord,  that 
in  answer  to  a  demand  from  Mr.  Maule,  for  delivery  to  him  of  the  bond  to  the  pursuer 
for  L.300,  Mr.  Duncan  sent  him  that  bond:  'Luckily,  (said  Mr.  Duncan),  however,  it 
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to  the  Court,  who,  on  the  15th  January  1828,  found  [62]  "  the  claunant,  the 
"  Honourable  Major  Kamsay,  entitled  to  delivery  [63]  of  the  bond  in  question  • 

'  is  not  delivered,  and  now  I  enclose  it.'  The  bond,  however,  was  returned  to  Mr. 
Duncan,  for  in  his  custody  it  was  foimd ;  and  as  there  is  no  direct  evidence  why  this 
bond  was  returned  to  Mr.  Duncan,  or  why  the  other  for  L.500  was  given  to  him,  the 
question  at  issue  between  the  parties  is.  Whether,  under  all  the  circumstances  of  the 
case,  the  latter  bond  must  be  held  to  have  been  delivered  to  the  pursuer  9  Mr.  Maule 
pleads,  and  it  is  an  admitted  truth,  that  Mr.  Duncan  was  his  agent,  and  that  ^the  bond 
of  annuity  of  L.500  was  only  one  of  a  number  of  family  settlements  executed  by  him 
on  the  same  day,  all  of  which  were  revocable :  That  the  bond  contained  an  obhgation 
for  L.5000  mortis  causa,  and  that  he  cannot  be  considered  to  have  made  such  a  grant  to 
his  brother  beyond  power  of  revocation,  since  that  obligation  would  compete  with  his 
onerous  creditors.  He  argued,  that  if  the  bond  had  been  simply  a  wxyrtis  causa  deed 
for  L.5000  at  his  death,  it  could  not  have  been  held  to  be  a  delivered  evident,  and,  con- 
sequently, that  it  could  make  no  difference  that  it  contained  an  obligation  for  an  annuity 
of  L.500,  because  still  the  deed  remained  in  the  hands  of  his  agent,  who  he  denied  was 
agent  for  the  pursuer.  He  pleaded,  that  the  annuities  had  not  been  paid  in  virtue  of 
the  bonds,  because  they  had  been  paid  before  any  such  bond  existed.  The  Lord 
Ordinary  confesses,  that  he  is  not  convinced  by  the  arguments  for  the  defender,  which 
were  urged  with  great  force  and  ingenuity ;  and  such  is  the  construction  of  his  under- 
standing, that  he  thinks  that  the  circumstance  of  the  annuities  having  been  paid  before 
the  bonds  were  granted,  is  one  of  the  strongest  ingredients  to  demonstrate  that  Mr. 
Maule  intended  to  put  it  out  of  his  own  power  to  withdraw  the  annuities.  For,  if  he  did 
not  intend  the  bonds  to  be  obligatory,  for  what  reason  were  they  granted  1  An  order  to 
Mr.  Duncan  to  pay  the  annuities  till  Mr.  Maule  should  forbid  farther  payments,  was 
quite  enough.  But  instead  of  such  revocable  order,  the  bonds  were  granted,  were  put 
into  Mr.  Duncan's  hands,  who  acted  on  them,  and  regularly  paid  the  annuities.  In 
particular,  the  first  bond  was  sent  to  Mr.  Maule  himself.  If  it  was  not  to  be  binding, 
why  did  he  not  keep  it  1  Why  send  it  to  Mr.  Duncan  as  the  warrant  for  payment  of 
the  annuity)  It  is  proved,  that  when  Mr.  Maule  was  offended  at  his  two  brothers,  the 
p\u«uer  and  John,  he  wrote  to  Mr.  Duncan  to  stop  the  pursuer's  annuity,  because  he  had 
forgotten  having  granted  a  bond ;  and  in  another  letter  he  wrote, '  Colonel  John  Eamsay 
*  may  thank  his  stars  that  he  has  a  bond.'  This  is  evidence  to  the  Lord  Ordinary, 
that  Mr.  Maule  considered  his  bond  to  have  been  delivered ;  for,  though  it  was  only 
so  in  the  self-same  way  that  the  pursuer*s  was,  both  having  been  given  to  Mr.  Duncan, 
he  decidedly  considered  the  bond  to  John  to  have  been  delivered  to  him,  and  acted  on, 
and  therefore  did  not  order  his  annuity  to  be  stopped,  although  that  bond,  too,  made  a 
mortis  causa  grant  of  L.5000,  as  well  as  that  of  the  pursuer.  The  Lord  Quinary  shall 
suppose  that  Mr.  Maule  had  given  a  grant  of  a  farm  to  the  pursuer  during  their  joint 
lives,  as  a  provision  to  him,  and  infeftment  had  been  taken  on  it,  he  thin^  that  this 
would  have  been  deHvery,  though  the  deeds  remained  in  Mr.  Duncan's  hand ;  but  the 
regular  payments  of  annuities  for  eleven  years  were  to  the  self-same  effect— they  con- 
stituted possession  and  delivery  as  much  as  the  infeftment  would  have  done. — 2.  The 
Lord  Ordinary  is  of  opinion,  that  it  is  made  out  by  evidence  that  Mr.  Duncan  acted  as 
agent  for  the  pursuer  j  and  although  he  made  no  charge  against  him  for  payment,  this 
does  not  remove  the  character  of  agent  1st,  He  acted  as  banker  or  cashier  for  the 
pursuer.  He  regularly  drew  from  Mr.  Maule  payment  of  the  annuities  half-yearly, 
placed  them  to  the  pursuer's  credit,  and  paid  them  to  him  in  portions  of  L.100,  of  L.50, 
and  on  some  occasions  more  or  less.  2d,  He  made  out  the  deeds  for  a  freehold  quali- 
fication to  the  General,  the  expense  of  which  he  placed  to  his  debit  in  account  It  is 
true  that  Mr.  Maule  generously  paid  that  expense,  on  which  occasion  the  articles  in  the 
pursuer's  account  were  transferred  to  Mr.  Maule's ;  but  that  is  nothing  to  the  purpose  in 
disproving  Mr.  Duncan  to  have  acted  as  the  pursuer's  agent  3d,  The  pursuer  consulted 
Mr.  Duncan  upon  a  sale  of  the  freehold  qualification  which  the  pursuer  held,  and  would 
have  employed  that  gentleman  to  sell  it  for  him,  if  he  had  not  persuaded  the  pursuer 
not  to  sell  it  without  previously  informing  Mr.  Maule  of  the  intended  sale ;  and,  mean- 
time, the  title-deeds  of  the  qualification  remained  in  ^I.  Duncan's  possession.  On  all 
these  grounds,  the  Lord  Ordinary  has  no  dpubt  that  Mr.  Duncan  was  the  agent  of  the 
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*'  and,  in  the  whole  circumstances  of  the  case,  preferred  him  in  the  multiple- 
"  poinding."  ^ 

pursuer,  although  from  friendship,  regard,  and  perhaps  gratitude  to  the  family,  charged 
nothing  for  his  tarouhle ;  and  that,  in  the  whole  circumstances  of  the  case,  he  must  he 
considered  to  he  the  depositary  of  the  bond  of  annuity  for  the  pursuer's  behoof.  Obser- 
vations were  made  by  the  honourable  defender  on  the  correspondence  of  Mr.  Dimcan 
with  Mr.  Maule  and  the  pursuer,  that  in  some  instances  it  was  contradictory,  and  in 
general  rather  sacrificed  the  interest  of  the  former  to  the  latter.  The  Lord  Ordinary 
does  not  think  that  there  is  ground  for  this  latter  conclusion.  For  the  other  there  is 
more  reason :  Mr.  Dimcan  does  seem  to  have  made  a  contradiction,  when  in  one  letter 
he  said  that  the  bond  was  the  only  warrant  for  his  paying  the  annuity,  and  in  another, 
that  he  had  forgotten  its  existence.  But  this  is  of  little  moment ;  Mr.  Duncan  was 
then  a  very  old  man  retiring  from  business,  and  the  affair  about  which  he  was  writing 
was  of  so  old  a  date,  that  even  Mr.  Maule  himself,  though  comparatively  a  young  man, 
had  himself  forgotten  it,  and  therefore  Mr.  Duncan  may  well  be  excused  for  a  slight 
misrecoUection  of  fact.  The  Lord  Ordinary  thinks,  that  the  conduct  of  that  gentleman 
in  the  whole  transaction  does  honour  to  his  heart  as  well  as  his  judgment ;  and  the 
defender  will  see  that  the  Lord  Ordinary's  opinion  rests  on  the  evidence  in  the  cause, 
and  not  on  any  leaning  of  Mr.  Duncan  to  the  one  party  or  the  other." 
1  6  Shaw  and  Dunlop,  No.  114,  p.  343. 

The  following  Opinions  were  laid  before  the  House  of  Lords : — 
Lord  Justice- Clerk, — "This  appears  to  me  to  be  a  question  rather  of  fact  than  of 
law.  If,  upon  the  evidence  on  the  record,  it  be  satisfactorily  made  out  that  the  bond 
in  question,  which  is  a  bond  of  annuity  granted  by  Mr.  Maule  in  favour  of  his  brother 
General  Ramsay,  for  L.500  per  annum,  was  placed  in  the  hands  of  Mr.  Duncan  for 
behoof  of  General  Eamsay,  there  does  not  appear  to  be  much  room  for  doubt  with  re- 
gard to  the  application  of  the  law.  If  a  bond  is  granted,  and  placed  by  the  granter  in 
the  hands  of  a  person  who  is  agent  both  for  himself  and  the  grantee,  and  has  been  held  in 
law  for  behoof  of  the  grantee,  it  is  of  no  material  importance  that  the  agent  is  also  the 
agent  and  cashier  of  the  granter.  Lord  Stair,  alluding  to  the  point,  puts  the  case,  that 
where  a  bond  has  been  placed  in  the  hands  of  a  party,  it  is  competent  to  refer  to  the 
oath  of  the  depositary,  the  purpose  for  which  the  bond  was  so  placed  in  his  hands. 
That  reference  cannot  take  place  here,  because  the  depositary  is  no  longer  in  existence. 
But  we  must  endeavour  to  collect  from  the  letters  of  Mr.  Duncan,  from  the  nature  of 
the  entries  in  his  books,  from  his  situation  in  respect  to  the  parties,  and  from  the  whole 
circumstances  of  this  case,  what  were  the  purposes,  and  for  whose  behoof,  the  bond  was 
so  lodged  with  him.  We  sit  here  as  in  the  jury  box,  endeavouring  to  collect  from  the 
circumstances  of  the  case,  what  are  the  fair  presumptions  with  regard  to  the  matter : 
our  opinion  must  be  made  up  upon  the  evidence  on  the  record,  and  we  cannot  listen  to 
any  averment  with  regard  to  other  evidence  which  may  remain  behind,  but  which  is  not 
before  your  Lordships.  And  in  considering  these  circumstances,  I  differ  from  the 
Dean  of  Faculty  in  the  inference  which  he  has  drawn  from  one  part  of  the  arrangement 
between  Mr.  Maule  and  Mr.  Duncan,  and  the  manner  in  which  the  payments  to  General 
Eamsay  took  place.  It  is  said,  that  these  payments  are  not  payments  made  in  con- 
formity with  the  bond,  and  that  that  is  evident  from  the  circumstance,  that  the  same 
payment  is  made  before  the  bond  is  granted  at  all ;  and  therefore  it  is  inferred,  that 
these  payments  are  not  to  be  held  referable  to  the  bond.  I  draw  a  very  different 
inference  from  this  circimistance.  I  think  that  the  fact^  that  a  payment  had  been  made 
by  Mr.  Duncan,  for  General  Ramsay's  behoof,  is  a  strong  circumstance  in  favour  of  the 
subsequent  completion  of  the  transaction  by  the  granting  of  a  bond.  Mr.  Maule  may 
naturally  have  wished  to  put  it  even  beyond  his  own  power  to  alter  the  generous 
intentions  he  at  that  time  felt  in  favour  of  General  Ramsay,  Having  resolved  upon 
making  his  brother  an  allowance,  he  at  first  tells  his  agent  to  pay  to  General  Ramsay  the 
sum  he  intended  to  allow  him ;  but,  not  content  with  this,  he  afterwards  wishes  to  bind 
himself  by  a  formal  bond,  and  he  superadds  to  the  annuity,  which  was  to  be  payable 
during  the  joint  lives  of  the  parties,  the  sum  of  L.5000  payable  at  his  death,  'fiie  first 
payment  had  been  made  without  the  bond ;  but  when  the  bond  is  granted,  the  subsequent 
payments  are  made  in  conformity  with  it.     If  Mr.  Maule  had  thought  that  the  verbal 
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[64]  Mr.  Maule  appealed. 

AjppellcCnt. — ^An  unilateral  obligation  for  a  sum  of  money,  or  an  annuity,  is 
not  effectual  to  a  grantee,  unless  delivered ; — not  [66]  that  the  clause  of  execu- 
tion should  bear  that  the  deed  was  delivered,  (as  is  necessary  in  English  instru- 

order  under  which  the  first  payment  had  been  made  had  been  sufficient,  and  had  no 
wish  to  render  the  payment  of  subsequent  annuities  obligatory  upon  himself,  what 
necessity  was  there  for  directing  the  bond  to  be  executed  at  alH  Matters  might  just 
have  been  left  upon  the  footing  on  which  they  stood,  and  the  payment  might  have  been 
made  half-yearly  by  Mr.  Maule's  directions  without  any  formal  obligation.  And 
therefore  it  seems  to  me,  that  the  granting  of  the  bond  for  the  annuity  of  L.500  and  the 
principal  sum  of  L.5000,  which  is  quite  without  meaning  in  any  other  way,  becomes 
quite  distinct  and  intelligible  when  you  keep  this  in  view.  A  second  circumstance  in 
this  case,  which  I  think  is  of  material  importance,  is  the  evidence  with  regard  to  the 
delivery  of  the  first  bond,  which  was  superseded  by  the  bond  for  L.500.  I  certainly 
did  not  understand  with  the  Dean  of  Faculty,  that  Mr.  Fullerton  maintained  that  the 
first  bond  was  a  delivered  deed  previous  to  the  date  of  Mr.  Duncan's  letter  of  the  6th 
of  March ;  and  if  that  argument  had  been  maintained,  I  certainly  could  have  given  no 
countenance  to  it.  For  unquestionably,  at  that  date,  Mr.  Duncan  writes  that  the  bond 
had  not  been  delivered,  and  encloses  it  to  Mr.  Maule.  But  what  I  go  upon  is  this,  that 
after  the  bond  is  sent  to  Mr.  Maule,  and  his  attention  expressly  called  to  it  by  the  terms 
of  Mr.  Duncan's  letter,  it  is  again  returned  by  Mr.  Maule,  and  is  found  in  the  possession 
of  Mr.  Duncan  at  his  death.  That  is  the  circumstance  which  gives  weight  to  the  plea, 
that  the  first  bond  is  to  be  considered  as  a  delivered  document,  not  that  it  is  to  be  held 
as  delivered  at  the  time  when  it  was  discovered  and  transmitted  by  Mr.  Duncan  to  Mr. 
Maule.  Another  circumstance  to  which  I  look,  is  Mr.  Maule's  own  understanding  with 
regard  to  delivery.  When  this  misunderstanding  unfortunately  takes  place  between 
himself  and  his  brothers,  a  good  deal  of  correspondence  takes  place  between  him  and 
Mr.  Duncan  with  regard  to  this  matter.  And  I  allude  the  more  particularly  to  Mr. 
Maule's  own  ideas  upon  the  subject,  because  I  think  they  go  to  explain  and  account  for 
some  things  which  were  commented  on  in  the  letters  of  Mr.  Duncan.  Speaking  of  his 
brothers,  and  alluding  to  Colonel  John  Eamsay,  he  says,  *  he  may  thank  his  stars  that 
•  he  has  a  bond,'  while  he  evidently  forgets  that  he  had  granted  any  bond  in  favour  of 
General  Ramsay.  Here  then  is  Mr.  Maule  himself,  a  gentleman  in  the  vigour  of  life, 
totally  forgetting  the  fact  of  his  having  granted  two  bonds  in  favour  of  General  Ramsay ; 
and  if  this  was  possible,  it  certainly  is  not  surprising  that  Mr.  Duncan,  a  man  advanced 
in  years,  should  have  fallen  into  some  mistakes  with  regard  to  the  matter.  But  the 
important  point  is  this,  that  Mr.  Maule  evidently  holds  the  bond  in  favour  of  Colonel 
John  Ramsay  to  be  a  deed  by  which  he  was  effectually  bound :  And  yet  that  deed  had 
been  no  farther  delivered  thaii  the  other  two  ;  they  were  all  merely  placed  in  the  hands 
of  Mr.  Duncan ; — and  therefore  it  does  appear  to  me  that  the  inference  follows  plainly, 
that  if  Mr.  Maule  had  recollected  that  he  had  granted  a  similar  bond  to  his  brother 
General  Ramsay,  he  would  have  considered  that  bond  also  ^  effectual  against  him.  But, 
in  the  next  place,  my  Lords,  I  think  that  there  is  evidence  that  Duncan  acted  as  the  agent 
of  General  Ramsay.  He  acted  as  his  agent  in  making  up  the  freehold  qualification 
granted  by  Mr.  Maule  to  his  brother.  The  account  for  the  expenses  in  that  proceeding 
was  rendered  as  against  General  Ramsay,  and  regularly  charged  against  him.  No  doubt 
Mr.  Maule,  acting  with  a  degree  of  liberality  very  creditable  to  him,  afterwards  directed 
that  account  to  be  charged  against  himself ;  but  the  account  was  originally  charged  against 
General  Ramsay  as  the  proper  debtor;  and  I  do  not  see  that  the  character  of  that 
agency  can  be  changed  by  the  subsequent  transference  of  the  account  to  Mr.  Maule's 
debit.  I  know  very  well  that  it  sometimes  happens,  as  the  Dean  of  Faculty  insinuated, 
that  in  making  up  freehold  qualifications,  parties  find  it  to  be  for  their  interest  to  have 
the  account  of  expenses  charged  against  the  person  in  whose  favour  the  qualification  is 
made  up,  though  the  account  may  be  truly  paid  by  another  party.  I  perfectly  well 
understand  that,  in  the  case  of  liferent  qualifications,  where  the  objection  of  nominal  and 
fictitious  is  apprehended,  parties  may  be  very  desirous  to  shew,  by  producing  an  account 
of  this  nature,  that  the  expense  of  making  up  the  title  was  not  def^yed  by  the  granter 
of  the  vote,  though  the  agent  knows  very  well  that  he  is  the  real  party,  and  looks 
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mente),  but  that  the  deed  be  [66]  in  fact  delivered.  In  dispositions  mortis  causa, 
there  is  introduced  a  dispensation  with  delivery ;  and  purely  testamentary  deeds 
are  [67]  effectual  without  delivery,  (being  always,  de  jure,  revocable) ;  but  in 
r^ajd  to  inter  vivos  unilateral  bonds,  the  rule  is  absolute.    The  burden  of  proving 

to  him  for  payment.  But  who  ever  heard  of  such  an  objection  against  a  conveyance 
of  fee  ?  A  gratuitous  fee,  for  the  mere  purpose  of  constituting  a  vote,  is  altogether 
out  of  the  question;  and  therefore,  whatever  weight  might  be  due  to  that  surmise, 
if  this  had  been  the  case  of  a  liferent  quahfication,  I  can  see  no  possible  motive  in  the 
present  case  for  charging  the  expense  of  that  vote  against  Greneral  Eamsay,  except  that 
he  was  really  Mr.  Duncan's  employer.  Then  observe  the  nature  of  the  entries  in  his 
books.  He  opens  an  account  in  name  of  General  Eamsay ;  he  states  half-yearly  the 
payments  which  he  makes  him,  debiting  him  with  the  amount ;  he  answers  his  drafts 
and  orders,  and  acts  throughout  as  his  agent,  banker,  or  cashier  would  have  done.  No 
doubt  it  is  said  he  does  not  make  a  charge  for  his  agency.  Is  this  so  surprising  ?  Is  it 
so  uncommon  for  agents,  who  have  acted  perhaps  for  a  hfetime  as  the  men  of  business 
of  a  great  family,  who  have  perhaps  enriched  themselves  by  their  agency,  to  shew  their 
gratitude  by  making  no  charge  against  a  younger  brother  of  that  family,  a  soldier  of 
fortune  like  General  Eamsay  ?  I  will  venture  to  say,  that  fifty  instances  of  such  for- 
bearance are  in  the  recollection  of  your  Lordships,  and  that,  even  if  the  business  done 
had  been  more  troublesome  than  it  was — consisting  principally  of  making  occasional 
payments,  and  transferring  these  half-yearly  from  one  brother's  account  to  that  of  the 
other.  Then,  is  there  any  thing  in  Mr.  Duncan's  letters  from  which  we  can  collect 
what  his  understanding  was  as  to  this  bond  1  I  must  say,  as  to  the  letter  of  November 
17th,  that  I  cannot  draw  from  it  the  same  unfavourable  inference  which  the  Dean  of 
Faculty  does.  It  is  argued,  that  when  Mr.  Duncan  says,  '  it  may  be  said '  that  the 
bond  was  not  delivered,  he  means  it  may  be  said  with  truth.  I  do  not  think  that  the 
words  warrant  that  inference.  Mr.  Duncan  just  states  the  arguments  that  probably 
would  be  used  on  both  sides,  and  suggests  an  intermediate  way  of  arranging  the  matter. 
What  could  be  more  natural  than  that  he  should  wish  to  avoid  a  collision  of  this  kind 
between  the  two  brothers?  He  had  been  the  agent  of  the  family  since  1782,  and 
wished  to  avoid  taking  any  direct  part  one  way  or  other.  But  observe,  this  letter  says 
also,  '  when  he  executed  and  dehvered  it  to  me,  he  certainly  meant  it  should  be  obliga- 
'  tory ;  and  accordingly  it  has  been  acted  upon  ever  since.'  And  this  shews  pretty 
plainly,  that  Mr.  Duncan  did  not  mean  to  say  that  it  would  be  said  with  truth  that  the 
bond  was  never  delivered  to  General  Eamsay.  Then  observe,  in  his  letter  of  19th 
June  1821,  he  tells  Mr.  Maule,  that,  if  an  action  for  delivery  should  be  brought,  he 
cannot  take  upon  himself  to  say  what  would  be  the  result.  Is  this  the  language  of  a 
man  who  positively  knew  that  the  bond  had  not  been  delivered  to  him  for  behoof  of 
General  Eamsay  ?  If  he  had  known  that  Mr.  Maule  could  say  with  truth  the  bond  had 
never  been  delivered,  would  he  have  hesitated  about  the  matter,  or  thought  the  issue 
doubtful  ?  As  to  the  charges  which  seem  to  be  made  against  Mr.  Duncan,  of  having 
had  an  undue  bias  in  favour  of  General  Eamsay,  and  consulting  his  interest  at  the 
expense  of  that  of  his  constituent  Mr.  Maule,  I  cannot  see  that  there  is  any  ground  for 
such  allegations ;  and,  whatever  may  have  been  his  inclination  to  serve  Gener^  Eamsay, 
it  is  plain  that  his  interest Vas  still  stronger  in  favour  of  Mr.  Maule ;  for  there  can't 
be  a  doubt,  that  if  he  had  delivered  the  bond  to  General  Eamsay,  he  would,  in  all 
likelihood,  have  immediately  forfeited  Mr.  Maule's  agency.  Mr.  Duncan  appears  to 
have  been  an  old  man,  and  his  memory  somewhat  weak,  and  he  might  very  naturally 
forget  the  circumstances  connected  with  the  granting  of  these  bonds.  But  even  then 
his  memory  is  not  more  defective  than  that  of  Mr.  Maule  himself,  who,  you  find,  had 
forgotten  even  the  fact  that  he  had  granted  the  bonds  at  all.  But  whenever  the  cir- 
cumstances are  recalled  to  his  memory,  he  states  the  result  to  Mr.  Maule,  that  the  bond 
had  been. found  among  the  papers,  and  that  this  bond  had  been  the  authority  under 
which  the  payments  had  been  made.  On  the  whole,  I  can  draw  no  other  conclusion 
from  the  circumstances  of  this  case,  than  that  the  bond  had  been  placed  in  the  hands 
of  Mr.  Duncan  for  behoof  of  General  Eamsay,  and  is-fb  be  held  a  dehvered  deed." 

Lord  POmilly, — "  This  is  perhaps  a  case  of  nicety ;  but  I  am  disposed  to  concur  in 
opinion  with  your  Lordship,,  that  this  bond  must  be  held  to  have  been  delivered  to 
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delivery  lies  on  the  grantee,  especially  if  the  bond  be  gratuitous :  until  he  prove 
it»  his  character  of  creditor  has  no  existence.  But  the  respondent  has  not  proved 
delivery.  If  the  fact  be  as  he  represents  it,  proof  of  delivery,  actual  or  con- 
structive, should  not  be  difficult.  It  may  be  ascertained  by  the  examination  of 
the  attesting  witnesses. 

Lord  Wynford, — If  that  be  so,  and  further  evidence  can  be  obtained,  is  there 
any  objection  to  this  case  going  back  to  the  Court  of  Session  ?    It  is  very  clear 

Mr.  Duncan  as  agent  of  General  Eamsay,  and  for  his  behoof.  We  must  first  attend 
to  the  nature  of  the  bond.  It  is  not  a  mortis  causa  deed,  but  a  deed  of  annuity,  to 
be  payable  during  the  joint  lives  of  the  granter  and  the  grantee,  with  a  farther  payment 
of  L,5000  after  Mr.  Maule's  death.  If  this  conveyance  of  the  L.5000  had  been  the 
only  one  in  the  deed,  I  would  have  thought  this  case  stood  in  a  far  more  un&vourable 
situation.  I  would  have  thought  it  a  difficult  matter,  in  such  a  case,  to  make  out 
delivery  from  the  circumstance  of  the  bond's  being  placed  in  the  hands  of  one  who  was 
agent  for  both  parties.  But  here  the  annuity  \a  to  take  effect  immediately,  and  the 
bond  is  actually  acted  upon  and  payments  made ;  so  that  this  case  stands  in  a  totally 
different  situation.  In  looking  at  the  different  presumptions  in  this  case,  I  must  say,  I 
am  more  strongly  impressed  by  the  manner  in  which  the  accounts  were  kept  by  Mr. 
Duncan,  than  by  his  having  acted  as  agent  for  General  Bamsay  in  other  matters.  I 
have  looked  attentively  at  these,  and  I  see  that  these  accounts  must  have  been  shewn 
to  Mr.  Maule,  and  approved  of  by  him ;  and  that  he  must  have  seen  that  Mr.  Duncan 
acted  in  some  respects  as  the  agent  of  General  Bamsay.  If  Mr.  Maule,  after  granting 
the  bond,  had  kept  it  in  his  own  hands,  and  had  merely  given  directions  to  his  agent 
to  pay  the  annuity  half-yearly  to  General  Bamsay,  the  payments  made  by  Mr.  Duncan, 
and  tiie  entries  in  his  books  shevm  to  Mr.  Maule,  might  have  been  of  little  importance. 
But  when  the  bond  is  delivered  out  of  the  granter's  own  hand,  and  the  money  paid  in 
consequence  of  the  bond  by  the  agent,  who  retains  the  bond  as  his  warrant ;  and  these 
payments  go  on  for  such  a  number  of  years,  the  accounts  of  these  payments  being 
exhibited  &om  time  to  time  to  Mr.  Maule, — I  do  think,  without  going  over  a  second 
time  the  grounds  stated  by  your  Lordship,  that  there  is  sufficient  evidence  that  this  is  a 
deUvered  deed." 

Lord  AUoway, — "I  certainly  at  first  felt  considerable  difficulty  in  this  case;  so 
much  so,  that  I  have  twice  gone  over  the  whole  circumstances ;  but  I  am  now  disposed 
entirely  to  concur  with  the  opinion  delivered  from  the  Chair.  I  agree  with  your  Lord- 
ships generally  in  the  observations  made  as  to  both  bonds.  I  don't  think  there  can  be 
any  reasonable  doubt  that  the  first  bond  must  be  held  to  be  a  delivered  deed,  more 
especially  when  returned  in  the  way  it  was  by  Mr.  Maule,  after  his  attention  had  been 
called  to  it.  And  I  think  there  is  a  great  deal  in  the  letter  of  6th  March  1805,  to  shew 
that  Mr.  Duncan  thought,  even  before,  that  it  was  a  bond  to  which  General  Bamsay 
had  right  For  he  tells  Mr.  Maule,  that  General  Bamsay  had  called  on  him  for  a  bond. 
He  says,  *  I  think  he  told  me,  you  had  bid  him  call  at  me  for  a  bond  I  was  to  deliver 
'  to  him ;  but  on  searching  for  the  bond  I  could  not  find  it'  Was  this  the  language 
of  a  person  who  thought  General  Bamsay  had  no  right  to  the  bond)  The  only  excuse 
he  makes  to  him  is,  that  he  can't  find  it  If  he  had  found  it,  it  is  plain  he  means  to 
say  he  would  have  given  it  to  him.  I  think  the  second  bond  stands  very  much  in  the 
same  situation  with  the  first  I  conceive  the  payments  made  under  that  bond  to  be 
decisive  as  to  the  matter.  I  think  this  bond  must  be  considered  very  much  of  the 
nature  of  an  ordinary  bond,  payable  by  instalments ;  and  that  the  payment  of  twelve 
years'  annuities  under  it  renders  the  presumption  of  delivery,  perhaps,  even  stronger  in 
this  case  than  as  to  the  first  bond.  If  then,  the  bond  is  placed  in  the  hands  of  an  agent, 
and  payments  repeatedly  made  on  that  bond  for  Genend  Bamsay's  behoof,  I  think  the 
slightest  additional  presumption  will  be  sufficient  to  prove  the  delivery  of  the  deed. 
And  that  presumption  I  find  in  the  fact,  that  the  agent  was  the  agent  of  both  parties. 
I  concur  with  what  your  Lordship  stated  as  to  the  freehold  qualification ;  and  I  am 
still  farther  influenced,  by  what  I  see  of  the  mode  in  which  these  books  of  Mr.  Duncan 
were  kept.  On  the  whole,  I  think  there  is  sufficient  evidence  that  the  bond  in  question 
is  a  delivered  deed." 

Lord  GlerUee  concurred,  without  delivering  any  opinion. 
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that,  if  there  be  means  of  getting  evidence,  establishing  the  purpose  for  which 
these  bonds  were  placed  in  the  agent's  hands,  that  ought  to  be  inquired  into. 
We  are  not  in  possession  of  sufficient  facts  to  decide. 

Dr,  Zvshinffton. — ^The  appellants  are  in  a  mistake.  The  witnesses  to  the  bonds 
can  give  no  information.  Scotch  instruments  do  not  require  to  bear  an  attesta- 
tion that  they  were  delivered. 

Lord  Wynford, — Be  it  so.  But  there  may  be  matter  otherwise  proved  which 
would  show  the  purpose  of  delivery.  I  am  not  impugning  the  judgment  of  the 
Court  below.  But  further  information  would  be  desirable  for  this  House.  If 
the  case  be  as  it  is  represented,  must  not  our  decision  ultimately  be,  that  we  have 
not  sufficient  facts  before  us  on  which  to  decide. 

Dr,  Lashington. — ^The  appellants  know  perfectly  well  that  there  is  no  other 
evidence  than  what  is  in  the  cause  already.  If  there  were,  why  did  they  not 
avail  themselves  of  it  ? 

AUomey-General — ^That  was  no  part  of  our  case.  The  onmprobandi  lay  on 
the  respondents. 

Lord  Wynford. — ^You  may  proceed  with  your  argument. 

Appellants, — ^The  bonds  never  were  in  the  respondent's  hands  at  alL  Indeed, 
he  is  only  now  seeking  to  obtain  their  possession.  They  were  cdl  along  in  the 
appellant's  hands;  that  is,  in  the  hands  of  Duncan,  holding  them  for  the 
appellant.  It  is  not  pretended  that  Duncan  ever  received  authority  to  deliver 
these  bonds ;  [68]  and  the  evidence  clearly  shows,  that,  at  all  events,  Duncan  was 
unable  to  say  that  he  held  them  as  agent  for  the  respondent.  But  where  a  deed 
is  in  the  hands  of  the  grantor's  private  agent,  who  is  also  agent  for  the  grantee, 
there  will  not  be  held  to  be  delivery  for  the  grantee's  behoof,  unless  the  holder 
can  say  that  such  was  the  avowed  purpose  of  the  deed  being  placed  and  allowed 
to  remain  in  his  (the  holder's)  handa  Without  such  evidence,  the  presumption 
of  law  is,  that  the  holder  holds  for  the  granter.  If  the  rule  were  otherwise,  all 
confidence  would  be  destroyed,  and  the  express  intention  of  parties  defeated. 
The  passage  cited  by  the  respondent  from  Erskine's  Institutes  (3,  2,  43),  can  only 
be  held  to  import,  that  a  deed  put  by  the  granter  into  the  possession  of  one  who 
is  the  doer  both  for  the  granter  and  grantee,  is  presumed  to  have  been  given  to 
that  person  for  behoof  of  the  grantee,  where  such  a  presumption  is  warranted  by 
the  facts  of  the  case.  Unless  such  a  qualification  be  cwimitted,  no  person  could 
make  an  agent  a  holder  of  a  deed,  without  the  danger  of  consequences  ensuing 
the  very  reverse  of  what  the  granter  intended. 

At  all  events,  both  bonds  are  not  due :  but  under  the  judgment  of  the  Court 
below,  the  respondent's  claim  to  both  is  sustained. 

BesponderU. — ^This  is,  in  point  of  law,  a  very  plain  and  simple  case.  Even  if 
the  facts  were  not,  as  they  are,  sufficient  to  show  the  distinct  intention  of  the 
custody  being  for  the  respondent's  behoof,  the  principle  has  long  been  settled,  that 
where  a  deed  is  delivered  to  a  person  who  is  agent  both  for  donor  and  donee,  the 
presumption  is  that  he  holds  for  the  donee.  From  this  presumption,  no  doubt, 
the  donor  can  relieve  himself  by  evidence,  if  the  fact  be  contrary.  But  that 
evidence  must  be  culduced  by  the  donor,  and  cannot  be  thrown  on  the  donee.  In 
this  case,  the  appellant  has  totally  failed  in  proving  that  Duncan  held  solely  for 
him.  On  the  contrary,  the  appellant  himself  has  proved,  that  every  probability 
exists  for  drawing  the  conclusion,  that  the  custody  was  given  to  Duncan  for  the 
behoof  of  the  respondent. 

The  House  of  Lords  "  declared,  that  the  respondent  is  entitled  to  delivery  of 
"  the  bonds,  dated  respectively  the  19th  of  February  1805  and  the  14th  January 
"  1808,  in  the  pleadings  mentioned ;  but  that,  in  consequence  of  the  execution 
"  and  delivery  of  the  said  bond  dated  the  14th  of  Januanr  1808,  the  obligations 
"  of  the  said  bond  of  the  19th  of  February  1805  ceased  and  became  void.  [69]  And 
"  with  this  declcuration  it  is  ordered  and  adjudged,  that  the  interlocutors  com- 
"  plained  of  be  affirmed." 

S.B.R.  V.  18 
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Lord  Wtnpord. — "  My  Lords,  This  is  what  is  called  in  the  Scotch  law  a  proceeding 
by  multiplepoinding,  which  is  analogous  to  a  proceeding  that  is  very  familiar  to  us  in 
this  country  in  a  court  of  equity,  namely,  a  bill  of  interpleader.  My  Lords,  the  nature 
of  this  remedy  is  this : — A  party  is  in  possession  of  two  bonds  :  the  party,  in  whose  pos- 
session they  are,  disclaims  any  right  to  the  bonds  himself,  but  he  says  there  are  two 
parties  who  claim  these  bonds  :  If  I  deliver  them  to  A.,  I  shall  be  in  danger  of  a  suit  by 
B. ;  and  if  I  deliver  them  to  B.,  I  shall  be  in  equal  peril  of  a  suit  at  the  instance  of  A. 
I  therefore  come  to  the  Court,  and  I  desire  the  Court  to  relieve  me  from  this  difficulty, 
by  telling  me  to  whom  these  bonds  are  to  be  delivered.  Your  Lordships  are  therefore 
called  upon  to  say,  whether  the  Court  of  Session  in  Scotland  has  done  right  in  directing 
that  both  these  bonds  should  be  given  up  to  M^jor-General  Bamsay,  in  order  that  he 
might  put  them  in  full  suit  against  his  brother  Mr.  Maule.  It  appears  to  me,  my  Lords, 
that  two  questions  will  arise  in  this  case ;  first,  whether  these  bonds  were  ever  completely 
executed,  so  as  to  render  them  obligatory  on  the  party  giving  them ;  and,  in  the  next 
place,  whether  any  thing  has  occurred  which  has  destroyed  the  validity  of  one  of  these 
bonds.  Now,  my  Lords,  one  of  the  learned  Counsel  at  the  Bar  has  been  very  severe  on 
the  other  side,  for  confounding  the  Scotch  and  English  law.  I  am  afraid  I  must  bear  the 
severity  of  that  attack,  and  I  do  it  with  perfect  good-humour.  Undoubtedly  I  was  mis- 
led by  the  difference  that  exists  between  the  attestation  of  an  English  and  a  Scotch  deed. 
In  Inland,  the  attesting  witness  not  only  declares  that  he  has  seen  the  instrument 
signed  and  sealed,  but  he  attests  that  he  has  seen  it  delivered ;  for  the  form  of  the 
attestation  is  '  signed,  sealed,  and  delivered  in  the  presence  of  us.'  If  ever  the  validity 
of  that  deed  comes  into  dispute,  the  witnesses  would  not  only  be  ready  to  prove  the  sign- 
ing and  sealing,  but  they  would  be  required  further  to  prove  the  delivery ;  as,  in  the  case 
of  a  will,  they  are  required  to  prove  not  merely  the  signing,  but  they  are  required  to 
prove  that  the  party  published  that  bs  his  last  will.  Now,  my  Lords,  according  to  the 
law  of  Scotland,  certainly  the  witnesses  do  not,  by  the  formal  act,  attest  the  delivery ;  and 
therefore  it  is  most  probable,  that  what  has  been  stated  is  correct,  that  the  instant  the 
witness  has  seen  the  instrument  executed  he  retires, — he  \&  functus  officio^ — he  has  done 
his  duty,  and  may  not  hear  any  thing  of  the  delivery  of  the  instrument,  or  what  is  to  be 
done  with  it ;  and  perhaps  this  may  account  for  the  circumstance  of  the  witnesses  I  have 
alluded  to  in  the  course  of  the  argument  not  having  been  called.  My  Lords,  I  mentioned 
that  the  question  relates  to  two  bonds.  The  first,  my  Lords,  is  a  bond,  of  the  date  of  the 
19th  of  February  1805,  in  which  Mr.  Maule,  who  is  the  [70]  executing  party  to  that 
bond,  says,  '  I  do  hereby,  for  the  love  and  affection  I  bear  to  the  Honourable  James 
'  Ramsay,  my  brother-german,  and  for  certain  other  good  causes  and  considerations,  bind 
'  and  oblige  myself  my  heirs  and  successors,  to  make  payment  to  the  said  James 
'  Bamsay  or  his  assignees,  of  all  and  whole  an  annuity  of  L.300  sterling  yearly, 
*•  dear  of  all  deductions,  and  that  at  two  terms  in  the  year,  Martinmas  and  Whitsunday, 
'  by  equal  portions,  beginning  the  first  half-yearly  payment  as  at  the  term  of  Martinmas 
*  now  last  bypast,  for  the  half-year  immediately  following  that  term,  and  so  forth  half- 
'  yearly  thereafter  during  the  joint  lives  of  the  said  James  Bamsay  and  me.'  That  is  a 
part  of  this  instrument  which  is  extremely  material,  because  it  appears  to  me  to  answer 
a  very  ingenious  argument  that  has  been  addressed  to  your  Lorddiips  by  his  Majesty's 
Attomey-Oeneral.  My  Lords,  if  this  bond  had  been  binding  on  the  representatives  of 
the  obligor,  the  observation  that  was  made  by  his  Majesty's  Attorney-General  might 
have  accounted  why  this  bond  was  to  be  kept  in  the  hands  of  Mr.  Maule's  agent  during 
Mr.  Maule's  life ;  namely,  it  might  have  been  inconvenient  that  it  should  have  its  full 
force  and  operation  till  the  period  of  his  death,  and  that  the  intention  of  the  parties  was, 
that  it  should  (for  this  is  the  argument  of  the  Attorney-General)  come  into  full  effect  at 
the  death  of  Mr.  Maule,  and  not  till  then.  Now,  it  happens  unfortunately  for  that 
argument,  that  it  cannot  come  into  effect  at  that  time  ;  for,  at  the  death  of  either  of  the 
parties,  the  validity  of  that  instrument  is  entirely  gone.  Now  I  advert,  my  Lords,  to 
this  circumstance,  because,  if  the  Attorney-General  found  it  necessary  to  account  for  the 
making  of  these  bonds,  it  must  have  occurred  to  a  man  of  his  understanding,  that  such 
an  instrument^  to  be  rendered  perf ect^  must  be  rendered  perfect  immediately,  unless  some 
reason  is  given  to  show  why  it  is  not  to  operate  as  a  perfect  instrument^  and  not  to  have 
full  effect  till  a  future  period ;  but  the  reason  which  he  has  given,  from  the  circumstance 
I  have  stated,  I  humbly  submit  to  your  Lordships  fails  altogether.  My  Lords,  as  no 
reason  has  been  given  then,  why,  when  this  bond  was  made,  it  was  not  to  take  instant 
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effect,  what  effect  is  it  that  your  Lordships  are  to  say  it  is  to  have,  but  an  immediate 
effect  9  If  I  could  see,  either  on  the  face  of  the  instrument,  or  from  the  situation  or 
conduct  of  the  parties,  that  it  was  to  take  effect  at  a  future  time,  I  should  humbly  advise 
your  Lordships  to  attend  to  those  circumstances ;  but  I  can  see  nothing  on  the  face  of 
the  instrument,  and  no  circumstance  (to  use  an  expression  which  is  familiar  to  us  in  this 
part  of  the  island)  deJwrs  the  bond — out  of  the  bond — that  has  been  proved,  which 
shews  that  it  was  to  take  effect  at  any  other  time  than  at  its  immediate  execution.  One 
circumstance  has  been  stated,  as  furnishing  an  argument  that  it  was  not  to  be 
immediately  effective,  and  which  I  shall  feel  it  my  duty  to  mention  after  I  have  called 
your  Lordships'  attention  to  the  second  bond  that  is  produced  in  this  case,  namely,  that  it 
[71]  was  not  delivered  to  Greneral  Ramsay.  This  other  bond  is  of  the  date  of  the  14th 
of  January  1808.  The  difference,  my  Lords,  between  the  bond  of  1808  and  that  of 
1805  is,  that  the  bond  of  1808  secures  to  Mr.  Ramsay  an  annuity  of  L.500,  and,  as  I 
mentioned  to  your  Lordships,  the  previous  bond  secures  an  annuity  of  only  L.300.  The 
last  bond  is  for  the  joint  lives  of  the  parties,  and  also,  in  the  event  of  General  Ramsay 
outliving  his  brother,  for  securing  the  payment  of  a  principal  sum  of  L.5000.  My  Lords, 
I  will  not  repeat  to  your  Lordships  the  observations  I  have  made  upon  the  other 
instrument,  (as  far  as  they  are  applicable  to  it),  farther  than  to  say,  that  this  instrument 
upon  the  face  of  it  appears  to  be  an  instrument  calculated  to  produce  an  immediate 
effect  My  Lords,  I  think  the  object  is  very  apparent,  and  I  think  the  Court  of  Session 
below  took  the  ground  which,  I  should  humbly  submit  to  your  Lordships,  was  the 
proper  one  on  which  to  decide  this  case.  My  Lords,  it  appears  that  Mr.  Maule,  (who, 
it  has  been  stated  at  the  bar,  was  in  possession  of  a  large  fortune),  thought  proper  to 
make  an  allowance  for  a  younger  brother  of  his,  Greneral  Ramsay.  It  was  at  first  a 
voluntary  allowance,  and  subject  for  its  continuance  to  his,  Mr.  Maule's  pleasure,  in 
order  to  support  Mr.  Ramsay  in  a  manner  suitable  to  his  rank  in  life.  In  what  followed, 
I  am  only  giving  credit  to  Mr.  Maule  when  I  state,  I  believe  his  object  to  have  been 
this,  to  place  his  brother  in  a  situation  in  which  they  could  meet,  though  not  on  terms 
of  equal  affluence,  at  least  on  terms  of  equal  independence;  that  he  should  not  be 
looking  up  to  him  from  day  to  day  for  the  provision  which  he  should  receive  from  Mr. 
Maule,  but  he  was  disposed  that  what  originally  depended  on  the  continuance  of  his 
kind  feeling  towards  lus  brother  should  be  converted  into  a  legal  obligation.  I  am 
persuaded  that  was  the  intention  of  this  gentleman ;  and  I  think  the  question  now  is, 
Whether  it  is  not  for  your  Lordships  to  effectuate  that  intention  1  Before  we  settle  the 
law,  it  13  necessary  to  ascertain  with  accuracy  the  facts  of  this  case.  It  appears  that 
both  the  bonds  were  left  in  the  hands  of  a  Mr.  Duncan.  Mr.  Duncan  was  undoubtedly 
(to  use  the  Scotch  expression)  the  doer  of  Mr.  Maule.  It  will  be  material,  undoubtedly, 
to  ascertain  whether,  as  well  as  being  the  doer  of  Mr.  Maule,  he  was  not  also  the  doer 
of  Mr.  Ramsay.  Now,  my  Lords,  the  ground  upon  which  Mr.  Ramsay  puts  his  case,  in 
what  is  called  the  condescendence  in  the  Scotch  Court,  is  shortly  this,  and  therefore  it 
is  material  to  attend  to  it — for  that  is  the  ground  upon  which  the  case  is  rested  by 
the  pleadings,  and  that  is  the  ground  upon  which  it  was  decided  by  the  Judges — in 
his  condescendence  he  puts  it  upon  these  two  grounds  :  First,  These  bonds  were  placed 
in  the  hands  of  the  late  Alexander  Duncan,  (that  is,  the  bond  for  the  L.300  and 
L,500),  writer  to  the  signet,  who  was  the  agent  of  the  claimant  as  well  as  the  Hon. 
William  Maule  :  Secondly,  Subsequently  to  fiie  execution  of  these  bonds,  *  Mr.  Duncan 
'  regularly  paid  the  claimant  the  said  annuity,  or  gave  him  credit  for  it  in  his  accounts.' 
[72]  It  is  upon  that  case  he  rests.  Now,  my  Lords,  let  us  see  whether  these  propositions 
are  made  out ;  for  I  should  state  to  your  Lordships,  that  it  was  upon  the  ground  of 
these  propositions  being  made  out,  that  the  interlocutor,  as  it  is  called,  was  pronounced 
by  the  first  Judge  to  whom  this  case  was  submitted,  and  afterwards  confirmed  by  the 
decision  of  the  whole  Court.  Now,  was  Mr.  Duncan  the  agent  of  both  these  parties  1 
What  is  necessary  to  constitute  an  agency )  A  man  may  be  agent  for  another,  and  yet 
receive  nothing  for  his  agency.  We  often  hear  of  agency  without  payment,  and  of 
persons  being  made  responsible  for  the  acts  of  their  agents,  to  a  tremendous  extent,  to 
whom  they  pay  nothing  for  their  services.  If  he  was  acting  from  motives  of  affection 
and  regard,  or  of  gratitude  to  a  family  with  whom  he  had  been  long  connected,  I  think 
that  constituted  an  agency.  Now,  is  not  that  this  easel  Probably  Mr.  Duncan  never 
was  paid  one  single  ^rthing  by  Mr.  Ramsay :  I  do  not  think  it  is  very  likely  he  ever 
was ;  but  Mr.  Duncan  was  engaged  for  Mr.  Maule,  who  is  stated  to  have  been  in  posses- 
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sion  of  a  very  large  fortune,  and  therefore  waa  no  doubt  an  exceedingly  good  client  to 
Mr.  Duncan ;  and  Mr.  Maiile  being  so  good  a  client  to  Mr.  Duncan,  is  it  a  very  extra- 
ordinary thing  that,  being  paid  exceedingly  well,  perhaps  overpaid,  by  an  elder  brother, 
he  should  condescend  to  render  a  small  service,  (for  the  state  of  Mr.  Ramsay's  circum- 
stances were  such  as  not  to  require  any  very  onerous  service)  : — is  it  an  unusual  thing, 
that,  when  a  man  is  well  paid  by  one  brother,  that  he  should  render  a  service  to  another  ? 
Now,  my  Lords,  that  does  appear  to  me  to  be  precisely  the  situation  in  which 
Mr.  Duncan  stood.  Mr.  Duncan  does  take  upon  himself,  beyond  all  doubt,  (the 
whole  of  the  accounts  shew  it),  to  pay  the  annuity,  receiving  the  money  from  the 
estate  of  Mr.  Maule.  He  pays  it  over  from  time  to  time  to  Mr.  Ramsay ;  and  Mr. 
Eamsay  also,  as  he  had  occasion,  gave  orders  to  persons  to  whom  he  was  indebted 
upon  Mr.  Duncan,  who  paid  according  to  those  orders.  Antecedent  to  the  execu- 
tion of  these  bonds,  Mr.  Duncan  had  placed  himself,  in  my  opinion,  in  the  situation 
of  an  agent  for  Mr.  Maule;  and  that,  as  agent  for  Mr.  Maule,  there  is  no  doubt 
he  placed  himself — by  undertaking  to  do  the  sort  of  business  he  appears  to  have  done 
from  the  beginning  to  the  end  of  the  account — ^he  placed  himself  in  the  situation  of 
agent  for  Mr.  Eamsay  also.  Now,  my  Lords,  if  he  was  agent  for  Mr.  Eamsay,  then 
that  brings  us  to  the  point  What  eflfect  has  the  delivery  of  a  bond  of  this  8ort> 
by  committing  it  to  the  custody  of  an  agent  for  both  parties  ?  In  the  Institutes  of  Mr. 
!E^kine,  to  which  we  are  constantly  referred,  we  have  a  long  paragraph,  which,  to  my 
mind,  most  satisfactorily  and  clearly  explains  the  law  upon  this  subject.  Mr.  Erskine 
says, — *  A  writing,  while  it  is  in  the  granter's  own  custody,  is  not  obligatory.'  The 
law  of  Scotland  and  the  law  of  England  are  the  same  upon  that  subject  If  I  were  to 
seal  a  bond  to  one  of  your  Lordships,  and  keep  it  in  my  own  hands,  the  very  act  of 
keeping  it  in  my  own  hands  shews  that  I  do  not  mean  immediately  to  put  mj^lf 
[73]  in  your  Lordship's  power.  *  For,  as  long  as  it  is  in  his  own  power,'  continues  Mr. 
Erskine,  *  he  cannot  be  said  to  have  come  to  a  final  resolution  of  obliging  himself  by  it 
'  And  because  one  may  hold  the  custody  of  his  writings  either  by  himself  or  his  doer,  a 
'  deed  which  appears  in  the  hands  of  the  grantor's  doer,  has  as  little  force  against  him  as 
'  if  he  had  retained  the  custody  of  it  by  himself.'  So,  my  Lords,  if  this  bond  had  been 
given  to  Mr.  Duncan  merely  as  the  doer  of  Mr.  Maule,  it  would  have  been  the  same  as 
if  he  had  kept  it  in  his  own  strong-box.  But  I  have  stated  to  your^  Lordships  my  reason 
for  thinking  that)  when  he  delivered  it  to  the  agent  Mr.  Duncan,  it  was  not  in  Ina  hands 
as  his  own  doer,  but  as  the  doer  of  Mr.  Eamsay  also.  Then  we  get  to  a  gratuitous 
writing : — *  Thus  a  gratuitous  writing,  where  it  was  found  in  the  custody  of  one  who 

*  was  a  stranger  both  to  the  granter  and  grantee,  was  presumed  to  have  been  deposited 

*  with  him  under  the  tacit  condition  that  it  should  be  returned  to  the  granter  if  he 

*  called  for  it  during  his  life ; '  that  is,  when  it  is  in  the  hands  of  a  perfect  stranger. 

*  But)'  Erskine  continues,  'Lord   Stair,  without  distinguishing  between  onerous  and 

*  gratuitous  deeds,  afi&rms,  that  all  deeds  in  the  hands  of  a  third  person  are  presumed  to 

*  have  been  delivered  by  the  granter  absolutely  for  the  grantee's  behoof.*  Now,  my 
Lords,  upon  that  there  is  great  dispute ;  and  I  shall  not  trouble  your  Lordships  with 
any  observations  inviting  your  Lordships  to  the  reconciliation  of  this  dispute,  because  I 
think  this  is  not  that  case,  for  the  reasons  I  have  already  mentioned.  My  Lords,  we 
now  come  to  the  precise  case  in  question :  *  Unless  it  shall  be  proved  by  the  writing  or 
^  oath  of  the  grantee,  that  they  were  deposited  in  that  person's  hand  under  certain 

*  limitations  or  conditions.     Accordingly,  a  deed  put  by  the  granter  into  the  possession 

*  of  one  who  was  doer  both  for  the  ^ranter  and  grantee,  was  presumed  to  have  been  given 

*  fo  that  person  for  the  behoof  of  the  grantee*^  Now  I  have  stated  to  your  Lorddiipe, 
that  that  appears  to  me  to  be  precisely  this  case.  In  this  case,  the  instrument  is  given 
to  Mr.  Duncan,  who  is  the  doer  both  of  the  granter  and  grantee.  If  it  is  according  to 
the  law  of  Scotland  (which  has  been  acted  upon  by  the  judgment  that  your  Lordships 
are  now  called  upon  to  reverse),  that  the  deed  is  to  be  presumed  to  have  been  given  to 
that  person  for  the  behoof  of  the  grantee,  this  judgment  is  undoubtedly  right  It  will 
be,  therefore,  for  your  Lordships  to  consider,  whether  that  law  is  impugned  by  any 
decision.  I  have  heard  no  decision  cited  at  your  Lordships'  bar,  (though  this  case  has 
been  argued  with  uncommon  industry  and  ability),  which  has  the  slightest  tendency  to 
shake  the  authority  of  the  passage  I  have  read  to  your  Lordships.     Several  cases  have 

^  The  passage  in  Italics  underscored  by  his  Lordship. 
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been  mentioned,  but  your  Lordships  will  find  that  no  one  of  these  cases  touch  upon  this 
point.  I  will  mention,  first,  the  last  case  which  has  been  referred  to,  of  OgUvy  and 
Lord  Balmerino,  which  appears  to  me  to  have  nothing  to  do  with  the  present  question. 
[74]  That  case  was  decided  upon  the  bona  or  mcUa  fides  of  the  transaction,  and  had 
nothing  whatever  to  do  with  the  character  of  the  person  in  whose  custody  the  deed  was. 
My  Lords,  other  cases  have,  however,  been  mentioned  to  your  Lordships ; — one  was  the 
case  of  Helen  Hume  v.  Lord  Justice-Clerk,  28th  June  1671,  (Morison's  Dictionary  of 
Decisions,  p.  5688,  voce  *  Homologation ').  But  all  that  was  decided  in  that  case  was, 
that  the  payment  of  an  annualrent  did  not  import  a  homologation  of  a  bond  given  by 
an  instrument  which  was  absolutely  void,  and  therefore  not  capable  of  being  set  up  by 
homologation.  This  case  does  not  bear  upon  the  point  now  under  inquiry.  Your 
Lordships  are  not  now  inquiring  whether  there  was  a  homologation,  which  is  a  con- 
firmation; but  you  are  inquiring  whether  these  bonds  were  executed.  The  case  of 
Lady  Gumming  has  also  been  mentioned.  That  was  a  case  in  which  a  Captain 
Wedderbum,  being  about  to  marry  a  second  wife,  gave  a  bond  to  his  daughter,  (who 
afterwards  became  Lady  Cumming),  as  a  maintenance  for  her.  The  question  was  raised, 
whether  the  delivery  of  that  bond  to  Lady  Cumming's  father's  uncle,  was  such  a 
delivery  as  would  give  validity  to  the  bond  1  Had  the  case  been  decided  on  that  point 
only,  it  would  have  been  most  important  to  our  present  inquiry.  Now,  it  is  material  in 
deciding  on  a  case,  to  look  at  what  the  spirit  of  the  decision  was,  and  what  the  circum- 
stances under  which  it  was  pronounced.  My  Lords,  the  first  thing  that  strikes  one  in 
looking  at  this  case  is,  that  the  person  that  came  to  set  aside  that  bond  was  Mr.  Holwell, 
a  creditor  of  Captain  Wedderburn's, — and  he  came  upon  a  ground  that  was  unanswerable, 
namely,  that  *  Captain  Wedderbum,  being  insolvent,  had  given  a  bond,  for  the  benefit 

*  of  his  family,  to  his  (the  creditor's)  prejudice.'  Your  Lordships  have  heard,  that,  by 
the  law  of  Scotland  as  well  as  by  the  law  of  England,  a  party  cannot  provide  for  his 
family  at  the  expense  of  his  creditors ;  and  that  a  deed  upon  a  consideration  of  love  and 
affection,  cannot  prevail  against  creditors.  It  is  true  that  he  also  insisted,  that  the 
delivery  was  not  sufficient  to  give  effect  to  this  bond.  It  appears  ftom  the  report,  that 
although  some  of  the  Judges  thought  the  whole  circumstances  of  the  case  afforded 
evidence  that  the  bond  was  delivered  for  behoof  of  the  defender,  (that  is,  the  lady),  a 
great  majority  were  of  opinion  that  the  action  was  well  founded ;  and  the  reporter  says, 
that  their  decision  rested  chiefly  upon  the  general  presumption  pleaded.  The  majority, 
therefore,  certainly  decided  upon  a  ground  that  is  inconsistent  with  the  judgment  of 
the  Court  of  Session  in  the  present  case  for  the  pursuer.  But  when  several  considera- 
tions were  operating  upon  the  minds  of  the  Judges,  and  when,  undoubtedly,  one  of  the 
considerations  was  abundantly  sufficient  to  justify  the  judgment, — and  your  Lordships 
have  only  the  authority  of  the  reporter  that  they  mainly  relied  upon  the  other,^-can 
your  Lordships  consider  a  decision  as  entitled  to  much  consideration  in  the  present  case, 
when  that  principle,  which  I  think  is  the  only  one  upon  which  they  were  warranted  in 
coining  to  the  decision,  has  nothing  to  [76]  do  with  this  case  %  It  seems  to  me,  there- 
fore, my  Lords,  that  the  law  laid  down  by  Mr.  Erskine,  and  supported  by  Lord  Stair, 
cannot  be  disputed.  If  it  cannot,  I  think  the  Lords  of  Session  in  Scotland  were 
warranted  in  coining  to  the  conclusion,  that  this  gentleman  was  the  agent  of  both  the 
brothers,  and  that  a  delivery  to  him  was  a  delivery  to  Mr.  Eamsay.  Then,  unquestion- 
ably, both  these  bonds  came  into  operation  immediately  upon  their  execution. 

"  I  therefore  humbly  submit  to  your  Lordships,  that  both  the  L.300  bond  and  the 
L.500  bond  took  effect  from  the  time  of  their  execution ;  and  that  the  judgment  of  the 
Court  below,  as  far  as  relates  to  that  part  of  the  case,  should  be  supported.  But^  my 
Lords,  the  attention  of  the  Court  below  does  not  appear  to  have  been  called  to  the 
circumstance,  that  the  L.300  bond  had  existence  at  the  time  the  L.500  bond  was  given ; 
and  your  Lordships  have  been  asked  this  question,  '  Do  your  Lordships  think  that  it 

*  was  the  intention  of  this  party  to  pay  L.800 1 '  If  the  Court  below  had  been  asked 
that  question,  I  think  they  would  have  started  back,  and  said,  '  No ;  we  cannot  suppose 

*  it  was  his  intention  to  pay  L.800  ; ' — ^they  would  have  said,  *  We  think  the  giving 

*  the  L.500  bond  was  in  satisfaction  of  the  L.300  bond ;  it  was  only  intended  to  raise 

*  the  bounty  from  L.300  a-year  up  to  L.500  a-year,  and  not  to  add  the  five  and  make  it 
'  an  additional  sum  to  the  three.'  That  is  what  strikes  me ;  and  I  am  confirmed  in 
this  circumstance,  because,  looking  through  these  accounts,  I  cannot  find  that  ever  more 
than  L.500  a-year  was  paid.     Now,  my  Lords,  if  the  understanding  of  the  parties  was, 
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that,  after  the  year  1808,  L.800  was  to  be  paid,  your  Lordships  would  have  found  the 
accounts  running  on  in  that  way;  but,  instead  of  that,  there  are  two  half-yearly 
payments  of  L.250,  making  L.500  a-year ;  which  clearly  shews  that  it  was  the  under- 
standing of  the  parties,  that  the  L.500  was  to  be  in  satisfaction  of  the  L.300,  and  that 
the  two  bonds  were  not  to  be  enforced.  This  occurs  to  me,  my  Lords,  to  be  the  justice 
of  this  case ;  and  that  you  are  warranted  in  coming  to  that  conclusion,  as  well  on  the 
circumstances  under  which  the  bonds  were  given,  as  upon  what  appears  in  the  accounts. 
If  that  be  so,  the  humble  motion  I  have  to  make  to  your  Lordships  is,  to  declare  that 
the  respondent  is  entitled  to  the  delivery  of  the  two  bonds.  Perhaps,  my  Lords,  I 
ought  to  explain  this.  One  of  the  bonds  is  not  desired  to  be  delivered  up,  and, 
therefore,  it  might  be  either  a  declaration  that  the  respondent  is  entitled  to  the 
delivery  of  the  two  bonds  mentioned  in  the  pleadings,  or  that,  (which  is  the  necessary 
consequence),  upon  the  delivery  up  of  the  bond  of  the  14th  of  January  1808,  the 
obligation  of  the  bond  of  the  19th  of  February  1805  ceased ;  so  that,  though  it  leaves  the 
bond  in  the  hands  of  the  party,  it  will  put  an  end  to  its  effect ;  and,  with  this  declaration, 
dismiss  the  appeal,  and  confirm  the  interlocutor. 

"  There  is  then,  if  your  Lordships  agree  with  this  motion,  only  one  other  point  for 
consideration,  and  that  is  the  costs.  Now,  I  am  disposed  to  advise  your  Lordships  not 
to  give  the  costs,  because  it  [76]  appears  to  me  that  the  appellant  was  driven  to  como 
here.  If  the  parties  had  given  up  the  bond  for  the  L.300,  and  had  come  here  merely 
to  claim  the  L.500,  I  think  they  would  have  been  entitled  to  costs ;  but  an  appeal  was 
absolutely  necessary  for  the  purpose  of  getting  rid  of  the  L.300  bond.  I  therefore 
humbly  submit  to  your  Lordships  there  should  be  no  costs ;  and,  with  your  Lordships' 
permission,  I  would  humbly  make  that  motion." 

Dr.  Lushingtoru — "  Your  Lordship  will  allow  me  to  say,  that  General  Eamsay  never 
claimed  the  L.300  bond.  We  have  admitted,  on  the  face  of  the  record,  that  that  bond 
was  extinguished." 

Lord  Wynpord. — "  If  I  have  been  understood  as  saying,  that  Greneral  Ramsay  has 
been  making  a  claim  ^hich  he  ought  not,  I  beg  to  observe,  nothing  of  that  sort  entered 
into  my  mind ;  and  if  any  one  word  has  fallen  from  me  in  the  course  of  what  I  have 
said,  which  may  convey  that  idea,  I  am  sorry  for  it.'* 

Appellants  Authorities.— Z  Ersk.  2,  43;  1  Stair,  13,  4.  Hume,  June  28,  1671, 
(5688).  Ogilvie,  June  14,  1699.  Irving,  Nov.  1738,  (11,576).  Holwell,  May  31, 
1796,  (11,583).     2  Fount.  51. 

Moncreiff,  Webster  arid  Thomson — Richardson  and  Conndl, — Solicitors. 


IV.  Wilson  «&  Shaw  81  [6  S.  19]. 

Dawson  and  Mitchell,  Appellants. — Spankie — James  Campbell, 

Magistrates  of  Glasgow,  Respondents. — Lashington — A.  APNeill. 

31st  March  1830. 

Burgh  Rotal — Superior  and  Vassal — Servitude. — 1.  Circumstances  and  clauses  in 
titles  held,  (affirming  the  judgment  of  the  Court  of  Session),  to  constitute  a  hurgage 
tenure,  and  not  a  feu.  2.  In  a  grant  hy  burgage-holding,  the  town-clerk  is  alone 
entitled  to  act  as  notary  ;  and  the  sasine  must  be  registered  in  the  books  of  the 
burgh.  3.  Held,  (reversing  the  judgment  of  the  Court  of  Session),  that  a  clause 
of  thirlage  of  grana  crescenUOy  having  these  words  adjected,  "  and  other  stuff  and 
"  corn  they  shall  happen  to  grind,  seed  and  horse  com  and  bear  excepted,"  does  not 
import  a  thirlage  of  invecta  et  iUata. 

This  was  a  branch  of  the  case  reported  arUe,  VoL  ii  No.  21,  p.  230,  which  see. 

In  the  original  appeal  taken  by  the  Magistrates  of  Glai^ow,  the  House  of 

Lords  "  ordered  that  the  cause  be  remitted  back  to  the  Court  of  Session  in  Scot- 
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"  land,  for  them  to  review  generally  the  interlocutors  complained  of ;  and  on 
"  reviewing  the  same,  they  are  particularly  to  consider  in  the  said  action  of 
"  advocation,  whether  the  Magistrates  of  Glasgow  are  entitled  to  any,  and  if  to 
"  any,  to  what  dues,  in  respect  of  com  or  grain  brought  within  the  liberties  or 
"  territory  of  the  city  or  burgh  of  [82]  Glai^ow,  for  sale,  manufacture,  or  con- 
**  sumption  ?  and  if  they  are  entitled  to  any  such  dues,  then,  whether  the  lands 
"  in  possession  of  the  respondents  (Dawson  and  Mitchell)  are  within  such 
"  liberties  or  territory  ?  And  it  is  further  ordered,  that  the  Court  to  which  this 
"  remit  is  made  do  require  the  opinion  of  the  Judges  of  the  other  Division,  on 
"  the  whole  matters  and  questions  of  law  which  may  arise  in  this  ceise,  as  well 
"  in  the  action  of  advocation  as  in  the  action  of  declarator ;  which  Judges  of  the 
"  other  Division  are  to  give  and  communicate  the  same :  and  after  so  reviewing 
"  the  interlocutors  complained  of,  the  said  Court  do  and  decern  in  the  said 
"  causes  as  may  be  just." 

The  First  Division  of  the  Court  of  Session,  in  obedience  to  this  order, 
appointed  Cases  containing  the  necessary  questions  to  be  put  to  the  Judges  of  the 
other  Division ;  and  having  received  their  opinions,  found,  (November  14, 1827), 
"  1st,  That  the  subjects  are  held  by  burgage  tenure  ;  that  the  town-clerk  has  the 
"  exclusive  privilege  of  preparing  sasines  therein ;  and  that  the  sasines  are  to  be 
"  recorded  in  the  burgh  register.  2dly,  Appointed  the  Magistrates  to  lodge  a 
"  condescendence  of  the  usage  concerning  the  levying  of  ladle-dues.  3dly, 
"  Found  that  the  thirlage  extends  to  invecta  et  illata  as  well  as  to  grana  crescerUia, 
"  seed  and  horse  com  and  bear  excepted." 

Dawson  and  Mitchell  appealed. 

Appellants, — 1.  The  appellants'  lands  are  held  in  feu-farm.  This  is  obvious 
from  the  titles  (for  a  full  deduction  of  the  titles,  see  report  of  the  original 
appeal,  ante,  ii.  230)  by  which  the  lands  have  been  granted  and  passed.  It  is  an 
unfounded  assumption  to  hold  that  the  tenendas  clause  proves  the  holding  to  be 
burgage ;  at  the  worst,  it  only  leaves  the  holding  to  be  ambiguous.  Neither  is 
the  objection,  that  the  holding  is  not  declared  to  be  "  of  the  Magistrates  "  of  any 
importance ;  for  the  holding  is  "  for  behoof  of  the  Burgh,"  which  is  equivcdent  to 
a  holding  "  of  the  Magistrates "  for  behoof  of  the  burgh.  Such  a  ten^ndaa  is 
incompatible  with  a  burgage-holding,  which  implies  that  all  the  payments  must 
be  to  the  Crown.  But  as  the  property  in  question  formed  part  of  the  common 
property  of  the  town,  it  could  not  be  lawfully  conveyed  in  burgage.  All 
authorities  concur  that  such  an  alienation  must  be  in  feu  ;  and,  in  dtibio,  the 
presumption  is,  that  it  was  intended  to  be  so  conveyed.  All  the  other  parts  of 
[83]  the  deed  belong  to  a  feu-holding ;  and  the  payments  and  practice  have  been 
consistent  with  that  kind  of  holding.  On  the  one  hand,  the  feu-duty  has  been 
regularly  paid  and  accepted ;  and  on  the  other  hand,  burgh  taxes  have  never  been 
paid,  which  they  would  if  the  holding  had  been  bui^age.  There  is  no  procuratory 
of  resignation,  without  which  no  transmission  of  burgage  property  can  be  effected. 
On  the  contrary,  the  infef tment  is  directed  to  be  given  in  the  common  form  by  a 
precept  of  sasine  in  a  feu-contract,  which  necessarily  implies,  that  the  vassal  was 
to  hold  of  the  Magistrates.  Accordingly,  the  Magistrates,  in  an  after-transference 
of  the  lands,  confirmed  the  sasine,  (the  only  symbols  of  infeftment  being  earth 
and  stone) ;  and  thus,  extinguishii]^  the  subcdtem  right,  made  themselves  the 
immediate  superiors. 

2.  The  fact  of  the  lands  being  held  in  feu-farm  also  settles  the  point  of 
r^istration.  In  that  case,  the  instrument  of  sasine  must  be  recorded  in  the 
Pfuiicular  Eegister  of  the  county,  or  in  the  General  Eegister  in  Edinburgh. 

3.  If  the  appellants  hold  their  lands  in  feu-farm,  then,  as  the  feu-duty  is  a 
payment  pro  omni  alio  anere,  it  excludes  the  exaction  of  ladle  or  any  other  dues 
of  that  description.  No  doubt  such  dues  are  paid,  not  so  much  in  relation  to  the 
tenure,  as  to  the  locality.  Still  the  Magistrates  had  it  in  their  power  to  depart 
from  such  a  claim ;  and  by  conveying  in  feu,  and  stipulating  merely  for  a  feu- 
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duty,  they  have  departed  from  the  claim.  In  point  of  locality  there  is  no 
evidence  that  these  lands  lie  within  the  limits  of  the  burgh.  But,  even  if  the 
lands  formed  part  of  the  property  of  the  burgh,  ladle-dues  are  not  exigible  from 
grain  which  does  not  pass  the  city  ports  or  enter  the  city  markets.  These  duties 
are,  as  it  were,  a  toll  payable  from  articles  that  pass  the  gates.  The  right  to 
levy  them  depends  on  ancient  custom.  The  Magistrates  have  no  express  grant 
to  them,  nor  have  they  any  deed  of  gift  which  limits  or  defines  their  amount  or 
extent.  The  right,  therefore,  being  founded  on  possession,  must  be  r^ulated  by 
the  maxim, "  tantum  prcescriptum  quarUum  possesmm"  But  the  Magistrates  have 
not  been  in  the  use  of  levying  these  dues  except  on  articles  passing  within  the 
"  city  of  Glasgow,"  i.e.  within  the  actual  limits  of  the  town ;  whereas  the  appel- 
lants distillery  is  landward,  and  at  a  distcmce  from  the  town  or  houses. 

4.  As  to  the  thirlage,  the  Court  below  have,  from  an  ambiguous  clause,  and 
by  vague  and  uncertain  inference,  subjected  the  appellants  to  the  heaviest  servi- 
tude faiown  in  law ;  but  in  dvhiOy  prcesumendum  est  pro  libertate. 

[84]  Respondents, — 1.  The  lands  in  question  are  held  burgage.  This  is  evident 
from  the  words  of  the  tenendas  clause^"  to  be  holden  in  free  burgage."  That 
holding  is  not  changed  because  the  Magistrates  reserved  a  ground-rent,  and 
called  it  a  feu-duty.  The  successive  transferences  all  support  the  same  conclu- 
sion ;  and  these  lands  have  always  been  treated  as  burgage  lands  in  the  matter 
of  land-tax,  poor  rates,  teinds,  &c.  It  is  incorrect  to  say  that  the  Magistrates 
hfiwi  no  power  to  make  a  grant  by  tenure  of  burgage.  As  a  corporation,  they  can 
hold  and  convey  heritable  property.  If  the  property  be  land  without  the  burgh, 
they  can  hold  it  feu  or  blench ;  if  within  burgh,  they  can  hold  it  in  burgage ;  and 
their  power  of  alienating  is  equal  in  both.  They  can  grant  the  one  to  a  purchaser 
in  feu-farm,  and  the  other  in  burgage,  exactly  as  a  private  individual  can.  Had 
this  property  been  held  in  feu,  there  must  on  each  resignation  have  been  a 
charter  of  resignation,  with  precept  of  inf ef tment ;  but  throughout  the  various 
alienations,  the  resignation  and  infeftment  have  been  (as  is  peculiar  to  burgage- 
holding)  unico  coTvtextu  given  by  a  bailie  of  the  burgh.  If  this  be  a  feu-holding, 
there  is  a  radical  vice  in  the  appellants'  title.  The  precept  in  the  original  grant 
was  introduced,  from  the  distinction  not  being  attended  to  between  the  Magis- 
trates as  Commissioners  of  the  Crown,  and  as  a  Corporation ;  and  it  was  thought 
absurd  that  the  commissioners  should  resign  in  their  own  hands.  But  this  pre- 
cept, if  bad,  does  no  harm :  if  good,  the  disponee  held  in  free  burgage,  as  is 
provided  in  the  precept.  The  symbols  are  precisely  those  used  where  the 
burgage  property  is  land.  It  would  be  anomalous  to  use  the  symbol  of  hasp 
and  staple,  where  there  was  no  house  to  admit  of  symbolical  entry.  The  charter 
of  confirmation  was  but  a  blunder,  and  cannot  affect  the  question.  If,  till  then, 
the  lands  were  burgage,  the  confirmation  did  not  change  the  character  of  the 
tenure.  Besides,  Icwile-dues  are  exigible  from  all  grain  brought  within  the 
territory  of  the  burgh  of  Glasgow ;  and  the  exaction  does  not  depend  upon  the 
passing  into  the  town  itself.    This  the  respondents  can  prove. 

2.  If  the  lands  are  held  burgage,  then  indisputably  the  privil^^  of  prepar- 
ing the  sasines  belongs  to  the  city-clerk,  and  the  sasine  must  be  roistered  in  the 
burgh  books. 

3.  The  property  being  burgage,  the  ladle-dues  are  exigibla  Even  if  feu,  the 
appellants  would  be  liable ;  for  these  dues  have  no  relation  to  the  tenure,  and 
can  be  demanded  as  a  mere  impost  sanctioned  by  custom,  and  not  abandoned  by 
any  contract  There  is  abundance  of  evidence  that  these  lands  lay  within  the 
limits  of  the  burgh,  and  were  always  dealt  with  as  bui^h  land. 

[86]  4  The  words  "  other  stufi  and  com,"  clearly  constitute  the  thirlage  of 
mvecta  et  illata. 

Lord  Wynford. — "My  Lords,  From  the  respect  which  I  feel,  and  which  I  am 
persuaded  every  one  will  feel,  who  is  at  all  aoquainted  with  the  manner  in  which  justice 
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is  administered  in  the  Court  of  Session  in  Scotland  by  the  learned  persons  who  preside 
there,  and  having  the  misfortune  to  differ  from  them  upon  one  point  in  this  very 
difficult  and  important  case,  I  requested  of  your  Lordships  time  to  consider  it.  My 
Lords,  I  have  devoted  all  the  time  that  I  could  spare  from  other  important  avocations, 
since  last  we  met  in  this  place,  to  the  consideration  of  this  case.  I  have  looked  into 
every  book,  and  into  every  case,  and  the  consequence  has  been,  that  I  have  convinced 
myself  that  the  view  I  had  taken  of  one  of  the  points  was  erroneous ;  and  upon  that  I 
now  agree  with  the  Court  of  Session  in  Scotland.  Upon  the  most  important,  and 
perhaps  the  only  point  that  is  worth  deciding,  I,  however,  still  retain  the  same  opinion 
that  I  first  formed,  which  is  against  the  judgment  of  the  Court  below.  I  deliver  that 
opinion  with  the  less  embarrassment,  because,  though  I  have  the  misfortune  to  differ 
from  the  opinion  last  delivered  by  the  Judges  of  the  Court  of  Session,  I  am  supported 
by  a  judgment  previously  given  by  that  Court ;  for  it  so  happens,  that  the  first  time  this 
case  was  brought  under  their  consideration,  they  decided  the  point  on  which  I  cannot 
agree  with  them  in  a  different  manner  from  that  in  which  they  have  since  decided  it  The 
first  judgment  of  the  Court  of  Session  was  brought  by  appeal  before  this  House,  and  your 
Lordships  were  pleased  to  send  it  back  for  further  consideration,  in  consequence  of 
great  doubts  entertained  by  a  noble  and  learned  Lord,  (Lord  Gifford),  of  whose  services 
the  country  is  now  deprived  by  his  much  to  be  lamented  death;  and  it  so  happens, 
that,  on  a  reconsideration,  twelve  out  of  fifteen  of  the  Lords  of  Session  formed  an  opinion 
different  from  that  to  which  they  had  previously  come  upon  this  case. 

"  My  Lords,  an  action  was  brought  by  the  Magistrates  of  the  burgh  of  Glasgow,  for 
ladle-dues  and  thirlage.  Ladle-dues  are  dues  which  derive  their  name  from  the  ladle, 
with  which  a  portion  was  taken  out  of  the  different  articles  that  were  brought  to  a 
town  for  sale,  and  for  manufacture.  Thirlage  is  paid  for  corn  growing  within  a  certain 
thirl  or  district,  or  for  com  brought  within  that  cQstrict.  An  action,  as  I  have  stated  to 
your  Lordships,  was  brought  by  the  corporation  of  Glasgow,  claiming  those  dues,  against 
the  present  appellants.  The  defenders  thought  proper  to  institute  what  is  called  an 
action  of  declarator, — a  proceeding  to  which  we  have  nothing  analogous  in  this  country, 
— by  which  the  pursuers  call  upon  the  Court  to  decide  certain  other  points,  which  they 
conceived  would  be  of  importance  between  them  and  the  other  litigating  parties.  In 
consequence  of  this  proceeding,  these  points  were  raised  : — 1st,  Whether  certain  lands, 
which  [86]  are  the  subject  of  your  Lordships*  inquiry  to-day,  are  held  by  burgage 
tenure  or  by  feu  tenure  1  2dly,  Whether  the  town-clerk  of  the  burgh  of  Glasgow  has 
the  exclusive  privilege  of  passing  sasines  in  those  lands,  and  whether  the  same  are  to  be 
recorded  in  the  burgh  register  1 — I  have  the  satisfaction  of  stating  to  your  Lordships, 
that  the  decision  on  the  first  question  will  decide  the  second,  so  that,  upon  that  part  of 
the  case,  I  shall  have  no  occasion  to  give  your  Lordships  any  trouble.  The  third,  and, 
I  believe,  by  far  the  most  important  point  which  is  raised,  is,  whether  the  respondents 
are  entitled  to  thirlage  of  '  invecta  et  illata  ?  *  which,  your  Lordships  know,  is  a  duty  on 
com  brought  within  the  thirl ;  or,  whether  they  are  only  entitled  to  thirh^e  on  *  omnia 
'  grana  ci'escerUiOy*  that  is,  on  com  which  is  grown  within  the  thirl ) 

"  My  Lords,  on  the  first  question,  namely,  whether  the  subjects,  as  they  are  called, 
are  held  by  burgage  tenure,  it  is,  first  of  all,  material  to  consider  under  what  terms  the 
burgh  itself  held  this  land.  It  is  a  principle  of  the  constitution,  both  in  England  and 
Scotland,  that  burgage  tenants  must  hold  from  the  Crown.  These  burghs  were  originally 
created  for  the  improvement  of  commerce,  and  to  raise  up  an  authority  in  the  country  to 
counterbalance  that  of  the  great  Barons.  It  was  necessary,  therefore,  that  those  who 
were  members  of  those  burghs,  should  hold  immediately  under  the  Crown ;  that  they 
should  derive  their  interest  from  the  Crown,  and  be  subject  to  the  Crown,  and  the  Crown 
only.  There  are  some  burghs  in  Scotland  which  do  not  hold  in  burgage  tenure,  but  hold 
their  lands  of  certain  great  Barons,  from  whom  they  derived  those  lands.  But  I  think 
there  cannot  be  the  least  doubt,  that  the  corporation  of  Glasgow  hold  by  burgage  tenure 
from  the  Crown;  for  your  Lordships  will  find  in  the  respondents'  case,  the  charter 
under  which  they  hold,  which  is  a  charter  of  James  lY.,  and  is  in  these  words : — 
*  Dedimvs  concessimus  et  in  feudifirmam  pro  perpetuo  disposuimue ;' — ^It  will  be  material 
for  your  Lordships  to  attend  to  the  word  ^  feudtfirmam,'  for  we  have  had  a  great  deal  of 
argument,  that  burgage  tenure  can  be  held  only  on  the  performance  of  burgage  services ; 
whereas  it  is  clear,  that  in  the  grant  of  this  very  property,  besides  the  burgage  service, 
it  was  to  be  held  in  fee-farm — a  tenure  of  a  description  with  which  we  are  very  familiar 
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in  England  : — '  Tenoreque  prsesentis  cartsd  nostrse  damus,  concedimus,  et  in  feudifirmam 

*  pro  perpetuo  disponimus,  dictis  prseposito,  ballivis,  consulibos,  et  communitati  dicti 

*  burgi  et  civitatis  Glasguensis,  et  eorum  successoribus,  totum  et  integrum  dictum 

*  burgum  et  civitatem  Glasguensem,  cum  domibus,  sedificiis,  hortis,  terris,  tarn  lie 
'  outfield  quam  infield,  cultis  quam  incultis,  custumis  per  terram  et  aquam,  ac  etiam, 
'  fecimus  ereximus  et  constituimus  tenoreque  prsBsentis  cartse  nostrsB  facimus  con- 
'  stituimus  et  erigimus  dictum  burgum  et  civitatem  Glasguensem  in  unum  liberum 
'  burgum  regalem,  cum  omnibus  libertatibus  privilegiis  honoribus  immunitatibus  et 

*  jurwdictioni-  [87]  -bus  qu8B  per  leges  et  consuetudinem  hujus  regni  nostri  ac  liberum 
'  burgum  regalem  pertinent.'  Your  Lordships  will  perceive,  therefore,  that  this  is  a 
grant  immediately  from  the  King  to  these  burgesses,  and  proves  that  the  corporation 
held  from  the  King. 

"  This  brings  us  to  the  next  point.  Whether  the  Magistrates  granted  to  Mr.  Young 
(under  whom  the  present  appellants  claim)  a  holding  in  free  burgage  1  or,  Whether  they 
made  to  him  what  is  called  a  mere  feu-grant  ?  Now,  for  the  purpose  of  deciding  this 
question,  it  would  be  most  important  that  your  Lordships  should  look  at  the  three  instru- 
ments under  which  Mr.  Young  took.  Mr.  Young,  in  the  year  1740,  purchased  by  roup 
or  at  auction  the  property  in  question.  Your  Lordships  will  find,  that  in  the  contract 
upon  the  roup  it  is  expressly  stated,  in  clear  and  unquestionable  terms,  that  the  purchaser 
is  to  hold  it  in  free  burgage.  That  I  may  not  mistake,  I  will  take  the  liberty  of  direct- 
ing your  Lordships*  attention  to  the  very  words  of  the  feu-contitict, — *  to  be  holden  in 

*  free  burgage,  for  service  of  burgh  used  and  wont.'  Your  Lordships  will  find  these 
words  repeated  in  the  other  instrument  to  which  I  have  alluded.  Your  Lordships  will 
also  find  the  same  words  repeated  in  that  which,  I  think,  is  of  more  importance  than 
either,  in  the  instrument  commanding  what  is  called  the  sasine  in  Scotland,  or  as  in 
England  we  say,  the  seisin.  Your  Lordships  know,  that,  till  some  modern  conveyances 
were  introduced,  there  was  no  mode  of  conveying  land  in  England  without  livery  of 
seisin ;  that  is,  either  the  actual  delivery  of  some  portion  of  the  property,  as  for  the 
whole,  or  a  symbolical  delivery  of  the  whole,  as  by  giving  the  key.  That,  amongst  our 
simple  ancestors,  was  the  mode,  and  perhaps  a  better  mode  than  that  now  used ;  for 
there  were  fewer  words  used  than  at  present.  In  the  instrument  directing  the  delivery 
of  sasine.  Young  was  directed  to  hold  that  sasine  by  burgage  tenure.  Now,  my  Lords, 
I  think  if  the  appellants  were  to  succeed  in  their  argument,  it  must  be  a  success  which 
they  would  be  sorry  for  another  day ;  because,  if  this  person  does  not  hold  in  burgage 
tenure,  it  may  become  a  question,  what  right  he  has  to  the  lands  1 — for  the  persons  who 
held  at  the  time,  and  who  have  given  his  successors  sasine,  had  no  authority  to  give 
sasine  on  any  other  terms  than  that  of  holding  on  burgage  tenure.  But  I  am  disposed 
to  relieve  him  from  that  difficulty,  by  recommending  to  your  Lordships  to  say,  by  your 
judgment,  in  conformity  with  the  opinion  of  the  Lords  of  Session,  that  these  lands  are 
held  by  burgage  tenure.  Having  stated  the  terms  of  this  contract,  I  shall  submit  to 
your  Lordships,  that  when  a  man  takes  to  hold  in  burgage  tenure,  he  cannot  be  allowed 
to  say  that  he  does  not  hold  in  burgage  tenure,  against  his  own  words  three  times  ex- 
pressly repeated ;  first,  by  the  executry  contract^ — then  by  the  contract  carrying  that 
executry  contract  into  execution, — and  lastly,  by  the  act  of  delivering  sasine.  He  can- 
not be  permitted  to  say,  that  he  does  not  hold  the  lands  in  the  manner,  and  upon  the 
terms  in  which,  upon  those  different  occasions,  he  stated  that  he  was  ready  to  accept 
them,  and  did  accept  them. 

[88]  "  But,  my  Lords,  it  has  been  very  ingeniously  pressed, — and  those  who  have  to 
assist  your  LordsMps  to  administer  justice  here,  must  prepare  themselves  for  arguments, 
which,  though  they  have  not  much  foundation  in  law,  are  urged  with  so  much  ingenuity 
that  it  is  difficult  at  first  to  get  over  them ; — it  has  been  pressed  upon  your  Lordships, 
that  the  Magistrates  of  the  burgh  at  Glasgow  could  not  convey  in  free  burgage,  and 
therefore  it  is  altogether  a  void  conveyance.  Your  Lordships  were  referred  to  an  Act  of 
the  Scotch  Parliament  in  support  of  this  objection;  and  it  was  insisted  with  great 
ability,  that  a  conveyance  in  burgage  tenure  would  be  in  direct  contravention  to  this  Act 
of  Parliament.  My  Lords,  the  terms  of  the  statute  are  certainly  calculated  to  induce 
one  to  think  there  is  something  in  the  argument.  By  this  Act,  which  passed  so  long  ago 
as  the  year  1491,  cap.  36,  'it  is  statuit  and  ordainit,  anent  the  common  guid  of  all  our 
'  Sovereign  Lord's  burghs  within  the  realm,  that  the  same  common  guid  be  observit  and 

*  keepit  to  the  common  profit  of  the  town,  and  to  be  spendit  in  common  and  necessary 


Digitized  by 


Google 


17.  WUMn  ft  Bhair.      DAWSON,   &c.   V.   BIAGISTRATES  OF  GLASGOW.  283 

*  things.*  My  Lords,  I  thought  those  words  were  merely  declaratory  of  that  which  had 
been  the  law  before,  namely,  that  corporations  should  not  employ  corporate  property  for 
the  private  purposes  of  the  members  of  the  corporation,  but  for  the  welfare  of  the  town : 
but  the  statute,  after  making  a  provision  to  prevent  this  abuse,  declares, '  and  attour  that 

*  the  rentes  of  the  burghs,  as  landis,  fishings,  farmes,  mails,  mills,  and  yearly  revenues,  be 
'  not  set  but  for  the  year  allenarly ;  and  gif  any  happen  to  be  set  otherwayd,  that  they 
'  be  of  no  avail,  force  nor  effect,  in  time  coming.'  It  struck  me  at  first,  that  corporations 
could  not  grant  out  property  as  this  corporation  had  done  in  the  present  case ;  but  on 
looking  to  the  words  with  more  attention,  your  Lordships  will  find,  that  corporations  are 
not  restrained  from  granting  lands,  but  only  from  granting  the  rents  of  lands ; — and  this 
is  the  construction  that  has  been  put  upon  those  words  of  the  Act  by  one  of  the  most 
learned  writers  upon  the  law  of  Scotland,  a  passage  from  whose  book  was  cited  in  the 
argument ; — but  the  object  of  this  statute  was  only  to  prevent  a  race  of  persons  growing 
up,  who,  I  believe,  have  been  found  to  be  most  mischievous  in  another  part  of  the 
United  Empire,  namely  middlemen,  persons  who  stand  between  the  lessor  and  the 
occupier,  and  impoverish  both. 

"  But  your  Lordships  have  been  referred  to  a  passage  of  Sir  Thomas  Hope,  in  which 
that  writer  says,  that  a  burgh  royal  cannot  feu  out  their  common  lands.  I  beg  to 
observe  that  Sir  Thomas  Hope  must  be  clearly  wrong  in  this,  supposing  this  to  be  Sir 
Thomas  Hope's  opinion.  Your  Lordships  know  perfectly  well,  that  the  whole  argu- 
ment assumes  that  it  would  be  good  as  a  feu,  though  not  as  a  graut  of  burgage  tenure. 
'  A  burgh  royal,'  Sir  Thomas  Hope  is  made  to  say,  '  cannot  feu  out  their  common  lands 
^  without  the  Ring's  express  consent,  and  without  an  Act  of  the  convention  of  burghs 

*  allowing  that  burgh  so  to  do.*  My  Lords,  I  confess  I  was  surprised  by  the  reference 
[89]  here  made  to  the  King's  consent.  But  I  have  the  satisfaction  to  tell  your  Lord- 
ships, that,  since  this  case  was  before  the  House,  I  have  looked  into  Sir  Thomas  Hope's 
book,  being  astonished  at  the  doctrine  contained  in  those  words ;  and  I  find  that  these 
are  not  Sir  Thomas  Hope's  words.  They  are  contained  in  a  note  put  in  by  somebody, 
I  do  not  know  whom,  but  most  likely  by  Mr.  Spottiswood,  the  editor  of  that  book. 
It  is  a  passage  of  no  authority  whatever  therefore :  It  is  a  passage  found  fault  with  by 
Mr.  Brodie,  in  his  excellent  edition  of  Lord  Stair's  Institutes;  and  unquestionably  it 
is  a  passage  entitled  to  no  consideration: — *  Every  royal  burgh  has  its  own  common 
'  good  or  common  lands  pertaining  thereto,  which  pertain  to  the  burgh  in  common,  and 
'  are  holden  of  the  King  in  free  burgage,  quoad  the  haill  body  of  the  town ;  but  if  any 

*  particular  person  acquire  an  heritable  right  of  these  common  lands  from  the  town, 
'  this  is  not  holden  of  the  King  in  free  burgage,  but  of  the  town  in  feu  :  which  differ- 
'  ence  is  necessary  to  be  observed,  by  reason  that  sasines  of  land  holden  burgage  have 
'  sundry  privileges  by  Act  of  Parliament,  which  do  not  pertain  to  the  feu  lands  of  the 

*  town.'  That  is  applicable  to  quite  another  case.  My  Lords,  the  next  passage  cited 
for  the  purpose  of  supporting  this  doctrine,  is  a  passage  from  Mr.  Erskine,  who  says, 
'  If  any  part  of  the  common  lands  of  a  burgh  are  feued  by  the  Magistrates  to  a  private 
^  purchaser,  such  lands  hold  not  of  the  Grown  in  burgage,  but  of  the  burgh  in  feu-farm.' 
The  question  is,  in  this  case,  whether  they  are  feued  or  granted  in  free  burgage  1  And 
in  another  place  the  same  writer  says,  *  Leases  for  a  longer  term  than  three  years,  of 

*  the  rents  or  revenues  of  burghs  royal,  whether  proceeding  from  lands,  fishings,  mills, 

*  or  other  subjects  jrielding  a  yearly  profit,  are  prohibited  by  1491,  cap.  36 ;  but  there 
'  is  no  limitation' with  respect  to  leases  or  feus  of  the  lands  or  other  subjects  themselves, 
'  which,  therefore,  may  still  be  lawfully  granted  by  the  Magistrates  and  common  council, 

*  as  if  the  statute  had  not  been  enacted.*  My  Lords,  the  passage,  as  quoted  here,  goes 
far  enough  to  shew,  that  the  construction  I  have  ventured  to  submit  to  your  Lordships 
is  the  true  construction  of  this  statute.  But  Mr.  Erskine  adds, '  For  no  more  was  meant 
'  by  the  Legislature,  than  to  forbid  the  granting  of  leases  to  those  who  thereby  became 

*  entitled  to  the  tack-duties  payable  by  the  proper  tacksmen  or  tenants,  and  who,  under 

*  the  pretence  of  their  undertaking  the  hazard  of  the  deficiencies  or  bankruptcies  of  those 
'  tacksmen,  frequently'obtained  such  general  leases  at  a  considerable  undervalue.*  These 
last  words  shew  what  was  the  object  of  the  legislature  in  passing  this  statute,  and  that 
we  should  go  beyond  that  object,  if  we  by  construction  extended  it  to  a  conveyance  of 
land. 

'*  It  is  then  said,  that  burgage  tenures  must  hold  from  the  King.  It  is  added,  these 
persons  do  not  hold  from  the  King,  but  from  the  corporation.     If  that  proposition  be 
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made  out^  these  persons  are  not  burgage  tenants ;  for  burgage  tenants  must  hold  from 
the  Ring.  If,  [90]  therefore,  these  persons  do  hold  from  the  corporation,  they  are  not 
burgage  tenants.  But  your  Lordships  will  find,  by  the  Scotch  law,  that  if  a  man  be 
regularly  made  a  burgage  tenant,  (which  Young  was,  unless  all  the  writers  on  the  sub- 
ject are  wrong),  he  is,  by  the  act  of  being  made  a  burgage  tenant,  made  a  tenant  holding 
from  the  King,  and  it  is  not  necessary  to  make  him  a  tenant  of  the  King  by  express 
words.  If  it  does  not  require  express  words  to  make  a  burgage  tenant  a  tenant  of  the 
King,  the  case  of  Edgar  v.  Maxwell,  which  has  been  cited,  will  be  found  directly  to 
support  the  judgment  of  the  CJourt  below.  The  tenancy  in  Edgar  v.  Maxwell  was 
created  precisely  in  the  same  way  as  it  is  here,  except  that  in  that  case  the  tenant  was 
to  hold  of  our  lord  the  King  and  of  the  burgh.  There  was  no  grant  immediately  from 
the  King ;  there  was  no  surrender  in  order  that  there  might  be  a  grant  from  the  King. 
If  a  grant  is  made  to  hold  in  free  burgage,  it  must  be  derived  from  the  King;  for 
a  tenant  in  free  burgage  can  only  hold  from  the  King.  When  a  grant  imports  to  be  a 
grant  in  free  burgage,  that  grant  is  to  hold  from  the  King.  There  is,  therefore,  only  a 
nominal  distinction  between  the  case  of  Edgar  v.  Maxwell  and  the  present  case ;  and 
the  decision  in  the  case  of  Edgar  v.  Maxwell,  which  is  a  decision  unappealed  from, 
decides  the  principle  on  which  the  present  case  depends. 

"  The  service  of  watch  and  ward  is  a  military  service.  At  the  period  when  Scotland 
and  England  were  divided,  particularly  upon  the  borders  of  the  two  kingdoms,  the  watch 
and  ward  was  an  important  military  service.  It  is  at  all  times,  however,  a  service  for 
the  benefit  of  the  Crown ;  because,  if  a  town  is  not  protected  by  the  Crown  against  a 
foreign  enemy,  the  internal  peace  of  the  country  is  preserved  by  that  service.  The 
sovereign  of  the  country,  therefore,  derives  an  advantage  from  the  performance  of  it. 
The  performance  of  this  service  is  a  consideration  for  the  grant  of  lands  by  the  sovereign 
to  him  who  obliges  himself  to  perform  it.  But  your  Lordships  will  find,  that  the  Scotch 
writers  explain  how  this  is  to  be  done.  The  work  of  Lord  Stair,  your  Lordships  know, 
is  a  book  of  the  highest  authority ;  he  is  the  Lyttelton  of  Scotland.  In  lib.  2,  title  3, 
paragraph  38,  are  these  words : — '  The  particular  persons  infef t  are  the  King's  immediate 

*  vassals ;  and  the  bailies  of  the  burgh  are  the  King's  bailies.'  In  a  very  able  note  of 
Mr.  Brodie  upon  this  passage,  he  says,  '  The  community  may  take  infeftment  in  what  is 
'  held  in  burgage ;  but  then  as,  by  such  infeftment,  it  fills  the  fee,'  (that  is,  as  by  the 
infeftment  the  f coffer  gives  up  the  fee  to  the  feoffee),  '  it  follows,  that  whenever  it 
'  transfers  that  property  to  individuals  in  burgage,  the  infeftment  of  the  latter  denudes 

*  the  community : '  The  granter  ceases  to  be  a  tenant  of  the  King,  and  the  grantee,  by 
the  very  act  of  conveyance,  becomes  instanter  a  tenant  of  the  King.     '  It  is  a  mere 

*  impossibility,'  continues  Mr.  Brodie,  '  that  the  burgh  should  fill  the  fee,  and  yet  that 
'  the  proprietors  should  be  the  immediate  vassals  of  the  Crown.  Your  Lordships  see 
that  he  assumes  that  they  are  immediate  vassals  of  the  [91]  Crown.  '  The  latter,  how- 
'  ever,  do  hold  directly  of  the  Crown ;  and  the  office  of  the  Magistrates,  in  giving 
'  infeftments,  is  purely  ministerial  as  the  King's  commissioners.'  Another  objection 
has  been  made  in  this  case,  namely,  that  there  is  no  procuratory  of  resignation.  Pro- 
curatory  of  resignation  is  only  necessary  where  a  tenement  has  passed  from  a  corporation, 
to  whom  it  has  been  granted  by  the  Crown,  to  an  individual.  It  is  not  necessary  when 
the  tenement  remains  in  the  corporation,  and  is  to  be  granted  by  the  corporation.  In 
the  latter  case,  the  corporation  are  empowered  to  grant  as  from  the  Crown,  by  the 
authority  given  them  by  the  original  grant.  This  is  clearly  explained  in  a  book  called 
The  Juridical  Styles,  p.  546.     '  The  charter  of  erection  is  in  the  nature  of  a  commis- 

*  sion,  constituting  the  Magistrates  commissioners  for  the  Sovereigii,  by  whom  they  are 
'  empowered  to  receive  resignation  when  necessary,  and  grant  infeftment,  to  be  held 
'  immediately  of  the  King.'  For  these  reasons  I  humbly  submit  to  your  Lordships, 
that  the  subjects  in  this  case  are  held  by  burgage  tenure. 

*'  1  mentioned  to  your  Lordships,  that  the  next  question,  namely.  Whether  the  town- 
clerk  has  the  exclusive  privilege  of  passing  sasines  in  these  lands )  depended  entirely  on 
the  decision  of  the  former.  If  this  be,  as  I  am  of  opinion  it  is,  a  burgage  tenure,  it  was 
properly  registered  in  the  burgh  :  Had  it  been  a  feu  tenure,  it  must  have  been  registered 
in  the  county.  Burgage  tenures,  being  peculiar  to  burghs,  can  only  be  registered  in  the 
registry  of  the  burghs,  and  by  the  proper  officer  of  these  burghs. 

"  My  Lords,  this  brings  me  to  the  last  question  to  be  decided  by  your  Lordships, 
namely.  Are  the  respondents,  that  is,  the  corporation,  entitled  to  thirlage  on  grana  inoeda 
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ei  tUatOy  or  only  on  grana  crescentia  f — Now,  I  shall  humbly  submit  to  your  Lordships, 
that  they  are  entitled  to  thirlage  only  on  omnia  grana  crescentia,  and  not  on  grana  invecta 
et  iUaia.  I  stated  to  your  Lordships,  that  this  was  the  opinion  of  the  learned  Judges  of 
the  Court  of  Session  in  Scotland,  when  the  case  first  came  before  them ;  this  was  the 
opinion  of  two  of  that  learned  body  when  the  case  was  under  their  consideration  the 
last  time ;  and  I  am  in  possession  of  a  very  excellent  judgment,  pronounced  by  one  of 
those  persons,  of  whose  services  the  country  has  since  been  deprived  by  his  death,  whom 
I  had  the  honour  of  knowing,  and  whose  abilities  as  a  lawyer  have  long  been  respected 
by  all  Scotland — I  mean  the  late  Lord  Alio  way.  ^  This  learned  Judge  dissented  from 
this  judgment ;  and  he  expressed  that  dissent  in  a  most  luminouai  judgment,  now  lying 
on  your  Lordships'  table.  My  Lords,  the  grounds  on  which  I  have  formed  this  opinion 
(which  I  form  with  diffidence,  considering  the  difference  of  opinion  upon  it)  are  these : — 
[92]  Thirlage  is  a  very  severe  service,  and  of  all  thirlage  the  most  severe  is  the  thirlage 
of  grana  invecta  et  illaia.  This  service  applies  to  a  much  larger  portion  of  property  than 
any  other  species  or  thirlage :  But  the  law  leans  against  restraints  on  the  use  of  property 
— no  service  can  be  established  except  by  clear  and  unambiguous  terms  in  the  instrument 
by  which  it  is  to  be  established.  The  right  cannot  be  extended  by  implication  beyond 
the  express  terms  of  the  instmment  creating  it.  If  the  instrument  contains  only  general 
terms,  the  extent  to  which  they  are  to  be  carried  may  be  ascertained  by  usage  ;  but  if 
no  usage  can  be  proved,  they  are  to  be  taken  to  import  only  the  lightest  description  of 
service.     Thus  Mr.  Erskine  says,  (Book  ii.  title  9,  paragraph  33,)  '  as  all  servitudes  are 

*  restraints  upon  property,  they  are  drieti  Juris,  and  so  not  to  be  inferred  by  implication.' 
Mr.  Erskine,  in  the  same  book,  says,  §  27,  '  Li  thirlage  constituted  in  indefinite  t^rms, 
'  astricting  lands  to  a  mill  without  mentioning  what  kind  of  thirlage,  usage  must  determine 
'  the  nature  and  degree  of  the  servitude ;  and  where  there  has  been  no  sufficient  time 

*  to  discover  its  nature  by  the  subsequent  possession,  prcesumendum  est  pro  libertate  ; 
'  that  meaning  ought  to  be  received  which  formed  the  lightest  servitude.'  Now,  my 
Lords,  I  have  the  authority  of  all  the  Judges  who  delivered  their  opinion  upon  this 
subject,  that  the  servitude  on  invecta  et  illata  is  not  the  lightest ;  on  the  contrary,  that 
it  is  one  of  the  heaviest  servitudes  known  to  the  law  of  Scotland.  If  the  terms  were 
general,  without  any  particular  terms  to  controul  their  operation,  your  Lordships  would 
limit  them  to  grana  crescentia.  But  if  there  be  in  an  instrument  terms  describing  a 
particular  service,  these  services  are  not  to  be  enlarged  by  any  general  terms,  so  as  to  be 
made  to  embrace  other  services  besides  those  which  are  particularly  described.  The 
general  terms  are  held  to  apply  only  to  other  cases  efusdem  generis  with  those  particularly 
described.  These  are  the  terms  of  all  the  deeds : — *  And  bringing  the  whole  grain  which 
'  shall  grow  upon  the  said  lands,  and  other  stuff  and  com  they  shall  happen  to  grind, 
'  to  the  town  of  Glasgow's  milns,  and  grind  the  same  thereat,  seed  and  horsecom  and 
'  bear  excepted.'  Here  are  words  which  expressly  limit  the  service  to  grain  which  shall 
grow  upon  the  lands.  It  is  difficult  to  say  what  is  the  meaning  of  the  words  *  other 
'  stuff.'  But  it  would  be  contrary  to  the  rules  which  regulate  the  construction  of  every 
kind  of  instrument  to  say,  that  such  loose  general  ambiguous  terms  should  embrace  a 
different  service,  and  one  more  heavy  than  that  which  is  expressed  in  the  particular 
terms  previously  used.  At  all  events,  such  a  meaning  cannot  be  put  on  such  terms  in 
an  instrument  on  which  a  limited  and  narrow  construction  should  always  be  put.  The 
introduction  of  such  terms  should  be  attributed  to  that  tautology  of  which  lawyers,  both 
in  England  and  Scotland,  are  so  fond,  rather  than  to  any  intention  of  increasing  a  heavy 
impost  on  the  necessaries  of  life.  It  is  said  also,  that  the  thirlage  of  grana  invecta  et 
illata  is  included  in  the  words  '  service  of  burgh  used  and  wont.'  But  I  am  of  opinion, 
that  [93]  thirlage  is  not  one  of  the  burgh  services.  If  it  were,  there  would  have  been 
no  occasion  for  specifying  the  case  of  grana  crescentia  ;  for  that  species  of  service  must 
have  come  within  the  words  services  of  burgh  used  and  wont,  as  well  as  thirlage  of  gfrana 
invecta  et  Ulata,  The  specifying  any  description  of  thirlage  in  the  instrument  shews, 
that  thirlage  is  not  a  service  of  burgh  used  and  wont.  The  services  of  burgh  used  and 
wont  are  military  services ;  and  thirlage  is  not  a  military  service.  Mr.  Erskine  says, 
(2,  4,  8,)  '  In  the  erections  of  the  most  ancient  royal  burghs,  the  reddendo  is  servitium 
'  solitum  et  consuetum,  which  the  law  interprets  to  be  military  service ;  and  in  most  of 
'  the  later  charters  erecting  burghs  royal,  the  service  specially  expressed  is  watching 

1  See  6  Shaw  and  Dunlop,  26. 
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'  and  warding,  which  might  properly  enough  be  said,  some  centuries  ago,  to  be  of  the 
'  military  kind.'  Now,  my  Lords,  I  am  quite  clear,  therefore,  that  these  terms  cannot 
mean  any  kind  of  thirlage.  Tour  Lordships  are  to  construe  this  in  the  way  most 
favourable  for  the  tenant ;  and  your  Lordships  cannot  do  that,  if  you  are  to  extend  a 
special  provision  so  as  to  make  that  special  provision  general.  I  shall,  therefore,  advise 
your  Lordships  to  differ  from  the  opinion  expressed  by  the  learned  Judges  upon  this 
question. 

"  I  would,  upon  the  whole,  humbly  move  your  Lordships,  that  you  should  declare 
that  the  subjects  are  held  by  burgage  tenure :  Secondly,  That  the  town-clerk  has  the 
exclusive  privilege  of  passing  sasines,  and  that  the  same  are  to  be  recorded  in  the  burgh 
register :  And  further,  that  the  respondents  are  not  entitled  to  thirlage  on  grana  invecta 
ei  illata^  but  only  on  grana  creacentia" 

"  The  House  of  Lords  ordered  and  adjudged,  that  the  interlocutor  of  the 
"  Court  of  Session  of  the  First  Division,  of  the  14th  November  1827,  complained 
''  of  in  the  said  appeal,  in  so  far  as  it  finds  that  the  subjects  are  held  by  burgage 
"  tenure,  and  that  the  town-clerk  has  the  exclusive  privilege  of  preparing  sasines 
"  therein,  and  that  the  sasines  are  to  be  recorded  in  the  burgh  register,  and  in  so 
''  far  as  it  appoints  the  Magistrates  to  lodge  a  condescendence  of  the  usage  con- 
"  coming  the  levying  of  ladle-dues,  be  affirmed ;  and  it  is  further  order^  and 
"  adjudged,  that  the  said  interlocutor,  in  so  far  as  it  finds  that  the  thirlage 
"  extends  tx)  invecta  et  illata  as  well  as  to  grana  crescentia,  seed  and  horse  com 
"  and  bear  excepted,  be  reversed :  And  it  is  further  ordered  and  adjudged,  that 
"  the  said  two  other  interlocutors  of  the  said  Court,  of  the  30th  of  November 
"  and  20th  December  1827,^  also  complained  of  in  the  said  appeal,  be  affirmed : 
"  And  it  is  further  ordered,  that  the  cause  be  remitted  back  to  the  Court  of 
"  Session,  to  proceed  therein  as  shall  be  consistent  with  this  judgment" 

[94]  Appellants'  additional  Aut7ioriti€8,—I)a.Yie,  June  2,  1814,  (F.C.)  Town  of 
Edinburgh,  Nov.  24,  1696,  (1898).     1567,  c.  27 ;  1681,  c.  11 ;  4  Geo.  IIL  c.  42. 

Respondent!^  additional  Authority, — Edgar,  June  1743 ;  Brown's  Supplement,  vol. 
V.  p.  730. 

Alexander  Mundell — Richardson  and  Connelly — Solicitors. 

[Cf.  Harris  v.  Magistrates  of  Dundee,  1863,  1  M.  833,  844,  847 ;  Magistrate  of 
Arbroath  v.  Dickson,  1872,  10  M.  630,  636.] 


IV.  Wilson  &  Shaw  94  [6  S.  68], 

Maria  Campbell  Rae  Justice,  Appellant. — Liishington — Brown, 

William  Burn  Callander,  Esq.  Respondent. — SpanMe — Murray — A.  MNeill, 

6th  April  1830. 

Adjudication — Warrandice — Passive  Title. — ^A  party  having  sold  land,  with  war- 
randice against  augmentation  of  stipend  ]  and,  with  part  of  the  price  received  for 
those  lands,  bought  two  estates,  which  he  took,  under  fetters  of  strict  entail,  in 
favour  of  himself  and  spouse  in  liferent,  and  to  Ms  son  in  fee,  and  to  a  series  of 
substitutes;  and  having  granted  over  one  of  the  estates  an  heritable  bond  of 
warrandice;  and  that  estate  having  been  adjudged  for  augmentations; — Held, 


1  These  interlocutors  were  orders  of  Court  in  regard  to  the  statements  as  to  the  fact 
of  usage  in  levying  the  ladle-dues. 
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(affirming  the  judgment  of  the  Court  of  Session),  that  an  heir  who  had  made  up 
titles  to  the  fiar,  and  not  to  the  liferenter,  could  not  prevent  the  other  estate  from 
heing  adjudged  for  augmentations. 

Sir  James  Justice,  proprietor  of  the  estate  of  Crichton  in  the  county  of 
Edinburgh,  having  contracted  many  debts,  executed  in  1725,  in  favour  of  George 
livingstone,  a  disposition  of  the  estate,  in  form  absolute,  but  truly  in  trust,  with 
power  to  sell,  and  under  burden  of  payment  of  debts.  Sir  James  having  soon 
after  died,  his  eldest  son,  James  Justice,  in  1737,  confirmed  his  father's  disposi- 
tion, conveyed  an  estate  belonging  to  himself,  which  lay  intersected  with  the 
lands  of  Crichton,  to  Livingstone,  also  in  trust,  to  sell  the  whole  subjects,  and, 
after  payment  of  debts,  lay  out  the  surplus  in  the  purchase  of  lands, — the 
destination  to  be  to  himself  (James  Justice)  in  liferent,  and  to  Alexander  Justice, 
his  eldest  son,  in  fee,  and  to  a  line  of  substitutes. 

In  1738  Livingstone  sold  these  estates  to  Mark  Pringle,  and  he  and  James 
Justice  granted  a  disposition  bearing  this  clause :  "  And  further,  because  the  said 
''  Mark  Pringle  has  paid  as  great  a  price  for  the  teinds  of  the  said  lands  and 
"  others  above  disponed  as  for  the  stock,  therefore  I,  the  said  James  Justice, 
"  bind  and  oblige  me  and  my  foresaids,  to  warrant,  acquit,  and  defend  the  said 
"  Mark  Pringle  from  all  minister's  stipend,  future  augmentations,  and  other 
"  burdens,  of  whatever  nature,  imposed,  or  that  shall  be  imposed  upon  the  said 
"  teind,  parsonage  or  vicarage,  the  [96]  present  stipend  excepted."  Pringle 
granted  a  bond  for  the  price,  in  which  it  was  provided,  that  "  for  the  said  Mark 
"  Pringle  and  his  foresaids,  their  further  security,  and  in  corroboration  of  the 
"  foresaid  clause  of  warrandice  contained  in  the  said  disposition,  so  far  as  it  con- 
"  cems  future  augmentations  of  minister's  stipend,  or  other  burden  that  may  be 
"  imposed  on  the  said  teind,  it  shall  be  lawful  to  the  said  Mark  Pringle  to  retain 
"  so  much  of  the  sums  contained  in  the  said  bond  as  may  be  sufficient  to  answer 
"  any  aumientation  of  the  said  teind,  until  the  said  George  Livingstone  and 
"  James  Justice  shall,  at  the  sight  of,  &c.  secure  so  much  of  the  said  sums,  in 
"  such  manner  as  the  said  Mark  Pringle,  and  his  foresaids,  may  have  sufficient 
"  real  warrandice  against  such  eviction  of  augmentation  of  stipend,  or  other 
"  burden  imposed  upon  the  said  teinds,  and  which  eviction  is  hereby  agreed  to 
"  be  rated  at  24  years'  purchase  thereof,  being  the  price  paid  for  the  said  whole 
"  lands  and  teinds." 

Pringle  having  paid  the  full  price,  Livingstone  purchased,  with  what  remained 
over  payment  of  the  debts,  the  lands  of  Ugston  and  Over-Howden.  In  the  dis- 
position of  the  lands  of  Ugston  the  following  clause  was  inserted : — "  Providing 
"  also,  that  the  said  lands  and  estate  above  ^sponed,  are  and  shall  be  burdened, 
"  in  real  warrandice,  with  the  payment  of  any  augmentation  of  stipend  that 
"  shall  at  anv  time  hereafter  be  imposed  upon  the  lands  and  estate  of  Crichton, 
"  in  terms  of  the  clause  of  absolute  warrandice  contained  in  a  disposition  by  the 
"  said  Mr.  Jcunes  Justice  to  Mark  Pringle,  Esq.  of  Crichton,  dated,  &c.;  and  with 
"  power  to  the  said  Mr.  James  Justice,  for  the  said  Mark  Pringle,  his  heirs  and 
"  successors,  their  further  security,  to  grant  them  an  heritable  security  and 
"  infeftment  of  warrandice  upon  the  said  lands,  against  the  said  future  augmen- 
«  tations." 

This  burden  was  not  nominatim  extended  over  the  lands  of  Over-Howden ; 
but  in  the  deed  of  conveyance  of  Ugston  and  Over-Howden,  executed  by  Living- 
stone 13th  May  1739,  in  favour  of  Mr.  Justice,  it  was  expressly  mentioned,  that 
the  price  had  been  paid  by  Livingstone  in  name  and  behalf  of  James  Justice,  and 
out  of  the  reversion  of  the  price  of  the  lands  and  barony  of  Crichton.  This  deed 
was  in  the  shape  of  a  strict  entail  to  James  Justice  and  his  spouse,  and  longest 
liver  of  them  in  liferent,  and  to  Alexander  Justice,  their  son,  in  fee ;  whom  fail- 
ing, the  substitutes  pointed  out  in  James  Justice's  deed  of  1737. 

Mr.  and  Mrs.  Justice  were  forthwith  infef t  in  liferent,  and  Alexander  Justice 


Digitized  by 


Google 


288  JUSTICE  V.   OALLANDBR.  IV.  WUaon  ft  Shaw. 

in  fee.  In  the  same  year  James  Justice  granted  to  Mark  Pringle  an  heritable 
bond  of  warrandice,  narrating  the  sale  [96]  of  Crichton,  the  obligation  of  warran- 
dice, the  stipulation  in  the  bond  for  the  price,  and  the  reserved  power  to  grant 
an  heritable  security  over  Ugston.  It  then  proceeded  thus :  "  Therefore  wit  ye 
"  me,  pursuant  to  the  foresaid  provision  and  power  and  faculty  contained  in  the 
"  said  disposition  (of  Ugston)  to  me,  and  in  implement  of  the  foresaid  clause  of 
"  warrandice  contained  in  the  said  disposition  (of  Crichton),  and  provision  con- 
"  tained  in  the  said  bond  (for  the  price),  and  in  corroboration  and  fortification  of 
"  the  same,  and  without  any  innovation  thereof,  &c.  to  be  bound  and  obliged,  as 
"  I  by  these  presents  bind  and  oblige  me,  and  my  heirs  and  successors  whatso- 
"  ever,  not  only  to  warrant,  acquit,  and  defend  the  said  Mark  Pringle,  and  his 
*•  foresaids,  from  all  minister's  stipend,  future  augmentations,  and  other  burdens 
"  of  whatsomever  nature,  imposed,  or  that  shall  be  imposed  upon  the  said  teind, 
"  parsonage  or  vicarage,  of  the  said  lands  and  barony  of  Crichton,"  excepting  the 
present  stipend ;  "  but  also,  in  case  of  any  eviction  of  the  foresaid  teind  beyond 
"  the  said  stipend  presently  payable,  to  content  and  pay  to  the  said  Mark 
"  Pringle,  and  his  foresaids,  such  sums  as  shall  be  equal  and  amount  to  twenty- 
"  four  years'  purchase  of  every  such  eviction,  and  that  at  the  terms  of  Whitsun- 
"  day  and  Martinmas  at  which  such  augmentation  shall  commence,  or  other 
"  burden  be  imposed  respectively."  He  then  disponed  the  lands  of  Ugston  in 
real  security  of  this  obligation,  and  Pringle  was  thereupon  infeft. 

Alexander  Justice  having  predeceased  his  father,  James,  the  second  son, 
made  up  titles  as  heir  of  tailzie  to  Alexander  under  the  deed  of  entail  1739. 
And  James  was  succeeded  by  his  daughter,  the  appellant.  Miss  Justice,  under 
the  same  entail. 

During  James's  lifetime  several  augmentations  of  stipend  had  been  granted 
to  the  minister  of  Crichton ;  and  in  the  meanwhile  the  estate  of  Crichton,  with 
right  to  the  deeds  relative  to  the  obligation  of  warrandice,  had  been  acquired  by 
Sir  John  Callander's  trustees.  In  relief  of  these  augmentations  they  obtained 
decreet  of  adjudication  of  the  lands  of  Ugston,  agreeable  to  the  terms  of  the 
heritable  bond  of  warrandice,  and  also  of  the  estate  of  over-Howden. 

Of  this  decreet  of  adjudication  of  Over-Howden,  Miss  Justice  instituted  an 
action  of  reduction ;  but  the  Lord  Ordinary  assoilzied  the  respondent,  (now  in 
right  of  the  estate  of  Crichton),  and  the  Court  (1st  December  1826)  adhered.^ 

[97]  Miss  Justice  appealed. 

Appellant, — 1.  The  obligation  to  grant  warrandice,  although  originally  ex- 
pressed in  general  terms,  was  satisfied  by  the  heritable  bond  of  warrandice  granted 
over  Ugston. 

2.  Even  if  the  obligation  remained  unlimited,  it  cannot  reach  Over-Howden, 
or  aflfect  the  appellant.  James  Justice  was  solvent  when  he  took  the  disposition, 
under  fetters  of  strict  entail,  of  May  1739,  to  himself  and  his  wife  in  liferent, 
and  his  son,  &c.  in  fee.  The  personal  obligation,  therefore,  cannot  touch  Over- 
Howden,  nor  can  it  bind  the  appellant,  who  does  not  represent  James  Justice, 
but  made  up  titles  as  heir  of  entail  In  doing  so,  she  did  not  incur  the  passive 
title  of  prceceptio  hereditatis.  There  is  no  room  for  the  operation  of  the  statute 
1621 ;  and  if  there  had  been,  it  is  cut  off  by  prescription. 

Bespondent, — 1.  James  Justice  came  under  an  obligation  of  warrandice  against 
all  future  augmentations.  This  obligation  was  not  renounced  because  an  heri- 
table bond  of  warrandice  was  obtained  over  Ugston ;  the  previous  personal  obli- 
gation remained  entire  to  its  full  extent. 

2.  The  lands  of  Over-Howden  having  been  bought  with  the  balance  of  the 
price  of  Crichton,  the  appellant,  who  enjoys  Over-Howden,  must  be  liable  in  the 
obligation  assumed  by  her  ancestor.  Alexander  Justice,  by  anticipating  the  suc- 
cession, became  liable ;  so  did  his  brother,  and  so  must  the  appellant.  The  case  is 
the  same  as  if  the  claim  had  been  made  during  the  lifetime  of  Alexander.  The 
entail  may  be  eflfectual  inter  hceredes,  but  cannot  aflfect  a  creditor  of  the  entailer. 
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The  House  of  Lords  "  ordered  and  adjudged,  that  the  interlocutors  complained 
"  of  be  affirmed." 

AppeUanes  Authorities.'-^  Bell's  Com.  p.  192 ;  3  Stair,  7,  7 ;  3  Erak.  8,  92 ;  3 
Bank.  7,  3 ;  1621,  c.  18 ;  1469,  c.  28 ;  1474,  c.  54. 
Eespondenfa  Authority.— 3  Ersk.  8,  87. 

Aleocander  Fraser — Richardson  and  Oonnell, — Solicitors. 


IV.  Wilson  &  Shaw  98  [Shaw  k  Dunlop's  Teind  Oases,  166]. 

GovKRNOBS  of  Hkriot's  Hospiial,  Appellants. — Lmhington — Simpson. 

Major  M'DONALD,  Respondent — Murray — Brown. 

7th  April  1830. 

Superior  and  Vassal — Clausb — Consubtudb. — Where  a  vassal  was  bound,  in  a  feu- 
contract)  to  relieve  the  superior,  and  the  lands,  houses,  teinds,  and  feu-duties,  of 
and  from  all  multures  which  could  be  claimed  furth  thereof, ''  and  that  for  all  other 
*'  burden,  exaction,  question,  demand,  or  secular  service,  which  can  anyways  be 
"  exacted  or  demanded"  for  the  same;  and  the  feu-duty  was  equivalent  to  the 
rent  of  the  lands ;  and  the  superior,  from  the  date  of  the  contract,*  (a  period  more 
than  40  years),  paid  the  minister's  stipend ; — Found,  (afi&rming  the  judgment  of 
the  Court  of  Session),  that  the  superior  could  not  throw  the  burden  of  stipend  upon 
the  vassal 

Process. — A  charter  not  produced  or  founded  on  in  the  Court  below,  not  permitted  to 
be  referred  to  in  the  House  of  Lords. 

About  the  middle  of  the  17th  century  the  Governors  of  Heriot's  Hospital 
acquired  the  lands  of  Broughton,  lying  in  the  immediate  vicinity  of  the  town  of 
Edinburgh.  Thereafter,  they  granted  various  feus  of  small  portions  of  these 
lands  to  different  individuals,  averaging  a  feu-duty  of  four  bolls  an  acre ;  and 
for  some  also  a  money  price.  Tins  price  was  alleged  to  be  equal  to  the 
agricultural  rent  of  the  land.  Six  of  these  feus  were  acquired  from  the  respec- 
tive vassals  by  Alexander  McDonald,  who  was  succeeded  by  his  son,  Major 
McDonald.  These  six  feus  had  been  conveyed  in  six  different  feu-rights ;  but 
Major  McDonald,  in  completing  his  titles,  included  all  the  feus  in  one  charter, 
which,  however,  contained  a  verbatim  transcript  of  the  reddendo  clause  of  all 
the  feus.  After  specification  of  the  amount  of  the  feu-duty,  a  clause  (slightly 
varying  in  expression)  was  inserted,  by  which  the  vassal  was  bound  to  free  and 
relieve  "  the  said  Hospital,  and  Governors  thereof,  the  said  house,  and  the  whole 
"  of  the  foresaid  lands  above-mentioned  and  disponed,  and  feu-duties  payable 
''  for  the  same,  of  and  from  all  multures  which  can  be  claimed  forth  of  the  said 
"  lands,  teinds,  and  others  above-mentioned,  as  payable  to  any  mill  to  which  the 
"  same  may  have  been  astricted;  and  that  for  all  other  burden,  exaction, 
"  question,  demand,  or  secular  service,  which  can  anyways  be  exacted  or 
''  demanded  for  the  house,  lands,  teinds,  and  others  above-mentioned."  In  one  of 
the  feu-contracts,  (1771),  the  clause  was,  "and  also  freeing  and  relieving  us,  and 
"  our  successors  in  office,  of  and  from  payment  of  cess,  minister's  stipends,  and 
"  all  other  public  burdens  payable  forth  of  the  same,  from  and  after  the  25th 
"  day  of  March  next;  and  sicklike  freeing  and  relieving  us  and  [99]  our  successors 
"  in  office,  and  the  foresaid  lands,  teinds,  and  feu-duties  payable  for  the  same,  of 
"  and  from  all  multures  which  can  be  claimed,  &c. ;  and  these  for  all  other 
"  burden,  exaction,  question,  demand,  or  secular  service,  which  can  anyways  be 
S.R.R.  V.  19 
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"  exacted  or  required  for  the  lands  above  disponed."  None  of  the  feuars  were 
ever  called  upon  by  the  Governors  of  the  Hospital  to  pay  any  part  of  the  stipend 
of  the  clergyman  of  the  parish ;  but  an  augmentation  having  been  granted,  a 
portion  of  the  augmentation  was,  in  a  process  of  locality,  about  1824,  imposed 
upon  Major  M'Donald.  He  objected  to  this  burden.  But  the  Lord  Ordinary 
found,  "  as  to  the  claim  of  relief  made  by  the  vassals  in  those  lands  (Broughton), 
"  and  the  proprietor  of  Powderhall  (Major  M'Donald),  that  there  is  no  clause  in 
"  the  feu-rights  in  favour  of  their  predecessors,  binding  the  Hospital  to  relieve 
"  their  vassals  of  the  burden  of  payment  of  the  teinds  of  the  Lands ; — on  the 
"  contrary,  in  some  of  the  feu-rights  this  burden  is  expressly  imposed  on  the 
"  vassal :  That  there  is  no  evidence  of  the  allegation,  that  the  feu-duties  payable 
"  under  the  different  feu-rights  were  held  by  the  parties  to  be  the  full  value  of 
"  the  lands,  both  stock  and  teind ;  and  the  clause  in  several  of  the  feu-rights, 
"  that  the  feu-duty  is  to  be  for  all  other  burden,  exaction,  question,  demand,  or 
"  secular  service,  which  can  in  anyways  be  exacted  or  required  for  the  lands  and 
"  teinds  above  mentioned,  imports  only  that  the  superior  can  demand  nothing 
"  beyond  the  stipulated  feu-duty,  but  does  not  import  that  the  vassals  are  not 
"  to  be  liable  for  the  teinds  of  their  lands,  which  were  payable  to  the  ministers 
"  of  St.  Cuthberts  and  the  Crown's  donee,  the  professor  of  public  law :  That  the 
"  circumstance  of  the  Hospital  having,  ever  since  the  date  of  the  feu-rights  till 
"  the  present  interim  locality,  paid  the  teinds  of  the  objector's  lands,  is  rather 
"  to  be  ascribed  to  negligence  on  the  part  of  the  managers  of  the  Hospital,  than 
"  to  be  held  sufficient  proof  that  this  was  the  understanding  of  the  parties  at 
"  the  time  of  obtaining  the  various  feu-rights;  and  that  it  was  an  implied 
"  condition  in  the  grants,  that  the  vassals  were  to  be  relieved  of  this  burden  by 
"  the  superior,  as  the  same  practice  was  observed  as  well  in  regard  to  those  feu- 
"  rights  where  the  burden  of  the  stipend  is  expressly  laid  on  the  vassal,  as  in 
"  those  where  there  is  no  such  clause.    Therefore  so  far  repelled  those  objections." 

Major  M'Donald  having  reclaimed,  the  Court,  12th  February  1828,  found, 
"  From  the  terms  of  the  feu-contract,  and  in  respect  of  the  uniform  practice  of 
"  the  Hospital  having  paid  all  along  the  stipend  of  the  lands  of  Powderhall,  that 
**  there  is  sufficient  evidence  of  the  imderstanding  of  the  parties  to  that  effect ; 
"  and  [100]  therefore  they  so  far  altered  the  interlocutor  of  Lord  Medwyn, 
"  reclauned  against,  as  to  find  that  the  Hospital  is  bound  to  relieve  Major 
"  M'Donald  of  the  stipend  payable  from  his  lands  of  Powderhall,  excepting  the 
"  two  acres  and  eleven  perches  of  land  contained  in  the  feu-contract  of  1771." 

The  Governors  of  Heriot's  Hospital  appealed. 

AppdlarUs, — It  is  a  general  rule  tliat  teinds  are  debita  frtiduum,  and  are 
payable  by  the  proprietors  of  the  ground  producing  the  fruits,  and  who  reap  and 
enjoy  the  fruits.  But  a  feuar  is  a  proprietor:  the  superior  only  retains  the 
dominium  directum.  There  is  neither  authority  nor  principle  for  maintaining, 
(even  if  the  fact  were  true,  which  it  is  not),  that  where  the  feu-duty  is  equal  to 
the  full  annual  value  of  the  lands,  the  superior  who  draws  the  feu-duty  must  be 
subjected  to  payment  of  the  tithes.  Neither  is  there  any  thing  in  the  terms  of 
the  different  feu-rights  to  warrant  the  judgment  of  the  Court  of  Session.  They 
are  in  the  ordinary  style  of  such  instruments,  and  do  not  contain  any  clause 
declaring  that  the  stipend  shall  be  payable  by  the  superior. 

Lord  Wynford, — I  perceive,  in  the  appendix  to  the  respondent's  Case,  a  very 
important  clause,  described  to  be  an  excerpt  from  "  Charter  by  the  Governors  of 
"  Heriot's  Hospital,"  dated  the  20th  Jime  1720.  How  has  that  charter  got  into 
the  Case  ?  It  is  very  material.  If  it  applies  to  the  whole  question,  it  puts  the 
matter  very  much  at  rest.^ 

^  This  clause  was  as  foUows : — "  Nos  et  successores  nostri  tenebimur  et  obligamur 
tenoreque  prsBsentium  nos  nostrosque  antedict.  astringimus  et  obligamus  diet,  magistnnn 
Oeorgium  Oordon  ejusque  antedict.  ab  omnibus  censibus  stipendiis  decimis  aliisque 
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Lushinffton  (for  the  appellants). — It  never  was  produced  in  the  Court  below. 
It  is  neither  referred  to  nor  founded  upon  by  Judge  nor  CounseL  If  it  relates 
to  the  respondent's  lands,  it  settles  the  question  in  his  favour;  if  not  to  his 
lands,  then  it  affords  us  a  powerful  argument,  by  shewing  that  when  stipend 
was  to  be  relieved  against,  thei-e  was  an  express  clause  for  the  purpose. 

Lord  Wynford. — ^We  must  either  send  this  case  back,  that  the  import  and 
effect  of  this  charter  may  be  determined,  or  we  must  consider  this  case  without 
taking  the  charter  into  our  view  at  alL  As  there  are  no  traces  of  it  having  been 
relied  upon  in  the  Court  below,  we  shall  adopt  the  latter  course. 

[101]  Lushington, — It  is  of  no  avail  to  the  respondent  to  resort  to  the  alleged 
usage.  Usage  may  in  some  matters  be  permitted  to  explain  a  doubt,  but  not 
to  controul  written  documents,  where  the  meaning  is  clear,  and  the  intention  of 
parties  manifest ;  particularly,  it  would  be  unjust  to  permit  the  vassals  to  obtain 
an  advantage  never  contemplated,  in  a  question  with  an  Institution  whose 
managers  are  varying.  In  truth,  the  payments  of  stipend  by  the  Hospital  were 
made  from  mere  want  of  attention. 

Beapondent, — ^The  Hospital  received  the  full  vfidue  of  the  lands,  which  neces- 
sarily implied  relief  from  the  burden  of  stipend.  If  the  Governors  of  the 
Hospital  receive  the  whole  returns,  they  cannot  object  to  pay  the  burden  to 
which  the  fruits  of  the  subject  feued  is  liable.  There  is  a  great  similarity 
between  tacks  of  land  and  feus ;  yet  it  is  well  known,  that  unless  there  be  a 
stipulation  to  the  contrary,  the  landlord  pays  the  stipend.  In  point  of  fact  the 
respondent  pays  his  proportion  in  the  feu-duty  exacted  from  him;  but  the 
appellants  wish  him  to  pay  that  twice.  If  the  superiors  had  any  intention  of 
throwing  this  burden  on  the  vassals,  that  would  have  been  expressed  in  all,  as 
it  was  expressed  in  one  of  the  feu-charters.  But  the  best  interpretation  of  the 
intention  of  parties  is  to  be  found  in  the  conduct  of  the  Hospital.  Although 
repeated  opportunities  occurred,  in  the  allocation  of  augmentations  to  the 
minister  of  the  parish,  for  distributing  the  burden,  and  of  course  for  placing  it  on 
the  respondent,  had  such  been  the  original  contemplation  of  parties,  the  Hospital 
uniformly  assumed  that  liability.  Usage  is  good  evidence  in  this  case,  and 
leaves  no  doubt  what  was  the  real  meaning  and  understanding  of  all  parties. 

Lord  Wtnford. — (After  stating  the  facts  of  the  case,  and  the  proceedings  in  the 
Court  of  Session,  proceeded  as  follows : ) — 

"  If  we  are  only  to  look  at  the  documentary  evidence,  I  think  that  the  Grovernors  of 
Heriot's  Hospital  are  bound  to  pay  the  minister's  stipend,  and  not  the  feuars.  If  tie 
evidence  of  usage  was  admissible  to  explain  the  written  instruments,  the  usaage  proved 
in  this  cause  shows,  that  the  construction  put  on  the  instruments  is  the  true  construction. 
It  is  not,  however,  necessary  to  decide  the  question,  whether  the  evidence  of  usage 
was  admissible  or  not.  But  old  instrmnents  may  be  expounded  by  contemporaneous 
and  continued  usage.  There  can  be  no  means  of  getting  at  the  meaning  of  old 
instruments  so  satisfactorily,  as  that  of  seeing  how  the  parties  acted  under  them  at  the 
time  they  were  made,  and  have  since  continued  to  act.  Now,  from  the  year  1763  down 
to  this  time,  the  trustees  have  borne  the  burden  of  the  minister's  stipend,  and  at  those 
times  when  the  stipend  was  raised  they  took  upon  them  the  increased  charge  on  their 
estate.  [102]  It  has  been  said  in  argument  at  your  Lordships'  bar,  that  this  usage  has 
grown  up  from  the  trustees  not  having  attended  to  the  interests  of  the  Hospital.  But 
when  I  consider  the  respectability  of  the  trustees,  and  the  high  estimation  in  which  this 
charity  has  been  held,  I  should  rather  suspect  the  trustees  of  want  of  attention  to  their 
own  private  interests  than  of  neglecting  their  duty  in  the  execution  of  such  a  trust. 
My  Lords,  the  trustees,  by  their  agreement  with  the  feuars  reserved  so  large  a  rent  for 
the  property,  that  I  am  not  surprised  that  they  obliged  themselves  to  bear  the  burden 
of  the  minister's  stipend.  The  rent  reserved  amounted  to  about  one-third  of  the  value  of 
the  produce  of  the  land ; — any  one  who  is  acquainted  with  rents  will  perceive,  that  this 

publicis  oneribus  imposit  sen  imponend.  super  dictas  acras  terrse  cum  pertinen.  prsescript. 
tarn  pro  prseterito  quam  pro  future  liberare  et  relevare." 
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is  a  rent  that  no  tenant  could  pay  unless  exempted  from  the  burdens  incidental  to  the 
holding  of  the  land. 

"Although  I  think  that  the  judgment  of  the  Court  below  was  right,  yet  the  Provost 
and  Corporation  of  Edinburgh,  acting  as  trustees,  might  think  themselves  obliged  to 
have  the  opinion  of  this  House.  They  must  pay,  however,  at  least  a  part  of  the  expense 
that  they  have  put  the  respondent  to  by  their  appeal ;  and  I  therefore  move  your  Lord- 
ships that  this  appeal  be  dismissed,  with  L.50  costs." 

The  House  of  Lords  accordingly  "  ordered  and  adjudged,  that  the  interlocutor 
"  complained  of  be  afl&rmed,  with  L.50  costs." 

Appellants  Atd?umtie8.—2  Ersk.  3,  10 ;  2  Ersk.  10,  42.  Bruce  Carstairs,  Jan.  23, 
1773,  (2333).  Colquhoun,  Jan.  23, 1798,  (Synop.  No.  3,  Sup.  and  Vassal).  Plender- 
leath,  Jan.  31,  1800,  (16,639).  Stewart,  July  1,  1806,  (Synop.  762).  2  Connell  on 
Teinds,  479.     Hamilton,  June  13,  1823,  (2  S.  &  D.  403).     Mill,  Feb.  7, 1794,  (13,081). 

Reapondenfa  Authontie8.—2  Stair,  3,  34 ;  2  Bank.  3,  35 ;  2  Ross,  Lect.  474 ;  Bell 
on  Leases,  p.  184.  Feuars  of  Kmross,  Dec.  6,  1693,  (13,071).  Town  of  Edinburgh, 
Feb.  25,  1696,  (4188). 

Spottmuoode  and  Robertson — Bichardson  and  Connell, — Solicitors. 


IV.  Wilson  &  Shaw  102  [6  8.  242,  and  7  8.  601]. 

Egbert  Barclay  Allardicb,  and  John  Boswell,  Appellants. — Spankie — Brovm. 

John  Eobertson,  Eespondent — Lushington — Dundas, 

8th  April  1830. 

Reparation — Jurisdiction. — 1.  Held,  (affinning  the  judgment  of  the  Court  of  Session), 
that  a  Justice  of  Peace  is  not  protected  against  an  action  of  damages  for  a  verbal 
slander,  averred  to  have  been  made  maliciously  in  delivering  jud^ent  against  a 
party  under  trial  before  him;  but,  2.  held,  (reversing  the  judgment),  that  the 
malice  is  not  to  be  inferred  from  the  words  used,  but  must  be  proved. 

Process. — Competent  for  the  House  of  Lords,  on  an  appeal  against  a  judgment  of  the 
Court  of  Session  disallowing  an  exception,  to  take  the  whole  cause  into  consideration. 

[103]  John  Eobertson,  shoemstker^  raised  an  action  of  damages  against 
Allardice  and  Boswell,  Justices  of  Peace  in  the  county  of  Kincardine,  stating, 
"  that  the  pursuer,  who  is  a  man  of  unimpeachable  moral  character,  lately  had 
"  the  misfortime  to  incur  the  displeasure  of  certain  of  the  landholders  of  the 
"  county  of  Kincardine,  by  the  unpardonable  offence  of  shooting  at  a  hare  upon 
"  the  property  of  one  of  them,  and  has  been  made  the  victim  of  a  persecution 
"  almost  unequalled  for  its  rigour,  and  particularly  aggravated  in  its  circum- 
"  stances :  That  he  was  not  only  dri^ged  before  the  Justices  of  the  Peace  at  the 
"  instance  of  the  proprietor,  under  one  statute,  for  the  trespass  upon  his  property, 
"  and  subjected  in  the  whole  expenses  attending  the  tnal,  but  an  information 
"  having  been  lodged  with  Francis  Wilson,  Esq.  solicitor  of  taxes  for  Scotland,  a 
"  prosecution  was  raised  against  him,  imder  another,  at  the  instance  of  that  oflScer 
"  for  shooting  without  a  license;  and  on  the  3d  March  current,  a  Court  of 
"  Commissioners  of  Supply  was  held  at  Stonehaven  for  the  purpose  of  trying  the 
"  oflfence.  The  gentlemen  who  presided  on  that  occasion  were,  Colonel  Duff  of 
"  Fetteresso,  Eobert  Barclay  Allardice,  Esq.  of  Ury,  John  Boswell,  Esq.  younger 
"  of  Kincaussie,  and  Gteorge  Silver,  Esq.  of  Netherly.  Instead  of  entrusting  the 
"  conduct  of  the  prosecution,  according  to  invariable  practice  in  all  previous  pro- 
*'  secutions  under  the  game  laws,  to  the  charge  of  Mr.  Robert  Brown,  general 
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'*  surveyor  of  taxes,  and  Mr.  Thomas  Kinnear,  writer  in  Stonehaven,  the  local 
*'  officer  or  surveyor  of  taxes  for  the  district  within  which  the  offence  was 
"  committed,  and  who  were  both  present  as  representing  the  officer  for  the 
"  Crown,  the  duty  of  these  gentlemen  was  superseded  by  the  appointment  of 
"  Mr.  Charles  Munro,  writer  in  Stonehaven,  by  whom  the  prosecution  was  con- 
"  ducted  with  an  ardour  rather  unusual  in  such  cases.  The  deposition  of  the 
"  first  witness  went  to  prove,  not  that  the  pursuer  had  killed  the  hare  in  question, 
"  or  indeed  any  other  species  of  game ;  for  he  swore  that,  to  the  best  of  his 
"  belief,  it  had  been  mortally  woimded  by  himself  before  the  pursuer  had  dis- 
"  charged  his  piece,  but  only  that  he  the  pursuer  had  fired  at  the  hare.  That 
"  although,  strictly  speakmg,  this  might  be  considered  as  a  breach  of  the 
"  game  laws,  yet  the  pursuer,  imconscious  of  any  thing  very  heinous  in  the 
"  crime,  considered  it  proper  to  avow  his  fault,  and  throw  himself  upon  the 
"  clemency  of  the  Court.  Accordingly,  after  the  first  witness  had  been  examined, 
"  his  agent  stated  that  enough  had  already  been  proved  to  convict  his  client, 
"  and  as  he  wished  to  save  the  Court  farther  trouble,  he  admitted  the  complaint 
«  — only  express-  [104]  -ing  his  confidence,  that,  in  awarding  judgment,  the 
"  Court  would  deal  as  leniently  with  the  defender  as  was  consistent  with  their 
"  duty,  and  that  they  would  be  pleased  to  take  into  their  consideration,  that  he 
"  was  the  only  support  of  two  aged  parents.  That,  in  place  of  giving  effect  to 
"  this  appeal,  the  said  Charles  Munro  answered,  and  falsely  stated  in  aggrava- 
"  tion  of  the  offence,  that  the  present  pursuer  was  a  notorious  poacher.  That 
"  upon  this  the  said  Eobert  Barclay  Allardice  spoke,  and  delivered  himself  as 
"  follows,  or  in  words  to  the  following  purport  and  effect :  *  I  do  not  think  the 
"  defender  deserves  any  mercy,  as  I  am  informed  that,  besides  being  a  poacher, 
"  he  is  a  thief ;  that  he  has  been  known  to  steal  bee-hives  and  leather ;  and  that 
"  Mr.  Boswell  (his  brother  Judge)  knows  this  to  be  true.'  Upon  which  the  said 
"  John  Boswell  stated  as  follows,  or  in  words  to  the  following  purport  and 
"  effect :  *  I  cannot  say  as  to  the  bee-hives ;  but  I  was  informed  by  a  respectable 
"  farmer,  now  dead,  that  he  stole  a  quantity  of  leather.'  That  after  some  farther 
"  discussion,  in  the  course  of  which  the  said  Robert  Barclay  Allardice 
"  maintained  his  right  to  comment  upon  the  private  character  of  the  pursuer, 
"  he  the  pursuer  was  subjected  in  the  sum  of  £20  sterling,  being  the  highest 
"  penalty  which  the  Justices  are  empowered  to  inflict  by  the  foresaid  statute, 
"  besides  the  sum  of  £3,  13s.  6d.  as  the  duty  for  a  game  certificate.  Sensible 
"  that  such  a  sentence  was  at  least  warranted  by  the  laws  of  his  countnr,  the 
"  pursuer  refrains  from  any  comment  upon  its  severity;  but,  traduced  and 
"  calumniated  in  his  character  and  reputation,  as  he  has  thus  wantonly  been,  he 
"  is  forced  to  appeal  to  our  Lords  of  Council  and  Session  for  redress :  That  the 
"  expressions  before-mentioned,  uttered  by  the  said  Eobert  Barclay  Allardice 
''  and  John  Boswell  as  aforesaid,  are  false,  calumnious,  and  malicious,  and  highly 
"  aggravated  by  the  place  in  which  they  were  uttered ;  and  coming  from  persons 
"  of  so  high  rank  in  the  country,  and  while  acting  as  fidministrators  of  justice  in 
"  a  Court  of  law,  are  deeply  injurious  to  the  pursuer  in  his  character  and 
''  reputation  as  a  tradesman  and  a  member  of  society,  £md  ruinous  to  his 
"  happiness  and  prospects  in  life;"  and  concluding  for  £800,  "in  name  of 
"  damages  or  reparation,  and  as  a  solatium  to  the  pursuer  on  account  of  the  false, 
"  calumnious,  malicious,  and  injurious  attack  made  by  the  defenders  upon  his 
"  character,  reputation,  and  feelings  as  aforesaid." 

The  defenders  objected  to  the  relevancy  of  the  action,  on  the  ground  that  an 
action  of  damages  against  a  Judge,  for  defamatory  words  allied  to  have  been 
spoken  by  him  in  his  judicial  capacity,  was  incompetent;  and  in  particular,  when 
the  pursuer  [106]  having  applied  to  the  Court  for  mitigation  of  the  penalty,  his 
character  became  the  proper  subject  for  the  consideration  of  the  Coitrt,  and  the 
observations  made  relating  to  that  character  fell  within  the  limits  of  their 
judicial  duty.    The  pursuer  replied,  that  Inferior  Judges  were  subject  to  be  sued 
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for  damages ;  and  that  observations,  malicious,  libellous,  and  impertinent  to  the 
matter  at  issue,  (and  nothing  could  be  more  so  than  arraigning  a  person  as  a 
thief  when  considering  his  ofifence  as  a  poacher),  were  good  ground  for  seeking 
damages.  The  Court  considered  the  action  relevant,  and  sent  the  case  to  the 
Jury  Court. 

Thereafter  the  following  issues  were  adjusted : — "  It  being  admitted  that  the 
"  defenders  are  Justices  of  Peace  and  Commissioners  of  Supply  for  the  county 
"  of  Kincardine,  and  in  that  character  attended  a  meeting  at  Stonehaven  in  the 
"  said  county  on  the  third  day  of  March  1823 :  and  that  the  pursuer  was  then 
"  brought  before  the  said  Court,  upon  a  complaint  preferred  against  him  for 
"  unlawfully  shooting  at  game ;  and  being  thereof  convicted,  he  did  then  and 
"  there  make  application  to  the  Court  to  mitigate  the  punishment, — 1st,  Whether, 
"  at  time  and  place,  and  pending  the  proceeding  aforesaid,  and  in  presence  and 
"  hearing  of  the  persons  then  and  there  assembled,  the  defender,  Eobert  Barclay 
"  Allardice,  did  falsely,  maliciously,  and  calumniously  say,  that  the  pursuer 
"  besides  being  a  poacher  was  a  thief ;  that  he  had  been  Imown  to  steal  bee- 
"  hives  and  leather,  and  that  the  defender,  John  Boswell,  knew  this  to  be  true ; 
"  or  did  falsely,  maliciously,  and  calumniously  use  or  utter  words  to  that  eflfect, 
"  to  the  loss,  injury,  or  damage  of  the  pursuer  ?  2d,  Whether,  at  the  time  and 
"  place,  and  pending  the  proceedings  aforesaid,  and  in  presence  and  hearing  of 
"  the  persons  aforesaid,  the  defender  John  Boswell  did  falsely,  maliciously,  and 
**  calumniously  say,  that  he  was  informed  by  a  respectable  fanner  now  dead, 
"  that  the  pursuer  stole  a  quantity  of  leather ;  or  did  falsely,  maliciously,  and 
"  calumniously  use  or  utter  words  to  that  efifect,  to  the  injury  and  damage  of  the 
"  pursuer  ? "    Damages  were  laid  at  £800. 

The  Jury  returned  a  verdict "  for  the  pursuer  on  both  issues — damages  against 
"  both  defenders,  jointly  and  severally."  This  verdict  was  afterwards  set  aside, 
and  a  new  trial  granted,  in  respect  the  verdict  was  directed  against  the  defenders 
conjunctly  and  [106]  severally,  while  their  defences  were  distinct,  and  they  were 
not  in  pari  delicto.^ 

The  same  issue  was  again  sent  to  a  Jury.  It  appeared  in  evidence,  (as  stated 
in  the  bill  of  exceptions  afterwards  tendered),  that  the  prosecution  was  at  the 
instance  of  the  surveyor  of  taxes,  but  conducted  by  a  solicitor, — a  procedure  not 
usual,  and  which  never  had  been  previously  adopted  by  the  surveyor,  himself  a 
professional  man ;  that  this  solicitor  had  given  the  information,  and  was  the 
private  agent  of  Boswell ;  that  the  defender's  agent,  after  the  examination  of 
several  witnesses,  was  so  satisfied  that  the  charge  of  poaching  had  been 
established,  that  he  thought  it  improper  to  give  more  trouble  to  the  Court,  but 
observed,  that  as  the  defender  was  a  poor  man,  as  this  was  his  first  ofifence,  and 
he  had  to  support,  by  his  industry,  his  father  and  mother,  he  (the  agent)  hoped 
the  Court  would  be  lenient  in  the  punishment : — on  which  Barclay  said,  that  the 
case  was  clearly  proved ;  that  he  did  not  consider  Robertson  to  be  an  object  of 
lenity ;  that  he  understood  him  to  be  a  person  of  very  bad  character :  that  he 
was  a  thief  as  well  as  a  poacher.  On  this  the  defender's  agent  said,  that  he  had 
not  made  any  statement  as  to  Robertson's  character,  and  it  appeared  to  him  not 
a  matter  for  the  consideration  of  the  Court.  Barclay  answered,  that  he  differed 
from  this  opinion  entirely ;  that  the  Court  was  entitled  to  take  character  into 
consideration ;  and  that  he  was  informed  by  Boswell  that  Robertson  had  been 
guilty  of  steahng  bee-hives  and  leather,  or  in  the  practice  of  stealing  them ;  and 
Barclay  appealed  to  Boswell  for  the  truth  of  what  he,  Barclay,  had  stated.  That 
Boswell  answered,  that  he  could  not  swear  to  the  bee-hives,  but  he  was  sure  of 
the  leather,  as  a  very  respectable  farmer  now  dead  had  told  him  so.  That  the 
Court  fined  Robertson  £20,  the  full  amount  of  the  penfidty,  together  with  the 
price  of  the  license ;  and  he  was  imprisoned  until  payment    The  defenders,  who 

1  4  Murray,  509. 
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had  taken  no  issue  in  justification,  did  not  lead  any  evidence ;  and  the  Lord 
Chief  Commissioner  charged,  **  that  an  action  for  damages  was  not  competent  at 
"  all  against  Judges  of  the  Supreme  Courts  in  Scotland,  for  words  spoken  by 
"  them  in  a  judicial  capacity,  but  that  such  an  action  lay  against  Justices  of 
"  Peace,  provided  the  words  were  spoken  maliciously.  With  reference  to  the 
"  malice, — ^That  in  all  cases  where  the  party  using  the  words  complained  of  was 
"  entitled  to  speak  of  the  complainer,  the  Jury  must  be  satisfied  that  the  malice 
"  was  proved ;  and  the  Lord  Chief  Commissioner  di-  [107]  -rected  the  Jury  to 
"  take  into  consideration  the  words,  and  the  whole  circumstances  of  the  case ; 
"  and  to  consider,  whether  Mr.  Barclay  was  honestly  discharging  his  duty,  and 
"  only  erred  in  judgment  as  to  his  duty ;  or  whether  he  act^,  not  from  a  fair 
"  desire  of  doing  his  duty,  but  was  induced  by  malice  to  use  the  words  proved. 
"  His  Lordship  farther  stated,  as  his  direction  on  the  law,  that  malice  consisted 
"  in  speaking  from  bad  motives,  and  that  it  may  either  be  preconceived  or 
*'  instantaneous;  and  that  in  cases  like  the  present,  where  no  evidence  was 
"  adduced  by  the  defenders  to  prove  that  the  words  spoken  were  true,  they  must 
"  be  understood  or  presumed  to  be  false,  although  no  evidence  of  the  falsehood 
"  was  adduced  by  the  pursuer." 

The  Jury  gave  a  verdict  for  the  pursuer  on  both  issues,  finding  each  defender 
liable  in  L.125  of  damages.  Thereupon  the  defenders  moved  for  a  new  triad,  on 
the  ground  of  misdirection  by  the  Judge  in  point  of  law;  but  this  motion 
having  been  refused,  (January  15,  1829),  they  tendered  a  bill  of  exceptions,  and 
maintained  that  the  Lord  Chief  Commissioner  should,  instead  of  the  direction 
on  the  law  given  by  him,  have  directed  the  Jury  to  have  found  a  verdict  for 
the  defenders,  by  directing  them,  first.  That  for  words  spoken  by  the  defenders, 
when  sitting  in  judgment  as  Justices  of  Peace,  and  deliberating  upon  or  deliver- 
ing the  grounds  and  reasons  of  a  judicial  determination,  tne  defenders  are 
entitled  in  law  to  complete  protection  and  immunity,  even  where  the  words 
spoken  are  allied  to  be  maliciously  spoken.  Secondly,  et  separatim,  That  the 
evidence  of  maSce  in  the  present  case  ought  to  be  direct  and  express,  by  proof 
of  malice  against  the  defenders,  acting  as  aforesaid. 

The  Court  of  Session,  (May  14,  1829),  disallowed  the  exceptions,  with 
expenses.^ 

1  7  Shaw  and  Dunlop,  601.  The  opinions  of  the  Judges,  revised  by  them,  and  laid 
before  the  House  of  Lords,  were : — Lord  Justice- Clerk, — "Taking  all  the  circumstances 
of  this  case  into  view,  I  do  not  feel  much  difficulty  in  disposing  of  its  merits.  It  is  a 
principle  we  have  always  acted  upon  in  considering  bills  of  exception,  that  we  must  look 
at  the  whole  chaige,  and  put  a  fair  constrtt'ction  upon  it,  and  are  not  to  take  an  isolated 
observation,  but  to  look  at  the  essence  of  the  whole  charge.  la  applying  that  principle, 
though  I  see  words  implying  it  to  have  been  the  opinion  of  the  Lord  Chief  Commissioner, 
that  in  no  case  would  an  action  lie  against  a  Supreme  Judge,  yet  we  are  bound  to  look 
at  the  case  where  this  observation  occurs,  which  is  in  an  action  against  Justices  of  the 
Peace.  Eeference  has  been  made  to  the  case  of  Haggart  v,  Hope.  Having  given  an 
opinion  in  that  case,  I  must  say  that  I  see  no  reason  to  doubt  the  soundness  of  that 
opinion.  I  think  that  case  was  rightly  decided ;  and  the  principles  upon  which  the 
decision  rested  were,  in  the  judgment  of  affirmance  by  the  late  Lord  Gifford,  most 
clearly  and  ably  elucidated.  But  I  had  no  occasion  to  say  then,  nor  am  I  called  upon  to 
say  now,  that  in  no  conceivable  case  would  an  action  of  damages  lie  against  a  Supreme 
Judge  for  words  spoken  from  the  Bench.  In  the  opinions  delivered  even  in  that 
question,  it  is  not  stated  that  cases  might  not  occur  where  there  would  be  ground  of 
action  against  a  Supreme  Judge ;  and  I  am  not  prepared  to  say,  that  if  I  go  out  of  a 
case  altogether,  and  make  accusations  of  fraud  or  the  like,  which  have  neither  pertinency 
nor  truth,  and  with  which  I  have  nothing  to  do  in  judieiOy  I  might  not  he  called  upon  in 
an  action  of  damages.  I  shall  take  the  liberty  of  reserving  my  opinion  on  such  a  case  till 
it  shall  occur.  With  regard,  however,  to  the  case  before  the  Court,  I  do  not  conceive 
that  the  distinction  between  Supreme  and  Inferior  Judges  has  anything  to  do  with  the 
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[108]  Allardice  and  Boswell  appealed. 

Appellants, — 1.  The  observations  made  the  groundwork  of  this  action  of 
damages  were  naturally  called  for,  and  were  justified  by  [109]  the  appeal  to  the 
Justices  for  lenity.  To  make  on  such  an  occasion  observations  was  correct  and 
proper,  as  showing  why  lenity  was  or  was  not  granted.  The  practice  is 
universal  There  was  therefore  no  impertinence  on  the  part  of  the  appellants. 
They  did  not  travel  out  of  the  case  merely  to  calumniate  the  respondent. 

Lord  Wynford, — In  one  view  the  point  lies  there — ^Were  or  were  not  the 
appellants'  observations  made  by  them  as  Judges,  or  had  they  thrown  off  the 
character  of  Judges?  If  they  were  giving  an  opinion  not  as  Judges,  but 
descending  from  that  character  into  the  situation  of  a  witness,  they  cannot  be 
protected. 

Sparihie  (for  appellents). — But  the  circumstances  of  the  case  cannot  admit 
of  the  supposition  that  the  appellants  did  throw  oiBF  the  character  of  Judges. 
The  observations  which  they  made  were  elicited  by  the  party  himself,  or,  what 
is  the  same  thing,  by  his  agent.    The  law  on  the  question  is  fixed  both  in 

question.  The  case  is  very  different  £rom  that  of  a  Judge  speaking  in  language,  however 
strong,  of  the  case  before  him,  which  I  conceive  every  Judge  is  protected  in  doing ;  but 
here  he  goes  entirely  out  of  his  way,  and  takes  the  liberty  of  calling  the  pursuer  a  thief 
— accusing  him  of  a  crime  of  the  deepest  die,  inferring  infamy,  and  for  which,  under 
some  of  the  old  Scotch  statutes,  he  might  have  been  tried  capitally.  I  do  not  care 
whether  this  was  done  in  a  large  audience  or  a  small  one :  it  was  iJike  unjustifiable. 
From  the  first  moment  I  never  entertained  a  doubt,  that,  according  to  the  established 
principles  of  the  law  of  Scotland,  this  was  actionable  matter,  and  inferred  a  relevant 
and  competent  claim  of  damages.  I  know  nothing,  and  am  not  bound  to  be  infonneJ, 
as  to  the  law  of  England  in  such  a  case ;  but  by  the  law  of  this  country,  the  defenders^ 
in  uttering  the  words  complained  of,  clearly  went  out  of  the  case  before  them,  and 
thereby  rendered  themselves  liable  in  damages.  Justices  of  the  Peace,  after  finding  a 
person  guilty  of  poaching,  have  no  protection  by  the  law  of  Scotland  (which  must  be 
the  rule  of  decision  here)  in  stating,  as  a  reason  for  refusing  to  mitigate  the  punishment, 
that  the  offender  is  entitled  to  no  favour  from  the  Court,  because  he  is  a  thief.  And  as 
to  the  other  exception,  when  there  was  no  issue  in  justification,  we  cannot  doubt  that 
the  learned  Judge  is  right  in  saying,  that  the  accusation  must  be  assumed  to  be  false ; 
and  therefore  I  am  quite  clear  tiiat  the  bill  must  be  disallowed." 

Lord  Glerilee, — "I  agree  with  what  has  been  stated  by  your  Lordship.  It  is 
impossible  for  me  to  think  that  what  his  Lordship,  the  Lord  Chief  Commissioner,  said 
about  the  protection  afforded  by  law  to  Supreme  Judges,  had  any  influence  with  the 
Jury  in  their  verdict.  The  observation  was  certainly  extrinsic ;  and  it  is  inconceivable 
to  me  how  it  came  to  be  stated  at  all." 

Lord  PitmiUy, — "  I  have  come  to  the  same  result  I  concur  with  your  Lordships, 
that  there  is  no  occasion  to  go  into  the  supposed  distinction  between  Supreme  and 
Inferior  Judges.  The  only  point  we  have  to  consider  is,  Whether  the  Lord  Chief 
Commissioner  correctly  stated,  '  that  such  an  action  lies  against  Justices  of  the  Peace, 
'  provided  the  words  were  spoken  maliciously  1 '  The  defenders  say,  that  his  Lordship 
should  have  directed  the  Jury,  that  for  worcU  spoken  by  them.  *  when  sitting  in  judg- 
'  ment  as  Justices  of  Peace,  and  deliberating  upon,  or  dehvering  the  grounds  and  reasons 
'  of  a  judicial  determination,  the  defenders  are  entitled  in  law  to  complete  protection 
*  and  immunity,  even  where  the  words  spoken  are  alleged  to  be  mahciously  spoken.' 
Unless  we  can  concur  with  what  the  exceptors  here  say  should  have  been  the  charge, 
we  must  disallow  the  exception ;  and  as  it  is  not  my  opinion  that  the  law  is  as  con- 
tended for  by  the  exceptors,  it  is  impossible  for  me  not  to  disallow  the  bill.  It  is  not 
Scotch  law ;  and  I  am  convinced  that  no  Scotch  lawyer  could  seriously  maintain  it  to 
be  so.  If  the  Lord  Chief  Commissioner's  proposition  as  to  Supreme  Judges  is  not  well 
founded,  it  is  just  an  additional  reason  for  refusing  the  bill ;  but  I  waive  giving  an 
opinion  upon  that  subject,  because  it  is  not  necessary  for  the  decision  of  the  question 
before  us,  to  consider  the  law  as  to  the  Judges  of  the  Supreme  Courts.  As  to  the 
second  exception,  I  entirely  concur." 
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Scotland  and  England.  Judges  of  all  Courts,  high  and  low,  are  freed  from  all 
prosecutions  whatever,  except  in  Parliament,  for  any  thing  said  by  them  in  such 
Courts  as  Judges.  There  is  no  distinction  in  the  Scots  law  or  practice  which 
lessens,  in  this  particular,  the  immunity  enjoyed  by  the  Judge,  because  he 
happens  to  be  a  Judge  of  an  Inferior  Court.  Some  obscure  half-explained 
authorities  may  be  in  the  books,  not  in  every  degree  reconcilable  with  this 
principle ;  but  they  are  deserving  of  no  credit.  The  learned  Judge,  therefore, 
who  took  this  distinction,  manifestly  misdirected  the  Jury. 

(2.)  There  has  been  in  this  case  no  proof  of  malice.  The  words,  no  doubt, 
have  been  proved  to  have  been  spoken ;  but  that  is  not  sufficient — the  malice 
must  not  be  inferential  This  is  a  case  of  privilege,  and  that  makes  the  difference 
between  it  and  the  ordinary  case  of  slander  by  a  private  individual.  In  the 
latter,  malice  may  either  be  proved,  or  may  be  inferential  from  the  subject- 
matter  of  the  slander.  In  the  case  of  a  Judge,  the  malice  cannot  be  inferential 
— ^it  must  be  proved.  But  the  Jury  were  charged  by  the  Judge  to  hold,  that 
the  words  spoken  were,  [110]  in  absence  of  evidence,  to  be  considered  false ; 
and  the  Juiy  were  allowed  to  infer  that  they  were  spoken  maliciously. 

Bespondent. — 1.  Whether  a  Supreme  Judge  is  liable  to  prosecution  for 
defamatory  words  used  when  acting  in  the  capacity  of  a  Judge,  does  not  decide 
the  present  question.  Such  an  immunity,  even  if  enjoyed  to  the  fullest  extent 
by  a  Supreme  Judge,  does  not  extend  to  an  Inferior  Judge.  It  is  idle  to 
inquire  what  is  the  law  of  England  on  this  matter.  The  present  is  a  Scotch 
appeal,  and  must  be  decided  on  the  principles  of  the  Scotch  law ;  and  one  of 
these  principles  is,  that  an  Inferior  Judge  is  liable  to  prosecution  in  a  civil  court 
for  slander,  in  the  character  of  Judge.  This  principle  is  coeval  with  the  law  of 
Scotland,  and  is  interwoven  with  the  decisions  of  the  Scottish  Courts,  and  to  be 
found  in  the  institutional  writers  from  the  earliest  period  to  the  present  day. 
It  is  equally  plain  that  there  are  solid  grounds  for  the  action.  To  maintain, 
that  because  a  party  happened  to  be  before  a  Judge,  that  Judge  was  entitled  to 
heap  every  abusive  epithet  on  him,  and  destroy  his  peace  of  mind,  and  ruin  his 
views  in  life,  would  be  a  slander  on  the  law.  Accordingly,  where  the  Judge  so 
conducts  himself,  the  mask  of  judicial  procedure  will  not  avail  him.  It  has 
been  debated,  and  is  not  perhaps  very  well  settled,  whether  gross  and  disgraceful 
ignorance  should  not  infer  the  same  liability  as  when  the  Juc^  acted  maliciously ; 
but  no  person  ever  doubted  the  heavy  responsibility  attached  to  malice  itself. 

2.  As  to  the  proof  of  malice,  that  is  a  question  for  the  Jury;  they  have 
found  malice  by  their  verdict,  and,  looking  to  the  evidence,  they  could  not  have 
done  otherwise.  The  appellants  had  no  private  knowledge  of  the  fact  with 
which  they  publicly  accused  the  respondent — they  brought  no  evidence  of  the 
charge — tney  did  not  even  bring  evidence  of  the  accusation.  They  cannot, 
therefore,  escape  from  the  charge  of  malice ; — ^not  malice  perhaps  in  the  ordinary 
acceptation  of  the  word,  but  that  malice  which  the  law  contemplates.  There 
was  no  misdirection  on  the  part  of  the  Judge.  The  appellants  did  not  attempt 
to  justify ;  and  the  inference,  that  the  charge  was  false,  followed  as  a  necessary 
consequence.  This  falsehood,  no  doubt,  in  a  privileged  case,  does  not  per  se 
infer  malice,  but  is  an  ingredient  of  which  the  proof  of  malice  is  composed,  and 
tota  reperapeda,  the  Jury  had  no  doubt  that  there  was  malice. 

Lord  Wtnford. — "  My  Lords,  I  beg  to  call  your  attention  to  a  case  in  which 
Robert  Barclay  Allardice,  Esq.  of  Ury,  and  John  Bos-  [111]  -well,  Esq.  of  Kincauesie, 
both  in  the  county  of  Kincaidine,  are  the  appellants,  and  Jobu  Robertson,  shoemaker 
at  Baldcraigs,  parish  of  Fetteresso,  near  StonehaveD,  is  the  respondent.  This,  my  Lords, 
is  an  action  for  slander,  brought  against  these  two  gentlemen,  for  words  spoken  by  them 
whilst  sitting  on  the  Bench  of  Justice  as  Magistrates,  deciding  a  question  which  came 
before  them  under  the  Stamp  Act  My  Lords,  your  Lordships  were  very  properly 
reminded  by  the  learned  Counsel  at  the  bar,  that  your  Lordships,  though  sitting  in 
England,  were  sitting  as  a  Scotch  Court  of  Justice,  and  are  to  decide  Siis  question 
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according  to  the  principles  of  the  Scotch  law.  My  Lords,  in  giving  your  Lordships  my 
humble  assistance  upon  this  case,  I  shall  endeavour  to  foiget  idl  the  English  law  I  have 
ever  known.  I  shall  transport  myself  beyond  the  Tweed,  and  confine  myself  to  the 
decisions  of  Scotch  Courts,  and  suffer  those  only  to  influence  my  mind,  in  the  opinion 
which  I  express.  My  Lords,  it  undoubtedly  is  fitting  that  that  should  be  done ;  for 
we  should  do  great  injustice  to  the  people  of  Scotland,  if  we  were  to  alter  those  laws, 
of  the  preservation  of  which  they  were  so  jealous,  that  the  right  of  having  their 
complaints  remedied  by  them  is  secured  by  the  Act  of  Union. 

"  The  first  question  is,  whether  the  interlocutor  which  sent  this  question  to  the 
Jury  Court  can  be  sustained?  The  summons  is  in  these  words: — 'Whereas  it  is 
humbly  meant  and  shewn  to  us,  by  our  lovite,  John  Robertson,  shoemaker  at  Baldcraigs 
parish  of  Fetteresso,  near  Stonehaven,  that  the  pursuer,  a  man  of  unimpeachable 
moral  character,  lately  had  the  misfortune  to  incur  the  displeasure  of  certain  of  the 
landholders  of  the  county  of  Kincardine,  by  the  unpardonable  offence  of  shooting 
at  a  hare,  upon  the  property  of  one  of  them ' — I  certainly  do  hope  that  these  flights 
of  imagination  will  be  in  future  omitted  in  the  Scotch  pleadings — '  shooting  at  a  hare 
upon  the  property  of  one  of  them,  and  has  been  made  the  victim  of  a  persecution 
almost  unequalled  for  its  rigour,  and  particularly  aggravated  in  its  circumstances.' — 
That  the  pursuer  was  not  only  dragged  before  the  Justices  of  the  Peace,  at  the  instance 
of  the  proprietor,  und^r  one  statute,  for  the  trespass  upon  his  property,  and  subjected 
in  the  whole  expenses  attending  the  trial,  but  an  information  having  been  lodged 
with  Francis  Wilson,  Esq.  solicitor  of  taxes  for  Scotland,  a  prosecution  was  raised 
against  him,  under  anotlier,  at  the  instance  of  that  officer,  for  shooting  without  a 
license ;  and  on  the  3d  March  current  a  Court  of  Commissioners  of  Supply  was  held 
at  Stonehaven,  for  the  purpose  of  trying  the  offence.  The  gentlemen  who  presided 
as  Judges  on  that  occasion  were.  Colonel  Duff  of  Fetteresso,  Robert  Barclay  ^lardice, 
Esq.  of  Ury,' — who  is,  as  your  Lordships  perceive,  one  of  the  appellants, — *  John 
Boswell,  Esq.  the  younger  of  Kincaussie,'  the  other  appellant^  *and  George  Silver, 
Esq.  of  Netherly.  Instead  of  intrusting  the  conduct  of  the  prosecution,  according  to 
invariable  practice  in  all  previous  prosecutions  under  [112]  the  game  laws,  to  the 
charge  of  Mr.  Robert  Brown,  general  surveyor  of  taxes,  and  Mr.  Thomas  Kinnear, 
writer  in  Stonehaven,  the  local  officer  or  surveyor  of  taxes  for  the  district  within 
which  the  offence  was  committed,  and  who  were  both  present  as  representing  the 
officer  for  the  Crown,  the  duty  of  these  gentlemen  was  superseded  by  the  appointment 
of  Mr.  Charles  Munro,  writer  in  Stonehaven,  by  whom  the  prosecution  was  conducted 
with  an  ardour  rather  unusual  in  such  cases.  The  deposition  of  the  first  witness  went 
to  prove,  not  that  the  pursuer  had  kiUed  the  hare  in  question,  or  indeed  any  other 
species  of  game ;  for  he  swore  that^  to  the  best  of  his  belief,  it  had  been  mortally 
wounded  by  himself  before  the  pursuer  had  discharged  his  piece,  but  only  that  he, 
the  pursuer,  had  fired  at  the  hare.  That  although,  strictly  speaking,  this  might  be 
considered  as  a  breach  of  the  game  laws,  yet  the  pursuer,  unconscious  of  any  thing 
very  heinous  in  the  crime,  considered  it  proper  to  avow  his  fault,  and  throw  himself 
upon  the  clemency  of  Uie  Court.  Accordingly,  after  the  first  witness  had  been 
examined,  his  agent  stated,  that  enough  had  already  been  proved  to  convict  his  client ; 
and  as  he  wished  to  save  the  Court  further  trouble,  he  admitted  the  complaint,  only 
expressing  his  confidence,  that  in  awarding  the  judgment  the  Court  would  deal  as 
leniently  with  the  defender  as  was  consistent  with  their  duty,  and  that  they  would 
be  pleased  to  take  into  their  consideration,  that  he  was  the  only  support  of  two  aged 
parents.'  Tour  Lordships  will  be  pleased  to  observe,  that  the  agent  of  the  pursuer 
makes  the  conduct  of  the  pursuer  matter  to  be  considered  by  the  Court,  when  consider- 
ing of  the  punishment  to  be  inflicted.  *  That  in  place  of  giving  effect  to  this  appeal, 
'  the  said  Charles  Munro  answered,  and  falsely  stated  in  aggravation  of  the  offence, 
'  that  the  present  pursuer  was  a  notorious  poacher.'  Tour  Lordships  will  observe, 
Charles  Munro  is  no  party  to  this  record ;  but  he  is  the  person  acting  as  the  attorney  ; 
and  these  words  were  spoken  by  him  in  answer  to  the  appeal  for  mercy  made  by  the 
agent  for  the  pursuer.  These  observations  by  the  agents  for  the  prosecution  and  the 
pursuer,  induce  the  Magistrates  to  use  the  words  which  give  occasion  to  the  present 
action.  For  the  pursuer  states,  that,  upon  this,  Mr.  Allardice  said,  '  I  do  not  think  the 
'  defender  deserves  any  mercy,  as  I  am  in/armed  that,  besides  being  a  poacher,  he  is  a 
'  thief ;  that  he  has  been  known  to  steal  bee-hives  and  leather ;  and  that  Mr.  Boswell 
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*  (his  brother  Judge)  knows  this  to  be  true.     Upon  which  the  said  John  Boswell  stated 

*  as  follows,  or  in  words  to  the  following  purport  and  effect : — I  cannot  say  as  to  the 

*  bee-hives ;  but  I  was  informed  by  a  respectable  farmer,  now  dead,  that  he  stole  a 

*  quantity  of  leather.'  That  after  some  further  discussion  they  convicted  him  of  the 
offence ;  and  that  he  was  subjected  in  the  sum  of  L.20  sterling  as  a  penalty,  besides 
L.3,  13s.  6d.  as  the  duty  for  a  game  certificate.     The  summons  then  alleges,  *  That  the 

*  expressions  before-mentioned,  uttered  [113]  by  the  said  Robert  Barclay  Allardice  and 

*  John  Boswell,  as  aforesaid,  are  false,  calumnious,  and  malicious ; '  and  this  is  repeated 
again,  my  Lords — *  false,  calumnious,  malicious,  and  injurious.* 

"  I  have  thought  it  my  duty  to  read  to  your  Lordships  this  summons,  which  is  the 
foundation  of  the  proceeding  in  this  cause,  in  order  that  your  Lordships  may  be  able  to 
form  an  opinion  upon  the  accuracy  of  the  judgment  pronounced  in  the  first  interlocutor. 
My  Lords,  the  question  upon  that  was — the  Magistrates  being  charged,  not  only  with 
stating  that  which  was  injurious  to  the  character  of  the  man,  but  with  stating  that  from 
motives  of  malice — Whether  that  can  be  made  the  subject  of  an  action  1    Now,  my 
Lords,  this  is  certainly  a  difficult,  and  perhaps  a  delicate  question ;  because  consideration 
must  be  had  for  the  situation  in  which  Magistrates  are  placed ;  and  your  Lordships  must 
also  take  into  your  consideration,  the  protection  due  to  those  who  are  living  within  the 
districts  in  which  the  Magistrates  are  to  administer  justice,  so  as  to  secure  to  the  Magis- 
trates that  degree  of  independence  which  is  essential  to  the  administration  of  justice 
on  the  one  hand,  and  to  protect  the  public  against  oppression  on  the  other.     My  Lords, 
I  cannot  help  thinking  that  these  great  objects  will  be  completely  attained,  if  your  Lord- 
ships protect  Magistrates  in  all  cases  in  which,  although  they  act  indiscreetly,  they  are 
uninfluenced  by  any  motives  hke  those  of  malice ;  and  therefore  I  should  ha^e  thought, 
independent  of  the  authorities,  that  the  Court  of  Session  were  bound  to  consider  this 
as  a  very  fit  case  to  be  sent  for  trial  by  jury,  in  order  that,  under  the  authority  of  the 
Scotch  Acts,  to  which  I  shall  presently  have  occasion  to  call  your  Lordships*  attention, 
it  might  be  inquired,  upon  evidence,  whether  there  was  any  foundation  for  that  charge 
which  alone  constitutes  the  foundation  of  the  action,  namely,  that  the  words  complained 
of  proceeded  from  malice  on  the  part  of  those  Magistrates  t    I  state  to  your  Lordships, 
that  that  is  the  opinion  which  I  should  have  formed,  independently  of  any  authorities ; 
but  I  think  your  Lordships  will  find,  that  I  am  confirmed  in  that  opinion  by  most  of 
the  authorities  in  the  Scotch  law  mth  which  we  have  been  furnished.     I  will  shortly 
call  your  Lordships'  attention  to  the  different  cases ;  and  as  I  am  inclined  to  think  that 
this  is  the  first  time  this  question  has  come  before  this  House,  it  is  material  it  should  be 
settled  on  grounds  that  are  satisfactory.     Your  Lordships  have  been  referred  to  Lord 
Bankton's  Institutes, — a  book  which  has  been  spoken  of  in  the  course  of  the  argument 
as  one  of  no  authority  by  one  party,  and  as  of  very  high  authority  by  the  other.     Lord 
Bankton  appears  to  me  to  be  a  very  sensible  writer ;  and  I  find  your  Lordships  have 
been  influenced  by  his  opinion  in  a  great  number  of  cases.     I  can  scarcely  find  a  single 
appeal  paper  in  which  my  Lord  Bankton's  opinion  is  not  quoted ;  and  it  is  the  first 
time  I  have  heard  an  objection  made  to  the  authority  of  that  writer.     Lord  Bankton 
says,  (4,  2,  39),  *  If  Judges  give  unjust  sentences  wilfully  and  fraudulently,  (which  is 

*  presumed  where  they  are  very  gross),  or  by  [114]  partial  counsel,  they  must  indemnify 

*  the  parties  grieved.'  My  Lord  Bankton  certainly  goes  on  to  state  afterwards,  that 
which  he  would  not  now  be  warranted  in  saying — for  he  applies  this  doctrine  to  the 
Court  of  Session ;  for,  according  to  a  decision  in  the  case  of  my  Lord  President  Hope, 
the  Court  below  decided  that  they  would  not  inquire  into  the  question  of  malice  where 
an  action  was  brought  for  defamation  against  the  President  of  the  Court  of  Session. 
This  therefore  certainly,  to  a  great  extent,  impeaches  the  authority  of  my  Lord  Bankton, 
because  undoubtedly  he  is  incorrect  here.  Perhaps  also  it  may  be  doubted,  whether  he  is 
quite  correct  in  saying  that  malice  may  be  presumed  from  an  unjust  sentence,  if  ihe 
injustice  of  it  is  very  gross ;  because  an  ui\just  judgment  may  proceed  from  gross  ignor- 
ance, and  gross  ignorance  never  can  be  evidence  of  malice.  Perhaps  I  ought  not  to 
refer  to  English  decisions :  that,  however,  has  been  ruled  in  cases  of  the  highest 
authority  in  this  country.  But  Lord  Bankton  is  fortified  in  his  opinion  by  Lord 
Elchies,  in  the  case  of  Gibb  v.  Scott,  which  is  in  Lord  Elchies'  Notes,  (No.  9,  Pub.  Off.), 

*  The  Lords  found  the  sentences  of  the  Justices  iniquitous.*  That  certainly  is  a  very 
strong  expression.  I  should  not  apply  the  word  iniquitous  to  any  judgment  that  was 
not  given  from  a  corrupt  and  wicked  motive.     It  is  always  used  in  a  bad  and  odious 
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sense.  But  these  Judges  must  have  looked  to  the  effect  of  the  judgment  to  the  parties, 
and  not  to  the  motives  of  the  .Court  that  pronounced  it.  Considered  in  this  point  of 
view,  a  judgment  may  be  unjust  or  iniquitous,  without  any  malicious  feeling  on  the 
part  of  the  Judge  as  to  the  party  against  whom  it  is  pronounced.  His  Lordship  says, — 
'  The  Lords  found  the  sentences  of  the  Justices  of  the  Peace  iniquitous ; '  but  continues, 

*  there  was  no  sufficient  evidence,' — in  which  I  think  he  is  quite  right ;  for  though  the 
sentence  is  unjust,  that  injustice  might  have  proceeded  from  mistake, — *  there  was  no 
'  sufficient  evidence  that  they  proceeded  from  partiality  or  malice ; '  and  therefore  they 
were  acquitted.  His  Lordship  adds  that  which  is  most  material  to  this  point, — 'A 
'  partial  Judge  should  not  only  repair  all  damages,  but  deserves  the  severest  puuish- 

*  ment.'  Now  this  is  undoubtedly  a  decision  immediately  upon  the  point  If  malice 
had  been  made  out,  the  judgment  would  have  been  against  the  Justices ;  but  malice 
was  not  made  out,  and  therefore  they  were  assoilzied,  or  as  we  should  say  on  this  side 
of  the  Tweed  acquitted. 

"  The  next  case  is  that  of  Leitch  v.  Fairy.  Here  there  certainly  was  that  which  any 
Judge  would  consider  as  grossly  improper  conduct,  and  that  proceeding  from  corrupt 
motives  on  the  part  of  Mr.  Leitch,  the  Provost ;  for  Mr.  Leitch,  the  Provost,  was  a 
party  in  the  cause — he  had  an  interest.  Now  it  is  a  maxim,  which  I  take  for  granted 
is  part  of  the  law  of  Scotland,  as  it  is  the  law  of  England — that  no  man  is  to  be  a  Judge 
in  his  own  cause ;  and  his  interference  in  the  decision  of  a  case  in  which  he  has  an 
interest,  is  unquestionably  evidence  of  corruption.  In  this  case,  therefore,  in  which 
there  was  corruption,  Mr.  Leitch,  [115]  on  a  proceeding  against  him,  was  compelled  to 
make  satisfaction  to  the  party  injured  by  his  corrupt  judgment 

"  The  next  case  which  has  been  cited  is  that  of  Laing  v,  Watson  and  Mollison.  That 
was  a  case  where  a  meditatione  fugce  warrant  was  granted,  without  taking  the  oath  of 
the  creditor  for  the  amount  of  the  debt  The  Justice  certainly  granted  this  writ 
irregularly ;  and  there  can  be  no  doubt  that  he  was  therefore  liable  to  an  action.  He 
had  caused  the  party  to  be  arrested,  and  had  not  taken  an  affidavit  of  the  debt  I  do 
not  think,  however,  that  that  case  bears  upon  this  question ;  because  he  was  sitting,  not 
judicially,  but  as  a  Magistrate  in  an  initiatory  proceeding  in  the  cause,  and  was  guUty  of 
great  irregularity  in  not  requiring  that  affidavit,  which  all  Judges  in  all  countries  require, 
before  there  can  be  proceedings  against  the  person.  It  is  a  practice  very  familiar  to  us 
in  this  country.  When  I  had  the  honour  of  being  a  Judge,  we  were  in  the  habit  of 
granting  writs  for  arresting  parties ;  but  we  always  took  care  that  the  party  arrested  was 
sworn  to  be  a  debtor.  I  mention  this  case,  because  I  am  desirous  of  taking  notice  of 
every  one  which  has  been  mentioned  at  the  bar.  But  I  do  not  think  that  case  bears 
upon  the  present^  because,  as  I  have  said,  the  Justice  was  not  sitting  in  a  judicial 
character,  but  was  sitting  merely  ministerially  on  an  initiatory  proceeding. 

"  The  next  case  is  Dawson  v,  Allardice.  That  is  an  extremely  strong  case,  but  I  do 
not  think  it  bears  much  upon  the  present ;  because  in  that  case  ike  principle  on  which 
the  Judge  proceeded  was,  that  the  Court  of  Quarter-sessions  acted  out  of  their  jurisdiction. 
Now,  if  men  are  acting  out  of  their  jurisdiction,  they  can  expect  no  protection. 

"  The  next  case  lb  that  of  Sinclair  v  the  Justices  of  Caithness,  which  does  not  appear 
to  me  to  bear  much  upon  the  present ;  for  that  was  an  action  for  a  libel  on  a  party  not 
before  the  Court,  and  therefore  the  words  could  not  be  justified ;  and  if  the  Justices  had 
been  criminally  proceeded  against,  I  do  not  see  what  answer  they  could  have  given  to 
protect  themselves  against  a  very  severe  judgment  They  libelled  the  Sheriff,  by  going 
into  the  whole  history  of  his  life,  and  directing  the  statement  which  they  made  to  be 
stuck  up  in  the  public  places  all  around  the  neighbourhood.  The  whole  conduct  of  these 
parties  was  extrajudicial.  If  the  highest  Judge  in  the  land  were  so  to  attack  the  character 
of  another,  he  would  not  only  be  liable  to  an  action,  but  considered  unworthy  ever  after 
to  sit  on  the  Bench  of  Justice. 

"  The  next  case  is  that  of  Oliphant  v.  M*Neill,  where  a  Judge  called  a  witness  *  a 
'  damned  perjured  villain.'  From  what  the  party  said,  the  Justice  might  have  thought 
him  perjured,  and  might  have  expressed  his  opinion  as  a  reason  for  the  judgment  which 
he  gave ;  but  it  was  highly  irreverent  in  him  to  use  language  improper  for  a  man  in  any 
situation,  and  unpardonable  for  a  Judge  sitting  in  a  Court  of  Justice.  This  was  a  very 
important  authority  upon  both  the  questions  to  be  considered  in  this  case.  It  is  im- 
portant as  establishing,  that  an  action  will  [116]  lie  where  malice  is  clearly  made  out 
It  is  important  also  to  shew,  that  malice  is  not  to  be  inferred  from  the  violence  or 
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indecency,  or,  I  might  say,  profanity  of  the  language  used.  I^otwithstandmg  the  want 
of  temper  in  this  magistrate,  as  the  Court  thought  that  he  had  not  acted  maliciously, 
they  held  that  the  action  would  not  lie  against  Mm. 

"  Rohertson  v.  Preston  was  a  decision  of  the  Ecclesiastical  Court  Now,  I  do  not 
think  that  bears  at  all  upon  the  present  point ;  because,  in  the  first  place,  a  very  satis- 
factory answer  has  been  given  by  one  of  the  learned  Counsel,  that  that  case  turned  upon 
the  question,  which  was  the  proper  Court  of  Appeal  1  whether  the  Ecclesiastical  Court 
was  subordinate  to  any  civil  one,  or  only  to  the  ecclesiastical  superiors  1  However,  I 
think  there  is  another  answer  which  disposes  of  that  case.  That  defendant  was  a 
clergyman.  I  believe  clergymen  are  in  the  habit,  in  this  country,  of  examining  whether 
a  man  lives  a  dissolute  Ufe ;  and  if  he  does,  of  saying  that  he  shall  not  receive  the 
sacrament  until  he  has  repented  of  his  vices.  Every  friend  to  religion  and  morality 
would  lament,  if  what  a  minister  of  the  gospel  said  or  wrote  whilst  acting  in  the 
conscientious  discharge  of  that  most  important  duty,  should  expose  him  to  be  brought 
before  any  Court  of  Justice.  Courts  of  Justice  are  not  sufficiently  informed  on  such 
subjects  to  be  competent  to  decide  on  them.  Such  inquiries  would  lead  to  the  examina- 
tion of  matters,  the  public  discussion  of  which  would  be  highly  improper. 

"  In  the  case  of  Haggart  v.  Hope,  Lord  Gifford,  in  his  judgment,  to  which  I  have 
paid  great  attention,  does  not  make  any  distinction  between  supreme  and  subordinate 
Courts ;  but  the  observations  of  a  Judge  must  always  be  taken  with  reference  to  the 
subject-matter  on  which  he  is  pronouncing  judgment  The  subject-matter  there  was  an 
action  brought  against  one  of  the  Judges  of  the  Supreme  Court ;  and  in  that  case  the 
Judges  below  held,  that  they  would  not  inquire  into  the  question  of  malice,  because  an 
action  could  not  be  maintained.  I  think  Uiey  were  perfectly  right  I  hope  that  it  is 
seldom  that  a  Judge  of  the  Supreme  Court  will  give  occasion  for  such  an  action ;  and 
even  if  he  should,  it  is  not  proper  that  he  should  be  called  upon  to  answer  before  his 
equals.  It  will  be  better  that  the  proceedings  should  be  taken  which  the  Constitution 
provides,  namely,  before  this  House,  which  is  the  proper  tribunal  for  the  pimishment  of 
the  offences  of  such  persons.  I  certainly  should  hold,  that  the  Judges  of  the  Court  of 
Session  in  Scotland  are  protected ;  and  ^ey  cannot,  as  they  were  disposed  to  do  in  this 
case,  reject  that  protection.  It  was  not  given  to  them  for  their  benefit,  but  to  prevent 
the  adnunistration  of  justice  from  being  degraded,  and  to  prevent  angry  feelings  from 
arising  amongst  the  members  of  a  Court,  from  co-ordinate  Magistrates  judging  each 
other. 

"  My  Lords,  as  all  these  cases  were  referred  to  in  the  course  of  the  argument  at  your 
Lordships'  bar,  I  have  thought  it  my  duty  to  take  notice  of  them,  that  all  the  authorities 
supposed  to  bear  on  the  subject  may  be  brought  under  your  Ix)rdships'  consideration. 
But  Gibb  V,  [117]  Scott,  and  Oliphant  v.  McNeill,  are  the  only  cases  which  bear  upon 
the  present  question ;  and  they  establish  the  principle  which  I  have  stated  to  your 
Lordships.  I  am  upon  this  occasion,  as  upon  every  other,  much  indebted  to  the 
gentlemen  of  the  bar  for  the  industry  and  talent  they  have  exerted ;  but,  notwithstanding 
the  industry  and  talent  with  which  your  Lordships  have  been  assisted  in  this  case,  not 
a  single  case  has  been  cited  to  meet  the  authority  of  those  cases  to  which  I  have 
particularly  referred.  Those  cases  are  founded  on  the  principles  of  justice ;  and  as  they 
support  the  judgment  of  the  Court  which  directed  that  this  case  should  be  sent  to  the 
Jury  Court,  I  think  that  judgment  ought  to  be  affirmed. 

"  The  second  question  to  be  decided  by  your  Lordships  is.  Whether,  as  this  case 
comes  before  the  House  on  a  bill  of  exceptions,  your  Lordships  are  at  liberty  to  look  at 
any  other  matter  than  what  is  presented  to  you  by  the  objection  made  at  the  trial  of  the 
cause  1  If  this  were  an  appeal  from  an  English  Court,  after  a  decision  of  the  Court  of 
Exchequer  Chamber,  I  should  feel  bound  to  tell  your  Lordships,  that  you  were  to  decide 
on  the  exception  raised,  and  on  that  only,  and  that  you  were  not  at  liberty  to  look  at 
any  other  point  of  the  record.  But  there  is  a  great  difference  between  the  old  statute 
of  Westminster  the  second,  (13  Edward  I.  c.  31,)  which  gives  the  English  bill  of  excep- 
tions, and  the  Act  of  George  III.  which  regulates  the  Jury  Court  in  Scotland.  The 
statute  of  Westminster  the  second  says,  *  that  judgment  shall  be  given  according  to  the 
*  exception  as  it  may  be  allowed  or  disallowed.'  These  words  confine  the  authority  of 
the  Court  to  the  allowance  or  disallowance  of  the  exception  taken  at  the  trial.  The 
55  Geo.  m.  cap.  42,  §  7,  which  gives  a  bill  of  exception  for  the  Jury  Court,  is  in  these 
words : — *  That  it  shall  be  competent  to  the  Counsel  for  any  party,  at  the  trial  of  any 
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'  issue  or  issues,  to  except  to  the  opinion  and  direction  of  the  Judge  or  Judges  before 
'  whom  the  same  shall  be  tried,  either  as  to  the  competency  of  witnesses,  the  admissi- 

*  bility  of  evidence,  or  other  matter  of  law  arising  at  the  trial ; — and  that  such  excep- 

*  tions  being  taken,  the  same  shall  be  put  in  writing  by  the  Counsel  for  the  party 

*  objecting,  and  signed  by  the  Judge  or  Judges :  But  notwithstanding  the  said  exception, 

*  the  trial  shall  proceed,  and  the  jury  shaiU  give  a  verdict  therein  for  the  pursuer  or 

*  defender,  and  assess  damages  when  necessary ;  and  after  the  trial  of  every  such  issue 

*  or  issues,  the  Judge  who  presided  shall  forthwith  present  the  said  exception,  with  the 

*  order  or  interlocutor  directing  such  issue  or  issues,  and  a  copy  of  the  verdict  of  the 

*  jury  indorsed  thereon,  to  the  Division  by  which  the  said  issue  or  issues  were  directed, 

*  which  Division  shall  thereupon  order  the  said  exception  to  be  heard  in  presence,  on 

*  or  before  the  fourth  sederunt  day  thereafter ;  and  in  case  the  said  Division  shall  allow 

*  the  said  exception,  they  shall  direct  another  jury  to  be  summoned  for  the  trial  of  the  said 

*  issue  or  issues  ;  or  if  the  exceptions  shall  be  disallowed,  the  verdict  shall  be  final  and 

*  conclusive,  as  hereinafter  [118] mentioned :  Provided  always,  that  it  shall  be  com- 
'  petent  to  the  party  against  whom  any  interlocutor  shall  be  pronounced  on  the  matter 

*  of  the  exception,  to  appeal  from  such  interlocutor  to  the  House  of  Lords,  attaching  a 

*  copy  of  the  exception  to  the  petition  of  appeal,  so  as  such  appeal  shall  be  presented 
'  to  the  House  of  Lords  within  fourteen  days  after  the  interlocutor  shall  have  been  pro- 

*  nounced,  if  Parliament  shall  be  then  sitting ;  or  if  Parliament  shall  not  be  sitting,  then 
'  within  eight  days  after  the  commencement  of  the  next  Session  of  Parliament,  but  not 

*  afterwards ;  and  so  as  the  proceedings  on  such  appeal  do  conform  in  all  respects  to  the 

*  rules  and  regulations  established  respecting  appeals :  and  every  such  appeal  shall  be 

*  appointed  to  be  heard  on  or  before  the  fourth  cause  day  after  the  time  limited  for 

*  laying  the  printed  cases  in  such  appeal  upon  the  table  of  the  House  of  Lords ;  and 
'  upon  the  hearing  of  such  appeal,  the  House  of  Lords  shall  give  such  judgment  regard- 
'  ing  the  further  proceedings,  either  by  directing  a  new  trial  to  be  had,  or  otherwise,  as 
<  the  case  may  require.  Provided  also,  if  the  exception  taken  to  the  opinion  and  direc- 
'  tion  of  the  Judge  or  Judges  shall  be  disallowed,  the  verdict  shall  be  final  and  con- 

*  elusive  as  to  the  fact  or  facts  found  by  the.jury.*  By  this  Act,  your  Lordships  are  not 
told  that  you  are  only  to  decide  according  to  the  exception  as  in  the  English  statute,  but 
that  you  are  to  give  such  judgment  as  the  case  may  require.  Justice  will  often  require 
that  your  Lordships  should  look  at  the  whole  record.  It  may  often  be  defeated  if  you 
cannot  look  beyond  an  exception  taken  at  the  jury  trial.  You  will  often  see  that  the 
objection  taken  below  cannot  be  sustained,  and  yet  that  the  verdict  is  wrong,  and  works 
injustice.  Such  an  enlarged  construction  ought  to  be  put  on  this  Act,  as  will  enable 
your  Lordships  to  prevent  a  party  from  suffering  from  the  error  of  a  Counsel  who  has 
not  taken  the  right  form  of  exception,  or  who  has  taken  his  exception  incorrectly.  As 
this  is  the  first  time  that  this  point  has  come  before  this  House,  I  humbly  advise  your 
Lordships  not  to  put  such  a  construction  on  this  statute  as  may  prevent  this  House 
looking  into  the  whole  of  any  case  that  shall  be  presented  to  it,  and,  on  a  view  of  the 
whole  case,  doing  substantial  justice. 

"  I  now,  my  Lords,  come  to  the  last  question  in  this  cause,  namely,  Whether,  looking 
at  all  the  points  stated  in  the  bill  of  exceptions,  there  was  any  evidence  to  support  the 
verdict  found  by  the  jury,  that  the  appellants  acted  maliciously  1  I  agree  with  the 
Counsel  for  the  respondent,  that  under  the  proviso  in  the  Act,  which  I  just  now  read  to 
your  Lordships  all  the  facts  stated  in  the  bill  of  exceptions  must  be  taken  to  be  true. 
The  question  is,  whether,  admitting  all  the  facts,  the  jury  were  warranted  in  inferring 
malice  from  these  facts  1  In  cases  where  a  person  is  not  by  his  situation  called  on  to 
express  any  opinion  on  the  character  of  another,  the  use  of  defamatory  expressions  is 
evidence  of  malice  in  the  speaker.  But  a  Magistrate  is  required  to  give  his  opinion  on 
all  matters  relevant  to  points  on  which  he  is  about  to  decide  :  malice,  [119]  therefore, 
is  not  to  be  presumed  against  him  from  the  words  used  by  him,  but  must  be  satisfactorily 
proved.  It  is  admitted  on  the  bill  of  exceptions,  that  the  appellants  are  Magistrates, 
and  that  the  words  complained  of  were  spoken  when  the  respondent  was  before  them  to 
answer  for  an  offence  of  which  the  appellants  had  cognizance.  Now,  were  the  words 
used  relevant  to  the  matter  to  be  decided  1  It  was  admitted,  that  the  respondent  was 
guilty  of  the  offence  imputed  to  him ;  and  the  Magistrates  were  asked  not  to  impose  a 
severe  punishment  on  him,  as  the  offence  of  which  he  was  accused  was  his  first,  and  as 
he  had  a  father  and  mother  who  were  supported  by  him.     The  character  of  the 
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respondent  was  not  only  a  matter  for  the  consideration  of  the  appellants,  but  it  was  the 
only  matter  they  had  to  consider.  To  the  consideration  of  this  they  were  directly 
referred  by  the  appeal  made  to  them  by  the  respondent's  agent  The  defamation  com- 
plained of  is  in  the  Magistrates'  answer  to  this  appeal  One  of  them  says,  that  the 
respondent  was  not  an  object  of  mercy,  for  besides  being  a  poacher  he  was  a  thief ;  and 
the  Magistrate  immediately  gives  his  reason  for  considering  the  respondent  a  thief, 
namely,  that  his  brother  Magistrate  had  told  him  that  the  respondent  had  stolen  leather 
and  bee-hives.  The  other  Magistrate  answers,  that  he  could  not  speak  as  to  the  bee- 
hives, but  he  was  sure  as  to  the  leather,  as  he  was  informed  of  it  by  a  respectable 
farmer  now  dead.  The  agent  for  the  respondent  does  not  tell  the  Magistrates  that  they 
had  been  misinformed,  but  says,  that,  whether  the  respondent  was  a  thief  or  not^  should 
make  no  difference  in  the  punishment  then  to  be  inflicted.  The  Magistrates  thought, 
and  I  agree  with  them,  that  the  previous  conduct  of  the  offender  was  to  be  considered 
in  inflicting  punishment  Judges  constantly  increase  or  diminish  the  severity  of 
punishment,  according  to  the  previous  conduct  of  criminals.  They  often  state  as  a 
reason  for  giving  a  different  punishment  to  several  persons  convicted  of  the  same  offence, 
that  those  whom  they  punish  severely  have  been  convicted  or  charged  with  crimes 
before,  or  have  had  no  character  given  to  them  on  their  trials.  But  does  any  man 
think  that  either  of  these  Magistrates  said  what  they  did  not  believe  to  be  true  ?  If 
they  believed  what  they  said  to  be  true,  according  to  the  cases  to  which  I  have  referred 
your  Lordships,  there  is  an  end  of  the  matter,  and  the  verdict  cannot  be  supported. 
They  did  not  affect  to  speak  of  their  own  knowledge,  but  from  what  they  had  been  told 
by  other  persons.  The  answer  given  to  them  by  the  respondent's  agent,  would  incline 
one  to  think  the  report  on  which  the  Magistrates  acted  was  not  altogether  unfounded. 

"  It  seems  that  Munro,  who  acted  as  agent  for  the  prosecution,  was  the  private 
agent  of  the  defender  Boswell.  If  there  had  been  any  proof  that  he  was  employed  by 
Boswell  to  conduct  this  prosecution,  the  jury  might  hiave  been  warranted  in  finding 
malice,  for  it  would  be  improper  for  a  Magistrate  to  employ  an  agent  to  conduct  a  case 
which  such  Magistrate  was  to  decide.  But  there  was  no  such  proof.  These  agents  act 
for  many  different  persons.  It  dees  not  therefore  follow,  Pi20]  that  because  Munro  is 
sometimes  employed  by  Boswell,  he  was  acting  for  him  in  the  conduct  of  this  prosecu- 
tion. If  this  case  goes  to  a  new  trial,  Munro  may  be  examined  as  to  this  fact,  which 
upon  the  last  trial  seems  to  have  been  assumed  without  any  proof.  This  case  was  tried 
by  a  common  jury.  Men  who  compose  such  juries  frequently  entertain  strong  prejudices 
against  those  who  belong  to  a  higher  class,  particularly  in  cases  where  complaints  are 
made  of  the  undue  exertion  of  authority.  In  this  case,  the  learned  Judge  who  presided 
strongly  pressed  the  jury  to  find  a  verdict  for  the  appellants.  He  who  heard  the  wit- 
nesses, and  who  therefore  could  form  a  much  better  judgment  upon  their  testimony 
than  we  can,  thought  that  malice  was  not  proved.  Agreeing  entirely  with  that  learned 
Judge,  I  advise  your  Lordships  to  send  this  case  to  a  new  trial.  I  hope,  my  Lords, 
that  our  fellow-subjects  in  the  north  will  find,  that  the  giving  them  the  trial  by  jury  is 
the  greatest  benefit  that  has  been  conferred  on  them  since  the  Union.  The  knowledge 
of  the  business  of  the  world  which  juries  possess,  and  which  the  occupations  of  Judges 
prevent  them  from  acquiring,  renders  the  assistance  of  juries  in  the  administration  of 
justice  most  valuable.  But  the  trial  by  jury  would  be  an  evil  instead  of  being  an 
advantage,  if  erroneous  verdicts  could  not  be  set  aside.  If  a  question  of  fact  be  doubtful, 
Courts  do  not  disturb  verdicts,  even  when  they  incline  to  think  them  not  right ;  but  if 
verdicts  without  any  evidence  are  permitted  to  stand,  the  rights  of  parties  will  be  decided 
on,  not  according  to  justice  and  law,  but  according  to  the  prejudices  or  the  arbitrary 
discretion  of  juries.  By  granting  a  new  trial,  the  cause  is  not  withdrawn  from  a  jury, 
but  is  only  sent  down  to  be  reconsidered  by  another  jury.  After  the  fullest  consideration, 
I  cannot  prevail  on  myself,  that  this  verdict  ought  to  stand.  For  these  reasons  I  humbly 
move  your  Lordships  that  the  interlocutor  of  the  13th  of  December  1827  be  affirmed ; 
that  is,  the  interlocutor  which  relates  to  sending  this  case  to  a  jury ;  and  that  the 
interlocutor  of  the  14th  May  1829  be  reversed,  and  the  cause  remitted  back  to  the  Jury 
Court.  With  respect  to  costs,  I  think  that  this  is  not  a  case  in  which  costs  should  be 
given." 

"The  House  of  Lords  ordered  and  adjudged,  that  the  interlocutor  of  the 
"  Lords  of  Session  of  the  Second  Division,  of  the  13th  December  1827,  and  also 
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"  the  three  orders  of  the  Jury  Court,  dated  respectively  the  7th  of  March,  the 
"  10th  of  July,  and  the  19th  of  December  1828,^  complained  of  in  the  said 
''  appeal,  be  affirmed ;  and  it  is  declared  that  this  House  is  of  opinion,  that  the 
''  action  of  damages  in  the  said  appeal  mentioned  could  not  be  maintained 
"  without  proof  of  malice,  and  that  there  was  not  in  this  case  any  proof  of 
"  malice,  nor  any  evidence  from  which  malice  [121]  could  be  inferred :  And  with 
"  this  declaration  it  is  further  ordered  and  adjudged,  that  the  said  order  of  the 
"  Jury  Court  of  the  15th  of  January  1829,  and  also  the  said  interlocutor  of  the 
"  Lords  of  Session,  of  the  Second  Division,  of  the  14th  May  1829,  also  com- 
''  plained  of  in  the  said  appeal,  in  so  far  as  it  declares  the  verdict  final  and 
"  conclusive  in  terms  of  the  statute,  and  finds  the  respondent  entitled  to  the 
"  expenses  incurred  by  him  in  discussing  the  bill  of  exceptions,  be  reversed ; 
"  and  it  is  further  ordered,  that  with  this  declaration  and  reversal  before- 
''  mentioned,  the  cause  be  remitted  back  to  the  Court  of  Session,  that  the  same 
"  may  be  sent  by  the  said  Court  to  the  Jury  Court,  with  an  order  that  a  new 
"  trial  may  be  allowed,  if  the  respondent  shall  so  desire." 

Appellants  Auikarities.  —  Bagg^  April  1,  1824,  (2  Shaw's  Appeals,  133);  1 
Hawkins'  Pleas  of  Crown,  72,  6.  Robertson,  Aug.  11,  1780,  (7465).  Berth  wick  on 
Libel;  Starkie  on  Slander;  Starkie's  Law  of  Evidence;  6  Howell's  State  Trials,  p. 
1094.    Holroyd  v.  Breare,  2  Bam.  &  Aid.  473.    Reynolds  v.  Kennedy,  1  Wilson,  p.  332. 

Respondents  Authorities, — 4  Stair,  1,  6 ;  4  Bimkton,  2,  39 ;  1  Hume,  p.  402,  aud 
vol.  2,  p.  48,  last  edit.  Leitch,  July  27,  1711,  (13,946).  Lang,  (8555).  M*]!feill, 
1776 ;  (5  Brown's  Supplement,  574).  Robertson,  (7465).  Hamilton,  March  10,  1827, 
5  S.  &  D.  569;  1  Blackstone,  p.  353;  3  Bum's  Justice,  (by  Chetwynd),  138;  4  Mur. 
233.  Tabart  v.  Tipper,  (1  Campbell,  350) ;  Wallace's  System,  9,  11,  77.  Leslie,  June 
11,  1822,  (3  Mur.  121).  Sinclair,  1767,  (5  Brown's  Sup.  574).  Stewart,  July  19, 1694. 
Black,  July  16,  1706.  Pitcairn,  Feb.  18,  1715 ;  (See  Brown's  Synopsis,  p.  2142). 
Gibb,  Jan.  11, 1740 ;  and  Anderson,  July  19, 1753 ;  (Elchies,  No.  9  and  19,  voce  Public 
Officer).  Anderson,  Jan.  3,  1750,  (13,949).  Dawson,  Feb.  18,  1809,  (F.C.)  Adye 
on  Courts  Martial,  p.  64;  Digest  of  Law  of  libel,  p.  132.  Gamet,  May  28,  1827  ;  6 
Bam.  &  Cres.  611. 

Duthie — Richardson  and  Connell — Amott  and  Mderton, — Solicitors. 

[Cf.  Williamson  v.  Umphray  ^  Robertson,  1890,  17  R  905,  915.] 


IV.  Wilson  ic  Shaw  128  [6  S.  751]. 

Sir  Alexander  Inglis  Cochrane,  Appellant. — Lushington — Brovm. 

Dr  David  Ra^msay,  Kespondent — Mwrray — Keay. 

29th  April  1830. 

Sbrvicb. — Held,  (reversing  the  judgment  of  the  Court  of  Session),  that  a  general  service 
to  an  ancestor,  where  there  has  been  a  prior  general  service  by  another  party  to  the 
same  ancestor,  is  incompetent. 

Alexander  Inglis  of  Murdieston,  in  1719,  executed  a  deed  of  entail  of  that 
estate  in  favour  of  Alexander  Hamilton ;  whom  failing,  to  certain  substitutes 
n/yminatim;  whom  failing,  "to  the  eldest  lawful  son  of  William  Inglis,  son  to 

^  These  orders  were,  to  try  by  a  jury  the  adjusted  issues,  and  the  order  for  costs  of 
that  trial  in  favour  of  the  pursuer. 
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"  the  deceased  Nathaniel  Inglis,  chyrurgeon  in  Earkaldy,  my  brother,  and  the 
"  heirs-male  of  his  body ;  which  failing,  to  his  other  lawful  sons,  and  the  heirs- 
"  male  of  their  bodies  successive,  one  after  another ; "  whom  failing,  the  heirs- 
female  of  the  institute,  and  of  the  first  substitute ;  "  which  failing,  to  the  heirs- 
"  male  procreate,  or  to  be  procreate,  lawful,  betwixt  William  Sheoch,  shore- 
"  grieve  at  Clackmannan,  and  Catherine  Inglis,  his  spouse,  daughter  to  the  said 
"  umquhUl  Nathaniel  Inglis ;  which  all  faiUng,  to  my  own  nearest  and  lawful 
"  heirs  and  assignees  whatsomever :  and  failing  of  heirs-male,  I  hereby  declare 
"  that  it  shall  be  leisome  or  lawful  for  the  eldest  daughter  or  heir-female  to 
"  succeed  without  division."  Alexander  Hamilton,  the  institute,  succeeded,  and 
made  up  titles  under  the  deed  of  1719.  His  sons,  Alexander,  Gavin,  Walter, 
and  James,  successively  succeeded.  The  two  former  made  up  titles  under  the 
entail ;  but  James  executed,  in  1802,  a  new  deed  of  entaU  in  [129]  favour  of  a 
diflferent  line  of  substitutes.  The  first  person  called  (Colonel  James  Hamilton) 
having  died  without  issue,  the  succession  opened  to  the  next  substitute  under 
the  new  entail,  Sir  Alexander  Inglis  Cochrane,  who,  having  made  up  titles, 
entered  into  possession  in  1815. 

In  the  meanwhile  William  Inglis,  the  son  of  Nathaniel,  had  expede  in  1720 
a  general  service  as  heir  of  his  uncle  Alexander,  the  entailer. 

Dr.  Eamsay,  alleging  that  he  was  great-grandson  of  Catherine  Inglis,  daughter 
of  Nathaniel,  and  spouse  of  William  Sheoch,  and  that,  as  such,  he  was  the 
substitute  entitled  to  succeed  under  the  old  entail ;  and  conceiving  that  James 
Hamilton  had  no  power  to  alter  the  destination,  granted,  with  the  view  of 
trying  this  question  and  the  validity  of  his  claim,  a  trust-bond  for  L.15,000  to 
his  agent,  Gteorge  Dunlop,  W.S.,  whereon  the  latter  raised  an  adjudication  of  the 
estate,  and  got  decree.^  Thereafter  Dr.  Eamsay  obtained  a  general  service  as 
nearest  lawful  eldest  heir-portioner  in  general  of  Alexander  Inglis  the  entailer, 
to  whom  William  had  been  previously  served.  In  that  character  he  raised  an 
action  of  reduction  improbation,  and  declarator,  against  Sir  Alexander  Inglis 
Cochrane,  and  the  other  heirs  under  the  new  entail,  to  have  it  found  that  the 
succession  of  the  estate  of  Murdieston  had  opened  to  him,  and  concluding  for 
reduction  of  the  new  entail,  and  of  Sir  Alexander  Inglis  Cochrane's  special 
service  under  it.  Sir  Alexander  then  raised  an  action  of  reduction  of  Dr. 
Eamsay's  general  service,  ifvter  alia,  because  "  a  general  service  as  heir-portioner, 
"  or  eldest  heir-portioner  to  the  said  Alexander  Inglis,  by  the  defender,  or  any 
"  other  person,  at  this  day,  is  alto^ther  incompetent ;  William  Inglis,  the  eldest 
"  son  of  the  said  Nathaniel  Inghs,  (through  which  Nathaniel  the  defender  pre- 
"  tends  to  connect  himself  with  Alexander),  having  many  years  ago,  indeed  so 
"  [130]  far  back  as  the  year  1720,  been  served  heir  to  his  uncle  Alexander  by  a 
"  general  service,  as  appears  from  his  retour  in  the  public  records;  and  of 
"  course  there  was  no  room  thereafter  for  any  other  person  being  served  heir  of 
"  Alexander  by  a  general  service ;  and  the  defender's  pretended  service,  as  heir 
"  to  Alexander,  is  therefore  on  this  ground  alone,  were  it  liable  to  no  other 
"  objections,  palpably  null,  and  must  be  reduced  and  set  aside." 

^  Before  adopting  this  measure,  Dr.  Eamsay  had,  in  1818,  executed  a  disposition  of 
the  estate  of  Murdieston  in  favour  of  Mr.  Dunlop,  and  his  heirs  and  assignees,  qualified 
by  a  back-bond ;  and  he  was  thereafter  served  heir  of  line  in  general  of  Alexander  Inglis 
of  Murdieston.  Mr.  Dunlop,  founding  on  this  service,  raised  an  action  of  reduction  of 
Sir  Alexander  Inglis  Cochrane's  titles  to  Murdieston,  and  was  met  by  a  counter-action 
of  reduction  of  Dr.  Eamsay's  service.  The  Court,  "  in  respect  that  it  is  evident  that  the 
proof  adduced  did  not  authorize  the  verdict  of  the  jury,"  reduced.  Dr.  Eamsay  bad  also 
taken  out  a  brieve  for  serving  himself  heir  of  provision  to  Alexander  Inglis ;  but  on 
advocation  of  the  brieve  to  the  Court  of  Session,  he  abandoned  it.  In  the  meanwhile 
Mr.  Dunlop  had  raised  an  action  of  adjudication  in  implement  of  the  disposition ;  but 
the  Court  dismissed  the  adjudication  as  incompetent^  and  the  House  of  Lords  (31st  March 
1824)  affirmed  the  judgment^  with  L.100  costs.  See  1  Shaw's  Appeal  Cases,  p.  115. 
S.K.R.  V.  20 
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The  Lord  Ordinary  having,  in  respect  of  the  case  of  Csumichael  v.  Csumichael, 
and  opinions  said  to  have  been  given  adverse  to  it,  reported  the  cause,  the  Court 
appointed  mutual  memorials  "  on  the  question,  whether,  after  a  title  by  a  general 
"  service  having  been  expede  by  WilUam  Inglis,  nephew  of  Alexander  Inglis  of 
"  Murdieston,  as  nearest  and  lawful  heir  to  his  uncle,  a  subsequent  general 
"  service  of  any  person,  as  eldest  heir-portioner  to  the  said  Alexander  Inglis,  is 
"  a  competent  title  ? "  On  advising  these  memorials,  the  Judges  being  equally 
divided,  the  other  Judges  were  consulted,  and  the  result  was  a  judgment,  finding, 
"  that  the  general  service  of  Dr.  David  Eamsay,  defender,  as  an  heir-portioner 
"  of  Alexander  Inglis  of  Murdieston,  is  a  competent  and  r^ular  proceeding, 
"  notwithstanding  the  previous  general  service  of  William  Inglis  as  heir  to  the 
"  same  ancestor." 

Sir  Alexander  Inglis  Cochrane  appealed. 

Appellant, — In  the  law  of  Scotland  there  is  no  ipso  jwre  transmission  of 
rights  by  mere  survivance, — the  maxim  quod  mortv/us  sasU  vivum,  being  utterly 
rejected.  After  the  death  of  a  proprietor  of  lands,  the  estate  remains  in 
hoBreditate  jacente  of  the  deceased,  and  the  heir  entitled  to  succeed  is  only  an 
heir-apparent,  until  he  makes  a  formal  additio  hosreditatis  by  service  and  retour, 
or  by  precept  of  dare  constat  The  effect  of  this  additio  is,  that  the  heir  becomes 
in  law  eadem  persona  cum  defundo.  Where  the  rights  have  been  followed  by 
infeftment,  the  service  is  special :  Where  the  rights  have  not  been  followed  by, 
or  require  no  sasine,  the  service  is  general ;  and  by  it  every  such  right  is  carried 
out  of  the  party  served  to,  and  is  passed  to  the  heir  serving.  The  consequence 
is,  that  there  cannot  be  more  than  one  general  service  to  the  same  individual, 
for  nothing  is  left  to  be  the  subject  of  a  [131]  second  general  service.  Dr. 
Eamsa/s  service  is  therefore  inept,  as  the  party  to  whom  he  was  served  had 
been  already  served  to  by  a  previous  heir. 

The  respondent  endeavours  to  escape  from  this  conclusion  by  contending, 
that,  whether  there  are  rights  to  be  carried  or  not,  a  general  service  may  be 
resorted  to  by  heirs  in  succession,  for  the  purpose  of  proving  their  respective 
propinquity  to  the  deceased.  This  is  inconsistent  with  the  nature  and  object  of 
the  general  service.  The  question  put  in  a  general  service  is  not  as  to  pro- 
pinquity, but  as  to  the  right  to  inherit ;  although,  no  doubt,  in  ascertaining  the 
right  to  inherit,  it  may  be  necessary  to  inquire  as  to  the  propinquity.  It  may, 
and  often  does  happen,  that  the  party  who  served  is  not  so  near  in  blood  as 
another  person ;  but  still  the  party  served  has  his  right  of  inheriting  declared, 
and  is  retoured  as  propinquior  hoeres.  Thus  a  stranger  in  blood  may  be  called 
in  an  entaU,  yet  he  wiU  be  retoured  "  legitiimis  et  propinquior  hoeres  tallice,''  &c. 
No  doubt  a  special  service  includes  a  general  one,  and  there  may  be  more  than 
one  special  service  to  the  same  party;  but  that  is  only  where  there  has  not 
been  infeftment  taken  on  the  special  service ;  for,  to  operate  as  a  special  service, 
the  jury  must  inquire  who  was  the  party  last  vest  and  seized ;  and  therefore 
the  second  party  serving  passes  over  the  person  who  took  the  previous 
special  service,  but  did  not  follow  it  out  with  infeftment,  and  serves  to  the 
person  last  vest  and  seized.  The  second  special  service,  however,  would  not 
carry  the  rights  which  are  capable  of  being  taken  up  by  a  general  service; 
for  these  have  been  taken  away  already  by  the  general  service  included  in 
the  first  special  service.  The  case  of  Carmichael  did  not  afford  termini  habiles 
for  deciding  the  present  question,  and  no  judgment  was  pronounced  in  it  to 
that  effect. 

Respondent, — ^The  general  service  was  long  since  introduced  to  ascertain  the 
character  of  heir,  when  a  special  service  could  not  be  resorted  to  conveniently 
or  with  safety  to  the  party  serving.  Probably,  if  a  plan  to  accomplish  this 
object  had  been  adopted  at  a  later  period,  a  mere  declarator  of  propinquity 
would  have  been  preferred;  but  the  minds  of  men  and  of  Judges  were  then 
biassed  in  favour  of  the  feudal  laws  and  feudal  forms.    Certain  rights  followed 
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from  this  declarator  of  propinquity,  but  the  primary  object  of  the  service  was  to 
prove  the  relationship — the  fact  from  which  these  legal  consequences  followed. 
If  the  appellant's  views  are  correct,  there  is  no  form  of  process  by  which  the 
right  of  blood,  a  right  which  may  be  of  the  most  valuable  kind,  can  be  judicially 
established.  Eegarding  a  general  service  in  the  above  light,  it  is  of  [132]  no 
consequence,  whether  or  not  the  rights  of  the  party  served  to  have  been  pre- 
viously taken  out  of  him  by  an  earlier  general  service,  for  still  the  second  general 
service  will  have  the  effect  of  ascertaining  the  jits  sanguinis.  It  does  not  follow, 
that  because  William  was  served  to  Alexander,  there  could  not  be  another 
heir  to  Alexander  at  a  later  period.  No  doubt,  while  William  lived,  there  could 
not  be  another  service ;  but  William's  charawjter  of  heir  to  Alexander  died  with 
William,  and,  on  his  death,  could  be  taken  up  by  the  party  nearest  related. 
That  a  nearer  heir  existed  at  a  former  period,  and  expede  a  service  to  the  same 
ancestor,  cannot  prevent  the  inquest  from  returning  an  answer  to  the  head  of 
the  brieve  directing  them  to  say  who  is  now  the  ancestor's  nearest  and  lawful 
heir.  If  the  appellant's  objection  were  well  founded,  it  would  be  applicable 
equally  to  special  services ;  but  such  a  proposition  was  never  heard  of  in  con- 
veyancing. If  a  person  has  served  in  special,  and  dies  before  completing  his 
title,  the  next  heir  does  not  serve  to  him,  but  to  the  party  last  infef t ;  that  is, 
he  must  serve  heir  of  line  to  the  very  same  ancestor  to  whom  a  service  of 
exactly  the  same  kind  was  formerly  expede.  But  as  a  special  service  includes 
a  general,  there  exist  in  every  such  case  two  general  services  to  the  same 
ancestor, — ^the  very  combination  which  the  appellant  describes  as  incompetent, 
and  contrary  to  principle  and  practice.  Accordingly,  the  competency  of  such 
a  service  was  recognized  in  the  case  of  Carmichael.  It  is  a  mere  fallacy  to  say 
that  the  respondent  ought  to  serve  to  William,  and  that  thereby  he  will  prove 
himself  heir  of  line  of  Alexander ;  for  there  are  cases  in  which  a  service  as  heir 
to  the  person  last  serving,  will  not  prove  that  the  party  served  is  heir  cdso  to 
the  original  ancestor.  Thus,  if  William  had  a  sister  by  the  full  blood,  and  a 
brother  consanguinecui,  the  descendant  of  the  sister  would  be  the  heir  of  line  of 
William,  while  the  descendant  of  the  brother  would  be  the  heir  of  line  of 
Alexander ;  and  although  the  former  would  be  entitled  to  serve  to  William,  the 
latter  is  as  clearly  entitled  to  serve  to  Alexander. 

Lord  Wynpord. — "  My  Lords,  This  is  an  action  of  reduction,  which  was  brought 
to  reduce  a  general  service  which  had  been  obtained  by  the  respondent  to  one  Alexander 
Inglis  of  Murdieston. — (His  Lordship  here  stated  the  circumstances  of  the  case,  and 
then  proceeded.) — Your  Lordships  will  observe,  that  the  interest  to  be  recovered  was  an 
interest  in  reversion;  and  that,  previous  to  the  service  sought  to  be  set  aside,  one 
William  Inglis  had  obtained  a  general  service  to  Alexander  Inglis.  There  are  two 
questions  for  your  Lordships'  determination, — first,  Whether,  after  the  reversionary 
interest  in  the  estate  was  taken  out  of  Alexander  Inghs,  by  the  general  service  which 
William  Inglis  [133]  had  obtained,  the  general  service  obtained  by  the  respondent  was 
valid  ?  Secondly,  If  this  second  service  to  the  same  ancestor  could  not  be  supported 
as  a  service,  whether  it  might  stand  as  evidence  of  the  propinquity  of  the  respondent's 
relationship  to  the  creator  of  the  entail  1 

'*  Upon  the  first  question  I  have  to  state  to  your  Lordships,  that  as  this  was  an 
estate  in  reversion,  of  which  there  could  be  no  infeftment,  all  the  interest  that  was  in 
Alexander  Inglis  passed  by  the  general  service  to  William  IngUs.  A  service  to 
Alexander  Inglis,  after  WUHam  Inglis  had  served  heir  to  him,  could  have  no  e£fect,  for 
there  was  no  estate  remaining  in  Alexander  Inglis  on  which  such  service  could  operate. 
It  appears  to  me,  therefore,  in  principle,  that  this  second  service  must  be  a  nullity. 
The  Scotch  reports  do  not  contain  any  decided  case  on  this  point,  but  my  Lord  Stair, 
in  a  passage  to  which  I  shall  presently  have  occasion  to  refer  your  Lordships,  mentions 
a  decision  which  applies  directly  to  it.  But  there  are  two  Acts  of  Parliament,  and  the 
opinions  of  three  of  the  most  eminent  writers  on  Scotch  law,  which  will  assist  your 
Lordships  in  forming  your  opinion.  By  a  Scotch  statute  of  the  year  1594,  (c.  220 
or  224)  if  a  man  kills  a  father  or  mother,  from  whom  he  would  have  inherited  pro- 
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perty,  lie  f orf eite,  by  the  unnatural  murder  that  he  has  committed,  his  inheritance ;  and 
two  statutes  direct,  that  the  next  heir  shaU  not  serve  heir  to  him.  The  exception  so 
properly  made  by  this  statute,  proves  the  general  rule  to  be  the  same  in  Scothmd  as  it 
is  in  England ;  namely,  that  a  claimant  to  an  estate  must  shew  himself  to  be  the  heir  of 
the  person  who  was  last  seized.  Now  William  Inglis,  and  not  Alexander,  was  the 
person  who,  by  the  operation  of  the  first  general  service,  was  last  seized  of  this  reversion. 
The  only  difference  between  the  law  of  England  and  Scotland  is,  that  we  have  no 
Juereditas  jacens.  The  estate  with  us  passes  instantly  on  the  death  of  the  ancestor  to 
the  heir  :  In  Scotland  a  service  is  requked  to  pass  what  was  left  on  the  death  of  the 
ancestor  to  the  heir ;  but  when  the  estate  has  been  conveyed  by  the  proper  service,  the 
rule  as  to  the  person  from  whom  a  claimant  is  to  derive  his  title,  is  the  same  in  both 
parts  of  the  kingdom.  The  whole  tenor  of  the  statute  of  entail  shews,  that  a  claimant 
should  serve  heir  to  the  person  in  whom  the  estate  was  last  vested,  and  not  to  the  creator 
of  the  entail,  or  to  any  remote  ancestor  through  whom  an  estate  has  descended.  Lord 
Stair,  B.  iii.  tit.  v.  §  25,  says,  '  The  general  service  of  heirs  being  retoured,  doth  so 

*  establish  rights  not  having  infeftment,  (as  dispositions,  heritable  bonds,  reversions, 

*  apprisings,  and  adjudications  in  the  person  of  heirs  served),  as  that  no  posterior  heirs 

*  can  have  a  right  thereto,  unless  they  be  served  heirs  to  the  person  last  served  heir, 

*  though  the  right  stood  in  the  name  of  the  first  acquirer,  and  not  of  the  last  heir ; 

*  — as  an  heritable  bond  or  reversion  remaining  in  the  name  of  a  father  to  whom  his 

*  eldest  son  was  served  heir  generally,  who  dying  without  issue,  the  second  brother 

*  [131]  must  be  served  heir  to  his  brother,  and  not  to  his  father,  therein.*  Lord 
Bankton,  B.  iii.  tit.  v.  §  21,  says,  *  Heritable  rights,  whereon  infeftment  did  not  follow, 
'  are  conveyed  by  a  general  service,  which  fully  carries  and  states  the  right  in  the  heir's 
'  person  that  was  in  the  deceased,  in  such  manner,  that  although  he  die  before  he 

*  perfects  the  right  in  his  own  person  by  infeftment^  the  next  heir  must  serve  to  him.' 
Erakine,  B.  iii  tit.  viiL  §  78,  says,  *  A  general  service  carries  to  the  heir  a  complete  right  to 
'  all  the  heritable  subjects  in  which  the  ancestor  had  not  taken  sasine,  though  he  has 
'  not  established  a  right  to  that  in  his  own  person  by  sasine.  For,  seeii^  all  personal 
'  rights  are  sua  natura  transmissible  inter  vivos  by  the  owner  to  the  grantee  by  simple 
'  assignation  without  sasine,  they  must  also  be  effectually  transmitted  from  the  deceased 
'  to  his  heir  by  a  service,  which  is  the  legal  method  of  conveyance  from  the  dead  to  the 

*  living.     From  hence  it  foUows,  that  if  the  heir  thus  served  should  die  before  he  had 

*  inf  ef  t  himself  in  these  rights,  his  heir,  if  he  wants  to  carry  them,  must  serve  heir  to 
'  the  last  deceased,  because  they  were  last  vested  in  him.'  Lord  Stair  says,  that  his 
opinion  was  founded  on  that  of  the  Judges  in  the  case  of  EoUo  or  Bollock.  The  case 
of  Carmichael  v,  Carmichael  has  been  referred  to,  as  a  case  the  judgment  in  which 
impugns  these  authorities.  But  the  Lord  President  says,  in  his  judgment  in  the  Court 
below,  that  this  point  was  not  decided  in  that  case.  If  your  Lordships  look  at  the 
conclusion  of  the  report  in  that  case,  you  will  be  of  opinion  that  the  Loid  President  is 
correct ;  for  all  that  the  Court  seem  to  have  decided  was,  that  the  party  claiming  could 
only  take  as  a  trustee  for  persons  who  had  a  better  and  a  more  equitable  title  than  him^ 
self.  It  has  also  been  insisted,  that  the  works  of  Mr.  Erskine  and  Lord  Bankton  con- 
tain passages  which  are  inconsistent  with  those  which  I  have  quoted  to  your  Lordships ; 
that  the  former  says,  '  A  general  service  is  competent  to  the  heir  alone,  and  has  no 
'  relation  to  any  special  subject  \ '  and  the  latter  says,  that '  a  general  service  of  an  heir 

*  of  line,  which  bears  no  reference  to  any  particular  subject  or  right,  may  take  place 
'  when  nothing  is  carried  thereby.'  I  cannot  discover  such  an  inconsistency  between 
these  passages  and  those  to  which  I  before  referred,  as  destroys  the  authority  of  the 
former.  But  it  is  not  pretended  that  Lord  Stair  is  chargeable  with  inconsistency, 
or  met  by  any  authority  that  impugns  his  opinion  on  this  question,  as  to  the  case 
relating  to  a  service  obtained  by  a  daughter,  who,  it  was  afterwards  found,  had  a  brother 
who  was  the  heir.  It  was  an  inquiry,  how  a  service  of  heir  by  a  person  who  was  not 
heir  was  to  be  got  rid  of,  and  not  as  to  what  is  the  effect  of  a  service  obtained  by  the 
person  who  was  heir  at  the  time  that  such  service  was  obtained.  Lord  Medwyn,  in  the 
Court  below,  referred  to  several  cases  of  Peerage,  in  which  there  had  been  services  to 
very  remote  ancestors.  There  is  no  objection  to  service  to  a  remote  ancestor,  provided 
there  has  been  no  service  to  any  intermediate  ancestor.  We  havie  only  a  very  loose 
note  of  those  cases,  and  I  am  not  [135]  satisfied  that  in  any  one  of  these  cases  there  had 
been  any  previous  service.     I  therefore  humbly  submit  to  your  Lordships,  that  the 
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balance  of  authority  proves,  that  the  service  sought  in  this  case  to  be  reduced  cannot 
be  supported  as  a  legal  service. 

This  brings  me  to  the  second  question,  Should  this  service  be  permitted  to  stand  as 
evidence  of  the  propinquity  of  the  relationship  of  the  respondent  to  the  entailer)  The 
passage  from  Lord  Bankton  is  relied  upon  as  an  authority  for  permitting  it  to  stand  for 
that  purpose.  All  that  Lord  Bankton  says  is,  that  there  may  be  general  services 
although  nothing  passes, — there  may  be  general  services  where  there  is  no  estate  to 
pass,  and  then  of  course  nothing  can  pass.  This  passage  is  no  authority  for  showing 
that  such  services  may  be  used  as  evidence  of  relationship.  They  are  taken  out  for 
another  purpose,  namely,  for  the  purpose  of  carrying  the  estate.  I  do  not  approve  of 
taking  a  proceeding  for  one  purpose,  and  using  it  for  another.  The  industry  of  the 
bar  has  furnished  us  with  no  precedent  of  a  service  being  used  as  evidence  of  relation- 
ship. As  to  the  fact  of  relationship,  a  service  of  heir  is  evidence  that  is  worthy  of 
very  little  attention.  These  services  are  taken  ex  parte  before  an  Under-Sheriff.  There 
is  no  one  present  to  cross-examine,  or  in  any  manner  to  sift  the  truth  of  the  evidence 
on  which  the  heirship  is  established.  Under  this  unsatisfactory  mode  of  proceeding,  a 
complicated  question  of  fact  and  law  is  found.  In  finding  that  a  party  is  in  that  degree 
of  propinquity  to  be  the  heir  of  the  entailer,  the  jury  are,  under  the  direction  of  the 
Under-Sheriff,  to  decide  on  the  legality  of  marriages,  as  well  as  the  births  of  children, 
and  the  deaths  of  such  persons  as  stood  between  the  claimant  and  the  deceased.  I  am 
sure  no  Court  ought  to  pay  any  attention  to  the  finding  of  a  jury  on  such  matters, 
conducted  as  the  inquiries  must  be  before  juries  who  serve  persons  as  heirs.  I  will 
never  advise  your  Lordships  to  establish  for  the  first  time  a  precedent  for  serving  heirs, 
for  the  purpose  of  making  those  services  evidence  in  a  question  of  pedigree.  It  may 
be  said,  that  this  reasoning  tends  to  prove,  that  the  service  of  a  person  as  heir  should 
in  no  case  be  admitted  in  an  inquiry  respecting  the  title  to  lands.  But  there  must, 
according  to  the  law  of  Scotland,  be  a  service  of  heir  to  invest  a  claimant  with  a 
character  to  sue.  It  must  be  proved  therefore,  that  a  claimant  has  been  served  as  heir 
to  the  person  under  whom  he  claims,  in  order  to  shew  that  he  has  the  character  which 
entitled  him  to  come  into  Court  It  is  not  for  me  to  say  whether  it  is  proper  that  this 
form  should  be  continued  as  a  part  of  the  law  of  Scotland.  It  will  be  seen,  however, 
that  the  inquiry,  whether  a  man  is  heir  to  the  person  who  was  last  served  heir,  is  far 
less  complicated,  and  much  fitter  for  the  tribunal  before  which  it  is  made,  than  an 
inquiry  whether  a  man  be  the  heir  of  the  creator  of  the  entail  who  has  been  dead  some 
hundreds  of  years.  The  greater  number  of  descents  that  an  estate  has  passed  through, 
the  more  links  that  there  are  in  the  chain  of  pedigree, — the  more  the  difficulty  of  the 
inquiry  respecting  heirship  ia  [136]  increased.  Not  only  does  the  number  of  links  in 
the  chain  increase  the  number  of  questions  to  be  tried,  but  makes  each  question  more 
difficult.  The  judgment  of  the  Court  below  was  only  given  by  a  majority  of  one 
Judge ;  the  Lord  President  and  the  Lord  Justice-Clerk  were  in  the  minority.  This 
circumstance  relieves  me  from  the  embarrassment  which  I  otherwise  should  have  felt 
when  advising  your  Lordships  to  reverse  the  judgment  of  the  Court  of  Session. 

"I  humbly  move  your  Lordships,  that  the  interlocutor  pronounced  in  the  Court 
below  be  set  aside,  and  that  this  case  be  sent  back  to  the  Court  of  Session,  with 
directions  to  that  Court  to  reduce  the  service  of  heir  to  Alexander  Inglis,  which  has 
been  obtained  by  the  respondent." 

The  House  of  Lords  accordingly  "ordered  and  adjudged,  that  the  inter- 
"  locutor  complained  of  be  reversed ;  and  it  is  further  ordered,  that  the  cause  be 
"  remitted  hack  to  the  Court  of  Session,  with  instructions  to  the  said  Court  to 
"  reduce  the  general  service." 

AppeUanes  Authorities.—^  Ersk.  8,  36 ;  3  Staur,  5,  8,  25 ;  4,  35 ;  3  Bank.  5,  1,  4, 
21  ;  3  Ersk.  8,  63,  78.  Bollock,  July  1636,  (1  Brown's  Synop.  217).  Duncan,  Feb. 
9,  1813,  (F.C.) ;  2  Craig,  13,  §  47. 

Respandenfe  Authorities.— 3  Ersk.  8,  63,  65 ;  2  Bank.  326 ;  3  Stair,  5,  35,  42 ; 
1503,  c.  94.    Carmichael,  Nov.  15,  1810,  (F.C.)    Cuninghame,  Feb.  27,  1812,  (F.C.) 

SpoUiswoode  cmd  Bobertson — Richardson  and  Connell, — Solicitors. 

[Cf.  Wilson  V.  OUchrisfs  Trustees,  1851,  13  D.  636.] 
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IV.  Wilson  &  Shaw  148  [5  8.  858]. 

John  Ouchterlony,  Appellant. —  Wetherdl — John  Miller, 

Lord  Lynbdoch,  and  William  MIDonald,  Keepondents. — Lushington — James 

Campbell, 

7th  July  1830. 

Trust. — Six  trustees  having  heen  appointed  under  a  deed  of  settlement,  and  any  three 
declared  to  he  a  quorum  while  so  many  were  alive ;  and  all  having  accepted ;  hut 
one  having  objected  to  a  loan  of  part  of  the  trust-funds,  and  declared  he  would  no 
longer  act ;  and  the  number  having  been  reduced,  including  the  objector,  to  three ; 
and  he  having  refused  to  concur  in  the  discharge  required  on  the  loan  being  repaid ; 
— Held,  (aflfinning  the  judgment  of  the  Court  of  Session),  that  he  was  bound  to 
concur  both  in  that  and  in  fdl  future  proper  and  necessary  acts  of  administration. 

The  late  John  Kinloch  of  Kilry,  by  a  disposition  dated  the  7th  of  July 
1802,  conveyed  to  Lord  Lynedoch,  George  Dempster  of  Dunnichen,  William 
McDonald  of  St.  Martins,  William  McDonald,  junior,  of  St.  Martins,  and 
John  Ouchterlony  of  Guynd,  and  the  survivor  and  survivors  of  them  accept- 
ing, and  their  assignees,  as  trustees,  his  whole  property,  heritable  and  move- 
able, (under  exceptions),  for  special  purposes ;  and,  inter  alia,  for  investing 
L.12,000  in  lands  to  be  entailed  upon  the  same  series  of  heirs,  and  under  the 
same  conditions,  as  contained  in  his  entail  of  the  estate  of  Kilry.  The  deed  pro- 
vided, that  any  three  of  the  persons  named  as  trustees,  while  so  many  were  flJive 
and  had  accepted,  should  be  a  quorum ;  and  that  they  should  not  be  answerable 
for  omissions,  or  obliged  to  do  diligence,  but  only  for  their  own  actual  intromis- 
sions severally,  and  that  each  of  them  should  be  liable  for  his  own  acts  and  deeds 
only,  and  not  for  those  of  the  rest.  By  a  subsequent  deed  of  assumption,  he 
appointed  Colonel  Kinloch,  his  eldest  son  and  heir  of  entail,  an  additional 
trustee. 

All  the  trustees  accepted,  and,  in  execution  of  the  trust,  invested  L.8500  of 
the  above  L.12,000  in  land  as  directed.  Thereafter,  in  December  1811,  they  lent 
to  Colonel  Kinloch,  then  in  embarrassed  circumstances,  L.1000,  upon  his  and 
Kinloch  of  Kinloch's  personal  bond,  taken  payable  to  the  trustees.  Ouchterlony 
was  ignorant  of  this  transaction,  and  disapproved  of  it  when  it  came  to  his 
knowledge.  In  July  1816  the  trustees  lent  Colonel  Kinloch,  (his  affairs  having 
become  still  more  involved),  the  remaining  balance  of  the  L.12,000  on  his  person«2 
bond,  and  a  collateral  security  for  the  principal,  by  assignation  to  a  policy  of 
insurance  for  L.2500,  which  he  had  effected  with  the  Eoyal  Exchange  Assurance 
Company  of  London.  Ouchterlony  alleged,  that  he  ob-  [149]  -jected  to  it  as 
ineligible,  imprudent,  and  contrary  to  the  directions  and  intentions  of  the  truster. 
The  other  trustees  denied  that  any  such  remonstrance  was  made,  but  admitted, 
that  the  loan  did  not  meet  his  approbation  The  loan  was  completed,  and 
Ouchterlony's  name  employed  in  framing  the  conveyance,  in  the  same  way  as 
those  of  the  other  trustees.  Ouchterlony  averred,  that  he  had  intimated  that  he 
would  no  more  interfere  with  the  administration  of  the  estate,  and  would  in  no 
respect  whatever  hold  himself  responsible. 

Colonel  Kinloch  died  in  May  1824,  by  which  time  there  survived  of  the 
trustees  only  Lord  Lynedoch,  McDonald,  junior,  and  Ouchterlony.  In  order  to 
receive  payment  from  the  Assurance  Company,  the  signatures  of  a  quorum  of  the 
trustees,  namely,  of  all  these  three  individuals,  were  required.  Ouchterlony  refused 
to  concur,  because  the  money  had  been  lent  without  his  concurrence,  and  with  his 
decided  disapprobation,  and  contrary  to  the  injunctions  of  the  truster. 

The  other  trustees  then  brought  an  action  against  Ouchterlony,  concluding 
inter  alia  that  it  should  be  found  and  declared,  that  he  was  not  at  liberty  to  with- 
draw himself,  and  renounce  the  management  of  the  trust ;  but  that  he  was  bound 
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to  act  08  trustee  along  with  them,  in  granting  a  valid  discharge  to  the  Assurance 
Company  for  the  sum  insured,  and  in  recovering  payment  of  the  same,  and,  in 
general,  in  the  management  of  the  trust-estate,  until  the  affairs  should  be  finally 
wound  up,  and  brought  to  a  conclusion  in  terms  of  the  trust-deed. 

The  Lord  Ordinary  found  and  declared,  "  that  the  defender  John  Ouchterlony 
"  is  not  at  liberty  to  withdraw  himself  and  renounce  the  management  of  the 
"  trust-estate,  as  one  of  the  trustees  appointed  by  the  trust-deed  in  question 
"  executed  by  the  deceased  John  Banloch ;  but  that  he  is  bound  to  act  as  trustee 
"  along  with  the  pursuers,  in  granting  a  valid  discharge  to  the  corporation  of  the 
"  Eoyal  Exchange  Assurance  in  London  for  the  sum  of  L.2500  sterling  mentioned 
"  in  the  summons,  contained  in  the  policy  of  insurance  by  said  corporation,  and 
"  in  recovering  payment  of  the  same;  and,  in  general,  in  the  management, 
"  recovery,  and  application  of  the  said  trust-estate,  until  the  trust-affairs  shall  be 
"  finally  wound  up  and  brought  to  a  conclusion  in  terms  of  the  before-mentioned 
"  trust-deed ;  and  also,  that  the  said  defender  is  bound,  in  the  future  manage- 
"  ment  of  the  estate,  to  act  along  with  the  trustees,  and  to  concur  with  them  in 
"  all  proper  and  necessary  acts  of  administration." 

[160]  To  this  judgment  the  Court,  (Feb.  15, 1827),  on  advising  a  reclaiming 
petition,  adhered,  with  expenses. 

Ouchterlony  appealed.  (He  afterwards  concurred  in  executing  the  discharge, 
subject  to  the  appeal.) 

Appellant. — The  loans  to  Colonel  Kinloch  were  a  breach  of  trust.  It  was 
clearly  the  trustees'  duty  not  to  put  the  funds  in  peril,  or  to  grant  a  loan  of  the 
trust-estate  to  one  of  their  own  number.  The  appellant  was  therefore  bound  to 
have  dissented ;  and  he  did  dissent  from  such  an  arrangement,  declined  incurring 
any  responsibiUty  respecting  it,  and  withdrew  from  a  trust  conducted  on  such 
destructive  principles.  By  the  trust-deed  he  was  only  bound  for  intromissions, 
not  omissions,  and  could  only  be  liable  for  what  he  sanctioned ;  and,  at  common 
law,  a  trustee  cannot  be  compelled  to  approve  of  or  incur  responsibility  for 
improper  measures.  He  was  entitled  to  withdraw  altogether  from  a  trust  so 
managed.  The  oflBce  is  no  doubt  voluntary,  and  need  not  be  accepted  unless  the 
party  chuses ;  but  it  is  not  on  that  account  indivestible.  Not  that,  by  resigning, 
the  party  can  shake  off  old  responsibilities,  but  be  can  avoid  assuming  new. 
Besides,  there  being  a  quorum  without  the  appellant,  his  name  ought  not  to  have 
been  introduced  into  the  conveyance.  The  respondents  had  no  right  to  mix  him 
up  with  a  measure  which  he  regarded  as  a  manifest  breach  of  the  duties  of  the 
trust,  or  to  force  on  him  a  responsibility  for  what  he  would  not  assent  to,  but 
could  not  prevent.  In  insisting  that  the  character  of  trustee  is  indelible,  the 
respondents  assert  a  l^al  proposition  neither  supported  by  principle  nor  pre- 
cedent. But  if  the  appellant  could  demit,  then  the  conclusions  of  the  present 
action  must  fall,  particularly  that  which  declares  that  he  must,  whether  he 
approves  or  not,  concur  in  acts  and  deeds  of  those  trustees  who  will  not  listen 
to  his  counsel,  and  who  disregard  the  true  interests  of  the  trust.  The  respon- 
dents' conduct  has  involved  them  in  diflftculties ;  but  that  is  their  own  fault.  In 
truth,  however,  the  remedy  is  obvious.  On  proper  application,  the  Court  would 
appoint  new  trustees,  who  would  execute  the  trust.  The  judgments  of  the  Court 
have  no  doubt,  from  time  to  time,  varied  on' this  point ;  but  the  Court  plainly  has 
the  power,  and  the  latest  decisions  import  that  the  Court  would  exert  it. 

[151]  Lord  Chancellor, — You  are  called  upon  to  receive  the  money,  not  to  lend 
it  out.  There  are  now  only  three  surviving  trustees,  and  the  quorum  exe  three. 
Suppose  that  the  manner  of  investing  the  money  had  not  been  justifiable,  is  the 
dissenting  trustee,  when  the  money  is  to  be  recovered,  not  to  accept  repayment  ? 

Wetherell — But  observe  the  true  character  of  the  case.  The  trustees^  by 
their  mismanagement,  get  into  a  dilemma;  and  they  then  sue  the  faithful  trustee 
to  interpose,  to  enable  them  to  repair  the  wrong.  Would  not  a  Court  of 
Chancery  have  said,  that  the  trustee  acted  perfectly  right  in  refusing  to  concur  ? 
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No  doubt  the  Court  could  give  redress  against  the  Insurance  Company,  and  the 
faithful  trustee  might  be  obliged  judicially  to  assent ;  but  he  would  not  be  bound 
to  mix  himself  up  with  what  has  been  done  by  his  co-trustees,  or  clothe  himself 
with  a  trust  which  had  been  violated  from  the  beginning. 

Lord  Chancellor, — Still  the  appellant  is  merely  required  to  accept  a  payment 
to  the  trust-estate :  how  can  that  acceptance  make  him  responsible  for  the  loan  ? 
The  Court  of  Chancery  would  compel  him  to  receive  the  money,  and  grant  a 
release.  The  Insurance  Company  are  entitled  to  a  discharge  from  all  the  parties. 
If  the  appellant  had  been  dissatisfied  with  his  co-trustees,  he  might  have  applied 
to  the  Court  of  Session. 

Lushington  (for  the  respondents). — ^The  appellant  has,  in  point  of  fact,  obeyed 
the  order  of  the  Court.  He  has  actually  signed  the  discharge.  How  can  he  be 
heard  against  a  judgment  which  he  has  obeyed  ? 

WetherelL — He  only  obeyed  the  order  of  the  Court  when  he  had  no  choice. 
Besides,  the  judgment  goes  much  farther,  and  obliges  him  to  concur  in  all  future 
acts  of  management.  At  all  events,  this  trustee  should  be  dealt  with  as  favour- 
ably as  other  trustees,  who  have  acted  reasonably  and  to  the  best  of  their  judg- 
ment, and  not  have  been  found  liable  in  expenses. 

Lord  Chancellor. — Probably  the  Court  considered  this  trustee's  conduct  not 
reasonable.  They  held,  that  even  if  he  regarded  the  loan  imprudent  and  unjus- 
tified, yet  he  should  have  thought  it  right  to  receive  the  money  back  again.  There 
is  a  very  important  point  raised  in  this  case.  If  a  trustee  «iccepts,  and  by  the 
death  of  some  of  his  co-trustees  becomes  a  necessary  party  to  make  up  the  quorum, 
can  he  be  permitted  to  retire,  whether  there  was  original  misconduct  on  the  part 
of  the  other  trustees  or  not  ? 

Bespondents. — ^The  appellant  has  assumed,  that  an  accepting  trustee  can  retire 
when  he  chuses.  But  this  proposition  has  no  [152]  sanction  from  decisions  or 
practice.  He  accepted,  and  neither  has  nor  could  have  resigned.  If  he  had  dis- 
approved of  the  conduct  of  the  other  trustees,  the  Court  of  Session,  if  the  com- 
plaint were  well  founded,  would  interfere  and  direct  a  wiser  management.  But 
instead  of  adopting  this  measure,  he  allowed  the  loan  to  proceed ;  and  now,  when 
deaths  among  his  co-trustees  make  him  a  necessary  party,  he  refuses  to  receive 
the  very  funds  described  by  him  to  be  in  danger.  He  has  no  ground  to  complain 
of  the  declaration  that  he  must  in  future  concur  in  the  management,  for  that  con- 
currence is  expressly  confined  to  all  proper  and  necessary  acts.  This  case  has 
been  argued  as  if  the  administration  had  been  faulty  and  exposed  to  challenge ; 
but  there  is  no  ground  for  such  an  assumption ;  and,  if  there  were,  it  makes  the 
appellant's  refusal  still  more  inexcusable  If  his  co-trustees  are  guilty  of  mal- 
versation, that  is  the  best  reason  why  he  should  remain  true  to  his  duty.  It  is  a 
mistake  to  say  that  there  is  any  authority  for  holding  that  the  Court  of  Session 
would  appoint  new  trustees,  in  the  place  of  trustees  who  had  accepted,  but 
affected  to  disapprove  of  the  acts  and  deeds  of  their  associates.  Looking  to  the 
unreasonableness  of  the  appellant's  opposition,  and  the  pertinacity  with  which 
he  delayed  the  repayment  of  this  part  of  the  trust-estate,  he  was  justly  burdened 
with  costs. 

Lord  Chanobllor. — "  This  case  arises  out  of  a  trust-deed  and  disposition,  executed 
in  the  year  1802  by  John  Kinloch  of  Kilry.  By  that  deed,  five  trastees  named  in  the 
instrument  are  directed  to  lay  out  the  sum  of  L.  12,000,  for  certain  purposes,  upon  lands 
in  Forfarshire.  The  testator  afterwards  appointed  his  son  and  heir  of  entail.  Colonel 
Kinloch,  a  co-trustee.  The  trustees  acting  under  the  trust-deed  laid  out  eight  thousand 
poimds  and  upwards,  on  lands  of  the  description  mentioned  in  the  deed ;  and  afterwards 
employed  L.2400  and  odds,  not  in  the  purchase  of  land,  hut  in  loans  to  Colonel 
Kinloch,  the  heir  of  entail  and  co-trustee.  By  way  of  security  for  one  of  these  loans, 
Colonel  Elinloch  insured  his  life  with  the  Eoyal  Exchange  Assurance  Company ;  and 
he  also  gave  a  security  for  the  payment  of  the  premiums.  This  transaction,  when  under 
negotiation,  was  communicated  to  Mr.  Ouchterlony,  one  of  the  trustees,  who  dissented 
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from  it,  and  declared  his  dissatisfaction  with  this  mode  of  applying  the  funds,  as  being 
inconsistent  with  the  terms  of  the  deed ;  and  in  the  course  of  the  correspondence  or 
communication  which  took  place  upon  that  subject,  he  said  he  would  not  act  any  longer 
as  trustee.  Nothing  farther  took  place  with  respect  to  this  transaction  during  the  life- 
time of  Colonel  Kinloch.  But  in  the  year  1824  he  died.  At  this  time  there  were  only 
three  trustees  living,  Mr.  Ouchterlony,  Lord  Lynedoch,  and  Mr.  McDonald.  By  the 
terms  of  the  trust,  any  three  [163]  of  the  trustees  are  declared  to  be  a  quorum,  while  so 
many  were  alive  and  had  accepted,  but  the  three  must  concur  in  every  act ;  and  when 
application  was  made  to  the  Insurance  Office  for  the  payment  of  the  money,  (the 
insurance  having  been  very  properly  effected  in  the  names  of  all  the  accepting  trustees 
living  at  the  time),  the  Insurance  Office  refused  to  pay  the  money  without  a  discharge 
by  the  three  surviving  trustees.  Mr.  Ouchterlony  was  desired  to  unite  in  giving  this 
discharge.  He  refused,  and,  in  consequence  of  that  refusal,  this  suit  was  instituted 
against  him,  calling  upon  him  to  join  in  the  discharge.  A  judgment  of  the  Court  of 
Session  was  pronounced  against  him,  giving  effect  to  that  demand.  From  that  judgment 
there  has  been  an  appeal  to  your  Lordships'  House. 

"  After  the  judgment  was  pronounced,  and,  I  believe,  pending  this  appeal,  Mr. 
Ouchterlony  was  advised  to  sign  the  discharge.  A  discharge  was  accordingly  signed, 
and  the  Jmoney  was  paid.  Still,  however,  Mr.  Ouchterlony  has  a  right  to  your  Lord- 
ships' judgment,  with  respect  to  the  validity  of  the  decision  in  the  Court  below. 

"  Mr.  Ouchterlony  has  stated,  that  he  did  not  conceive  that  he  would  be  justified  in 
signing  the  discharge;  that  if  he  did,  it  would  make  himself  a  participator  in  the 
original  act  which  he  had  condemned  ;  that  he  was  not  liable  by  the  trust-deed  for  his 
omissions,  but  for  his  intromissions ;  and  that  by  signing  the  discharge  and  receiving 
the  money,  he  would  be  an  intromitter,  and  would  be  liable  if  the  estate  had  suffered 
any  thing  by  this  mode  of  investing  the  fund.  My  Lords,  I  apprehend  that  these 
objections  were  altogether  frivolous.  In  the  first  place,  if  the  money  were  misapplied — 
if  it  were  an  improper  investment — it  was  the  duty  of  Mr.  Ouchterlony,  as  one  of  the 
three  surviving  trustees,  to  do  every  thing  in  his  power  for  the  purpose  of  recovering 
the  money,  that  it  might  be  invested  more  in  conformity  with  the  terms  of  the  trust- 
deed.  The  signing  the  discharge  would  not^  under  the  circumstances  in  which  he  was 
placed,  have  made  him  a  participator,  or  at  all  responsible  for  the  original  investment  of 
the  money.  I  conceive,  therefore,  that  the  excuse,  or  reason,  which  he  has  assigned  for 
not  signing  the  discharge,  is  altogether  unsustainable. 

**  There  is,  however,  another  part  of  this  judgment  brought  under  the  consideration 
of  your  Lordships*  House,  which  is  material.  The  Court  below  have  not  only  ordered 
that  the  appellimt  should  sign  the  discharge,  but  they  also  declared  that  he  is  bound, 
'  in  the  future  management  of  the  estate,  to  act  along  with  the  trustees,  and  to  concur 
*  with  them  in  all  proper  and  necessary  acts  of  administration ; '  and  have  decerned 
accordingly.  Now  the  question  is,  whether  the  Court  below  had  authority  to  make  a 
decree  of  this  description  1 

"  My  Lords,  Mr.  Ouchterlony  had  accepted  the  trust.  By  the  terms  of  the  trusty 
three  of  the  trustees  who  lived  and  had  accepted,  were  necessary  to  concur  in  any  act^ 
and  to  give  effect  to  that  act.  All  the  trustees,  except  Mr.  Ouchterlony  and  two  others, 
had  died.  If  Mr.  Ouchterlony,  therefore,  did  not  concur  in  any  act,  nothing  [154]  could 
be  done  under  the  trust.  According  to  the  decision  and  opinion  Of  the  Court  below, 
he,  having  once  accepted  the  trust,  could  not  vnthdraw  from  it,  so  as  to  defeat  the 
object  of  the  trust ;  and  it  appears  to  me  that  this  opinion  is  confirmed  by  the  law  of 
Scotland.  But,  according  to  some  suggestions  which  were  stated  at  the  bar,  it  was 
conceived  that  there  was  no  authority  to  support  such  a  doctrine.  On  the  contrary,  it 
was  submitted  that  there  were  authorities  the  other  way.  But^  after  diligent  examina- 
tion, I  have  found  nothing  in  any  text  writer,  or  any  case,  to  establish  this  position. 
At  the  bar  no  passage  was  quoted — no  opinion  referred  to — no  such  case  was  shewn  to 
exist  Therefore  I  feel  it  my  duty  to  advise  your  Lordships  to  concur  in  the  decision 
of  the  Court  below,  the  effect  of  which  is  to  uphold  this  trust,  and  to  give  effect  to  it^ 
and  to  compel  the  appellant  to  act  in  discharge  of  it^  in  the  manner  stated  in  this 
decree ; — that  is,  to  concur  in  all  lawful  and  necessary  acts,  for  the  purpose  of  giving 
effect  to  the  trust  to  which  he  was  a  party,  and  which  he  had  regularly  accepted. 
Under  these  circumstances  I  should  humbly  advise  your  Lordships  to  affirm  this 
decree." 
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The  House  of  Lords  accordingly  "  ordered  and  adjudged,  that  the  interlocutors 
"  complained  of  be  afl&rmed." 

Appdlanfa  Authorities, — Holmes,  (2  Cox,  1).  Walker,  (3  Swanstoun,  62) ;  Order  of 
House  of  Lords,  May  22,  1799.  Marquis  of  Montrose,  Jan.  27,  1688,  (U,679).  Aiken- 
head,  June  24,  1703,  (14,701).  Watts,  Dec.  10,  1792,  (14,700).  Campbell,  June  26, 
1762,  (14,703,  and  7440).  King's  CoUege  of  Aberdeen,  Jan.  27,  1741 ;  (Elchies, 
Jurisdiction,  No.  21).  Sir  Alexander  Dick,  Jan.  22, 1738,  (7446).  Merchant  Company 
of  Edinburgh,  Aug.  9,  1765,  (7448).  Wotherspoon,  Dec.  15,  1775,  (7450).  M'DowaU, 
Nov.  20,  1789,  (7453).  Carstairs'  Trustees,  Nov.  28,  1775 ;  (Brown's  Synopsis,  voL  v. 
p.  526).  Whitson,  May  28,  1825 ;  (4  S.  &  D.  42) ;  1  Merivale,  July  6,  1816 ;  2 
Vesey,  p.  319  ;  6  Mad.  123.    Montgomerie,  (4  Dow,  p.  109). 

ResponderM  Authorities.— \  Bell's  Com.  p.  31.  Stothard,  June  30,  1812,  (F.C.) 
1  Ersk.  7,  25. 

Spottiswoode  and  Bdbertson — Moncreijf,  Webster  and  Thomson, — Solicitors. 

[Cf.  S.  C.  11  S.  60.] 


IV.  Wilson  &  Shaw  167  [6  8.  790]. 

John  MacLellan,  Appellant. — Lushington — BvsselL 

Alexander  Norman  MacLeod,  Kespondent. — Brougham — John  Campbell, 

9th  July  1830. 

Arbitration. — 1.  Held,  (affirming  the  judgment  of  the  Court  of  Session),  that  a  reference 
or  submission  by  a  landlord  and  tenant  during  the  currency  of  a  lease,  and  on  the 
eve  of  a  break,  to  a  third  party,  as  to  a  deduction  of  rent,  was  constituted  by  a 
series  of  letters ;  that  it  related  to  the  period  of  the  tenant's  possession  posterior  to 
the  break,  and  not  to  the  prior  years ;  and  therefore,  that  the  decree,  which  was 
confined  to  the  posterior  years,  was  good  :  And,  2.  observed,  That  even  although  the 
reference  had  [158]  embraced  both  periods,  yet^  as  the  tenant  was  the  sole  claimant, 
and  decree  was  given  on  part  of  his  claim,  it  was  no  objection  that  judgment  was 
not  pronounced  on  the  other  part ;  but  the  case  would  have  been  different^  if  there 
had  been  claims  on  both  sides,  and  judgment  given  only  as  to  one  of  the  claims. 

MacLellan  took  from  MetcLeod  of  Harris  a  lease  of  the  farm  of  Ensay,  for  21 
years  from  Whitsunday  1813,  at  the  rent  of  L.250,  payable  at  Martinmas  yearly. 
It  was  inJier  alia  agreed,  that  MacLellan  should  have  his  option  to  give  up  posses- 
sion of  the  farm  at  the  term  of  Whitsunday  1818,  on  giving  six  months'  previous 
notice  to  MacLeod  or  his  factor. 

MacLellan  entered  into  possession ;  but  finding  the  rent  too  high,  and  that, 
during  1815, 1816,  and  1817,  instead  of  deriving  any  profit  he  was  a  loser,  he 
proposed  to  MacLeod  that  the  rent  should  be  reduced,  to  which,  he  alleged, 
MacLeod  acceded.  On  the  other  hand,  MacLeod  averred,  that  although  the 
matter  was  the  subject  of  consideration,  he  had  not  given  any  such  promise. 
While  affairs  were  in  this  situation,  MacLellan  intimated  that  he  would  avail 
himself  of  the  break  at  Whitsunday  1818.  He  did  not  however  actually  remove. 
A  great  deal  of  correspondence  followed,  which  MacLellan  allied  to  import  a 
reference  to  Mr.  Brown,  to  award  what  deduction  should  be  allowed  from  the 
rents  of  the  years  prior  to  1818 ;  whereas  Macleod  represented  the  reference  to 
relate  solely  to  the  years  during  which  MacLellan  continued  to  possess  after  the 
year  1818.  Mr.  Brown  accepted  the  reference  contained  in  this  correspondence; 
and  found,  Ist, "  That  at  the  term  of  Whitsunday  1818,  L.74  was  a  fair  and 
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"  proper  abatement  to  be  made  from  the  rent  of  L.250  sterling  then  payable 
"  from  the  faum  of  Ensay,  under  the  lease  granted  thereof  to  the  said  John 
"  MacLellan;  and  therefore,  that  from  that  time  he  falls  to  be  only  charged 
"  L.176  of  rent,  to  be  levied  in  terms  of  the  lease,  and  subject  to  the  other  con- 
"  ditions  therein  mentioned;  and  2dly,  Decerned  and  ordained  the  said  John 
"  MacLellan  to  make  payment  to  the  said  Alexander  Norman  MacLeod  of  the 
"  said  reduced  rent,  in  terms  of  the  lease  aforesaid." 

MacLellan  raised  an  action  of  reduction  of  this  decree,  chiefly  on  the  ground 
that  the  award  was  tdtra  vires  compromissiy  as  the  subject  of  reference  was  the 
amount  of  the  deduction  from  the  rent  of  the  years  previous  to  1818,  and  not 
subsequently.  (He  averred  corrupt  partiality  in  the  arbiter;  but  the  facts 
alleged  in  support  of  it,  were  neither  by  the  Court  of  Session  nor  the  House  of 
Lords  considered  of  such  a  description  as  to  affect  the  award.)  In  defence 
MacLeod  contended,  that  the  correspondence  clearly  shewed  that  [169]  the 
reference  related  to  the  years  after  1818;  and  he  brought  an  action  against 
MacLellan  for  enforcing  the  award,  and  payment  of  the  rent.  Parties  agreed 
that  the  points  between  them  should  be  discussed  in  the  reduction.  The  Lord 
Ordinary  repelled  the  reasons  of  reduction,  and  assoilzied  MacLeod ;  "  but  with- 
"  out  prejudice  to  the  pursuer  claiming,  either  through  the  award  of  Mr. 
"  Brown  or  otherwise,  a  reasonable  deduction  from  the  rents  of  the  farm  of 
"  Ensay  for  the  years  prior  to  1818 ; "  and  on  MacLellan  reclaiming  to  the  Liner- 
House,  their  Lordships  adhered  with  expenses. 

MewjLellan  appealed. 

AppdlarU. — MacLeod  undertook  to  give  the  appellant  an  abatement  from  the 
rent  for  the  years  prior  to  1818 ;  and  the  correspondence  which  passed  between 
the  parties  proves,  that  it  was  as  to  this  period,  and  not  to  that  subsequent  to 
1818,  that  the  arbiter  was  to  confine  his  attention.  This  award  therefore  is 
clearly  tUtra  vires.  But  even  if  parties  had  also  contemplated  the  subsequent 
rents,  then  the  award  is  null,  in  not  having  embraced  the  whole  subject-matter 
referred.  It  is  a  fatal  vice  in  an  award,  where  the  arbiter  pronounces  judg- 
ment on  the  articles  claimed  on  one  side,  and  leaves  all  those  on  the  other 
undetermined. 

Respondent, — ^The  point  truly  submitted  was  the  deduction  for  the  years  after 
1818.  As  to  the  previous  years,  although  there  had  been  some  communing 
between  the  parties,  the  respondent  had  never  agreed  to  a  deduction ;  nor  does 
it  appear  from  the  correspondence,  that  these  previous  years  were  to  be  taken  at 
all  into  the  consideration  of  the  arbiter.  But  the  respondent  has  no  objection 
that  this  point  should  be  decided  by  arbitration.  Indeed  the  matter  is  kept  open 
by  the  judgment  complained  of.  Supposing  both  periods  had  truly  been  sub- 
mitted to  the  arbiter,  his  having  given  out  his  award  only  as  to  one  period  does 
not  vitiate  the  award ;  for  here  the  claim  was  all  on  one  side.  If  the  appellant 
is  not  protected  by  the  award  declaring  the  amount  of  the  deduction  from  the 
subsequent  years,  then  he  is  liable  for  the  full  rent  for  those  years  to  the  expiry 
of  his  lease. 

Lord  Chanoillob. — "  My  Lords,  In  this  case,  a  person  of  the  name  of  MacLellan 
is  appellant,  and  MacLeod  respondent  The  facts  are  very  shortly  these,  as  far  as  it  is 
necessary  to  state  them  [160]  for  the  purpose  of  understanding  the  judgment  I  am  about 
to  submit  to  your  Lordships'  consideration : — Mr.  John  MacLellan  rented  a  farm  from 
Mr.  MacLeod.  The  farm  was  situated  at  Ensay,  in  the  island  of  Harris.  He  rented  it 
on  a  lease  dated  in  1814,  but  to  commence  from  Whitsuntide  in  the  year  1813,  for  a 
period  of  twenty-one  years,  at  the  rent  of  L.250  a-year  ;  and  there  was  a  clause  in  the 
lease,  by  which  he  was  empowered,  on  giving  six  months'  notice,  to  put  an  end  to  the 
lease  at  the  expiration  of  five  years  from  the  commencement,  namely,  at  Whitsuntide 
1818.  The  years  1815,  1816,  and  1817,  were  what  were  called  bad  years  in  that  part 
of  Scotland.  During  this  period,  he  had  more  than  once  personal  communication  with 
Mr.  MacLeod,  his  landlord,  and  letters  also  passed  between  them,  in  which  he  complained 
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of  the  badness  of  the  seasons,  and  the  high  rent  he  paid,  and  he  submitted  that  he  ought 
to  have  some  deduction ;  and  it  appears  that  Mr.  MacLeod  was  willing  that  some  abate- 
ment should  be  allowed  to  him,  but  no  distinct  agreement  was  come  to  between  the 
parties.  When  the  month  of  November  in  the  year  1817  arrived,  it  became  time  for 
Mr.  MacLellan  to  consider  whether  or  not  he  would  avail  himself  of  the  clause  by  which 
he  was  empowered  to  put  an  end  to  the  lease  at  Whitsuntide  1818,  and  accordingly  he 
gave  the  regular  requisite  notice ;  and  having  given  the  requisite  notice,  that  led  to  a 
further  communication  between  the  landlord  and  the  tenant^  the  respective  parties.  The 
result  was,  that  there  was  a  dispute  between  them ;  and  it  was  agroed  that  the  subject 
of  the  dispute  should  be  referred  to  a  person  of  the  name  of  Brown — a  person  expressly 
selected  by  Mr.  MacLellan  himself — a  person  of  unimpeachable  integrity,  as  I  conceive, 
and  unconnected  at  the  period  with  the  parties.  Mr.  Brown  ultimately  made  his  award ; 
but  that  award  was  not  made  until  the  year  1824 ;  and  by  that  award  he  directed,  that^ 
from  Whitsuntide  in  the  year  1818,  a  reduction  of  L.74  a-year  should  be  made  from  the 
rent  for  the  remaining  period. 

"Objections  on  the  part  of  Mr.  MacLellan  have  been  made  to  this  award.  He 
contended  in  the  first  instance,  strongly,  that  Mr.  Brown  had  made  the  award  with 
reference  to  matters  which  had  not  been  submitted  to  him ;  that  he  was  not  authorized 
to  take  into  consideration  the  rent  from  the  period  of  1818,  but  that  the  only  point 
submitted  to  him  was  the  abatement  of  the  rent  for  the  antecedent  period  ; — that  was 
contended  strenuously  by  Mr.  MacLellan,  and  is  contended  in  the  papers  upon  your 
Lordships'  table.  It  appears  to  me,  however,  impossible  to  come  to  that  conclusion.  Li 
order  to  understand  and  comprehend  what  was  the  intention  of  the  parties,  it  is  necessary 
to  read  through  the  whole  of  this  voluminous  correspondence.  I  have  thought  it  my 
duty  to  read  every  one  of  these  letters,  occupying,  I  think,  one  hundred  pages  of  the 
quarto  volume  now  lying  before  me ;  and  I  have  reason  to  believe  the  Noble  Lord  ^  who 
was  present  during  [161]  the  argument,  has  also  imposed  upon  himself  the  same  burden. 
We  have  both  come  to  the  same  conclusion.  It  is,  in  my  opinion,  perfectly  impossible 
that  the  proposition  contended  for  by  Mr.  MacLellan  can  be  sustained.  I  will  refer  to 
one  or  two  of  the  letters  and  documents,  for  the  purpose  of  satisfying  your  Lordships 
that,  at  all  events,  it  was  intended  to  refer  to  the  arbitrator  the  period  beyond  Whitsuntide 
1818.     In  a  latter  from  Mr.  MacLellan  to  Mr.  Dallas  he  says, — *  At  the  same  time, 

*  if  Mr.  MacLeod  will  let  me  have  the  farm  at  a  reasonable  rent,  I  will  most  willingly 
'  continue  his  tenant;'  that  is,  after  the  notice  had  been  given  for  the  purpose  of 
terminating  the  holding.  He  then  says, — '  I  have  great  confidence  in  Mr.  MacLeod  that 
'  he  will  deal  with  me  on  as  liberal  terms  as  he  can,  consistent  with  his  own  interest ; 
'  and  I  am,  on  the  other  hand,  very  much  disposed  to  give  as  high  a  rent  as  the  place 
'  can  possibly  afiford.'  In  another  letter  from  Mr.  MacLellan  to  Mr.  Brown,  the 
arbitrator,  he  says, — '  I  think  their  relative  values  at  both  periods  is  the  safest  and  best 

*  criterion  of  the  rent  which  the  place  should  now  pay.'  Afterwards,  in  the  course  of 
the  reference,  in  another  letter  to  Mr.  Brown,  he  says, — '  I  have  not  submitted  any 
'  mode  of  management  to  the  arbiter; — ^the  true  question  is,  what  ought  to  be  the  rent 

*  of  the  &rm  of  Ensay,  under  the  ordinary  management  of  the  country,  at  the  period  I 
\  resigned  the  lease  ] '  And  then,  the  arbitrator  having  made  his  award  in  the  manner 
I  have  stated,  and  Mr.  MacLellan  being  extremely  dissatisfied  with  the  award,  and 
having  expressed  himself  in  the  strongest  terms  upon  the  subject^  he  states, — 'The 
'  opinion  you  appear  to  have  formed  of  the  rent  at  which  Ensay  should  be  fixed  astonishes 

*  me — ^it  must,  to  dead  certainty,  be  founded  in  error.'  He  never  found  fault  with  Mr. 
Brown  as  having  fixed  the  rent  as  a  rent  prospective  from  Whitsuntide  1818,  but  found 
fault  with  him  solely  on  the  ground  of  the  amount  of  reduction  mentioned  in  the  award. 
It  is  perfectly  clear,  therefore,  from  these  letters,  and  from  other  letters  contained  in  the 
correspondence,  that  at  all  events  the  reference  was  intended  to  embrace  the  period 
prospectively  from  Whitsuntide  1818 ;  at  the  same  time  I  am  ready  to  admits  that  this 
correspondence  throws  some  doubt  upon  the  question,  whether  it  was  not  also  intended 
to  embrace  the  anterior  period — an  abatement  for  which  was  called  for  by  Mr.  MacLellan. 
But  supposing  that  to  be  so,  I  apprehend  this  award  must^  by  the  law  of  Scotland,  be 
maintained.     Aocording  to  the  ktw  of  Scotland,  it  is  not  necessary,  where  there  is  a 

1  Earl  Radnor. 
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general  submission  to  the  arbitrator,  in  order  to  render  his  award  valid,  that  it  should 
dispose  of  the  whole  matter  intended  to  be  submitted  to  him ; — where  he  disposes  of  a 
part  of  it  under  such  circumstances,  the  award  may  be  sustained.  Where  he  disposes 
of  a  part  of  it  on  the  one  side,  and  takes  no  notice  of  the  claim  upon  the  other,  under 
such  circumstances,  of  course,  the  award  would  not  be  valid ;  but  if  the  question  be, 
during  a  long  series  of  years,  what  deduction  can  the  parties  have?  and  the  arbitrator 
decides  that  he  shall  have  a  deduction  for  a  certain  part  of  the  period, — I  apprehend  his 
having  omitted  the  dis-  [162]  -posal  of  the  deduction  in  respect  to  the  other  period — the 
claim  being  all  on  one  side — will  not  vitiate  the  award ;  and  I  think,  therefore,  the 
Court  below  acted  with  perfect  propriety  in  sustaining  this  award,  as  fixing  the  rent  to 
be  paid  from  Whitsuntide  prospectively,  though  the  arbitrator  did  not  decide  what 
abatement  should  be  made  for  the  anterior  period,  supposing  it  appears,  on  the  con- 
struction of  this  voluminous  correspondence,  that  it  was  intended  that  point  should  be 
submitted  to  him.  And  this  gentleman,  Mr.  MacLellan,  will  not  sustain  any  injury,  if 
the  award  is  sustained  without  prejudice  to  any  claim  he  may  have  in  respect  of  the 
rent  for  the  anterior  period. 

"  My  Lords,  there  was  another  circumstance  involved  in  this  case.  Some  misconduct 
was  imputed  to  Mr.  Brown ;  but  upon  reading  the  letters,  and  considering  the  circumstances 
of  the  case,  I  have  come  to  the  conclusion,  and  I  believe  the  Noble  Lord  entirely  agrees 
with  me,  that,  upon  the  whole,  the  facts  to  which  reference  has  been  made  were  not  of 
such  a  description  as  to  affect  the  award.  I  shall  therefore,  under  these  circumstances, 
humbly  submit  to  your  Lordships,  that  the  decision  of  the  Court  below  ought  to  be 
affirmed." 

The  House  of  Lords  accordingly  "  ordered  and  adjudged,  that  the  interlocutors 
"  complained  of  be  affirmed." 

J.  Macqueen — Moncreiffy  Webster,  and  Thomson^ — Solicitors. 


IV.  Wilson  &  Shaw  177  [5  S.  908 ;  6  S.  272]. 

Nathaniel  Stevenson,  Appellant. — SpanhU — A.  McNeill 

Michael  Kowand,  Respondent — Knight — HurUer, 

14th  July  1830. 

Reparation — Agent  and  Cubnt. — Held,  (affirming  the  judgment  of  the  Court  of  Ses- 
sion), that  a  law  agent,  employed  to  prepare  a  security  over  a  land  estate,  having 
inserted  an  obligation  in  the  bond  to  infeft  a  me^  and  neglected  to  get  it  and  the 
sasine  confirmed,  whereby  the  security  became  unavailing,  was  liable  in  reparation 
to  the  client 

The  respondent,  Mr.  Rowand,  having  got  himself  involved  in  pecuniary 
obligations  to  the  extent  of  about  L.1000  for  Mr.  Campbell  of  Lochend,  entered 
into  an  arrangement,  by  which,  with  a  view  to  his  relief,  an  apparent  loan  to  the 
above  amount  was  to  be  made  by  a  Mr.  Wardrope  to  Mr.  Campbell,  who  was  to 
grant  an  heritable  bond  over  his  estate  in  favour  of  Mr.  Wardrope,  and  he  again 
was  to  assign  this  bond  to  Rowand.  The  appellant,  Mr.  Stevenson,  a  writer  in 
Glasgow,  was  employed  by  Rowand  to  carry  this  transaction  into  effect,  by  pre- 
paring and  [178]  getting  executed  the  heritable  security.  After  some  corre- 
spondence with  Mr.  Campbell's  agent,  (Mr.  Martin,  who  resided  in  Edinburgh, 
and  who  was  at  the  same  time  making  a  separate  loan  to  Mr.  Campbell),  in  the 
course  of  which  he  offered  to  send  the  title-deeds  to  Mr.  Stevenson,  but  which 
that  gentleman  did  not  require,  an  heritable  bond  was  prepared  by  Mr.  Stevenson, 
in  wWch  he  inserted  the  following  obligation  by  Mr.  Campbell,  viz.  "  To  infeft 
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"  and  seise  the  said  Henry  Wardrope  and  his  foresaids,  on  our  own  expenses,  in 
"  the  lands  and  others  above  disponed,  to  be  holden  from  me  of  and  under  my 
"  immediate  lawful  superiors  thereof,  in  the  same  manner  as  I  hold  the  same 
"  myself,  and  for  payment  of  the  same  feu-duties  as  I  pay,  or  am  bound  to  pay 
"  therefor."  This  was  followed  by  procuratory  of  resignation,  and  precept  of 
sasine,  for  infefting  Mr.  Wardrope  and  his  assignees,  in  terms  of  the  above 
obligation.  The  bond  was  executed  by  Mr.  Campbell,  and  sasine  taken  thereon 
at  one  and  the  same  time  with  infeftment  on  a  bond  for  the  loan  by  Mr.  Martin. 
An  assignation  by  Mr.  Wardrope  in  favour  of  Mr.  Eowand  was  then  executed, 
and  the  deeds  were  thereupon  delivered  by  Mr.  Stevenson  to  Mr.  Eowand,  who 
retired  the  obligations  for  which  he  was  bound  on  account  of  Mr.  Campbell,  and 
remitted  to  him  a  small  balance  in  cash. 

About  three  years  thereafter,  two  other  parties  lent  money  to  Mr.  Campbell 
on  the  security  of  his  lands ;  and  he  having  become  bankrupt,  and  his  estates 
being  sequestrated,  it  was  found,  that  if  Mr.  Eowand's  security  was  eflfectual,  the 
lands  were  insufficient  for  the  payment  of  these  subsequent  lenders.  In  the 
meanwhile,  no  confirmation  had  been  obtained  of  the  bond  and  sasine  held  by 
Mr.  Eowand ;  and  the  validity  of  his  security,  as  in  competition  with  the  sub- 
sequent lenders,  was  on  this  ground  challenged.  The  trustee  on  the  sequestrated 
estate  consulted  Mr.  Professor  Bell,  who  gave  this  opinion : — "  I  cannot  hold  the 
"  obligation  to  infeft,  as  expressed  in  this  deed,  to  be  conclusive  in  characterizing 
"  as  a  public  infeftment  only  a  seisin  which  has  been  taken  on  an  indefinite 
"  precept,  granted,  as  the  bond  bears,  *  to  the  end  that  the  said  H.  Wardrope  may 
"  be  immediately  infeft.'  I  take  this  precept  to  be  perfectly  sufficient  as  a 
"  warrant  for  an  immediate  base  infeftment,  and  that  therefore  Mr.  Wardrope's 
*•'  security  is  unexceptionable."  The  question  having  been  then  brought  before 
the  Court,  the  Lords  President  and  Balgray  delivered  opinions  to  the  same 
effect,  while  Lord  Hermand  differed  from  them.  But,  after  advising  petition  and 
answers,  and  a  hearing  in  presence.  Lord  Hermand  came  to  be  of  the  opinion  of 
[179]  Lords  President  and  Balgray,  while  these  Judges  arrived  at  the  opinion 
which  had  been  originally  formed  by  his  Lordship ;  and,  in  consequence,  Mr. 
Eowand's  security  was  postponed  to  that  of  the  other  lenders. 

The  estate  being  insufficient  to  pay  any  part  of  the  debt,  Mr.  Eowand  raised 
an  action  of  relief,  both  of  the  debt  and  of  the  expenses  he  had  incurred  in  the 
competition,  against  Mr.  Stevenson,  on  the  ground  that  it  was  his  duty,  as  a 
professional  conveyancer,  to  have  prepared  a  security  unexceptionable  in  point 
of  form. 

In  defence  Mr.  Stevenson  stated, — 1.  That  the  title  was  strictly  correct  in 
form ;  and  that  although  the  Court  had  arrived  at  the  conclusion  that  a  con- 
firmation was  necessary,  yet  he  had  not  been  employed  to  prepare  such  a  deed, 
and  he  had  apprised  Mr.  Eowand  that  it  would  be  prudent  to  have  the  title 
rendered  complete,  but  he  had  declined  to  have  this  done.  And,  2.  That  the 
deeds  had  been  prepared  under  circumstances  of  much  urgency  and  haste, 
occasioned  by  the  anxiety  of  Mr.  Eowand,  who  was  desirous  in  a  concealed 
manner  to  have  them  prepared  and  executed.  And,  3.  That  as  the  question  had 
been  attended  with  great  difficulty,  (as  appeared  from  the  conflicting  opinions  of 
the  Judges),  he  ought  not  to  be  made  liable. 

To  this  it  was  answered, — 1.  That  he  had  been  employed,  and  had  under- 
taken to  obtain  a  security  over  the  lands,  eflfectual  according  to  the  forms  of  the 
law  of  Scotland ;  that  in  order  to  accomplish  this,  a  confirmation  was  as  much 
necessary  as  a  sasine ;  that  there  could  be  no  doubt  that  if  he  had  neglected  to 
take  sasine  he  must  have  been  liable ;  and  it  was  not  true  that  he  had  ever 
represented  that  any  thing  farther  than  what  he  had  done  was  requisite  to 
render  the  title  complete.  2.  That  the  statements  as  to  urgency  and  haste  were 
not  correct;  and  at  all  events,  as  Mr.  Stevenson  had  undertaken  to  give  a 
security  valid  in  form,  this  could  afford  no  relevant  defence:  and,  3.  That  the 
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only  difficulty  which  had  existed  arose  from  Mr.  Stevenson  deviating  from 
ordinary  style,  and  introducing,  in  place  of  the  usual  obligation  to  infef t  a  mevel 
de  me,  an  obligation  of  a  peculiar  kind ;  and  although  he  had  thus  created  a 
diflference  of  opinion  among  the  Judges  as  to  the  efifect  of  such  a  novel  clause,  he 
could  not  on  that  account  be  relieved  of  his  professional  responsibility. 

Lord  Cringletie,  after  issuing  the  subjoined  note,  and  hearing  parties, 
reported  the  question  to  the  Court  on  Informations. 

Note — **  The  Lord  Ordinary  certainly  thinks  that  the  manner  in  which  the 
**  bond  was  prepared,  in  obliging  the  disponer  to  infeft  the  disponee,  holding  only 
"  of  the  disponer's  superiors,  was  very  ill  judged.  K  he  entertained  a  doubt 
'*  whether  he  could  make  that  obligation  to  include  the  holding  of  and  under 
"  Mr.  Campbell,  it  was  his  duty  to  have  put  the  question  to  Mr.  Martin,  who 
"  would  have  solved  the  doubt.  But  the  Lord  Ordinary  does  not  see  there 
"  could  be  any  reason  for  doubting  the  competency  of  a  base  infeftment  in  an 
"  ordinaiy  landed  estate.  At  present  it  appears  to  the  Lord  Ordinary,  that  it 
"  was  the  defender's  bounden  duty  to  have  expressly  told  M.  Eowand,  that  his 
"  title  and  security  was  not  complete  till  he  obtained  a  charter  of  confirmation 
"  from  Mr.  Campbell's  superior.  But  the  Lord  Oixiinary  will  hear  parties  on 
"  thia" 

[180]  On  advising  them,  their  Lordships  allowed  Mr.  Stevenson  to  put  in  a 
condescendence  of  what  he  alleged,  and  his  mode  of  proof  as  to  what  took  place 
between  him  and  Mr.  Eowand  in  relation  to  the  confirmation ;  and  thereafter, 
considering  the  condescendence  irrelevant,  decerned  in  terms  of  the  libel,  with 
expenses.  He  then  oflfered  to  refer  to  the  oath  of  Mr.  Eowand,  not  that  he  had 
recommended  him  to  obtain  confirmation,  but  to  take  infeftment  on  the  assigna- 
tion; and  the  Court,  holding  this  to  be  irrelevant,  refused  to  sustain  the 
reference. 

Mr.  Stevenson  appealed,  and  endeavoured  to  draw  a  distinction  between  this 
case  and  that  of  Struthers,  (ante,  II.  563). 

Lord  Chancellor. — "  My  Lords,  There  is  a  case  which  was  aigued  a  short  time 
ago  at  your  Lordships'  bar,  in  which  Mr.  Stevenson  was  the  appellant  and  Mr.  Eowand 
the  respondent.  The  general  nature  of  the  case  was  of  this  description.  Mr.  Eowand 
employed  Mr.  Stevenson,  who  was  a  writer,  a  professional  gentleman,  to  lay  out  for 
him  a  sum  of  L.1000,  to  be  lent  to  Mr.  Campbell  at  Lochend,  on  the  security  of  land 
which  was  his  property.  Mr.  Stevenson  lent  the  money,  prepared  the  instruments,  and 
handed  these  instruments  over  to  Mr.  Eowand,  his  employer.  Some  time  afterwards, 
Sir  John  Campbell,  and  Captain  Patrick  Campbell,  lent  farther  sums  of  money  to  Mr. 
Campbell,  which  was  secured  on  the  same  property;  and  afterwards,  Mr.  Campbell 
falling  into  difficulties,  sequestration  was  issued  against  him.  The  property  became 
vested  in  the  hands  of  trustees,  and  the  value  of  the  property  being  much  deteriorated, 
and  not  being  equal  to  the  payment  of  all  the  debts,  the  parties  began  to  consider  their 
respective  rights;  and  Sir  John  Campbell  and  Captain  Patrick  Campbell,  on  the 
investigation  which  took  place,  were  led  to  conclude,  that  the  security  Mr.  Stevenson 
had  effected  for  Mr.  Eowand  on  this  property  had  been  inaccurately  completed,  and  that^ 
therefore,  his  priority  was  at  an  end,  and  that  they  would  have  a  preference  in  ranking 
on  this  estate.  In  consequence  of  this,  certain  proceedings  took  place  in  the  Court  in 
Scotland;  and  the  Court  ultimately  decided  in  favour  of  the  claimants,  Sir  John 
Campbell  and  Captain  Patrick  Campbell,  as  against  Mr.  Eowand,  in  consequence  of 
which  Mr.  Eowand  lost  his  security ;  and  Mr.  Eowand  has  instituted  the  present  pro- 
ceeding for  the  purpose  of  recovering  compensation  against  Mr.  Stevenson,  [181]  the 
professional  genUeman  employed,  on  account  of  the  losses  he  had  sustained. 

*'  This,  my  Lords,  is  an  outline  of  the  case.  The  question  turned  upon  the  nature 
and  the  form  of  the  security.  According  to  the  law  of  Scotland,  all  real  property  is 
supposed  to  be  held  of  some  superior.  The  instrument  in  this  case,  which  was  an 
instrument  for  the  purpose  of  effecting  the  security,  was  an  heritable  bond,  and  the 
terms  of  the  obligation  were  these  : — *  The  property  so  disponed  in  security  is  declared 
'  in  the  said  bond  to  be  holden  a  me  m  manner  following ;  to  be  holden  from  me,  of 
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'  and  under  my  immediate  lawful  superiors  thereof,  in  the  same  manner  as  I  hold  the 
<  same  myself,  and  for  payment  of  the  same  feu-duties  as  I  pay  or  am  bound  to  pay ; ' 
so  that  it  appears  by  the  terms  of  this  obligation,  that  the  property  disposed  in  security 
was  to  be  holden  from  him  imder  the  superior  lord.  This  obligation  was  followed  by 
the  ordinary  procuratory  of  resignation,  and  by  an  instrument  of  sasine  in  general 
terms,  not  pointing  out  the  manner  in  which  the  property  was  to  be  holden  under  that 
instrument  of  sasine.  Mr.  Wardrope,  in  whose  name  the  money  was  lent,  who  was  a 
partner  with  Mr.  Kowand,  and  in  whose  name  the  security  was  to  be  taken,  was  infeft, 
and  the  instrument  of  sasine  was  in  the  ordinary  way  entered  on  record.  It  appears, 
therefore,  under  these  circumstances,  according  to  these  instruments,  that  the  property 
was  to  be  holden  of  the  superior  lord;  and  that  the  infeftment  under  that  general 
instrument  of  sasine  was  an  infeftment  by  which  Mr.  Wardrope,  who  may  be  considered 
in  this  case  as  representing  Mr.  Eowand,  was  to  hold  the  property  of  the  superior  lord. 

"  But>  my  Lordsi  in  order  to  complete  such  a  security,  it  was  necessary  there  should 
be  a  charter  of  confirmation  from  the  superior  lord  in  order  to  give  efl&cacy  to  the  infeft- 
ment ;  for  the  infeftment  was  without  warrant  so  far  as  the  superior  lord  was  concerned, 
and  it  appears  that  no  application  whatever  was  made  by  Mr.  Stevenson  for  the  purpose 
of  procuring  this  charter  of  confirmation.  According  to  the  ordinary  mode  in  which 
conveyances  of  this  kind  are  executed,  the  terms  of  the  obligation  are,  '  to  be  holden  a 
^  mevd  de  me,*  K  the  obligation  had  been  in  these  terms,  then  the  infeftment  would 
have  operated  as  a  valid  infeftment  to  constitute  a  base  holding,  which,  as  to  third 
persons,  would  have  been  operative,  whatever  might  have  been  the  effect  of  it  with 
reference  to  the  superior  lord. 

"  When  the  case  came  into  the  Court  below,  in  the  contest  between  Mr.  Bowand  on 
the  one  side,  and  Sir  John  Campbell  and  Captain  Patrick  Campbell  on  the  other,  it  was 
contended  on  the  part  of  Mr.  Eowand,  that  as  the  instrument  of  sasine  was  in  general 
terms,  and  as  it  proceoded  from  Mr  Campbell,  it  created  at  all  events  a  base  holding. 
On  this  ground^the  case  was  argued  in  the  Court  below.  The  Court  was  at  first  divided 
in  opinion ;  and  it  was  not  until  after  consideration,  and  much  discussion,  that  they 
came  to  the  opinion,  that,  looking  to  the  terms  of  the  obligation,  the  holding  was  to  be 
con-  [182]  -sidered  a  holding  of  the  superior  lord,  and  that  therefore  it  was  defective, 
inasmuch  as  there  was  no  charter  of  confirmation.  They  considered,  and  I  think  pro- 
perly considered,  that  as  the  instrument  of  sasine  was  in  general  terms,  it  must  be  con- 
strued in  reference  to  the  terms  of  the  obligation ;  and  as  the  terms  of  the  obligation 
pointed  out  a  holding  under  the  superior  lord,  and  under  the  superior  lord  only,  that 
construction  must  be  put  upon  the  instrument  of  sasine ;  and  that  the  infeftment  must 
be  considered  an  infeftment  under  the  superior  lord,  and  not  being  confirmed,  and  there 
being  no  warrant  from  him,  it  must  be  held  to  be  defective. 

'*  My  Lords,  I  beg  to  state,  that  the  construction  put  by  the  Court  of  Session  on  this 
instrument  is,  in  my  opinion,  the  right  construction.  But  in  this  case  it  is  argued, 
and  fairly  argued,  that  that  was  a  nice  point — a  point  on  which  the  Judges  of  the  Court 
of  Session  were  divided  for  a  considerable  time ;  that  they  did  not  come  to  a  conclusion 
upon  it  until  after  much  consideration ;  that  Counsel  of  eminence  at  the  bar  had  enter- 
tained an  opinion  that  the  security  was  valid ;  and  that  therefore  it  would  be  extremely 
hard  that  Mr.  Stevenson  should  be  made  answerable  for  such  a  mistake.  My  Lords,  I 
apprehend  the  rule  to  be  this,  that  a  solicitor  called  upon  to  perform  duties  in  his 
character  as  a  solicitor,  is  not  to  be  held  responsible  for  every  mistake  in  point  of  law 
which  he  may  commit  Every  person  is  liable  to  error,  to  mistakes  in  difficult  and 
doubtful  points  of  law ;  and  if  the  question  had  turned  solely  on  the  construction  of 
this  instrument,  I  should  be  of  opinion  that  Mr.  Stevenson  was  not  liable.  But^  my 
Lords,  the  true  distinction  is  this : — In  this  particular  case,  it  appears  that  Mr.  Stevenson, 
without  any  sufficient  reason,  departed  from  the  ordinary  and  beaten  course,  from  the 
usual  and  established  forms  of  conveyancing.  The  usual  and  established  form  of  con- 
veyancing in  cases  of  this  nature  is,  that  the  holding  should  be  in  the  form  I  have 
stated — that  the  property  should  be  disposed  to  be  held  a  me  vel  de  me.  If  the 
instrument  had  been  drawn  in  that  form,  there  would  have  been  no  question  in  the  case. 
But  if  Mr.  Stevenson,  either  from  inadvertence  or  from  want  of  knowledge,  chose  to 
depart  from  the  usual  form,  and  to  adopt  another,  raising  unnecessarily  a  nice  and 
difficult  question,  he  must  take  the  consequences  upon  himself.  Had  he  turned  out  to 
be  right,  indeed,  all  would  have  been  well ;  but  having,  from  inadvertence  or  negligence. 
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and  without  necessity,  raised  this  question,  it  appears  to  me  that  he  is  responsible  in 
point  of  law  for  the  consequences  of  this  act.-  Under  these  circumstances,  I  should 
recommend  to  your  Lordships  to  confirm  the  judgment  which  the  Court  of  Session  have 
in  this  case  pronounced,  declaring  that  Mr.  Stevenson  is  liable  to  make  good  the  loss 
sustained  by  Mr.  Eowand  in  consequence  of  his  act. 

"  I  will  take  notice  of  two  points  which  have  been  insisted  upon  by  Mr.  Stevenson 
n  his  defence.  It  was  stated  at  the  bar  that  he  was  not  in  possession  of  the  title-deeds, 
and  that  therefore  he  could  not  [183]  see  whether  subinfeudation  was  or  was  not  pro- 
hibited ;  that  this  might  have  been  prohibited,  and  there  might  have  been  a  clause  of 
irritancy.  Now,  without  considering,  and  it  is  not  necessary  for  the  present  inquiry  to 
consider,  what  would  have  been  the  effect  of  such  a  prohibition,  for  it  is  unnecessary 
for  the  determination  of  the  present  case,  it  is  sufficient  to  state,  that  it  appears  that 
Mr.  Martin,  who  acted  as  agent  of  Mr.  Campbell,  the  borrower  of  the  money,  was  in 
possession  of  the  title-deeds,  and  offered  the  inspection  of  those  title-deeds  to  Mr. 
Stevenson.  He  had  an  opportunity,  therefore,  of  examining  them  if  he  had  thought 
proper  to  apply  for  them ;  and  not  having  examined  the  title-deeds,  he  cannot  rest  his 
defence  on  the  possibility  of  any  supposed  clauses,  or  any  supposed  prohibitions,  con- 
tained in  these  title-deeds. 

"  My  Lords,  it  has  been  again  stated,  that  at  the  time  when  these  deeds  were 
delivered  by  Mr.  Stevenson  to  Mr.  Eowand,  he  stated  to  him  in  distinct  terms  that  they 
were  not  complete, — that  they  required  confirmation, — and  that  he  afterwards,  I  believe 
on  more  than  one  occasion,  called  to  the  recollection  of  Mr.  Eowand  that  the  conveyance^ 
was  not  perfect,  and  that  something  further  was  required  to  be  done.  My  Lords,  in^ 
looking  into  the  evidence,  and  considering  the  whole  of  the  case  in  this  respect,  it 
appears  to  me  that  that  part  of  the  case  adjmits  of  no  doubt — ^that  it  is  perfectly  clear 
what  was  intended  between  the  parties  at  the  time.  It  does  not  appear  that  Mr. 
Stevenson  represented  to  Mr.  Eowand,  that  it  was  necessary  that  a  con&rmation  should 
be  obtained  from  the  superior  for  the  making  the  title  good  in  Mr.  Wardrope;  but  that, 
as  the  money  was  lent  in  Mr.  Wardrope's  name,  and  the  security  was  taken  to  Mr. 
Wardrope,  preparations  were  made  for  transferring  the  title  from  Mr.  Wardrope  to  Mr. 
Eowand,  and,  until  this  were  done,  Mr.  Eowand's  title  was  not  complete.  I  am  quite 
satisfied  on  looking  into  the  documents,  and  I  was  quite  satisfied  from  what  I  heard  at 
the  bar,  that  when  it  was  stated  that  a  communication  had  been  made  by  Mr.  Stevenson 
to  Mr.  Eowand  that  the  title  was  not  complete  until  something  further  w^as  done,  that 
such  statement  related  not  to  the  confirmation  of  the  title  by  the  superior  lord,  but  to 
the  conveyance  by  Mr.  Wardrope  to  Mr.  Eowand ;  about  which  Mr.  Eowand  was  not 
at  all  solicitous,  because  Mr.  Wardrope  was  his  partner,  and  he  was  perfectly  satisfied 
of  the  solvency  of  Mr.  Wardrope.  This  is  an  explanation  which  is  quite  satisfactory 
to  my  mind,  as  far  as  it  relates  to  that  part  of  the  case.  Your  Lordships  perceive, 
therefore,  that,  as  I  before  stated,  a  nice  and  technical  point  of  law  was  without  necessity 
raised  by  the  neglect  or  the  want  of  knowledge  of  Mr.  Stevenson ;  that  in  consequence 
of  that  circumstance  Mr.  Eowand  has  lost  his  security ;  and  I  apprehend,  under  these 
circumstances,  Mr.  Eowand  is  entitled  to  recover  from  Mr.  Stevenson  the  loss  he  has 
sustained. — I  feel  myself,  therefore,  called  upon  to  recommend  to  your  Lordships  to 
afiOrm  the  decision  of  the  Court  below." 

[184]  The  House  of  Lords  accordingly  "  ordered  and  adjudged,  that  the  inter- 
"  locutors  complained  of  be  afi&rmed." 

Appdlani^a  Authorities, — (3.) — M*Lean,  Nov.  15, 1805,  (No.  2,  App.  Eeparation);  4 
Burrow's  Eeports,  260;  3  Campbell's  Eeports,  17.   Grant,  Jan.  1, 1791 ;  (Bell's  Cases,  319). 

Respondents  Authorities.— {\,) — Ogilvie,  Nov.  17,  1680,  (13,956).  Drummond, 
Nov.  10,  1680,  (13,958).  Scott,  Jan.  3,  1696,  {Ih.).  Johnston,  Dec.  9, 1709,  (13,959). 
Wood,  Nov.  28,  1710,  (13,960).  Eobertson,  July  27,  1725,  (13,963).  Eae,  July  29, 
1741,  {Ih).  Goldie,  Jan.  4,  1757,  (13,965).  Mason,  Feb.  14,  1787,  (13,967).  Lillie, 
Dec.  13,  1816,  (F.C.);  aff.  May  25,  1819.  Duguid,  July  3,  1817,  (F.C.).  Currie, 
June  17,  1823,  (2  S.  &  D.  407).  Struthers,  Feb.  2,  1826,  (4  S.  &  D.  418) ;  aff.  May 
28,  1827,  {ante,  II.  563). 

Sichardson  and  Conndl — Moncreiff,  Wd)8ter  and  Thomson, — Solicitors. 

[Cf.  aark  V.  Sim,  1833,  6  W.  &  S.  452.] 
S.R.R.  V.  21 
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IV.  Wilson  &  Shaw  184  [6  8.  788]. 

James  M'Gavin,  (Trustee  on  John  Stewart  and  Company's  Estate),  Appellant 

— LushiTigton — Hunter. 

James  Stewabt,  Respondent — Keay — Jarvis — Shaw. 

14th  July  1830. 

Process — Proof. — 1.  Circumstances  in  -which  it  was  held,  (reyersing  the  judgment  of 
the  Court  of  Session),  that  a  question,  whether  a  Company  had  been  dissolved  and 
goods  sold  to  a  partner  or  not,  should  be  submitted  to  a  jury,  and  the  parties 
examined  before  the  Jury  Court,  notwithstanding  that  the  dissolution  had  been 
publicly  advertised,  and  the  invoices  and  biUs  of  lading  set  forth  that  the  goods 
were  the  property  of  the  partner. 

2.  Pactum  Illicitum.  —  Question  raised,  whether  a  commercial  transaction  between 
parties  in  Great  Britain  and  America,  pending  war,  or  on  the  eve  of  war  beween 
these  countries,  was  pactum  iUicUum  f 

In  1803  the  respondent,  James  Stewart,  entered  into  partnership  with  his 
brother  John,  and  James  White,  as  manufacturers  of  cotton  goods  in  Paisley, 
under  the  firm  of  James  and  John  Stewart  and  Company.  He  had  previously 
been  in  the  United  States  of  America,  and  soon  thereafter  returned  to  that 
country.  The  company  shipped  goods  to  him  there  for  their  joint  behoof, — the 
invoices  stating  them  to  have  been  shipped  by  the  Company  ''  on  account  of  Mr. 
"  James  Stewart,  merchant  there."  During  his  residence  in  that  country,  he 
obtained  the  privil^e  of  an  Americeui  citizen,  with  the  view,  as  he  stated,  to  the 
protection  of  his  person  in  the  event  of  w£kr  taking  place  with  Britain,  which  was 
threatened  in  consequence  of  the  Orders  in  CouncU.  Although  the  invoices  were 
expressed  in  the  above  terms,  the  bills  of  lading  granted  by  the  masters  of  the 
ships  frequently  bore,  [186]  that  the  goods  were  the  property  of  the  respondent 
alone;  and  he  was  described  as  an  American  citizen  This,  he  allied,  was 
allowed  to  be  introduced  by  his  partners  in  Scotland,  for  the  purpose  of  more 
effectually  protecting  the  insurers  against  capture  by  French  vessels;  the 
insurances  on  the  goods  being  made  against  all  risks,  and  this  country  being  at 
that  time  at  war  with  France,  while  I^ance  was  at  peace  with  America. 

He  returned  to  Scotland  in  1807,  when  a  missive  of  partnership  regulating 
the  rights  of  the  parties  was  executed;  and  in  the  course  of  the  same  year  he 
again  went  to  the  United  States,  where  he  remained  till  April  1809,  when,  in 
consequence  of  the  Non-intercourse  Act,  (which  had  the  effect  to  exclude  all 
British  goods,  to  whomsoever  belonging,  from  the  American  market),  he  returned 
to  Scotland.  He  remained  in  this  country  till  July  1812,  during  which  period 
the  commercial  operations  of  the  house  were,  as  he  allied,  greatly  embarrassed 
by  the  exclusion  from  the  American  market  The  goods  which  they  had  on 
hand,  he  stated,  were,  from  their  nature,  rapidly  depreciating  in  value,  and  it 
appeared  probable,  unless  means  could  be  obtained  of  converting  them  into 
money,  that  the  Company  must  announce  an  insolvency. 

At  this  period  the  political  relations  of  America  and  Britain  stood  in  a  peculiar 
situation.  The  Non-intercourse  Act  was  still  in  force,  and  indications  of  war  very 
strong,  while,  on  the  other  hand,  the  American  GU)veniment  had  announced,  that 
so  soon  as  the  Orders  in  Council  were  recalled,  the  Non-intercourse  Act  would 
be  withdrawn.  Proceedings  had  taken  place  in  Parliament  with  a  view  to  the 
recall  of  these  orders,  and  they  were  recalled  on  the  23d  of  June  1812.  Under 
these  circumstances,  the  respondent  stated,  that  an  arrangement  was  made  between 
him  and  his  partners,  by  which  it  was  agreed  that  the  Company  should  be  dis- 
solved, but  that  the  pubKc  announcement  of  the  dissolution  should  not  be  made 
till  after  the  debts  had  been  paid  off; — that  he  should  purchase  the  stock  of  the 
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Company  and  cany  it  to  America,  (for  which  market  it  had  been  manufactured) ; 
— that  it  was  his  intention,  if  he  found,  on  arriving  on  the  coast  of  the  United 
States,  that  the  Non-intercourse  Act  was  still  in  force,  (which  applied  equally  to 
American  and  British  subjects),  to  proceed  to  the  British  port  of  Halifax,  and 
there  await  the  announcement  of  the  recall  of  the  Orders  in  Council,  and  conse- 
quent withdrawal  of  the  Non-intercourse  Act ;  and  that,  on  the  other  hand,  if  he 
found  that  the  Act  had  ceased  to  be  in  operation,  but  that  war  had  taken  place, 
he  would  land  in  the  United  States,  as  his  rights  of  a  citizen  entitled  him  to  do, 
and  there  dispose  of  his  property. 

[186]  In  entering  into  this  arrangement,  he  stated,  that  the  leading  object 
of  all  parties  was  the  payment  of  the  debts  of  the  Company,  for  which  he  was 
to  make  remittances  from  America;  but  that  the  goods  were  bonajide  sold  to 
him,  and  the  whole  risk  of  loss  was  imposed  upon  him,  while,  if  there  was  profit, 
it  was  to  belong  to  him  exclusively. 

The  invoices,  which  were  delivered  and  subscribed  by  the  Company,  bore,  that 
the  goods  were  "  on  the  proper  account  and  risk  of  Mr.  James  Stewart,  merchant, 
"  New  York,"  and  the  bills  of  lading  were  expressed  in  the  same  terms.  The 
policies  of  insurance  were  taken  subject  to  a  qualification,  that  the  insurer  should 
not  be  liable  in  the  event  of  American  capture;  an  exemption  from  liability 
which  the  respondent  alleged  was  introduced  because  the  goods  were  his  property, 
and  that,  as  he  was  an  American  citizen,  he  would  be  entitled  to  vindicate  them. 
Previous  to  his  departure,  the  books  of  the  Company  were  balanced. 

On  his  arrival  on  the  coast  of  the  United  States,  he  found  that  the  Non-inter- 
course Act  was  still  in  operation,  and  that  war  had  been  declared.  The  crew  of 
the  ship  (which  was  American)  refused  to  proceed  to  Halifax ;  and  the  goods  on 
board  of  her  were  seized,  under  the  Non-intercourse  Act,  by  an  American  revenue 
cutter.  Subsequent  shipments  were  made  by  the  Company ;  the  invoices  and 
bills  of  lading  bearing,  that  the  goods  were  shipped  on  the  proper  account  and 
risk  of  the  respondent.  These  goods  were  captured  by  an  American  vessel  as 
prize  of  war,  on  the  allegation  that  they  were  truly  the  property  of  British 
subjects,  and  so  liable  (independent  of  the  Non-intercourse  Act)  to  capture. 
After  certain  judicial  proceedings  in  the  Courts  of  America,  (in  the  course  of 
which  the  respondent  made  oatti  that  the  goods  were  truly  Ws  property),  and 
after  granting  bond  for  their  value  in  the  event  of  it  being  discovered  that  they 
belonged  to  British  subjects,  he  made  sales,  sent  remittances  of  part  of  the  pro- 
ceeds to  the  Company,  and  required  the  public  announcement  of  the  dissolution. 
His  partners  in  Scotlaiid  accordingly  advertised  in  the  Gazette,  and  in  the  local 
newspapers,  that "  James  Stewart  ceased  to  be  a  partner  of  J.  and  J.  Stewart  and 
"  Company,  merchants  and  manufacturers  in  Paisley,  on  the  2d  of  July  1812.  " 

After  disposing  of  all  the  goods,  and  remitting  the  proceeds  to  his  former 
partners,  to  be  held,  as  he  all^d,  (after  deduction  of  the  debts  of  the  Company 
prior  to  the  date  of  the  dissolution),  for  his  behoof,  he  returned  to  Scotland  in 
1814.  The  Company  (which  now  assumed  the  firm  of  John  Stewart  and  Com- 
pany) then  rendered  him  an  account,  in  which  they  debited  themselves  [187]  with 
a  balance  as  due  to  him  of  L.2492.  At  a  subsequent  period,  however,  they  made 
a  claim  against  him  for  a  share  of  the  profits  on  the  goods  which  had  been  shipped 
to  hiTn  in  1812,  and  which  they  alleged  belonged  to  the  old  Company.  He  there- 
upon raised  an  edition  against  J  ohn  Stewart  and  Company,  and  John  Stewart  and 
James  White,  the  partners,  before  the  Sheriff  of  Eenfrewshire,  for  payment  of  the 
admitted  balance,  which  was  met  by  the  above  defence.  The  Shenflf  sustained 
the  defence,  and  assoilzied ;  whereupon  the  respondent  brought  an  advocation  to 
the  Court  of  Session. 

In  the  meanwhile,  the  estates  of  John  Stewstrt  and  Company  had  been 
sequestrated  under  the  Bankrupt  Act,  and  the  appellant,  M'Gravin,  was  appointed 
trustee.  In  this  character  he  brought  an  action  of  count  and  reckoning  against 
the  respondent,  before  the  Court  of  Session,  in  which,  after  libelling  on  the  missive 
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of  partnership,  he  set  forth  the  grounds  of  his  action  as  follows : — ^"  That,  in  terms 
"  of  this  agreement,  the  pursuers  and  the  said  James  Stewart  carried  on  business 
"  as  partners  and  copartners  in  trade,  under  the  aforesaid  firm  of  James  and  John 
"  Stewart  and  Company ;  and,  in  order  the  better  to  manage  the  said  business, 
"  the  said  James  Stewart,  as  had  been  originally  provided  for  in  the  said  agree- 
"  ment,  went  to  America,  to  conduct  the  concerns  of  the  Company,  as  often  as 
"  circumstances  required.  That  in  the  month  of  July  1812,  when  the  said  James 
"  Stewart  was  going  to  America,  and  during  the  period  that  he  was  there,  subse- 
"  quent  to  that  date,  and  down  till  the  month  of  February  1814,  the  said  James 
"  and  John  Stewart  and  Company  consigned  to  the  said  James  Stewart  various 
"  parcels  of  goods,  for  the  purpose  of  his  disposing  of  the  same,  as  one  of  the 
"  partners  of  the  said  Company,  and  for  the  general  behoof  of  the  concern.  That 
"  to  enable  the  said  James  Stewart  to  dispose  of  the  said  goods,  and  to  secure  the 
"  same  against  seizure  and  otherwise,  in  the  course  of  the  year  1807  he  obtained 
"  himself  entered  as  a  citizen  of  the  United  States ;  and  it  became  necessary  that 
"  the  said  James  and  John  Stewart  and  Compjmy,  of  which  concern  the  said 
"  James  Stewart  was  one  of  the  individual  partners  as  aforesaid,  should  make 
''  out  the  invoices  in  the  name  of  the  said  James  Stewart,  as  the  purchaser  from 
"  the  said  James  and  John  Stewart  and  Company.  That  in  the  month  of  July 
"  1812  the  Non-intercourse  Act  between  America  and  Great  Britain  was  in  force, 
''  and  the  greatest  caution  and  prudence  was  necesstuy  on  the  part  of  British 
"  merchants,  as  well  to  secure  the  property  which  they  had  in  that  country,  as 
"  to  carry  on  the  business  in  which  they  had  previously  been  engaged.  That  the 
"  said  James  Stewart,  defender,  was  fully  aware  of  the  [ISB]  delicacy  and 
"  danger  which  attended  an  open  communication  with  the  pursuers,  his  partners ; 
"  and  therefore,  during  the  period  subsequent  to  the  month  of  July  1812,  while 
"  he  remained  in  America  managing  the  concerns  of  the  Company,  he  cautiously 
"  observed,  and  enjoined  the  pursuers,  his  partners,  to  observe  the  greatest 
"  secrecy  in  their  concerns,  and  to  obey  his  instructions  in  conducting  the 
"  business  of  the  Company,  and  holding  him  ostensibly  and  publicly  as  the 
"  purchaser  of  the  goods  shipped  by  the  said  Companv,  and  to  regard  and  consider 
"  him  as  a  citizen  of  the  United  States,  and  to  hold  out  that  he  was  noways 
"  connected  with  the  said  Company ;  (of  which  he  was,  nevertheless,  a  partner, 
"  and  had  been  sent  to  the  United  States  for  the  sole  purposes  of  executing  and 
"  managing  the  affairs  of  the  said  Company  in  that  quarter).  That,  with  the 
"  view  of  more  effectually  securing  the  property  of  the  said  James  and  John 
"  Stewart  and  Company,  and  for  the  better  security  in  carrying  on  the  said 
''  business  in  future,  the  said  James  Stewart  directed,  that  the  pursuers,  as  his 
"  partners  in  the  foresaid  concern,  should  insert  in  the  Edinburgh  Gazette  an 
"  advertisement  or  notice  importing  a  dissolution  of  the  said  Company,  and  to 
"  forward  to  him  copies  of  the  said  Gazette,  to  the  effect,  and  exclusively  for  the 
"  purpose  of  more  easily  securing  the  property  of  the  said  Company,  which  had 
"  been  captured  as  belonging  to  a  British  subject,  and  of  affording  a  protection 
"  to  any  continuation  of  the  consignment  of  goods  by  the  pursuers  as  his  partners ; 
**  to  the  end  that  the  goods  might  be  brought  to  a  safe  and  advantageous  market, 
"  for  the  behoof  of  the  Company.  That,  in  compliance  with  the  diiwjtions  of  the 
"  said  James  Stewart,  the  pursuers  followed  his  instructions,  from  a  conviction 
"  on  their  part  that  they  were  furthering  their  own  interest,  as  well  as  that  of 
"  the  defender  himself ;  and  they  accomingly  inserted  the  following  notice  in 
"  the  Edinburgh  Gazette: — (the  advertisement  was  then  quoted.)  That  the 
"  defender,  the  said  James  Stewart,  did  not  subscribe  this  advertisement ;  but 
"  the  said  John  Stewart  adhibited  the  name  '  James  Stewart '  to  it,  in  compliance 
"  with  his  advice  and  desire,  and  for  the  sole  purpose  of  fulfilling  the  object  and 
"  intention  so  anxiously  recommended  by  him,  in  order  to  save  the  goods,  or  to 
"  redeem  certain  bonds  that  might  have  been  granted  for  the  relief  and  delivery 
"  thereof.    That  this  notice  was  inserted  in  terms  of  the  request  of  the  said 
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"  James  Stewart,  and  exclusively  for  the  special  purposes  aforesaid;  but  the 
"  pursuers,  nevertheless,  kept  their  books,  and  carried  on  the  business  of  the  said 
"  concern,  in  the  same  name,  and  under  the  same  firm  of  James  and  John 
"  Stewart  [189]  and  Company,  in  terms  of,  and  agreeable  to  the  original  missive 
"  of  agreement  before  quoted.  That  the  whole  business  was  conducted  by  the 
"  pursuers  from  and  in  the  behef  and  conviction,  on  their  part,  that  the  said 
"  James  Stewart  was  to  receive  a  rateable  and  full  proportion  of  the  profits  of 
"  the  said  concern,  agreeable  to  the  share  which  he  held  in  the  Company's 
"  business,  notwithstanding  these  acts  and  deeds ;  and  they  held  and  believed, 
"  that  they  were  entitled  to,  and  would  be  furnished  with,  the  accompts  of  sales 
"  of  the  goods  of  the  Company  so  sent  to  him,  and  to  receive  their  proportionable 
"  share  of  the  profits  and  proceeds  of  such  sales." 

In  defence  the  respondent  stated, — 1.  That  the  goods  had  been  honafde  sold 
to  him,  and  the  Company  dissolved ;  and  in  support  of  this  he  founded  (inde- 
pendent of  other  evidence)  upon  the  terms  of  the  invoices  and  bills  of  lading  as 
conclusive  in  his  favour,  unless  redargued  by  his  writ  or  oath ;  and,  2.  That, 
assuming  the  all^ations  set  forth  in  the  summons  to  be  true,  (but  which  he 
pointedly  denied),  he  maintained,  that  the  Court  could  not  sustain  such  a 
summons,  because  it  set  forth  a  contract  or  agreement  to  carry  on  trade  by 
secret  and  fraudulent  means  during  war,  which  was  contrary  to  the  public  policy 
and  law  of  the  country. 

Lord  Gillies  in  the  advocation  remitted  simplicUer  ;  but  thereafter  recalled 
this  interlocutor,  and  granted  diligence  for  recovery  of  writs  in  both  actions. 
After  a  great  deal  of  procedure,  Lord  Meadowbank  (who  succeeded  Lord  Gillies) 
repelled  the  defences,  and  ordained  the  respondent  to  lodge  an  account  of 
the  proceeds  of  the  goods.  Against  this  judgment  the  respondent  reclaimed 
to  the  Inner-House;  and  their  Lordships  found,  "that  in  the  event  of  the 
"  petitioner  (James  Stewart)  being  found  ultimately  liable  to  account  for  any  part 
"  of  the  goods  sent  to  America,  the  pursuers  are  bound  to  guarantee  him  against 
"  any  bonds  which  he  may  have  granted,  or  responsibility  which  he  may  have 
"  incurred,  to  the  American  Government,  as  captors,  for  the  value  of  the  goods 
"  now  claimed  by  the  pursuers ; "  and  remitted  to  an  accountant  to  investigate 
the  books,  and  report.  The  accountant  having  reported  in  favour  of  the  respon- 
dent, the  Court,  after  ordering  condescendences  by  the  parties,  and  advising 
them,  altered,  and  in  the  action  of  count  and  reckoning  assoilzied  the  respondent, 
and  in  the  advocation  decerned  in  terms  of  the  libel,  and  found  him  entitled  to 
expenses  in  both  actions. 

M'Gavin  appealed.  (In  the  meanwhile,  both  John  Stewart  and  James 
White  had  died.) 

[190]  Appellant. — ^There  are  two  questions  of  fact  on  which  the  parties  are 
at  issue : — 1.  Whether  the  Company  was  dissolved  in  July  1812  ?  and  2.  Whether 
the  goods  shipped  to  America  were  the  property  of  the  respondent  or  of  the 
Company  ?  Both  of  these  questions  ought  to  have  been  submitted  to  a  jury, 
whereas  the  Court  of  Session  have  assimied  the  functions  of  that  tribunal,  and 
allowed  their  judgment  to  be  regulated  by  the  opinion  of  an  fiiccountant.  But 
if  the  evidence  be  inquired  into  it  will  appear,  from  the  documents  in  process, 
that  although  ex  facie  there  was  a  dissolution,  and  the  goods  were  ostensibly  the 
property  of  the  respondent,  yet  this  was  merely  assimied  in  consequence  of 
existing  political  circumstances ;  and,  in  point  of  f 6ict,  there  was  no  dissolution 
till  1814,  the  goods  belonged  to  the  Company,  and  on  that  footing  remittances 
were  made  to  them  by  the  respondent. 

The  pleas  which  he  has  maintained  in  defence  are  both  unjust  and  unfounded. 
He  plesuls,  that  the  transactions  were  of  an  illegal  character,  and  therefore, 
(while  it  is  thus  conceded  that  the  goods  belong^  to  the  Company),  founding 
on  his  own  turpitude,  he  attempts  to  withhold  the  profits.  But  in  truth  the 
transactions  were  not  illegal ;  for  although  the  goods  were  shipped  in  Scotland 
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posterior  to  the  declaration  of  war  by  America,  yet  the  existence  of  that  declara- 
tion was  not  then  known  in  Britain.  Besides,  the  respondent  himself  landed 
the  goods  in  the  United  States  after  he  was  aware  of  the  declaration  of  war, 
although  it  had  been  arranged  that  in  that  event  they  should  be  carried  to 
Halifax;  and  therefore  he  cannot  maintain  his  present  plea.  Neither  is  his 
other  defence  better  founded.  He  says,  that  he  is  entitled  to  the  privileges  and 
character  of  a  trustee,  or  at  least  that  the  trust  must  be  established  by  his  writ 
or  oath.  If  this  were  correct,  then  no  commercial  transactions  between  con- 
signer and  consignees  could  safely  be  carried  on.  But  the  documents  existing 
anterior  to  those  in  question  shew,  that  the  latter  were  mere  simulate  papers. 
It  was  by  means  of  such  documents  that  the  greater  part  of  the  commerce  of 
Britain  was  transacted  during  the  war. 

Respondent, — 1.  The  pleas  imputed  to  the  respondent  are  entirely  misrepre- 
sented. He  does  not  plead,  that  in  point  of  fact  the  transaction  was  of  an 
illegal  nature.  On  the  contrary,  his  defence  is,  that  it  was  a  legal  transaction — 
the  goods  having  been  bonafde  sold  to  him  before  he  sailed  from  Scotland.  His 
prelmiinary  plea  is  rested  entirely  on  the  terms  of  the  mmmons  of  the  appellant 
It  is  there  set  forth,  that  an  arrangement  was  entered  into  between  [191]  the 
parties  to  carry  on  trade  between  this  country  and  America,  during  a  period 
when  hostilities  were  in  existence ;  that  the  documents  were  conceived  in  the 
terms  in  which  they  are  expressed,  to  defeat  the  public  policy  of  the  country ; 
and  that  this  was  to  be  accomplished  by  means  of  fraud  on  the  British  Govern- 
ment, and  by  perjury  on  the  part  of  the  respondent  The  question,  therefore, 
which  he  submitted  for  the  judgment  of  the  Court  of  Session,  and  submits  to 
this  House,  is,  whether,  assuming  the  allegations  in  the  siunmons  to  be  true, 
(but  which  he  has  pointedly  denied),  such  an  action  can  be  maintained  in  a 
Court  of  law  ?  He  does  not,  therefore,  plead  his  own  turpitude,  because  his 
preliminary  defence  rests  entirely  on  the  mode  in  which  the  appellant  has 
thought  fit  to  libel  his  summons. 

His  other  defence  is  equally  misrepresented.  He  does  not  maintain  that  he 
is  a  trustee.  On  the  contrary,  he  avers  that  the  goods  were  actually  sold  to 
him ;  and  in  evidence  of  this  he  refers  to  the  bills  of  sale  or  invoices,  which  form 
the  proper  writ  of  the  Company,  and  which  prove  that  they  sold  the  goods  to 
him.  To  elide  the  eflfect  of  these  documents,  the  appellant  alleges  that  the 
respondent  held  the  goods  in  trust ;  so  that  the  averment  that  he  is  a  trustee  is 
that  of  the  appellant,  and  not  of  the  respondent  His  answer  to  this  allegation 
is  a  denial  of  the  fact,  and  a  reference  to  the  statute  1696,  c.  5,  by  which  it  is 
enacted,  that  an  all^ation  of  this  nature  can  only  be  established  by  writ  or 
oath, — a  rule  which  was  enforced  in  regard  to  bills  of  lading,  in  the  case  of 
Wilson  V.  Keay,  26th  February  1787. 

Neither  is  this  a  case  which  required  to  be  submitted  to  a  jury ;  for  where 
there  are  written  documents  which  can  only  be  overcome  by  the  writ  or  oath 
of  party,  it  never  has  been  the  piuctice  of  the  Court  of  Session,  nor  does  the 
statute  require  that  such  a  case  should  be  sent  for  trial  by  jury.  The  investiga- 
tion in  the  Court  below  was  properly  confined  to  an  inquiry  into  the  books  of 
the  parties ;  and  it  is  customary  in  such  cases  to  avail  themselves  of  the  assist- 
ance of  an  accountant. 

2.  But  in  truth  neither  the  Company  nor  the  appellant  have  any  proper 
title  or  interest  to  insist  in  this  action ;  and  at  all  events  they  are  bound,  ante 
omnia,  to  relieve  the  respondent  of  any  claim  under  the  bonds  granted  to  the 
American  Government  It  is  not  true  that  the  goods  were  placed  wit^n  the 
power  of  that  Government  by  the  exit  of  the  respondent,  or  that  it  was  arranged 
that  he  was  to  carry  them  to  Halifax  in  the  event  of  war.  He  made  a  provision 
with  the  insurers  for  liberty  to  go  to  Halifax ;  but  this  was  with  reference  to 
to  the  possibility  of  the  Non-intercourse  Act  [192]  being  in  force.  The  vessel, 
however,  was  seized  under  that  Act;  and  it  was  only  tecause  the  goods  were 
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held  to  be  the  property  of  the  respondent,  an  American  citizen,  that  they  were 
ultimately  restored  to  him.  The  other  goods  were  captured  as  prize  of  war ;  and 
it  was  for  the  same  reason,  and  on  granting  bond  to  the  captors,  that  they  were 
restored  to  the  respondent.  If  therefore  it  shall  be  found,  by  a  judgment  of  the 
Courts  of  this  country,  that  these  goods  belonged  not  to  the  respondent  but  to 
British  subjects,  the  American  Government  and  the  captors  will,  agreeably  to 
the  law  of  nations,  be  entitled  to  the  value  of  the  goods ;  so  that  the  appellant 
could  take  nothing  by  this  action. 

Lord  Wtnpord. — "  My  Lords,  This  is  an  action  of  account  and  reckoning,  which 
was  brought  by  the  appellant  in  the  Court  of  Session  in  Scotland  against  the  respondent. 
The  judgment  pronounced  in  the  Court  of  Session  was  in  favour  of  the  respondent.  I 
have  to  state  to  your  Lordships,  however,  that  the  decision  was  not  unanimous,  but  the 
judgment  was  pronounced  by  a  majority  of  the  Court  The  pursuer  sought  to  recover, 
by  that  action,  the  profits  of  a  partnership  from  1812  to  1814.  It  was  admitted,  that 
up  to  1812  a  partnership  existed;  but  it  was  insisted  by  the  respondent  that  it  was 
determined  in  that  year,  and  that  the  pursuer  was  not  entitled  to  any  account  of  profits 
from  that  year  to  the  year  1814.  The  respondent  also  set  up  the  unrighteous  defence, 
that  the  partnership  in  which  he  had  been  concerned  was  illegal,  and  therefore  that 
no  action  could  be  maintained  against  him  by  his  partners  to  recover  any  thing  that 
had  become  due  to  him  on  account  of  such  partnership.  If  the  business  in  which  these 
parties  were  engaged  was  illegal,  or  against  the  acknowledged  policy  of  the  law  of  Scot- 
land, however  ungracious  such  an  objection  might  be,  coming  from  one  of  the  partners, 
I  should  feel  myself  bound  to  tell  your  Lordships  that  it  must  prevail.  No  Court  of 
justice  can  assist  a  party  who  has  been  engaged  in  a  transaction  which  the  law  does  not 
allow.  But  with  respect  to  some  of  the  transactions  out  of  which  this  cause  arises, 
there  is  no  pretence  for  saying  that  they  are  illegal.  These  parties  are  Scotch  manu- 
facturers, who  had  been  in  practice  of  exporting  their  goods  to  America.  The  respon- 
dent resided  in  America,  to  conduct  the  sale  of  these  goods.  He  had  in  1809  returned 
to  Scotland,  and  in  the  year  1812  he  left  Scotland  for  America,  taking  with  him  a 
considerable  quantity  of  goods  on  account  of  the  copartnership.  This  country  was  then, 
in  consequence  of  the  recall  of  the  Orders  in  Council,  at  peace  with  America.  But 
when  the  respondent  arrived  on  the  coast  of  America,  he  found  that  war  had  been 
declared  between  Great  Britain  and  America ;  and  he  doubted  whether,  although  he 
had  taken  the  certificate  of  an  American  citizen,  and  the  property  appeared  as  American 
property,  he  should  be  safe  in  landing  the  goods  in  thd  United  States,  and  thought  of 
taking  them  [193]  to  Halifax.  He  however  resolved,  or  the  sailors  resolved,  to  carry 
the  ship  to  New  York ;  and  on  the  way  she  was  seized  by  an  American  revenue  cutter. 
At  this  time  there  was  nothing  illegal  in  exporting  goods  from  Scotland  to  America ; 
there  was  nothing  in  such  a  transaction  against  the  policy  of  our  laws; — on  the  contrary, 
by  exporting  our  manufactures  at  that  time,  these  parties  were  promoting  the  interest 
of  Great  Britain.  After  the  goods  were  landed  in  America  the  respondent  found  it 
necessary,  or  pretended  that  it  was  necessary,  that  he  should  represent  himself,  upon 
papers  formerly  obtained,  an  American  citizen,  and  should  represent  these  goods  to  be 
his  sole  property,  and  that  the  partnership  between  him  and  the  house  in  Scotland  had 
been  dissolved  in  1812.  I  am  not  aware  that  any  goods  were  exported  after  it  was 
kno\ni  here  that  we  were  at  war  with  America.  If  any  goods  were  exported  flagrarUe 
bdlOf  and  such  exports  were  not  covered  by  a  hcense  from  our  Government,  the  pursuer 
cannot  recover  for  any  profits  made  from  the  sale  of  such  goods ;  for  all  trade  with  an 
enemy  without  the  King's  license  is  illegal.  If  this  case  should  go  before  a  Jury,  it 
may  be  ascertained  whether  any  part  of  the  profits  sought  to  be  recovered  were  made 
from  the  sale  of  goods  exported,  after  it  was  known  in  this  country  that  we  were  at 
war  with  America ;  and  for  such  profits  the  pursuer  should  not  be  permitted  to  recover, 
unless  they  were  exported  under  a  license  from  the  King  of  Great  Britain.  Such  a 
license  renders  the  exportation  legal  as  far  as  this  country  is  concerned,  and  removes 
the  objection  to  any  action  brought  in  our  Courts  on  account  of  such  goods.  With 
respect  to  the  goods  exported  before  the  war  began,  although  not  sold  in  America  until 
afterwards,  nothing  has  been  done  against  the  law  of  Scodand.  The  sending  goods  to 
an  enemy  is  illegal,  because  war  puts  an  end  to  all  communication  with  a  hostile  country. 
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unless  such  communication  as  is  permitted  by  the  King  of  Great  Britain ;  it  being  con- 
sidered dangerous  to  our  country  that  an  unrestricted  communication  with  a  hostile 
country  should  be  permitted.  But  if  the  property  of  British  subjects  be  in  a  foreign 
country  before  a  war  breaks  out  with  this  country,  or  be  sent  there  afterwards  under  a 
license  from  our  King,  there  is  nothing  illegal  in  having  recourse  to  any  artifices  that 
can  be  practised  without  perjury,  or  other  means  grossly  immoral,  to  prevent  the  enemy 
from  knowing  that  such  property  belongs  to  subjects  of  this  country.  The  power  to 
seize  the  goods  of  unoffending  persons,  sent  under  the  safeguard  of  that  policy  which 
protects  commercial  intercourse  between  all  civilized  nations,  because  a  war  breaks  out 
with  the  State  to  which  these  persons  belong,  is  such  as  men  are  justified  in  defeating 
by  almost  any  means.  When  Buonaparte  attempted,  by  the  Berlin  and  Milan  decrees, 
to  prevent  us  from  having  any  trade  with  the  Continent  of  Europe,  it  was  thought  right 
to  permit  that  attempt  to  be  defeated  by  simulate  papers,  as  they  were  called.  By  these 
papers,  ships  that  came  directly  from  Great  Britain,  loaden  with  our  manufactures  and 
our  colonial  produce,  ap-  [194]  -peared  to  have  cle^u^  out  from  some  neutral  port.  In 
policies  of  insurance  upon  such  ships,  power  was  expressly  given  to  use  these  simulated 
papers.  If  these  were  allowable  to  enable  us  to  continue  our  trade  during  war,  the 
setting  up  the  pretence  that  goods  admitted  into  the  enemy's  country  before  the  war 
began,  are  the  property  of  subjects  of  that  country,  to  prevent  the  seizure  of  such  goods, 
is  justifiable.  But  it  has  been  said,  that  the  respondent  must  have  perjured  himself  to 
protect  those  goods,  if  the  interest  in  the  firm  had  not  been  f uUy  conveyed  to  him ;  for 
he  was  obliged  to  swear  that  these  goods  were  his  property,  and  that  no  British  subject 
had  any  interest  in  them.  He  might  have  evaded  the  necessity  of  taking  any  such 
oath,  if,  when  he  arrived  on  the  coast  of  America,  and  found  that  there  was  war  between 
that  country  and  this,  he  had  taken  the  goods  to  Halifax.  Importing  the  goods  into 
the  United  States  was  an  act  of  his  own,  with  which  his  partners  did  not  interfere. 
His  partners  in  Scotland  did  not  know,  that  by  the  law  and  and  practice  of  America  the 
respondent  had  placed  himself  in  a  situation  in  which  it  would  be  necessary  for  him  to 
take  such  an  oath.  His  partners  in  Scotland  did  not  assent  to  his  taking  this  oath, 
nor  were  they  privy  to  his  taking  it.  The  perjury  is  all  the  respondent's  own.  The 
appellant  is  not  a  particeps  erimints,  and  the  respondent  cannot  defeat  the  appellant  by 
any  allegation  of  his  own  turpitude.  If  I  had  seen  a  scintilla  of  proof  that  the  appel- 
lant directly  or  indirectly  countenanced  the  respondent's  taking  an  oath  which  the 
appellant  knew«to  be  false,  I  would  not  advise  your  Lordships  to  give  him  any  assist- 
ance :  although  the  allowing  simulate  papers  always  leads  to  tJie  commission  of  perjury, 
and  although  I  am  afraid  actions  were  maintained  where  perjury  had  been  committed, 
I  will  never  consent  to  sanction  perjury,  even  when  it  is  had  recourse  to  in  order  to 
deceive  the  enemies  of  the  country, 

"  Another  objection,  not  more  entitled  to  your  Lordships'  favourable  consideration 
than  the  last,  has  been  taken  by  the  respondent^  namely,  that  the  respondent  is  a  trustee, 
and  that  he  has  not  declared,  either  in  writing  or  on  oath,  for  whom  he  is  a  trustee.  If 
this  objection  were  to  prevail,  it  would  destroy  the  import  trade  of  Scotland.  Upon 
bills  of  lading  it  generally  appears  as  if  the  goods  actucdly  belonged  to  the  consignee, 
although  they  are  to  be  held  by  him  on  account  of  some  other  person.  If  the  true  owner 
could  not  get  goods,  or  the  proceeds  of  goods,  out  of  the  hands  of  a  consignee,  to  whom 
they  are  sent  under  a  bill  of  loading  in  the  form  that  is  used  all  over  Europe,  who  would 
send  his  goods  to  a  Scotch  market  ?  But  there  is,  besides  the  bill  of  loading,  an  invoice, 
which  is  sent  with  goods,  and  under  which  the  consignee  takes  the  goods.  Now,  it 
appears  from  the  invoices  in  this  case,  that  the  goods  were  not  on  account  of  the  con- 
signee solely,  but  on  account  of  the  firm  to  which  both  these  parties  belonged.  These 
two  papers  must  be  taken  together ;  and  then  it  clearly  appears,  in  a  writing  which 
came  to  the  respondent  with  the  goods,  to  whom  these  goods  belong.  This  paper  is  in 
the  handwriting  of  one  of  the  partners.  [196]  All  the  partners  are  agents  for  each 
other.  This  writing,  therefore,  takes  the  case  out  of  the  statute  relative  to  trusts.  But 
this  statute  has  nothing  to  do  with  such  a  case :  There  is  no  trust  created  by  the  bill  of 
lading ;  It  is  a  simple  deposit  of  the  goods.  On  whose  account  that  deposit  is  made,  is 
to  be  ascertained  by  looking  at  the  invoice. 

**  The  last  question  is  a  question  of  fact.  Did  the  partnership,  which  it  is  admitted 
once  existed  between  these  parties,  terminate  in  1812  or  1814C-(Lord  Wynford  here 
gave  reasons  why  he  thought  that  this  question  ought  to  be  submitted  to  a  Jury,  before 
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whom  the  parties  should  be  examined ;  but  as  his  observations  on  this  part  of  the  case 
was  applied  to  matters  of  fact  only,  we  have  not  reported  them.) — His  Lordship  con- 
cluded by  moving,  That  the  judgment  be  reversed ; — that  the  case  be  remitted  to  the 
Court  of  Session  in  Scotland,  with  a  direction  to  submit  it  to  a  Special  Jury ; — and 
with  a  direction  that  the  parties  in  this  cause  should  be  examined  before  such  Jury." 

The  House  of  Lords  accordingly  ordered  and  adjudged, "  that  the  interlocutors 
"  complained  of  be  reversed:  And  it  is  farther  ordered,  that  the  cause  be 
"  remitted  back  to  the  Court  of  Session,  with  directions  to  submit  the  question 
"  of  facts  to  a  Special  Jury,  and  that  it  be  an  instruction  to  the  Jury  Court 
"  to  examine  the  parties  mva  voce  before  them."  ^ 

Appellants  Authorities, — Brown,  June  24,  1823 ;  2  Shaw's  Ap.  Cases,  373. 

Respondent* s  AtUhorities. — ^Bjnk.  Quest  Jur.  Pub.  lib.  1,  c.  3;  1  Robertson's 
Reports,  196 ;  1696,  c.  5.  Abercrombie,  Dec.  17,  1667,  (12,313.)  Wilson,  Feb.  26, 
1787,  (12,353). 

A,  J)obie — A.  Mundelly — Solicitors. 


IV.  Wilson  &  Shaw  196  [6  S.  418]. 


Frederick  Campbell  Stewart,  Appellant. — SoUdtor-General  (Sugdm) — Adam 

— Kdye. 

Stewart  Murray  Fullarton,  and  Others.  Respondents. — Brougham — ffaldane. 

16th  July  1830. 

Entail. — Held,  (reversing  the  judgment  of  the  Court  of  Session),  that  although  an  entail 
contain  a  prohibition  against  selling,  yet,  if  the  irritant  and  resolutive  clauses  do 
not  apply  to  sales,  the  heir  in  possession  is  entitled  to  sell,  and  is  not  bound  to 
reinvest  the  price  in  other  lands. 

John  Murray  Stewait  of  Blackbarony  executed,  on  the  28th  of  May  1763, 
a  deed  of  entail  of  his  estate  of  Ascog,  by  which,  on  the  narrative  that  he  had 
resolved,  for  the  standing  of  his  family,  to  make  the  same,  he  conveyed,  "  under 
"  the  burdens,  conditions,  provisions,  clauses  irritant  and  resolutive,  after 
"  expressed,"  the  lands  of  Ascog,  mansion-house  thereof,  mill  and  mill  lands, 
and  the  place  of  sepulture  and  seat  in  the  parish  church  of  the  family,  to  and 
in  favour  of  himself,  and  the  heirs  of  his  body;  whom  failing,  to  Archibald 
M* Arthur,  only  son  of  John  M' Arthur  of  Milton,  and  the  heirs-male  of  his 
body;  whom  failiug,  (after  other  substitutions),  to  George  Fullarton  of 
Bartonholme,  son  of  the  deceased  Eobert  Fullarton  of  Bartonholme,  and  the 
heirs-male  of  his  body;  but  expressly  providing  and  declaring,  "that  if  the 
"  lands  and  others  foresaid  conveyed  by  virtue  of  these  presents,  happen  to  fall 
"  and  devolve  upon  any  of  the  heirs-male  of  the  body  of  the  said  John  M'Arthur 
"  of  Milton  in  virtue  of  these  presents,  or  the  heirs-male  of  the  body  of  the  said 

^  When  this  judgment  came  to  bo  applied  in  the  Court  of  Session,  a  difficulty  arose 
as  to  the  practicability  of  doing  so  accoiding  to  the  established  forms  of  that  and  of  the 
Jury  Court)  and  from  the  circumstance  of  eh  the  original  parties  being  dead  except  the 
respondent.  After  consulting  all  the  Judges,  the  Court  superseded  the  matter  till  a 
communication  should  be  mauie  with  the  House  of  Lords.  See  9  S.  &  D.  p.  17.  In 
consequence,  a  bill  was  brought  into  Parliament,  (Oct.  1831),  to  set  aside  the  judgment, 
and  rehear  the  parties,  but  was  afterwards  withdrawn ;  and,  on  a  search  of  precedents 
as  to  the  competency  of  amending  the  judgment,  the  House  ordered  the  instruction  to 
examine  the  parties  to  be  struck  out 
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"  Greorge.Fullarton,  that  then  and  in  that  case  they  shall  be  holden  and  obliged 
"  to  tailzie,  as  I  hereby  bind  and  oblige  them  to  tailzie,  the  said  lands  of  Milton 
"  and  Bartonholme  respective,  npon  the  same  series  of  heirs,  and  under  the  same 
"  provisions  clauses,  irritant  and  resolutive,  that  are  contained  in  the  present 
"  tailzie,  and  cause  record  the  said  tailzie  in  the  Eegister  of  Tailzies,  and  that 
"  within  five  years  after  the  succession,  in  virtue  of  this  present  tailzie,  shall 
"  devolve  upon  them  respectively."  The  deed  then  contained  (among  others) 
the  following  prohibition : — "  That  it  shall  be  noways  leisum  or  lawfiS  to  the 
"  heirs  of  tailzie  and  others  succeeding  to  me  by  virtue  hereof,  in  no  time 
"  coming,  to  alter,  innovate,  and  annul  this  present  tailzie,  or  invert  the  order 
"  of  succession  hereby  appointed  and  settled  by  me,  or  which  shall  hereafter  be 
"  appointed  and  settled  by  a  writing  under  my  hand  in  manner  foresaid,  any 
**  manner  of  way,  nor  to  possess  [197]  the  above  lands  and  estate  by  any  other 
"  title  than  by  this  present  deed  of  entail ;  and  they  shall  be  bound  to  registrate 
"  the  same,  and  an  additional  settlement  or  deed  relating  thereto,  in  the  Eecord 
"  of  Tailzies  and  General  Register,  within  six  months  after  my  decease,  and 
"  their  coming  to  the  knowledge  thereof:  nor  shall  they  have  any  power  or 
"  liberty  to  sell,  annailzie,  or  wadset  the  lands  and  others  foresaid,  or  any  part 
"  thereof,  except  allenarly  such  a  part  and  portion  of  the  same  as  shall  be  found 
"  necessary  for  relieving,  paying,  and  satisfying  the  debts  and  obligements 
"  contracted  and  granted  by  me,  and  which  shall  be  justly  resting  by  me  at  the 
"  time  of  my  decease,  or  so  much  of  my  said  debts  as  shall  not  be  cleared  and 
"  satisfied  by  any  of  the  heirs  of  tailzie  out  of  their  own  proper  means  and 
"  estate,  in  manner  underwritten ;  with  power  to  any  of  my  heirs  of  tailzie, 
"  succeeding  to  me  by  virtue  of  these  presents,  to  wadset,  under  reversion,  so 
"  much  lands  allenarly  as  shall  correspond  and  have  just  proportion  to  my  said 
"  debts  resting  and  unpaid  in  manner  foresaid,  and  no  more,  and  whereof  the 
"  mails  and  duties  shall  not  exceed  the  annualrent  of  the  debt  to  be  paid 
"  therewith :  nor  shall  the  said  heirs  of  tailzie,  and  others  succeeding  to  me,  in 
"  any  time  coming,  have  power  or  liberty  to  contract  any  debts,  or  sums  of 
"  money,  or  even  grant  provisions  to  younger  children,  sons  or  daughters,  except 
"  as  hereafter  is  provided,  whereby  the  lands  and  others  above- written  may  be 
"  any  ways  affected ;  or  grant  any  heritable  or  moveable  bonds,  infef tments  of 
"  annualrent,  and  other  rights  and  securities  whatsomever,  whereby  the  lands 
"  and  others  foresaid  may  be  any  ways  evicted  or  carried  oflf,  to  the  prejudice 
"  of  the  next  succeeding  heir  of  tailzie,"  &c.  Then  followed  the  irritant  and 
resolutive  clauses,  in  these  terms : — "  Declaring,  likeas  it  is  hereby  expressly 
"  provided  and  declared,  and  shall  be  provided  and  declared  in  the  charters, 
"  infef  tments,  and  others  to  follow  hereupon,  that  if  any  of  the  heirs  of  tailzie 
**  above-mentioned,  or  the  husbands  of  the  heirs-female,  shall  not  use  the  name 
"  and  arms  of  Stewart  of  Ascog,  or  shall  alter  and  innovate  this  present  tailzie, 
"  or  invert  the  succession  from  the  order  hereby  appointed,  or  which  I  shall 
"  appoint  by  a  writing  under  my  hand,  or  possess  the  said  lands  and  estate  by 
"  any  other  title  than  these  presents,  or  fail  to  register  the  same,  or  any 
"  additional  settlement  relative  thereto,  in  manner  as  above ;  or  if  they  wadset 
"  any  of  the  lands  and  others  foresaid,  except  so  much  allenarly,  or  such  a 
"  part  or  portion  of  the  same,  as  shall  be  found  necessary  for  relieving,  satisfying, 
"  and  paying  the  debts  and  obligements  contracted,  and  which  shall  be  justly 
"  resting  the  time  [198]  of  my  decease,  or  so  much  of  my  said  debts  as  shall  not 
*'  be  cleared  and  satisfied  by  my  said  heirs  of  tailzie  their  own  means  and  estate, 
"  in  manner  foresaid,  and  which  they  have  power  to  wadset  in  the  terms  above 
"  provided  allenarly ;  or  if  they  shall  contract  any  debts,  or  grant  any  provisions 
"  to  younger  children,  sons  or  daughters,  (except  as  hereafter  is  provided),  or 
"  grant  any  bonds,  heritable  or  moveable,  or  other  rights  or  securities,  whereby 
''  the  lands  and  others  foresaid  may  be  ciffected,  evicted,  or  carried  away,  to  the 
"  prejudice  of  the  next  succeeding  heir,  then  not  only  shall  the  deeds  so  to  be 
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"  done  by  them  be  void  and  null  in  themselves,  as  if  the  same  hswi  never  been 
"  granted  or  done,  and  shall  be  noways  valid  for  aflfecting  and  burdening  the 
"  lands  and  others  foresaid,  or  any  part  thereof,  to  the  prejudice  of  the  next 
"  succeeding  heir  of  tailzie,  their  peaceable  possession,  bruiking,  and  enjoying 
"  of  the  same,  free  of  the  said  debts,  deeds,  and  burdens  thereof ;  but  also,  the 
"  said  heir  contravening,  for  him  or  herself  alone,  shall  ipso  facto  lose  and  amit 
''  the  benefit  of  this  present  tailzie,  and  the  lands  and  others  foresaid  shall  fall 
"  and  accresce  to  the  next  heir  provided  to  the  succession  as  above,  in  the  same 
**  manner  as  if  the  former  heir  who  shall  contravene  had  never  existed,  or  had 
"  been  deceased,"  &c. 

Although  the  prohibitory  clause  was  thus  directed  against  selling,  yet  it  will 
be  observed,  that  sales  were  not  mentioned  in  the  enumeration  of  the  various 
acts  to  which  the  irritant  and  resolutive  clauses  apply, — an  omission  which 
gave  rise  to  the  present  question. 

Besides  the  special  disposition  of  the  lands  of  Ascog,  the  entailer  conveyed 
his  whole  heritable  and  moveable  property  to  the  respective  substitutes,  but 
declaring  that  they  "  shall  be  holden  and  obliged,  in  the  strictest  manner,  by 
"  their  acceptance  hereof,  to  convert  the  said  heritable  and  moveable  subjects 
"  generally  above  disponed  into  money,  and  to  uplift  the  debts  and  sums  of 
"  money  above  assigned;  and,  after  payment  of  my  proper  debts  and  the 
"  legacies,  if  any  be,  to  ware,  employ,  and  bestow  the  free  residue  or  remainder 
"  of  my  said  separate  effects,  heritable  or  moveable,  when  so  converted,  upon 
"  purchasing  of  land  in  Scotland ;  and  to  take  the  rights  and  securities  of  the 
"  lands  so  to  be  purchased,  in  the  form  of  a  strict  entail,  to  the  same  series  of 
"  heirs,  and  with  and  under  the  same  conditions,  provisions,  burdens,  reservations, 
''  restrictions,  limitations,  clauses  irritant,  and  faculties,  as  are  above  set  down 
"  with  respect  to  my  tailzied  lands  herein  mentioned;  and  to  put  the  said 
"  tailzie  on  record,  so  as  the  [199]  lands  thus  to  be  purchased,  and  these  my 
"  other  lands,  may  be  conjoined  inseparably  in  all  time  thereafter,"  &c. 

The  deed  was  duly  recorded,  and  on  the  death  of  the  entailer  Archibald 
M'Arthur  (who  assumed  the  name  of  Stewart)  succeeded,  and  implemented  the 
latter  provision  by  purchasing  the  lands  of  Drumfin,  and  executing  an  entail 
which  was  duly  recorded.  Thereafter,  on  the  death  of  Archibald  M* Arthur,  the 
present  appellant,  Frederick  Campbell  Stewart,  Esq.  succeeded  as  heir-substitute 
under  both  these  entails. 

To  ascertain  the  extent  of  his  powers,  he  brought  an  action  of  declarator 
before  the  Court  of  Session,  to  which  he  called  the  existing  heirs  of  entail  as 
defenders ;  and  in  which  he  concluded  to  have  it  found,  that  he  "  has  full  and 
"  undoubted  right  and  power  to  sell  and  alienate  the  several  lands,  mills,  teinds, 
"  fishings,  and  whole  other  subjects  contained  in  the  two  deeds  of  tailzie  before 
"  mentioned,  in  any  way  he  may  think  proper,  for  a  fair  price,  or  other  onerous 
"  consideration ;  and  that  the  pursuer  has  full  and  undoubted  right  and  power 
"  to  grant  and  execute  all  dispositions,  conveyances,  deeds,  and  writings  what- 
"  soever,  which  may  be  requisite  or  necessary  for  eflfectually  conveying  the 
"  whole,  or  any  part  or  parts  of  the  said  lands  and  others  which  may  be  so  sold 
"  and  alienated;  and  that  the  pursuer  is  not  prevented  from  selling  and 
*'  alienating,  in  any  way  he  may  tlunk  proper,  for  a  fair  price,  or  onerous  con- 
"  sideration,  the  lands  and  others  before-mentioned  by  the  foresaid  two  deeds  of 
"  tailzie,  or  either  of  them,  or  by  any  of  the  titles  under  which  the  pursuer 
"  possesses  the  foresaid  several  lands  and  others.  And,  further,  it  ought  and 
"  should  be  found  and  declared,  by  decreet  foresaid,  that,  upon  selling  or 
'*  alienating  the  whole,  or  any  part  or  parts  of  the  said  several  lands  or  others 
**  contained  in  the  said  two  deeds  of  tailzie,  for  a  fair  price,  or  other  onerous 
*'  consideration,  the  said  Frederick  Campbell  Stewart,  pursuer,  has  the  sole,  full, 
*'  and  exclusive  right  to  the  price  or  prices,  or  considerations  thereof ;  that  the 
'*  same  are  the  pursuer's  absolute  property ;  and  that  he  has  full  power  to  use 
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**  and  dispose  of  the  same  at  his  pleasure ;  and  that  the  pursuer  does  not  lie 
"  under  any  obligation  to  invest,  employ,  or  lay  out  the  same,  or  any  part 
"  thereof,  in  the  purchase,  or  on  the  security  of  any  other  lands  or  estate  or 
"  otherwise,  for  the  benefit  of  the  said  heirs-substitutes  of  tailzie,  or  any  of 
•*  them ;  and  that  the  said  heirs-substitutes  of  tailzie  before-named,  or  any  of 
"  them,  have  no  right  or  title  to  interfere  with  or  controul  the  pursuer  in  the 
"  use  or  disposal  of  the  said  price  or  prices,  or  considerations  to  be  received  by 
"  him,  in  any  manner  of  way :  And  [200]  also,  that  the  said  heirs-substitut€« 
"  before-named,  or  any  of  them,  have  no  claim  or  demand  of  any  description 
"  against  the  pursuer,  or  against  his  heirs  and  representatives,  in  the  event  of 
"  the  pursuer's  death,  for  or  in  respect  of  the  sales  or  alienations  which  may  be 
"  made,  or  dispositions  or  other  writings  which  may  be  granted  or  executed  by 
"  the  pursuer,  in  the  manner  and  on  the  terms  before  specified ;  or  for  or  in 
"  respect  of  the  pursuer's  using  or  disposing  at  his  pleasure  of  the  said  price  or 
"  prices,  or  considerations  to  be  received  as  aforesaid,*'  &c. 

In  the  meanwhile,  the  appellant  had  sold  part  of  the  lands,  and  the  purchaser 
brought  a  suspension.  At  the  same  time  the  heirs  of  entail  raised  a  counter 
action  of  declarator,  to  have  it  found  "  that  the  said  Frederick  Campbell  Stewart, 
"  defender,  having  sold  and  alienated  the  foresaid  lands  and  others  contained  in 
"  the  said  two  deeds  of  tailzie,  that  the  price  or  prices,  or  considerations  received 
"  therefor,  belong  to  the  said  Stewart  Murray  Fullarton,  and  the  other  substitutes 
"  called  by  the  said  two  deeds  of  tailzie,  and  not  to  the  defender  to  be  used  by 
"  him  for  his  own  private  purposes,  and  that  the  said  defender  has  not  the 
"  power  to  use  and  dispose  of  the  same  at  his  pleasure ;  and  further,  that  the 
"  said  Frederick  Campbell  Stewart,  defender,  is  bound  to  reinvest  and  lay  out 
"  the  said  price  or  prices,  or  considerations,  and  whole  parts  and  portions 
"  thereof,  in  the  purchase  and  security  of  other  lands  and  estates,  for  the  benefit 
"  of  the  pursuer,  and  the  other  substitutes  called  alongst  with  him  under  the 
''  said  two  deeds  of  tailzie,  and  all  of  them ;  and  that  the  said  pursuer  has  good 
'*  right  and  title  to  prevent  the  defender  from  using  and  disposing  of  the  said 
"  price  or  prices,  or  considerations  so  received  or  to  be  received  by  him,  the  said 
**  defender,  from  the  purchasers  of  the  said  lands  and  others,  to  his  own 
*'  advantage;  and  also,  that  in  the  event  of  the  defender  not  reinvesting  the 
"  price  or  prices,  or  considerations  received,  or  to  be  received  by  him,  for  the 
"  lands  and  others  acquired  and  possessed  by  him  under  the  foresaid  two  deeds 
"  of  tailzie,  in  the  purchase  of  other  lands  and  estates,  to  be  taken  to  the  pursuer 
"  and  the  other  substitutes  as  aforesaid,  the  said  Stewart  Murray  Fullarton,  and 
"  each  and  every  one  of  the  other  substitute  heirs  of  tailzie,  under  the  foresaid 
"  two  deeds  of  tailzie,  have  all  and  each  of  them  legal  claims  and  demands 
'*  against  the  said  Frederick  Campbell  Stewart,  defender,  or  against  his  heirs  and 
"  representatives,  in  the  event  of  the  defender's  death,  for  damages  and  pecuniary 
*'  reparation,  to  the  extent  of  the  price  or  prices,  or  considerations  received,  or 
"  to  be  received  by  the  said  defender  for  sale  of  the  [201]  said  tailzied  lands 
"  and  others,  for  and  in  respect  of  the  said  sale  or  sales,  or  alienations,  which 
"  have  been  made  and  executed,  or  which  may  yet  be  made  and  executed  by  the 
"  defender,  and  for  and  in  respect  of  the  said  defender  using  and  disposing  of 
"  the  said  price  or  prices,  or  considerations  received,  or  to  be  received  as  afore- 
**  said,  to  lus  own  exclusive  swivantaga" 

These  actions  having  been  conjoined,  the  Court,  after  a  hearing  in  presence  of 
all  the  Judges,  and  receiving  their  opinions,  pronounced  this  interlocutor: — 
"  Find,  That  as  the  provisions  of  the  Act  1685,  c.  22,  which  r^ulates  all  questions 
"  with  purchasers  or  creditors  contracting  with  heirs  of  entail,  have  not  been 
"  observed  or  complied  with  so  far  as  regards  sale  and  alienation,  to  which  the 
"  irritant  and  resolutive  clauses  are  not  applicable,  and  that  the  prohibitory  or 
**  restraining  and  limiting  clause  cannot  per  se  affect  the  purchaser,  repel  the 
"  reasons  of  sxispension,  find  the  letters  orderly  proceeded,  and  decern :  But  in 
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"  the  declarator  at  the  instance  of  Frederick  Campbell  Stewart  of  Ascog,  find, 
**  That  the  pursuer  is  infeft  and  seized  in  the  estate  of  Ascog  and  others,  in 
"  virtue  of  two  deeds  of  entail,  under  a  provision  by  which  it  is  declared,  that 
"  the  heirs  of  entail  shall  not  *  have  any  power  or  liberty  to  sell,  annailzie,  or 
"  wadset  the  lands  and  others  foresaid,  or  any  part  thereof,'  and  that  the  same 
"  is  effectual  and  obligatory  against  the  said  pursuer,  and  that  he  has  no  right 
"  to  contravene  the  same ;  and  therefore  assoilzie  the  defenders  from  the  whole 
"  conclusions  of  the  said  action,  and  decern:  And  in  the  declarator  at  the 
"  instance  of  Stewart  Murray  Fullarton,  Esq.  of  Fullarton,  and  others,  heirs  of 
''  entail  to  the  estate  of  Ascog  and  others,  find.  That  the  said  pursuers  have, 
"  under  the  foresaid  provision  or  restraining  clause,  a  right  to  compel  the 
"  defender,  Frederick  Campbell  Stewart,  and  that  the  said  defender  is  bound,  to 
"  reinvest  and  lay  out  the  price  or  prices,  or  considerations  of  the  lands  sold  by 
"  him  contrary  to  the  said  provision  or  restraining  clause,  in  the  purchase  of 
''  other  lands  or  estates,  to  be  settled  for  the  benefit  of  all  concerned  and 
"  interested  in  the  said  two  entails,  conformably,  in  all  points,  to  the  provisions 
"  and  conditions  therein  contained,  and  accordmg  to  the  forms  and  practice  of 
"  the  law  of  Scotland ;  and  find.  That  the  defender  is  not  entitled  to  apply  or 
"  use  the  principal  sums  of  the  said  prices  or  considerations  to  his  own  private 
"  purposes,  benefit,  or  advantage,  and  decern," 

[202]  Mr.  Campbell  Stewart  appealed.  (Pending  the  appeal  he  died,  and  it 
was  revived  in  name  of  his  testamentary  trustees.) 

Appellant, — On  general  principles  of  law,  an  heir  of  entail,  if  not  effectually 
prohibited  to  sell  or  exercise  any  other  act  of  ownership,  is  entitled  to  do  that 
act.  Accordingly  the  Court  below  have  found,  that  the  appellant  is  entitled  to 
sell ;  but  while  they  have  done  so,  they  have  most  inconsistently  found,  that  he 
must  reinvest  the  price  for  the  benefit  of  persons  who  have  no  right  to  prevent 
him  from  selling.  The  ^und  on  which  this  is  rested  is,  that  there  is  an  obliga- 
tion created  by  the  prohibitory  clause  effectual  against  the  appellant,  and,  on  the 
other  hand,  9.jus  crediti  in  favour  of  the  respondents.  But  this  is  a  gratuitous 
assumption,  because  there  is  no  such  obligation  as  that  which  the  Court  has 
■found  to  exist,  either  in  the  deed  itself  or  at  common  law.  In  regard  to  the 
deed,  the  appellant  might  for  the  sake  of  argument  admit,  that  the  entailer  had 
an  intention  to  prohibit  sales :  but  a  mere  intention  is  not  sufficient ;  and  the 
Court  have  held,  that  there  is  no  effectual  obligation  or  prohibition  against 
selling.  The  question  therefore  comes  to  this,  whether  there  is  any  provision  in 
the  deed,  to  the  effect  of  reinvesting  the  price  ?  It  is  not  pretended  that  there 
is  any  such  express  clause,  and  therefore  the  judgment  cannot  rest  upon  the 
deed,  but  upon  something  else.  It  has  accordingly  been  maintained,  that  it 
must  be  presumed  to  have  been  the  intention  of  the  entailer  that  effect  should 
be  given  to  his  deed,  and  that  the  only  way  in  which  this  will  can  be  imple- 
mented, is  by  ordering  the  price  to  be  reinvested.  But  this  is  jxist  introducing 
the  doctrine  of  implication,  which  has  been  by  repeated  decisions  discarded  in 
discussions  relative  to  entails,  whether  arising  with  third  parties  or  inter  hceredes. 
Besides,  there  is  no  evidence  that  such  an  intention  was  ever  in  the  mind  of  the 
entailer.  On  the  contrary,  his  intention  was  to  preserve  the  estate  of  Ascog ; 
an  intention  inconsistent  with  the  idea  of  the  conversion  of  these  lands  into 
money,  and  the  reinvestment  of  that  money  in  other  land. 

Neither  under  the  common  law  is  there  any  such  obligation  as  that  which  is 
contended  for.  The  respondents  themselves  admit,  that  it  is  incompetent  either 
to  raise  inhibition  or  to  obtain  an  interdict,  to  the  effect  of  preserving  their 
alleged  rights.  But  if  there  were  any  such  rights  in  existence,  they  would  be 
en-  [203]  -titled  to  the  benefit  of  the  diligence  of  the  law  to  preserve  them. 
The  practical  conclusion  from  their  argument  therefore  is,  that  the  appellant  is 
under  an  oblij^tion,  but  that  it  is  one  which  cannot  be  enforced — a  proposition 
which  is  in  itself  a  contradiction.    Indeed,  if  the  argument  were  correct,  it 
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would  apply  to  the  case  where  there  is  a  defect  in  the  entail  in  regard  to  the 
contraction  of  debt  In  such  a  case  it  is  admitted,  that  the  estate  might  be 
adjudged  in  payment  of  the  debt ;  but  in  order  to  be  consistent,  the  respondents 
must  go  a  step  farther,  and  maintain,  that  they  would  be  entitled  to  compel  him 
to  reinvest,  although  he  had  not  the  means  of  doing  so,  and  although  he  had  no 
power  to  prevent  the  estate  from  being  adjudged.  This,  however,  is  obviously 
untenabla 

Bespondents. — ^There  is  a  material  distinction  between  the  effect  of  an  entail, 
as  in  a  question  with  third  parties,  and  inter  hceredes.  One  who  takes  an  estate 
under  an  entail,  takes  it  by  virtue  of  the  will  of  the  granter ;  and  he  cannot  be 
permitted  to  evade  the  plain  obligations  imposed  upon  him  by  the  granter,  from 
the  circumstance  that  the  deed  may  be  defective,  so  as  not  to  protect  the  estate 
in  a  question  with  third  parties.  It  is  true,  that  fetters  which  have  been 
omitted  cannot  be  reared  by  implication ;  but,  on  the  other  hand,  the  l^al  effect 
of  restrictions  cannot  be  impaired  by  the  n^lect  of  some  of  the  precautions 
necessary  to  render  the  entail  completa  In  the  present  case,  the  estate  was 
given  gratuitously,  under  the  burdens  and  conditions  expressed  in  the  deed  of 
entail ;  and  one  of  these  conditions  was,  that  the  heirs  should  not  sell  the  lands. 
The  appellant  took  the  estate  subject  to  that  condition ;  and  in  doing  so  he 
necessarily  came  under  an  obligation  that  he  would  not  violate,  but  woiJd  give 
effect  to  the  will  of  the  entailer.  Prior  to  the  statute  1685,  entails  contained 
nothing  but  prohibitory  clauses ;  and  at  that  time  inhibition  or  interdict  was 
competent  and  available,  even  against  third  parties.  This  shows,  that  the  pro- 
hibition contained  an  effectual  obligation.  But  by  that  statute  clauses  irritant 
and  resolutive  were  required,  in  order  to  protect  the  estate  against  purchasers  or 
creditors ;  and  as  the  diligence  of  inhibition  or  interdict  is  useful  only  to  prevent 
the  property  being  sold  or  adjudged,  that  diligence  necessarily  became  thereafter 
inapplicabla  But  still  this  did  not  affect  the  question,  whether  there  was  or  was 
not  an  obligation  on  the  heir  ?  That  there  was  such  an  obligation,  is  shewn  by 
the  fact,  that  such  diligence  was  competent  Besides,  it  is  no  test  of  the  non- 
existence of  an  obligation,  that  diligence  cannot  be  done  in  virtue  of  it ;  because, 
if  this  were  correct,  it  would  follow,  that  [204]  provisions  to  wives  and  children 
in  marriage-contracts  did  not  constitute  obligations.  But  it  is  established,  that 
they  confer  a  jus  crediti,  in  virtue  of  which  the  wife  and  children  may  rank  on 
the  estate  in  competition  with  creditors.  Accordingly  it  has  been  decided  in 
numerous  cases,  and  particularly  in  those  of  Strathnaver,  of  Gumming  of  Pitlurg, 
of  Yoimg  V.  Young,  and  of  Lockhart  v.  Stewart,  that  an  effectusd  obligation 
against  the  heir  in  possession  is  created  by  a  prohibition  in  a  defective  entail 

The  question  therefore  is  as  to  what  is  the  effect  of  the  obligation,  and  the 
nature  of  the  consequent /its  crediti  vested  in  the  heirs  of  entail  This  is  to  be 
ascertained  by  the  will  of  the  entailer.  Now  it  is  plain  that  his  object  was  the 
preservation  and  standing  of  his  name  and  family;  and  with  that  view  he 
entailed  lands,  and  ordered  others  to  be  purchased  which  he  had  never  seen.  It 
was  thus  indifferent  to  him  whether  the  family  was  kept  up  by  means  of  one 
estate  or  another.  It  was  not  so  much  the  estate  of  Ascog,  as  the  name  of 
Stewart,  which  he  wished  to  preserve.  Such  being  his  will,  the  only  mode  in 
which  effect  can  be  given  to  it  is,  by  ordaining  the  price  to  be  reinvested  in  land, 
and  an  entail  executed  agreeably  to  that  made  by  the  entailer  himself.  This  is 
not  a  claim  of  damages,  but  a  demand  that  the  price,  as  a  surrogcUum  for  the 
estate,  should  be  appued  to  accomplish  the  will  of  the  entailer. 


In  the  course  of  the  argument,  the  following  observations  were  made : — 
The  Solicitor-General  having  commenced  to  state  the  case  of  the  appellant, — 
Harl  of  Eldon. — ^All  the  Judges  were  of  opinion  there  was  a  power  to  sell ;  Is 
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Solicitor-General. — ^No,  my  Lord. 

£arl  ofMdon. — ^As  to  the  conclusions  in  the  summons,  there  is  an  alternative 
one,  that  all  the  substitutes  should  from  time  to  time  have  actions  if  the  price  is 
not  reinvested.  The  Judges  have  given  no  opinion  upon  that,  perhaps  not  think- 
ing it  necessary,  there  being  a  majority  of  the  Judges  in  favour  of  another  point. 

Solicitor-General, — So  I  conceive. 

Brougham. — ^We  do  not  know  that  the  Judges  gave  no  opinion  upon  it 

Earl  of  Eldon. — It  does  not  appear  that  they  did. 

[205]  The  Solicitor-General  proceeded  in  his  argument,  and  referred  to  Young 

V.  Young. 

Earl  of  Eldon. — ^Does  it  appear  in  what  year  that  case  was  before  this  House  ? 

Solicitor-General. — Not  at  all,  my  Lord ;  it  was  never  in  the  House  of  Lords ; 
it  was  not  referred  to  in  the  Westshiells  case,  Stewart  v.  Lockhart. 

Brotigham  (for  the  respondents)  was  quoting  some  authorities  and  a  case  from 
Mr.  Kobert  Bell,  and  a  dictum  of  Sir  Hay  CampbelL 

Earl  of  Eldon. — ^Do  either  of  these  lawyers  say,  or  are  there  any  authorities 
that  point  out  the  remedy  to  reinvest  the  purchase-money  ? 

Brougham. — Certainly  they  do  not. 

Earl  of  Eldon. — It  struck  me,  that  though  the  summons  upon  your  part  has 
an  skltemative  for  reinvestment  or  actions  of  compensation,  the  Court  has  not 
taken  any  notice  of  that  part  of  the  summons  about  compensation. — And  that 
leads  to  another  consideration, — ^How  the  compensation  in  damages  is  to  be 
recovered — against  whom — and  at  what  time  and  periods  ? 

Brotigham. — I  am  not  unaware  there  may  be  some  difl&culties  in  shewing,  at 
what  time,  and  in  what  way,  and  according  to  what  scale  of  compensation  those 
damages  are  to  be  recovered ;  and  I  should  submit,  that  that  is  one  reason  for 
adopting  the  other  branch  of  the  alternative,  and  giving  rather  an  equitable 
remedy  than  a  legal  remedy. 

Earl  of  Eldon. — ^Do  the  Judges  go  on  to  say  what  is  to  be  done  ?  It  is  one 
thing  to  say  that  the  heir  has  done  wrong,  and  another  to  say  what  is  to  be  the 
effect  of  the  act  he  has  done,  and  how  the  matter  is  to  be  set  right — I  will  state 
to  you  what  is  the  difl&culty  under  the  statute,  as  it  strikes  me.  The  difficulty  is 
this, — that  if  the  purchase-money  is  to  be  laid  out  in  a  new  purchase,  to  be 
settled  exactly  in  the  same  way,  the  moment  that  new  purchase  is  made  under 
the  statute,  the  heir  who  takes,  may  sell  again  directly :  and  is  he  then  to  be 
permitted  to  go  on  selling,  and  undoing,  and  buying,  and  doing  again  to  all 
eternity  ?  for  I  do  not  see  what  the  remedy  is  to  be,  and  the  Court  below,  in  this 
case,  has  given  no  sort  of  deliverance  upon  the  claim  of  damages.  I  do  not  know 
whether  it  would  be  the  right  way  to  proceed  if  damages  were  given ;  but  it 
appears  to  me  a  most  extraordinary  thing  to  be  said,  that  entail  is  to  be  made 
after  entail  every  week,  so  [206]  that  fifty  may  be  made  in  a  year,  and  that  nine- 
and-forty  of  them  may  be  dissolved  again  within  the  year. 

Brougham. — I  am  quite  aware  that  I  have  to  direct  my  argument  to  the  case 
put  by  one  of  your  Lordships ;  and  I  shall,  I  think,  satisfy  your  Lordships,  that 
there  is  an  answer  to  the  observation,  not  meaning  to  deny  that  that  is  the  strict 
consequence  of  my  argument : — ^He  then  proceeded  in  his  argument  to  shew,  that 
by  serving  heir  under  the  deed  of  entail,  the  heir  in  possession  bound  himself  to 
the  conditions  of  his  right 

Earl  of  Eldon. — If  a  Scotch  estate  is  entailed  after  the  year  1685,  and  there 
happen  to  be  no  sufficient  clauses  to  prevent  selling,  and  if  a  man  serves  himself 
heir  of  tailzie,  can  you  argue, — or  rather  is  not  that  a  question — whether  he 
admits  more  than  this.  It  is  true  I  cannot  part  with  the  estate  in  any  way  except 
by  selling  it,  but  (supposing  that  he  is  bound  by  the  Act  1685)  if  I  am  not  pre- 
vented from  selling,  do  I  admit  by  serving  myself  heir  of  such  a  tailzie  more 
than  that  I  cannot  part  with  it  unless  by  sale  ?  Then  comes  the  question  again. 
Do  I  admit,  that  if  I  can  sell  I  must  invest  the  money,  or  be  liable  to  penalties  ? 
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What  is  that  which  by  implicjation  he  admits  if  he  serves  heir  of  tailzie,  excsept 
that  he  is  heir  of  tailzie  under  an  entail,  under  which  you  admit  that  he  can  sell 
to  a  purchaser  ? 

Brougham  proceeded  in  his  argument,  and  stated,  that  whenever  the  substi- 
tute reinvests,  it  is  for  the  benefit  of  the  heirs  who  succeed. 

Earl  of  Eldon. — Must  you  purchase  in  Scotland ;  or  may  you  not  let  it  go  out 
of  Scotland? 

Brougham, — It  could  not  by  the  prohibition  be  settled  anywhere  else. 

Earl  of  Eldon. — But  the  money  might  have  an  inclination  to  come  to  England. 

Brougham. — It  is  possible.  If  he  can  be  called  upon  to  reinvest  it,  he  cannot 
reinvest  it  anywhere  else ;  it  could  not  be  carried  beyond  the  jurisdiction  of  the 
Court  He  only  has  that  estate  while  he  lives ;  he  cannot  part  with  that  estate, 
and  pocket  the  purchase-money.  The  entailer  never  meant  Black-acres  should 
go  out  of  his  family, — ^he  meant  that  it  should  never  be  sold  at  all ;  but  he  has 
failed  in  that. 

Lord  Wynford. — Is  there  any  mode  of  keeping  the  money  out  of  the  seller's 
pocket  ?    His  security  would  be  very  trifling  if  it  could  not. 

Brougham, — ^The  Court  of  Session  might  proceed  to  execute  [207]  their  judg- 
ment in  the  usual  way.  The  money  is  in  the  seller's  pocket,  and  the  seller  is 
proceeded  against.  If  he  goes  off  to  America  and  spends  the  money,  then  the 
substitute  has  lost  his  whole  chance  of  redress.  There  cannot  be  the  least  doubt 
about  that.  Indeed,  what  remedy,  my  Lords,  can  you  have  by  the  constitution 
of  a  Court  of  Equity,  except  that  whilst  the  person  is  in  the  jurisdiction  of  that 
Court,  or,  not  being  amenable  to  its  jurisdiction,  whilst  he  has  property  on  which 
you  may  proceed  by  distress,  you  may  avail  yourself  of  it  ? 

Earl  of  Eldon, — ^What  we  want  to  know  is,  what  remedy  you  have  against 
the  seller  if  he  does  not  go  away  ?  that  is,  if  he  stays,  and  the  money  remains  in 
his  own  hands.  I  do  not  mean  to  say  that  there  may  not  be  a  remedy,  but  I 
confess  I  am  a  little  disappointed  in  not  seeing  that  any  of  the  Judges  touched 
that  question,  though  it  is  a  matter  now  stated  in  this  House  to  be  one  of  very 
great  difficulty.    What  is  to  be  done  ? 

Brougham, — I  should  suppose  they  did  not  touch  upon  that,  because  they 
took  it  for  granted  that  the  Court  would  proceed  against  the  seller  to  reinvest 
the  price  exactly  by  the  same  course  of  proceeding  by  which  they  obtain  per- 
formance of  any  one  of  theii*  judgments  and  decreets,  if  there  is  no  land  on  which 
they  might  go.  The  party,  of  course,  is  liable  to  the  process  of  Court  for 
refusing  to  obey  the  order  of  Court: — Having  afterwards  adverted  to  Young 
V,  Young, — 

Earl  of  Eldon, — ^Does  any  one  know  what  became  of  the  money  or  estate  in 
that  case  ? 

Brough4im, — ^We  cannot  trace  it.  It  is  ordered  that  he  is  to  reinstate  the 
money,  to  re-employ  the  price,  and  take  security  for  the  term  of  the  entail. 

Haldane  {for  the  respondents)  having  alluded  to  the  question  of  damages, — 

Earl  of  Eldon, — Suppose  it  possible  that  this  House  should  be  of  opinion 
that  you  cannot  maintain  a  claim  for  investment,  but  that  you  must  have  an 
action  for  damages ;  or  that  it  is  a  question  that  might  be  argued,  whether  you 
are  not  entitled  to  an  action  for  damages ;  still,  as  no  judgment  has  been  given 
in  the  Court  below,  the  House  can  give  you  no  opinion  on  that,  for  there  is  no 
appeal  upon  that,  there  being  no  deliverance  on  that  part  of  the  summons. 

Haldane, — ^That  point  did  not  seem  necessary. 

Earl  of  Eldon, — ^The  summons  puts  it  in  two  ways:  first,  the  [208]  necessity 
of  a  right  of  reinvestment ;  it  also  insists,  in  the  second  place,  on  the  right  to  an 
action  for  damages.  The  Judges  have  delivered  their  opinions  upon  the  right 
of  reinvestment,  but  there  is  no  opinion  at  all  as  to  an  action  for  damages.  In 
their  deliverance  there  is  no  enforcement  of  it  The  consequence  of  that  would 
be,  that  as  this  House  can  determine  nothing  originally,  if  you  can't  make  out 
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your  claim  to  a  right  of  mvestment,  you  can't  say  a  word  about  an  action  for 
damages,  because  there  is  no  decision  on  that  point  appealed  from. 

ffaldane. — I  only  wished  to  shew,  that  in  a  still  stronger  case,  in  the  case  of 
application  for  damages,  that  that  might  be  founded  upon  the  authority  of  the 
case  of  Bryson  v.  Chapman ;  and  if  so,  then,  a  fortiori,  we  may  insist  on  a  claim 
for  reinvestment,  which  is  less,  as  it  appears  to  me. 

Uarl  of  Eldon, — ^Then  you  see  we  get  into  this  difficulty,  which  the  House 
does  not  know  how  to  get  out  of.  If  you  are  to  argue  that  you  have  a  right  to 
an  action  for  damages,  and  to  a  right  of  reinvestment,  we  have  no  opinion  what- 
ever of  the  Judges  below  on  that  point,  for  as  to  that  the  Judges  have  said 
nothing.  We  cannot  therefore  hear  you  argue  on  the  ground  of  your  having  an 
action  for  damages,  when  we  are  to  decide  whether  you  have  a  right  of  invest- 
ment or  not :  We  certainly  can't  agitate  that  question  about  an  action  for  damages. 

ffcUdane,  in  the  course  of  his  argument,  having  alluded  to  the  land-tax 
redemption  Acts  as  bearing  some  analogy  to  the  point  in  question, — 

Lord  Wynford. — In  the  land-tax  redemption  Acts  it  is  expressly  stated  what 
you  are  to  do. 

ffaldane. — Supposing  too  much  land  was  sold,  it  might  be  reinvested  in 
order  to  meet  the  intentions  of  the  party.  I  am  only  meeting  the  question  as 
to  the  difficulty. 

Harl  of  Eldon, — In  such  a  case,  if  a  parcel  of  land  were  sold,  the  land-tax 
redeemed,  and  an  Act  of  Parliament  were  to  order  the  money  to  be  laid  out 
again  to  the  same  uses,  the  same  question  could  not  arise  after  the  money  was 
laid  out  to  the  same  uses ;  but,  in  the  present  case,  the  new  owner  of  the  land 
would  have  the  same  title  to  sell  as  the  present  owner  of  the  land  insists  on. 
In  England,  where  an  estate  is  limited  to  A.  for  life,  with  remainder  to  B.  in  tail, 
until  that  Act  of  Parliament  passed  which  you  mention,  no  Court  thought  itself 
at  liberty  to  refuse,  or  to  do  otherwise  than  to  compel  the  laying  out  of  money 
in  land.  That  was  on  this  ground,  that  a  tenant  in  tail  coidd  not  the  in- 
[209]  -stant  he  received  land  dispose  of  it :  he  must  wait  till  he  was  able  to 
suffer  a  recovery,  if  he  were  an  adult ;  if  he  were  not  an  adult,  he  might  wait 
until  he  was,  and  then  suffer  a  recovery.  What  was  done  by  the  Act  of  Parlia- 
ment you  mention  amounts  to  no  more  than  this,  that  inasmuch  as  when  a 
person  arrived  at  an  age,  and  had  a  capacity  of  aliening  the  land,  a  Court  of 
Equity,  on  trustees  applying  to  a  Court  of  Equity,  might  enable  the  money  to  be 
paid  over  to  him,  instead  of  insisting  on  that  operation  of  the  investment  of  land 
being  gone  through.  I  remember  a  case,  I  think  it  was  either  of  Serle's  coffee- 
house or  a  house  in  St  James'  Square,  before  that  Act  passed,  being  bought  pretty 
nearly  thirty  times  over,  in  order  to  suffer  so  many  recoveries  to  get  the  money 
out  of  Court.  That  was  on  this  ground,  that  the  tenant  in  tail,  in  whom  the 
land  might  be  invested  when  the  money  was  laid  out,  might  not  be  able  to  suffer 
a  recovery  even  in  the  course  of  his  own  life.  It  might  happen  that  he  might 
die  before  he  could  suffer  a  recovery,  and  Courts  of  Equity  have  taken  a  great 
deal  of  care  to  preserve  that  chance  to  him. 

Haldane. — Having  referred  to  the  case  Young  v.  Young  in  Lord  Monboddo's 
manuscripts, — 

JEarl  of  Eldon. — When  was  that  case  first  discovered  ? 

ffoMane. — Subsequently  to  the  case  being  argued  the  first  time ;  and  it  is 
noticed  I  find  in  the  answer  to  the  reclaiming  petition  before  the  Court  of  Session, 
but  had  not  been  before  their  Lordships  previous  to  the  reclaiming  petition. 

Earl  of  Eldon, — Would  there  be  any  means  of  seeing  the  contents  of  the 
instrument  on  which  that  decision  was  made  ?  Do  the  contents  of  it  appear  on 
the  record  ?    It  is  very  singular  no  one  should  have  known  of  it. 

Solicitor-General. — ^Lord  Alloway  and  Lord  Eldin  said  expressly  there  was  no 
ease  in  point. 

EaH  of  Eldon. — ^Nor  is  it  mentioned  by  the  other  Judges.  It  was  bo  under- 
S.K.R.  V.  22 
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stood  here  f onnerly  in  other  cases,  that  there  was  no  case ;  and  no  mention  was 
made  of  this  of  Young  v.  Young.  But  I  suppose  if  that  judgment  were  actually  pro- 
nounced in  the  Court  of  Session,  there  must  be  some  record  of  it.  I  should  very 
much  like  to  see  what  is  the  nature  of  the  deed  on  which  that  judgment  was  given. 

Brougham, — ^The  report  of  the  case  states  what  it  was  generally,  it  does  not 
give  the  summons.  We  don't  quote  it  in  consequence  of  a  search  made  for  the 
purpose  of  this  cause,  but  from  a  book  of  decisions  which  is  public  and  general 

[210]  Earl  of  Mdon, — ^The  extraordinary  circumstance  is,  that  none  of  the 
Judges  whose  judgment  is  now  in  question  took  any  notice  of  any  such  case. 

Haldane, — ^They  took  notice  of  it  in  the  addition  to  their  opinions.  It  is 
there  said,  "  we  have  considered  the  reclaiming  petition,  with  the  answers,  and 
"  we  see  no  reason  to  alter  the  opinion  we  have  expressed ;  on  the  contrary,  it 
"  is  confirmed  by  the  decision  referred  to  in  the  answers  which  have  been 
"  mfiwie  public  since  the  date  of  our  opinion."  Then  a  reference  is  made  to  the 
very  case,  in  the  margin.  Supplement  to  the  Dictionary  of  Decisions,  vqL  v.  p.  884. 

Earl  of  Eldon. — I  see,  from  what  is  said  in  Stewart  and  Lockhart,  that  the 
judgment  in  the  Court  below  was  carried  by  the  narrowest  majority ; — a  term 
by  which  we  understand  here,  that  it  generally  means  that  there  is  one  Judge 
more  on  one  side  than  there  is  on  the  other  side.  I  wanted  to  know  the  value 
of  that  case,  supposing  nothing  since  to  have  happened.  If  you  have  the  papers 
in  that  case,  we  should  be  glad  to  look  at  them.  But  the  case  was  removed  back 
again  to  the  Court  of  Session,  and  it  does  not  appear  to  have  been  farther 
pursued  there.  The  case  stands  thus : — I  think  that  it  was  a  case  in  which  there 
was  a  judgment  given  by  the  narrowest  majority  of  the  Court  of  Session,  and 
there  was  an  appeal  to  this  House ;  and  this  House  could  not  at  that  time  make 
up  its  mind  to  agree  with  them ;  they  sent  it  back  ten  years  ago,  and  the  parties 
have  no  farther  litigated,  as  far  as  we  know.  What  the  weight  of  the  case  is, 
must  be  judged  of  by  circumstances ;  and  perhaps  Mr.  Haldane  observed  a  little 
severely  on  the  leacung  Counsel  and  judicial  opinion.  This  House,  I  see,  is  not 
unfrequently  observed  upon  in  the  Court  of  Scotland :  there  may  be  a  little  set- 
off adjudged  to  both.  When  we  are  told  of  the  weight  of  authority,  numero  et 
ponder e,  we  ought  to  know  what  is  the  number  as  well  as  the  pondera. 

Haldane, — It  is  stated  by  the  Coimsel  on  the  other  side,  that  it  was  most 
improperly  argued — ^that  it  was  so  imperfectly  argued  in  the  Court  below,  that 
there  was  not  a  greater  majority  in  favour  of  the  rights  of  the  heir-substitute 
than  of  the  successful  party. 

Earl  of  Eldon, — ^We  shall  get  the  House  into  the  same  difficulty  as  James 
Boswell  on  one  occasion  placed  me.  I  had  the  honour  of  arguing  a  case  before 
the  bar  of  the  House  of  Lords  with  him,  and,  being  senior  in  the  profession,  I 
stated,  with  all  humility,  the  extreme  pressure  under  which  I  lalx)ured,  for  I 
was  [211]  to  argue  against  the  unanimous  opinion  of  the  fifteen  Judges.  He 
came  to  the  bar,  (with  what  degree  of  modesty  is  not  for  me  to  determine), — ^but 
he  blamed  me  to  the  House  for  prejudicing  the  cause  of  my  client ;  stating,  that 
when  the  Judges  differed,  they  thought  very  little  about  the  matter,  and  when 
they  agreed,  they  thought  nothing  at  all  about  it. 

TJie  Solidtor-Oeneraly  in  reply,  having  commented  on  the  slender  authority 
of  Young  V,  Young,  as  having  never  till  recently  been  published, — 

Lord  (Chancellor, — It  does  not  take  away  the  authority  of  the  decision,  that 
it  was  not  published ;  but  if  published  and  known  to  the  world,  and  acquiesced 
in,  it  derives  more  authority  from  that  circumstance. 

Eabl  of  Eldon. — *'  My  Lords,  I  speak  a  language  which  is  not  new  from  the  mouth 
that  now  pronounces  it,  when  I  say,  tiiat,  with  respect  to  the  law  of  Scotch  entails,  my 
mind  has  been  oppressed  with  difficulties  for  several  years  past,  and  which,  at  this 
moment,  I  confess  I  feel  it  difficult  to  get  rid  of.  My  Lords,  with  respect  to  the 
question,  whether  entails  were  known  to  the  law  of  Scotland — whether  they  were 
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countenanced  by  the  common  law  of  Scotland  previous  to  the  Act  of  1685, — if  I  had 
heard  nothing  upon  the  subject  of  entails  but  what  I  can  read  in  that  Act  of  1685, 1 
should  have  been  disposed  to  say  that  entails,  after  1685,  inter  Jueredes,  as  well  as  with 
respect  to  successors,  creditors,  &c.  were  to  be  binding  only  if  they  were  framed  according 
to  that  Act ;  but,  my  Lords,  when  I  recollect  what  passed  in  the  case  of  Stormont,  and 
what  passed  in  other  cases  actually  adjudicated  in  Scotland,  as  to  entails  previous  to  the 
Act  of  1685,  which  have  been  referred  to  as  having  constituted  the  common  law  of 
Scotland  previous  to  1685,  I  protest  it  appears  to  me, — attending  likewise  to  what  is  to 
be  found,  perhaps,  however,  only  after  great  consideration,  whether  it  was  or  not  to  be 
found  in  the  Acts  of  Parliament  of  more  modem  date, — it  does  appear  to  me  to  be 
extremely  difficult  indeed  to  say,  that  they  did  not  form  a  part  of  the  common  law  of 
Scotland,  which  at  this  moment  ought  to  be  regarded  as  having  an  effect  upon  the  right 
of  persons  claiming  under  entails  inter  JuBredes.    My  Lords,  with  respect  to  the  deed  in 
the  case  of  Stewart  v.  Fullarton,  I  do  not  think  any  man  can  read  that  deed,  ponder 
over  its  contents,  and  look  at  all  the  clauses  of  it — those  clauses  of  it  of  which  no  notice 
whatever  is  taken  in  any  part  of  the  summons — without  being  quite  satisfied  that  the 
author  of  that  entail  had  not  the  least  notion  in  the  [212]  world  of  such  a  case  arising 
as  that  one  of  the  heirs  of  entail  should  call  upon  another  heir  of  entail  to  invest  the 
price  of  the  estate ;  because  I  think  no  man  can  read  that  instrument  without  seeing, 
that  the  person  who  was  the  author  of  that  entail  had  not  the  slightest  idea  in  the  world 
that  he  had  left  it  in  the  power  of  any  body  to  sell  the  estate.     My  Lords,  we  must, 
however,  when  we  read  this  entail,  judicially  apply  the  strict  doctrines  of  law  to  the 
interpretation  of  it ;  and  it  is  one  thing  to  be  quite  satisfied,  as  I  protest  I  am,  that  the 
author  of  that  entail  had  not  the  least  notion  that  the  estate  could  be  sold,  and  therefore, 
could  have  no  notion  that  the  price,  which  could  arise  only  from  the  sale  if  actually 
made,  could  be  called  for  in  judicial  proceedings ;  but  we  are,  on  the  other  hand,  to 
recollect,  that  it  does  not  depend  upon  his  notion  whether  the  estate  could  be  sold  or 
not,  but  upon  what  is  the  law  of  the  case ;  and  I  observe  here,  that^  according  to  the 
summons,  the  persons  who  are  the  pursuers  in  this  cause  had  a  very  considerable  doubt 
how  to  state  their  claim.     In  the  first  place,  they  contended  for  that  which  they  could 
not  support,  namely,  that  the  party  had  not  a  right  to  sell  the  estate ;  but  then  they  say, 
if  he  had  a  right  to  sell  the  estate,  still  there  is  the  money  which  may  be  called  forth 
from  his  possession,  and  that  money  shall  be  laid  out  again  in  the  purchase  of  other 
lands,  to  be  settled  to  the  same  uses,  and  under  the  same  clauses,  prohibitory,  irritant, 
and  resolutive,  as  are  contained  in  the  original  instrument.     Now,  it  is  quite  impossible, 
according  to  the  settled  law  of  Scotland,  to  deny  that  the  Judges  were  right  in  a  point 
in  which  I  understand  them  to  have  been  unanimous,  namely,  that  for  want  of  proper 
clauses  in  the  instrument,  the  party  may  sell  the  estate  that  he  took.    No  doubt  he  may 
sell  the  estate.     With  respect  to  the  decision  they  have  made,  'and  carrying  the  matter 
no  further,  I  apprehend  this  House  can  have  no  difficulty  at  aU  in  deciding  that  such  is 
the  law  of  Scotland.     My  Lords,  they  have  however  told  us,  that  he  is  bound  to  lay 
out  the  purchase-money  in  the  purchase  of  another  estate,  to  be  settled  in  like  manner. 
With  respect  to  that  proposition  of  law  I  speak  with  great  deference,  and  certainly  bound, 
I  think,  to  say,  that  more  consideration  than  I  have  yet  been  able  to  give  to  that  pro- 
position is  due  to  it.     But  I  do  confess  I  am  exceedingly  disappointed  in  not  being  able, 
in  any  papers  whatever,  either  in  this  case  or  in  any  other  case  with  which  I  have  had 
to  deal,  to  learn  from  the  judgments,  or  from  the  reasoning  of  the  Judges,  how  it  is  that 
they  are  to  enforce  an  obligation  of  that  kind  to  lay  out  the  money.     Whatever  be  their 
powers,  I  do  not  find  that  there  is  any  instance  of  such  an  action  having  been  maintained ; 
and  if,  upon  looking  at  the  whole  of  the  instrument,  your  Lordships  find  that  this  person 
meant  to  make  his  entail  under  the  Act  of  1685,  and  if  he  has  failed  in  making  the 
entail  effectual  according  to  the  Act  of  1685,  you  have  then  to  ask  yourselves,  Whether 
a  common  law  obligation  anses  out  of  such  an  instrument,  in  re-  [213]  -spect  of  which, — 
not  according  to  any  thing  that  has  hitherto  been  determined,  but  according  to  abstiact 
notions  of  what  is  right  and  what  is  equitable, — ^the  Court  of  Session,  somehow  or  other, 
(I  know  not  how),  is  to  lay  out  the  price,  or  to  order  that  price  to  be  laid  out  in  the 
purchase  of  an  estate, — not  in  the  purging  the  estate  from  debts  contracted,  or  in  other 
remedies  of  the  hceredea  inter  se,  but  in  the  purchase  of  another  estate, — ^taking  care  that 
after  such  purchase  the  money  is  laid  out  under  an  entail,  in  its  contents  the  same  as  the 
original  entail ;  while  that  estate,  so  purchased  in  the  morning,  is  liable  to  be  again  sold 


Digitized  by 


Google 


340  STEWART  V.    FULLARTON,   kc  IV.  WUicm  *  Blutw. 

in  the  affcemoonf — a  sort  of  obligation  which  may  be  again  enforced  by  some  process  in 
the  Court  of  Session,  to  apply  the  money  that  afternoon  in  the  purchase  of  a  new  estate, 
to  be  settled  again  under  the  same  clauses,  prohibitions,  &c. — the  consequence  being, 
that  in  truth  you  convert  this  species  of  entail,  which  does  not  prevent  the  sale  of  the 
estate,  into  what  we  in  the  law  of  England  should  call  a  settlement,  with  a  power  of 
sale  and  exchange.  My  Lords,  I  see,  in  the  course  of  a  learned  note  which  has  been 
laid  before  me,  of  the  grounds  of  the  opinion  of  my  Lord  Balgray,  that  he  is  not  startled 
with  the  difficulties  attending  the  entail  of  money — he  refers  to  teinds  and  other  ciicimi- 
stances.  For  reasons  that  I  may  have  an  opportunity  of  stating  when  this  case  is 
further  considered,  I  apprehend  it  will  be  found,  that  that  has  not  much  of  application 
to  this  subject. 

''  My  Lords,  the  question  really  is  this — Does  it  appear  clearly  upon  this  deed  of 
entail,  that  the  party  meant  to  make  his  entail  according  to  the  Act  of  1685,  in  the 
execution  of  which  purpose  those  who  advised  him,  have  failed  to  advise  him  ri^Uy  1 
or  supposing  there  was  authority  to  make  it  at  common  law, — which  I  do  not  mean  to 
deny ;  I  thmk  I  am  bound  by  the  great  authorities  to  suppose  there  is  such  authority — 
Did  he  mean  to  make  an  entail  to  stand  or  fall  by  its  assimilation  to  what  was  requured 
by  the  statute  of  16851  My  Lords,  I  put  the  case  so,  because  I  think,  if  you  will 
examine  the  deed  itself,  you  will  find  that  he  could  not  intend  to  execute  an  entail  which 
did  not  include  the  estate  of  Ascog.  If  you  come  to  look  at  the  obligations  upon  some 
of  the  substitutes,  you  will  see  that  they  are  not  imposed  on  them,  if  they  should  have 
possession  of  any  estate  that  is  bought  with  money  produced  by  the  sale  of  the  estates 
mentioned  in  the  instrument ;  but  they  are  laid  upon  those  who  come  to  the  enjoyment 
of  the  Ascog  estate  and  to  other  estates,  which  they  are  ordered  to  entail  if  they  come 
into  possession  of  them,  together  with  the  estate  entailed  by  this  deed.  If  they  come 
into  possession  of  the  estates  entailed  by  this  deed,  they  are  to  entail  their  own  estates ; 
but  supposing  they  do  not  come  into  possession  of  the  estates  entailed  by  this  deed, 
where  is  the  obligation  then  that  is  laid  upon  them  1  Here  also  you  must  have,  by 
implication,  obligations  carried  a  great  deal  further  than  the  terms  of  the  deed  itself, 
(which  admits  of  no  [214]  construction  by  implication),  that  expresses  the  obligation 
intended  to  be  created.  My  Lords,  what  I  am  still  totally  uninformed  of  is  this — What 
are  the  powers  of  the  Court  of  Session  with  respect  to  this  money  1  Can  they  order  it 
to  be  paid  to  trustees  1  Can  they  make  themselves  the  trustees  1  How  is  the  money  to 
be  preserved  1  How  does  it  happen  that  we  never  have  had  an  action  of  this  sort  till  of 
late  years ) — How  are  all  those  questions  to  be  answered  1  or  how  is  this  House  to  do  its 
duty,  unless  it  can  be  informed  how  it  can  be  done  by  the  power  of  the  Court  of  Session 
itself  1  How  can  this  House  do  its  duty,  but  by  prescribing  to  the  Court  of  Session 
what  they  are  to  do  1  and  I  do  not  apprehend  the  House  will  ever  take  upon  itself  the 
obligation  of  prescribing  to  that  Court  what  they  are  to  do,  if  they  have  no  assistance  in 
that  Court  to  point  out  to  them  their  course  of  action."  (The  further  consideration  of 
the  cause  was  then  adjourned;  and  thereafter  judgment  was  given  at  the  same  time  in 
this  and  the  two  following  cases.) 


Earl  op  Eldon. — "  My  Lords,  The  cause  in  which  I  will  take  leave  to  move  your 
Lordships  to  proceed  to  judgment,  is  the  cause  in  which  the  appellant  is  Frederick 
Campbell  Stewart,  Esq.  of  Ascog,  and  the  respondents  are,  Stewart  Murray  FuUarton, 
Esq.  of  Fullarton,  and  others,  heirs  of  entail  of  the  estate  of  Ascog;  and  I  proceed  to 
state  to  your  Lordships  the  facts  of  the  case. 

**  My  Lords,  it  appears  that  a  gentleman  of  the  name  of  John  Murray  of  Blackbarony, 
otherwise  denominated  John  Stewart  of  Ascog,  executed  a  deed  of  entail  of  the  28th  of 
May  1763.  The  appellant's  Case  states  part  of  that  deed  of  entail,  and  the  respondents' 
Case  also  states  part  of  that  deed  of  entail.  It  occurred,  however,  that  it  might  be 
material  in  a  case  of  this  importance  to  see  the  deed  of  entail  itself ;  and,  in  the^  course 
of  what  I  have  to  offer  to  your  Lordships,  I  shall  state  presently  some  parts  of  that  deed 
of  entail  not  noticed,  I  think,  in  the  printed  Cases. 

"  I  proceed  to  mention  to  your  Lordships,  that  the  appellant  is  represented  as  having 
succeeded  to  the  lands  contained  in  the  deed  of  entail,  as  a  substitute  heir  of  entail 
under  the  destinations  contained  in  it  I  should  state  also,  that  there  were  two  deeds 
of  entail — that  of  the  lands  of  Ascog  and  others ;  and  the  other  was  of  land  that  was  to 
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be  purchased  with  the  clear  residue  of  the  entailer's  heritable  and  personal  estate,  con- 
verted into  money  and  laid  out  in  the  purchase  of  lands.  These  other  lands  so 
purchased  were,  as  the  Cases  represent,  to  be  entailed  in  the  same  manner  as  the  Ascog 
estates  and  others,  so  as  that  the  lands  so  purchased,  and  the  other  lands,  might  be  con- 
joined inseparably  in  all  time  thereafter. 

[215]  **  My  Lords,  there  was  a  summons  and  supplementary  summons  instituted  by 
the  appellant,  which  sought  to  have  it  found  and  declared  that  the  appellant,  who  had 
succeeded  to  the  lands  in  both  entails,  had  full  and  undoubted  right  and  power  to  sell 
and  alienate  the  several  lands,  &c,  contained  in  the  deeds  of  tailzie,  in  any  way  he  might 
think  proper,  for  a  fair  price  or  other  onerous  consideration ;  and  that  the  pursuer  had 
full  and  undoubted  right  and  power  to  grant  and  execute  all  dispositions,  &c.  whatso- 
ever, which  might  be  requisite  or  necessary  for  effectually  conveying  the  whole,  or  any 
part  or  parts  of  the  said  lands  and  others,  which  might  be  so  sold  and  alienated ;  and 
that  the  pursuer  is  not  prevented  from  selling  and  alienating  in  any  way  he  may  think 
proper,  for  a  fair  price  or  onerous  consideration, — (What  do  those  words,  *  onerous  con- 
'  sideration,'  mean  ?  If  they  mean  anything  but  a  fair  price,  I  am  unable  to  say  precisely 
what  they  mean), — the  lands  and  others  before-mentioned;  nor  from  granting  and 
executing  the  dispositions  and  others  before-mentioned  by  the  foresaid  two  deeds  of 
tailzie,  or  either  of  them,  or  by  any  of  the  titles  under  which  the  pursuer  possesses  the 
foresaid  several  lands  and  others.  Aiud,  further,  it  ought  and  should  be  further  found 
and  declared  by  decreet,  that,  upon  selling  or  alienating  the  whole,  or  any  part  or  parts 
of  the  said  several  lands  or  others,  contained  in  said  two  deeds  of  tailzie,  for  a  fair  price 
or  other  onerous  consideration,  the  said  pursuer  has  the  sole,  full,  and  exclusive  right  to 
the  price  or  prices  or  considerations  thereof ;  that  the  same  are  the  pursuer's  abeolute 
property,  and  that  he  has  full  power  to  use  and  dispose  of  the  same  at  his  pleasure ;  and 
that  the  pursuer  does  not  lie  under  any  obligation  to  invest,  employ,  or  lay  out  the  same, 
or  any  part  thereof,  in  the  purchase  or  on  the  security  of  any  other  lands  or  estates,  or 
otherwise,  for  the  benefit  of  the  heirs-substitute  of  tailzie,  or  any  of  them ;  and  that  the 
said  heirs-substitutes,  or  any  of  them,  have  no  right  or  title  to  interfere  with  or  controul 
the  pursuer  in  the  use  or  disposal  of  the  said  price  or  prices,  or  considerations  to  be 
received  by  him,  in  any  manner  or  way ;  and  also  that  they,  or  any  of  them,  have  no 
claim  or  demand  of  any  description  against  the  pursuer,  or  against  his  heirs  and  repre- 
sentatives in  the  event  of  the  pursuer's  death,  for  or  in  respect  of  the  sales  or  alienations 
which  may  be  made,  or  dispositions  or  other  writings  which  may  be  granted  or  executed 
by  the  pursuer,  in  the  manner  and  on  the  terms  before  specified,  or  for  or  in  respect  of 
the  pursuer's  using  or  disposing,  at  his  pleasure,  of  the  said  price  or  prices  or  considera- 
tions to  be  received  as  aforesaid. 

'P  have  taken  the  liberty  of  troubling  your  Lordships  to  state  all  this  at  large,  because 
it  may  be  material  to  advert  to  what  is  the  effect  of  the  judgment  of  the  Court  upon  the 
whole  matter  of  the  summons.  Your  Lordships  will  observe,  that  these  summonses  are 
large  enough  to  include  these  propositions ; — ^namely,  that  he  has  a  clear  right  to  sell, 
these  estates ;  that  he  has  a  right  to  apply  the  price  [216]  as  he  thinks  proper  to  apply 
it ;  that  there  can  be  no  demand  on  him  for  reinvestment  of  price  in  the  purchase  of 
another  estate ;  that  there  can  be  no  demand  upon  him  in  respect  of  his  having  applied 
the  money  he  has  sold  the  estate  for  to  his  own  use ; — and  what  he  asserts  is,  in  ^ect, 
an  assertion,  that  he  would  not  be  liable  to  damages,  any  more  than  he  was  liable  to  be 
called  upon  to  lay  out  the  money  in  the  purchase  of  another  estate  to  be  settled  to  the 
same  uses. 

''  My  Lords,  defences  were  lodged  for  the  respondents,  in  which  it  was  denied  '  that 
'  the  pursuer  could  make  an  effectual  sale ; '  and,  secondly,  it^was  maintained,  '  that  esto 
'  that  he  could,  he  was  bound  to  reinvest  the  price  in  lands,  to  be  held  under  the  condi- 
'  tions  of  the  entail,  and  in  favour  of  the  same  series  of  heirs.'  Here  your  Lordships 
may  observe,  that^  according  to  this  defence,  the  proposition  which  it  contends  for  is, 
that  the  pursuer,  if  he  had  a  power  to  sell,  was  bound  to  reinvest  the  price  in  lands,  to 
be  held  under  the  conditions  of  the  entail,  and  in  favour  of  the  same  series  of  heirs.  I 
have  learned  in  the  course  of  many  years,  in  this  House,  that,  in  Scotch  causes,  there 
is  nothing  more  material,  with  a  view  to  your  Lordships  forming  a  right  judgment,  or 
more  for  the  benefit  of  the  lieges  of  Scotland,  than  to  endeavour,  if  possible,  to  apply 
the  mind  strictly  to  the  matters  contained  in  the  summonses  and  defences ;  and  that 
this  House  should  proceed  distinctly,  and  only,  upon  what  is  stated  in  the  summonses 
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and  what  is  stated  in  the  defences,  and  what  is  done  in  the  judgment  of  the  Court  below 
with  regard  to  what  is  to  be  found  in  the  summonses  and  in  the  defences;  and  not  to 
deal  with  matters  to  which  the  pleadings  do  not  extend. 

"My  Lords,  the  respondent,  one  of  the  defenders,  brought  another  action,  which  was 
remitted  to  the  other  proceedings.  This  summons  states  the  entail,  and  sets  forth,  that 
Mr.  Fullarton  is  one  of  the  heirs  of  tailzie  to  the  foresaid  lands  and  others  before 
described,  under  each  of  the  two  deeds  of  tailzie  before  narrated,  and  is  thereby  entitled 
to  prevent  the  said  lands  and  others,  so  tailzied,  or  any  part  thereof,  from  being  carried 
off,  or  the  provisions  in  favour  of  him  and  the  other  substitutes  called  along  with  him- 
self by  the  said  two  deeds  of  tailade,  destroyed  and  rendered  of  no  avail  to  him  or  any 
of  the  substitutes,  by  the  said  tailzied  lands  and  others  being  sold,  and  the  consideration 
money  being  appHed  to  other  purposes  than  what  are  provided  by  each  of  the  foresaid 
two  deeds  of  tailzie. 

"  It  may  here  be  asked,  what  are  the  purposes  to  which  the  consideration  money,  if  a 
sale  is  made,  is  provided  to  be  applied  by  the  deeds  of  tailzie  1  If  any,  they  must  be 
implied  purposes,  as  it  does  not  seem  that  any  are  expressed  in  case  of  a  sale  being  made. 

"  The  summons  then  subsumes  that  Mr.  Stewart  of  Ascog,  (the  appellant),  as  heritable 
proprietor  of,  and  lawfully  vested  and  seized  in,  and  in  possession  of  the  whole  lands 
and  other  subjects  before  by  virtue  of  titles  made  up  in  his  person,  as  heir-substitute  of 
tailzie  [217]  therein  under  the  two  deeds  of  tailzie  before-mentioned,  is  prevented  by 
the  said  deeds  of  tailzie  or  otherwise,  (referring  the  prevention  to  some  other  causes  of 
prevention  if  the  said  deeds  do  not  prevent  him),  from  selling  or  alienating  the  said 
lands  and  others,  and  from  disposing  of  the  price  or  prices,  or  consideration  received  or 
to  be  received  on  the  sale  and  alienation  of  the  said  lands  and  others,  or  any  part 
thereoi^  unless,  upon  making  such  sale  or  sales,  he,  the  defender,  reinvests  the  price  or 
prices,  or  consideration  to  be  received  on  said  sale  or  sales,  in  the  purchase  of  other 
lands  of  equal  value,  and  to  be  conveyed  by  him  to  the  pursuer  and  the  other  substitutes 
called  alongst  with  him  as  foresaid,  and  under, — (I  beg  your  Lordships'  particular  atten- 
tion to  this), — '  and  under  the  same  provisions,  conditions,  limitations,  and  otherwise,  as 
'  the  defender  himself  possesses  the  foresaid  lands  and  others  under  the  foresaid  two 
'  deeds  of  tailzie.' 

"  It  may  here  be  mentioned  as  a  fact,  that  the  defender  had  sold  part  of  the  entailed 
lands,  and  therefore  the  summons  proceeds  thus  : — '  And  as  the  defender  has  already 
'  sold  and  alienated  the  foresaid  lands  and  others,  the  price  or  prices  of  which  he  is 
'  threatening,  or  has  threatened,  to  apply  to  his  own  exclusive  advantage,  which  renders 

*  it  necessary  for  the  pursuer  to  prosecute  this  action  of  declarator ; '  and  that  therefore 
it  ought  to  be  declared,  that^  having  so  sold  or  alienated,  the  prices  or  considerations 
belong  to  Fullarton  and  the  other  substitutes  in  the  entail,  and  not  to  the  defender : 
That  he  is  bound  to  lay  out  the  prices  in  the  purchase  of  other  lands,  for  the  benefit  of 
the  pursuer  and  other  substitutes  under  the  deeds  of  tailzie,  and  all  of  them ;  and  that 
he  and  they  have  right  to  prevent  the  defender  from  using  and  disposing  of  the  price 
or  prices,  or  considerations  received  or  to  be  received  by  him  from  the  purchaser,  to  his 
own  advantage. 

"  This  summons,  so  far  as  it  is  stated,  is  a  negative  upon  the  appellant's  alleged  right 
to  apply  the  purchase-money  to  his  own  use ;  and  then  it  proceeds  to  advert  to  his  not 
so  investing  the  price,  or  other  considerations;  and  in  that  case  its  conclusion  is,  or 
further  conclusion  is,  '  that  the  said  Stewart  Murray  Fullarton,  and  each  and  every  one 

*  of  the  other  substitute-heirs  of  tailzie  under  the  foresaid  two  deeds  of  tailzie,  have  all 
'  and  each,  and  every  one  of  them,  legal  claims  and  demands  against  the  said  Frederick 

*  Campbell  Stewart^  defender,  or  against  his  heirs  and  representatives  in  the  event  of 

*  the  defender's  death,  for  damages  and  pecuniary  reparation,  to  the  extent  of  the  price 

*  or  prices,  or  considerations  received  or  to  be  received  by  the  defender  for  the  sale  of 
<  the  said  tailzied  lands  and  others,  for  and  in  respect  of  the  said  sale  or  sales,  or  aUena- 

*  tions,  which  have  been  made  and  executed,  or  which  may  be  yet  made  and  executed 

*  by  the  defender,  and  for  and  in  respect  of  the  defender  using  and  disposing  of  the 
'  said  price  or  prices,  or  considerations  received  or  to  be  received  as  aforesaid,  to  his 
'  own  exclusive  advantage.' 

[218]  "  Your  Lordships  will  here  observe,  that  each  and  every  heir-substitute  is 
here  assumed  to  have  a  claim  of  damages  if  the  price  or  prices  are  not  invested :  If 
part  be  invested,  it  follows  that,  for  such  part  as  is  not  inve^^d,  they  and  each  of  them. 
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and,  as  it  should  seem,  bom  or  not  born,  have,  and  each  and  every  of  them  has  such  a 
claim  for  damages,  and  against  assets  if  not  made  good,  against  the  defender — the 
summons  certainly  not  informing  us  whether  one  is  to  proceed  for  all  substitutes,  or 
each  for  himself ;  or  how  assets,  after  death,  are  to  be  dealt  with,  or  how  actions  are  to 
brought  and  proceeded  in  from  time  to  time ; — and,  according  to  the  language  of  the 
summons,  each  and  every  one  of  the  substitutes,  it  is  asserted,  has  a  claim  to  the  extent 
of  the  price  or  prices  received  for  the  estate  sold,  and  not  merely  to  the  extent  of  what 
each  and  every  one  respectively  had  suffered  by  the  sale. 

''  My  Lords,  there  was  a  hearing  in  the  presence  of  both  Divisions.  The  Judges 
were  divided  in  their  opinions,  the  nwgority  certainly  being  of  opinion  with  the  pursuer 
FuUarton ;  and  their  judgment  is  to  this  effect : — *  The  Lords  having  considered  the 

*  information  for  Frederick  Campbell  Stewart,  Esq.  of  Ascog,  pursuer,  and  for  Stewart 
<  Murray  FuUarton,  Esq.  of  FuUarton,  and  others,  heirs  of  entaU  to  the  estate  of  Ascog 
'  and  others,  under  two  several  deeds  of  entaU  produced,  defenders,  coi^join  the  pro- 
'  cesses ;  and  in  the  process  of  suspension  find,  that  as  the  provisions  of  the  Act  1685, 

*  c.  22,'  (which  your  Lordships  may  recollect  is  an  Act  with  respect  to  entails  in  Scot- 
land), '  which  r^ulate  aU  questions  with  purchasers  or  creditors  contracting  with  heirs 

*  of  entaU,  have  not  been  observed  or  compUed  with  as  far  as  regards  sale  and  alienation, 

*  to  which  the  irritant  and  resolutive  clauses  are  not  applicable,  and  that  the  prohibitory 

*  or  restraining  and  Umiting  clause  cannot,  per  «e,  affect  the  purchaser.  Repel  the  reasons 

*  of  suspension,  find  the  letters  orderly  proceeded,  and  decern.  But  in  the  declarator 
'  at  the  instance  of  Frederick  Campbell  Stewart  of  Ascog,  find.  That  the  pursuer  is 

*  infeft  and  seized  in  the  estate  of  Ascog  and  others,  in  virtue  of  two  deeds  of  entail, 

*  under  a  provision  by  which  it  is  declared,  that  the  heirs  of  entaU  shaU  not  have  any 
'  power  or  liberty  to  sell,  annailzie,  or  wadset  the  lands  and  others  foresaid,  or  any  part 

*  thereof,  and  that  the  same  is  effectual  and  obligatory  against  the  pursuer,  and  that  he 
'  has  no  right  to  contravene  the  same ;  and  therefore  assoilzie  the  defenders  from  the 
'  whole  conclusions  of  the  said  action,  and  decern:  And  in  the  declarator  at  the  instance 

*  of  Stewart  Murray  FuUarton,  Esq.  of  FuUarton,  and  others,  heirs  of  entaU  to  the 

*  estate  of  Ascog  and  others,  find.  That  the  pursuers  have,  under  the  foresaid  provision 

*  or  restraining  clause,  a  right  to  compel  the  defender,  Frederick  CampbeU  Stewart,  and 

*  that  the  defender  is  bound,  to  reinvest  and  lay  out  the  price  or  prices  or  considerations 

*  of  the  lands  sold  by  him  contrary  to  the  said  provision  or  restraining  clause,  in  the 
'  purchase  [219]  of  other  lands  or  estates,  to  be  settled  for  the  benefit  of  aU  concerned 

*  and  interested  in  the  said  two  entails,  comformably  in  aU  points  to  the  provisions  and 
'  conditions  therein  contained,  and  according  to  the  forms  and  practice  of  the  law  of 

*  Scotland ;  and  find  that  the  defender  is  not  entitled  to  apply  or  use  the  principal 

*  sum  of  the  said  prices  or  considerations  to  his  own  private  purposes,  benefit  or 
'  advantage,  and  decern.' 

"Your  Lordships  see,  therefore,  that  whatever  these  summonses  sought  to  have 
declared  in  judgment,  nothing  more  is  declared  in  judgment,  except  that  this  gentleman 
is  bound  to  lay  out  this  money  in  the  purchase  of  other  estates,  to  be  settled  to  the  same 
purposes.  With  respect  to  that  part  of  the  summons  which  speaks  of  damages  upon  the 
part  of  the  defender,  as  contradistinguished  from  the  obligation  to  lay  out  the  money  for 
which  the  lands  have  been  sold  in  the  purchase  of  other  estates  to  be  settled  to  the  same 
uses,  this  judgment  is  entirely  silent :  the  consequence  of  that  is,  that  the  only  point 
which  can  be  now  considered  as  being  in  appeal  before  your  Lordships  is.  Whether  this 
gentleman,  Mr.  Stewart,  is  bound  to  lay  out  the  money  which  has  been  the  price  of  the 
estates  he  has  sold,  in  the  purchase  of  other  estates  to  be  settled  to  the  same  uses  1  It 
may  possibly  be,  that  the  same  principles  on  which  your  Lordships  find  that  he  is  to  lay 
out  the  price  of  the  lands  sold  in  the  purchase  of  other  estates,  to  be  settled  to  the  same 
uses,  may  govern  the  decision  on  the  question,  whether  an  action  for  damages  would,  at 
the  suit  of  one,  or  aU  and  each  of  the  heirs-substitute,  be  maintainable  against  Mr. 
Stewart,  or  his  assets  in  case  of  his  death  1  but  it  is  apprehended,  that  all  regularity  of 
proceeding  here  upon  appeal  suggests,  that,  there  being  before  us  no  deliverance  upon 
that  part  of  the  summons  by  the  Judges  below,  and  there  being  no  appeal  to  us  on  that 
point,  your  Lordships'  consideration  must  be  confined  to  the  only  point  which  is  raised. 
The  judgment,  I  understand,  admits  that  Stewart  of  Ascog  may,  consistently  with  the 
deed,  seU, — that  of  course  the  purchaser  may  buy, — but  that  it  must  be  understood  that 
the  deed  itself,  in  some  part  of  the  terms  found  in  it,  or  by  law,  as  it  relates  to  entails, 


Digitized  by 


Google 


344  STEWART   V.   FULLABTOK,   &o.  IV.  WllBon  *  Blutw. 

requires  the  seller  to  lay  out  what  he  has  received  or  shall  receive  from  the  buyer,  in 
the  purchase  of  other  lands  to  be  settled  to  the  same  uses ;  and  which,  when  bought, 
may  also  be  sold,  and  the  money  arising  from  the  land  so  also  sold  being  to  be  also  laid 
out ;  and,  in  like  manner,  sale  and  purchase  may  be  made  again  and  again,  reinstating 
from  time  to  time  the  purchase-money  as  often  as  sales  shall  be  made. 

"  My  Lords,  the  question,  whether  the  Judges  are  right  or  wrong  in  the  judgment 
which  they  have  pronounced,  and  which  I  have  read  to  your  Lordships,  it  would  very 
ill  become  me  to  consider  not  to  be  a  question  both  of  the  greatest  importance  and 
greatest  difficulty,  recollecting  that  the  Judges  of  the  Court  of  Session  have  been  very 
much  now  and  before  divided  in  opinion  upon  that  species  of  question.  Judges  [220]  of 
great  name  and  of  high  character  have  thought  and  think  differently  from  each  otiber 
upon  this  subject ;  and  therefore  all  that  I  could  do  in  this  case  was  to  give  to  it  the 
most  anxious  consideration  before  I  presumed  to  state  my  own  opinion ;  and  I  take  leave 
to  say,  that  I  do  not  address  your  Lordships  until  I  have  given  that  anxious  consideration 
of  this  most  important  and  cUfficult  case. 

**  My  Lords,  it  is  not  my  purpose  to  state  to  your  Lordships  the  various  arguments 
upon  points  arising  in  former  cases  which  have  come  by  appeal  before  this  House,  or  the 
various  arguments  which  are  to  be  found  in  the  papers  printed  in  the  former  cases,  or  in 
this  case,  or  the  various  arguments  which  your  Lordships  have  now  heard  at  your  bar, 
or  upon  the  various  points  discussed  in  reasoning,  to  be  found  in  printed  opinions  of 
the  learned  Judges  in  the  Court  of  Session :  To  consider  them  anxiously,  to  reconsider 
them  all  most  anxiously,  has  been  a  duty  which  I  hope  has  been  duly  attended  to ;  and 
to  state  the  result  of  that  consideration,  and  that  which  appears  to  me  to  be  the  better 
opinion  for  your  Lordships  to  express  in  judgment,  is  what  I  propose — not  to  discuss  all 
the  matters  suggested  in  argument  in  the  various  papers  and  proceedings  alluded  to. 
This  species  of  case  is  not  new  to  me.     Some  years  ago  there  was  a  case  before  your 
Lordslups  in  which  we  had  points  of  a  like  nature  to  consider ;  and,  when  we  had  that 
case  before  us,  it  was  urged  or  contended,  that  if  the  question  was  inter  hceredes,  and 
not  between  heir  and  purchaser,  the  heir, — though  the  deed  did  not  contain  all  the 
clauses  prohibitory,  irritant^  and  resolutive,  and  though  purchasers  would  be  safe, — the 
heir  selling  would  be  answerable  to  the  substitutes  (having  a  species  of  jus  creditiy  or 
some  right  by  law)  for  the  price  for  which  the  heir  sold,  and  tJie  damage  which  they 
sustained  by  alienation  of  the  estate.     When  that  case  was  before  us  I  took  the  liberty 
of  observing,  that,  considering  that  the  statute  of  entails  was  made  so  long  ago  as  the 
year  1685,  and  that  a  great  many  cases  had  most  probably  occurred  in  which  claims  of 
this  nature  might  have  taken  place,  considering  the  length  of  time  the  statute  had  been 
in  force,  and  attending  to  the  settled  doctrine  about  implication,  it  was  very  extraordinary 
that  no  case  could  then  be  cited  to  us  in  which  a  judgment  to  that  effect  had  been  given 
and  applied  in  the  Court  below ;  and  the  cause  was  therefore  remitted  back  to  the  Court 
of  Session  to  reconsider.     What  it  was  that  led  to  the  total  inactivity  of  the  parties  after 
that  cause  was  remitted,  I  am  not  prepared  to  say,  but  the  cause  never  came  back  to  us. 
If  my  recollection  is  correct,  there  was  great  difference  of  opinion  among  the  Judges  in 
that  case,  and  the  judgment  was  pronounced  by  the  narrowest  majority.     I  think  the 
principal  case  since  mentioned  was  that  of  Yoimg  v.  Young,  and  a  very  extraordinary 
case  it  is.     In  all  the  debates  and  arguments  that  were  held  in  this  House  when  that 
former  case  was  heard,  and  in  all  the  debates  in  the  Court  of  Session,  and  until  about 
the  time  the  present  case  came  up  here,  that  case  of  Young  v.  Young  has  slept  in  the 
repositories  of  the  Court  of  [221]  Session,  and  nobody  seems  to  have  known  any  thing 
of  it.     What  the  particulars  of  &e  case  were,  or  what  opinion  the  House  might  have 
formed  upon  that  judgment^  I  cannot  presume  to  say ;  but  I  think  I  do  not  go  too  far 
when  I  intimate,  that  if  that  case  of  Young  v.  Young  had  been  brought  by  appeal  to 
this  House,  it  would  probably  have  found  its  way  to  the  Court  of  Session  for  further 
consideration,  as  the  case  I  have  alluded  to  did.     It  is  proper,  however,  to  observe,  that 
the  Judges  appear,  from  passages  in  the  printed  papers,  to  have  considered  the  present 
case  with  reference  to  the  fact,  that  a  remit  had  been  made  in  the  former  case  alluded  to. 
**  My  Lords,  if  this  case  depended  upon  the  effect  of  the  deeds  of  entail  only,  and 
such  principles  as  we  apply  in  this  part  of  Great  Britain  in  the  construction  of  deeds, 
we  should  have  nothing  to  do  but  to  look  at  the  deeds ;  and  I  apprehend  that  it  would 
be  perfectly  clear  that  this  gentleman  might  sell  the  estate,  and,  selling  it^  that  no 
demand  could  be  made  against  him  in  respect  of  the  price,  nor  would  it  be  suggested 
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that  he  had  done  that  which  he  was  not  entitled  to  do.  But  we  must  look  to  the  law 
of  Scotland  to  determine,  whether  that  law  raises  such  a  demand  against  the  party  as 
this  judgment  sanctions,  attending  to  what  is  the  acknowledged  effect  of  this  deed,  which, 
it  is  admitted,  does  not  prevent  the  party  from  selling,  and  to  sell  without  limit  as  to  the 
number  of  sales ;  upon  each  sale  the  party  being  however  supposed  to  be  obliged  to  buy 
another  estate,  to  be  settled  to  the  same  uses ;  a  right  in  him  to  sell  from  time  to  time, 
and  in  the  purchaser  to  buy  from  time  to  time,  wi^out  limit  as  to  the  number  of  sales 
and  purchases ;  the  obligation  from  time  to  time  to  buy  an  estate,  to  be  settled  in  lieu 
of  that  sold,  arising  either  from  a  proviso  in  the  deed  against  selling,  or  a  sort  of  Jus 
crediti  which  the  heirs  and  substitutes  are  supposed  to  have  from  what  is  called  or  repre- 
sented as  part  of  the  law  of  Scotland,  independently  of  the  words  of  the  deed. 

"  If  such  be  the  effect  of  this  deed,  I  cannot  bring  myself  to  believe  that  the  author 
of  the  entail  had  the  least  notion  that  his  intention  would  fall  to  be  considered  as  an 
intention  that  the  party  might  sell  parts  of  the  entailed  lands,  consistently  with  the 
legal  effect  of  the  deed  of  entail,  complying  with  an  obligation  supposed  to  arise  from 
requisitions  not  sufi&ciently  expressed  in  the  deed,  but  imposed  by  law  an  obligation  to 
buy  other  estates,  to  be  entailed  in  lieu  of  those  which  had  been  sold.     That  this  would 
not  be  according  to  the  entailer's  intention,  it  is  difficult  to  doubt ;  but  if  the  judgment 
is  right,  it  should  seem  that  this  is  an  intention  which  the  law  must  impute  to  him  as  his 
actual  intention,  though  he  has  not  expressed  it, — must  imply  to  have  been  his  actual, 
though  not  his  expressed  intention, — not  the  expressed  intention  of  an  entailer,  who  has 
dech^ed  that  the  lands  to  be  purchased  with  his  personal  estate  should  be  conjoined  in- 
separably with  those  his  other  lands,  (Ascog  and  others),  which  he  had  himself  actually 
entailed ;  and  the  deed  of  the  entail  of  Ascog  containing  passages  which  likewise  point 
to  inseparable  conjunction  of  the  actu-  [^2]  -ally  entailed  lands  with  other  lands 
required  to  be  entailed.     If  the  deed  intended  to  give  the  power  of  selling,  and  he  has 
expressed  in  the  deed  nothing  whatever  with  respect  to  the  money  which  arises  from  the 
sale — frimafadey  at  least,  one  should  think  that  he  to  whom  he  had  given  the  power 
of  selling  would  have  the  power  of  disposing  of  the  money  which  is  the  produce  of  the 
sale.     It  is  true,  that  the  author  of  the  deeds  has  said,  that  the  heirs  shall  not  have 
power  or  liberty  to  sell,  annailzie,  or  wadset  the  lands ; — the  other  prohibitions  he  has 
guarded  with  irritant  and  resolutive  clauses.     The  effect  of  those  clauses,  if  the  other 
prohibitions  were  violated,  is  well  understood.     The  deeds  of  entail  apply  no  irritant  or 
resolutive  clauses  to  the  prohibition  against  selling.     The  deed,  therefore,  admits  of  an 
effectual  sale ;  but  the  author  of  the  deed,  without  expressing  that  such  shall  be  the 
effect  of  a  sale,  is  understood  to  mean  that,  of  which  he  has  not  said  one  word,  viz.  that 
if  the  heir  does  sell,  he  shall  buy  another  estate  with  the  price,  and  so  sell  and  buy  as 
often  as  he  pleases  to  sell  and  buy ;  and  that  the  mode  in  which  he  is  to  compensate  the 
other  heirs,  is  not  by  recompensing  each  to  the  extent  of  the  damages  which  each  may 
sustain,  if  any  of  them  can  claim  compensation  in  that  mode,  but,  selling  as  often  as  the 
heir  chooses  to  sell  entailed  estates,  so  often  entailing  other  estates  to  be  bought  with 
the  prices  for  which  the  original  and  subsequently  purchased  estates  sold.     It  is  to  be 
argued,  that  though  the  deed  has  not  applied  the  irritant  and  resolutive  clauses  to  the 
act  of  selling,  yet  there  is  law,  not  expressed  in  the  deed,  but  to  be  found  out  of  the 
deed,  which  sanctions  and  requires  that  which  in  this  case  the  judgment  requires.     This 
has  not  been  established  satisfactorily,  if  P  may  presume  so  to  say ;  but  of  this  your 
Lordships  are  to  judge.     The  author  of  the  deeds  seems  to  have  made  his  deeds  the  law 
between  the  parties  to  take  under  them ;  and  he  seems  to  have  thought  that  his  estates, 
entailed  by  his  deeds,  and  to  be  entailed  by  the  purchases  which  he  himself  directed, 
were  conjoined  inseparably  in  all  time  thereafter.     There  is  evidence  of  this  in  the  deed 
of  entail  itself  of  1763.     The  author  of  the  deeds  may  have  mistaken  the  effect  of  them, 
but,  if  he  thought  that  he  had  by  his  own  deeds  irrevocably  conjoined  the  estates  which 
he  entailed  and  directed  to  be  entailed,  and  yet,  by  not  applying  irritant  and  resolutive 
clauses  against  selling,  has  authorized  ^es,  he  has  not  irrevocably  conjoined  the  estates 
which  he  meant  should  be  so  conjoined.     By  mistake,  if  it  be  so,  he  has  not  executed 
his  own  purpose ;  and  it  is  for  your  Lordships  to  juc^,  whether,  taking  this  to  be  a 
mistake,  you  in  judgment  can  rectify  it.     Whether  the  omission  of  a  resolutive  clause 
against  selling  was  intentional  or  unintentional,  it  bears  strongly,  it  should  seem, 
against  the  judgment.    The  deed  entailing  Ascog  also  appears  to  afford  evidence,  that 
he  thought  that  Ascog  was,  and  that  he  meant  it  should  be,  inseparably  conjoined 
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with  the  estates  entailed,  or  which  he  required  to  be  entailed.  I  am  resolved, 
he  says,  having  designated  himself  John  Stewart  of  Ascog,  for  the  standing  of 
[223]  my  family,  to  make  the  settlement  underwritten,  with  and  under  the  conditions, 
burdens,  provisions,  conditions,  and  clauses  irritant  and  resolutive,  herein -after  expressed. 
There  is  difficulty  in  contending,  that  a  man  who  tells  us  he  meant  to  make  a  settlement, 

*  under  the  burdens,  conditions,  provisions,  clauses  irritant  and  resolutive  after  exprest,' 
means  to  make  it  under  conditions  not  all  equally  effectual.  He  has  not  expressed  that 
he  really  meant — in  addition  to  the  mere  words  of  the  condition  not  to  sell  without 
making  that  condition  effectual  by  irritant  and  resolutive  clauses  affecting  purchasers — 
that  an  heir  effectually  selling  to  a  purchaser  should  be  both  liable  to  what  the  judg- 
ment renders  him  liable,  and  also  at  liberty  to  do  what,  consistently  with  the  judgment, 
he  is  from  time  to  time  fully  at  liberty  to  do.  It  is  for  your  Lordships  to  judge, 
whether  clearly  settled  law  exposes  the  heir  selling  to  such  liability,  and  never^eless 
leaves  him  entitled  to  such  liberty ;  and  that  you  are  bound  to  imply  that  the  author  of 
the  entail  meant  to  impose  an  express  condition  by  the  deed,  and  instead  of  enforcing 
the  observance  of  it,  as  he  enforced  the  other  provisions  by  irritant  and  resolutive 
clauses,  that  he  relied  upon  some  supposed  cleaily  settled  law  to  do  what  he  might  have 
directed  by  this  deed,  but  as  to  which  he  is  perfectly  silent,  namely,  from  time  to  time, 
upon  every  selling,  to  require  the  heir  to  buy  another,  and  entail  to  the  same  uses.  The 
entailer,  Stewart  of  Ascog,  proceeds  to  convey  All  and  Haill  the  three  pound  land  of 
Over  and  Nether  Ascogs,  with  the  miln  thereof,  miln  lands,  multures  and  sequels  of  the 
same,  and  waulk-miln  thereat,  the  loch  Ascog,  and  aqueduct  thereof  from  the  said  loch 
to  the  said  milns  of  Ascog,  with  the  '  mansion-house  of  Ascog,  yards,  and  haill  inclosuree 

*  thereto  belonging ; '  then  he  mentions  the  parish  church,  and  the  place  of  sepulture  he 
has  there, — and  he  proceeds  to  add  a  great  many  other  lands  which  he  had.  After  going 
through  the  mention  of  the  heirs  called  before  M'Arthur  of  Milnton  and  Fullartonof  Bs^n- 
holme,  he  limits  the  estates  he  was  entailing  to  Archibald  M'Arthur,  only  son  of  John 
M'Arthur  of  Milnton,  and  the  heirs-male  of  his  body ;  and  in  a  subsequent  limitation, 
on  the  failure  of  him  and  those  who  come  after  him,  to  Greorge  Fullarton  of  Bartonholme, 
only  son  of  the  deceased  Eobert  Fullarton  of  Bartonholme,  and  the  heirs-male  of  his 
body  :  Then  he  concludes  with  other  limitations.  I  have  mentioned  these  limitations  to 
Archibald  M'Arthur,  the  only  son  of  John  M'Arthur,  and  then  to  George  Fullarton,  the 
son  of  the  deceased  Robert  Fullarton,  whom  he  substitutes  in  the  course  of  this  entail, 
with  a  view  of  observing  on  a  passage  which  occurs  in  the  subsequent  part  of  this  deed. 
It  appears  to  me  important,  as  shewing  that  he  meant  that  the  very  lands  which  he  had 
himself  entailed  should  be  coi^oined  with  those  which  he  requires  to  be  entailed  with 
them ;  not  only  those  to  be  purchased  with  the  produce  of  his  own  property,  but  those 
also  of  Milnton  and  Bartonholme :  For  you  further  find  in  the  deed  this  proviso,  '  It  is 

*  hereby  expressly  provided  and  declared,  and  shall  be  provided  and  declared  in  the 

*  [224]  charters  and  infeftments  to  follow  hereupon,  that  if  the  lands  and  others  fore- 

*  said,'  that  is,  the  very  lands  which  he  had  himself  entailed,  *  by  virtue  of  these  presents, 

*  happen  to  fall  and  devolve  upon  any  of  the  heirs-male  of  the  body  of  the  said  John 

*  M'Arthur  of  Milnton,  in  virtue  of  these  presents,  or  the  heirs-male  of  the  body  of  the 
'  said  Greorge  Fullarton,  that  then  and  in  that  case  they  shall  be  holden  and  obliged  to 
<  tailzie,  as  I  hereby  bind  and  oblige  them  to  tailzie  the  said  lands  of  Milnton  and 

*  Bartonholme  respective,  upon  the  same  series  of  heirs,  and  under  the  same  provisions, 

*  clauses  irritant  and  resolutive,  that  are  contained  in  the  present  tailzie,  and  cause  record 

*  the  said  tailzie  in  the  Eegister  of  Tailzies ;  and  that  within  five  years  after  the  succes- 
'  sion,  in  virtue  of  this  present  tailzie,  shall  devolve  upon  them  respectively.' 

"  Now,  my  Lords,  see  what  the  object  here  was, — that  if  those  persons  took  the  lands 
and  others  aforesaid,  that  is,  the  lands  of  Ascog  and  others  comprized  in  Stewart  of 
Ascog's  entail,  then  they  should  likewise  add  to  that  tailzie  of  those  lands  the  lands  that 
belonged  to  them  in  the  places  he  mentioned.  But  if  the  lands  of  Ascog  and  others, 
entailed  by  himself,  could  be  disposed  of  by  sale,  that  sale  might  be  made  effectually 
soon  after  his  death,  or  before  the  succession  to  Ascog  and  others  fell  to  those  who  were 
to  entail  their  lands,  and  then  the  case  could  not  arise  in  which  the  lands  settled  by  his 
entail  could  fall  and  devolve  upon  the  heirs  of  M' Arthur  and  Fullarton.  I  do  not 
apprehend  that  it  would  answer  the  real  actual  intention  of  the  author  of  this  tailzie  of 
Stewart  of  Ascog,  that  lands  purchased  anywhere  in  Scotland,  with  the  money  arising 
from  a  sale  of  the  Ascog  and  other  lands  entailed  by  himseU,  should  be  entailed  with 
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the  lands  of  M'Arthur  and  Fullarton.  He  probably  meant,  that  inseparable  conjunction 
of  his  lands  with  their  lands  which  he  ordained  as  to  the  lands  he  had,  and  those  which 
should  be  purchased  with  his  other  property. 

''  He  had  before  mentioned  the  mansion-house,  the  parish  church,  and  the  place  of 
sepulture  he  had  there  in  Ascog.  He  directs  also,  that  heirs-substitute  are  to  bear  the 
name  and  arms  of  Stewart  of  Ascog ;  that  they  are  to  keep  up  the  parish  church  of 
Ascog.  These  and  other  circumstances  denote  an  intention  that  this  entailed  property 
should  remain  unsold,  and  that  he  was  not  declaring  or  providing  for  any  such  purpose  as 
would  allow  the  heirs-substitute  to  part  with  what  he  had  entailed,  and  to  entail  other  lands 
by  laying  out  the  sum  arising  from  the  sale  of  entailed  lands.  I  take  it,  my  Lords,  to  be 
reasonably  clear,  and  I  cannot  but  think  that  the  party  to  this  deed  had  not  the  least 
notion  that  the  heirs-substitute  might  sell  the  entailed  estates.  I  infer  this  from  his 
having  prohibited  sale  in  terms,  though  ineffectually,  adding  to  that  consideration 
his  extreme  anxiety  inseparably  to  connect  what  he  had  entailed  with  the  lands  which 
he  directed  to  be  purchased  and  entailed,  and  with  his  requisition  that  some  of  his 
heirs-substitute  should  entail  in  like  manner  their  lands,  if  they  succeeded  to  his; 
meaning  that  they,  when  they  became  Stewarts  of  [226]  Ascog,  should  enjoy  together 
his  Ascog  estates  and  their  own  former  estates,  under  the  same  entail  or  species  of 
entail.  But  whatever  may  be  that  opinion,  thus  expressed,  judicial  opinion  must 
hold  that  he  intended  us  to  prevent  any  sale  (speaking  of  intention,  it  is  to  be 
collected  from  his  deed)  which  he  has  effectually  by  his  deed  prevented,  and  that 
only.  He  must  be  considered  as  not  having  prevented  by  his  deed,  what  probably 
he  really  by  mistake  thought  he  had  prevented,  viz.  sale  of  his  entailed  estate ; 
and  accordingly  the  Court  of  Session  all  agree  that  a  purchaser  may  buy  the  estate,  and, 
buying  it,  destroy  all  that  union  and  conjunction  of  estates  which  he  meant  to  secure, 
and  seems  to  have  been  most  anxious  to  secure.  His  mistake,  if  there  has  been  a  mis- 
take, it  is  difficult  to  say  that  a  Court  can  correct ;  but  it  may  be  said,  that  though 
buying  the  estate  is  an  act  permitted  to  the  purchaser,  because  not  sufficiently  prohibited 
by  the  terms  of  the  deed,  it  is  (somehow  only  conditionally)  allowed,  if  not  actually 
prohibited  as  to  the  heir-substitute  selling, — that  he  has  accepted  upon  terms  which  he 
is  under  obligation  to  comply  with, — that  he  can  only  sell  upon  condition  that  he  lays 
out  the  money  arising  horn  the  sale  in  the  purchase  of  other  lands,  to  be  settled  to  the 
same  uses, — ^and  that^  observing  such  a  condition,  he  may  sell  and  repurchase  lands  as 
often  as  he  pleases,  making  from  time  to  time  similar  entails  :  that  such  is  the  state  of 
the  law  *  inter  hceredes  ;  *  that,  as  to  heirs,  there  is  a  sort  of  Ju8  credtti,  a  sort  of  obliga- 
tion, that  they  should  so  act  with  respect  to  each  other ;  and  that  the  author  of  this 
deed  of  entail  must,  as  to  his  intention,  be  supposed  to  mean  not  only  what  he  has 
expressed  in  the  terms  of  his  deed,  but  something  which  the  law  requires, — not  to  be 
found  in  the  expressions  of  the  deed,  but  which  nevertheless  the  law  does  require, — the 
benefit  of  which  he  must  have  meant  his  heirs-substitute  to  have,  though  he  said  nothing 
in  his  deed  respecting  it ;  and  that  he  must  be  taken  to  mean  that  his  heirs  should  have 
the  advantage  of  that  law,  though  he  has  not  so  declared. 

"  One  great  difficulty  in  this  case,  as  to  this,  seems  to  be  of  this  nature, — that  if  you 
impute  to  Uie  author  of  this  deed,  that  he  meant  both  what  this  judgment  says  is  the 
law  which  the  heir  is  to  observe,  and  that  be  meant  also  to  effect  all  that  has  been 
stated  to  be  the  meaning  of  what  he  has  actually  directed,  expressed,  and  declared  to  be 
his  meaning  in  the  expressions  of,  and  in  what  he  requires  to  be  done  by  his  deed,  as  to 
conjoining  indifferent  properties  inseparably,  it  is  difficult,  and  perhaps  it  may  be  most 
reasonably  said  it  is  impossible,  to  reconcile  the  expressed  and  implied  meaning  with  each 
other ;  and  that^  whatever  may  be  said  to  be  the  intention  of  an  entailer,  as  to  be 
collected  both  from  the  expressions  in  his  deed  and  by  some  law  not  mentioned,  but 
some  law  supposed  to  be  settled  and  intended  by  him  to  be  observed,  it  seems  exceed- 
ingly difficult,  if  not  impossible,  to  suppose  that  this  entailer, — ^r^;ard  being  had  to  the 
expressed  provisions  in  his  deed  with  respect  to  the  lands  which  he  entailed,  and  those 
which  he  directed  to  be  entailed,  and  whicb  he  required  to  be  [226]  inseparably  con- 
joined, and  those  which  he  seems  to  have  required  some  of  the  heirs-subetitutes  to  add  by 
entail  to  his  entailed  lands, — it  seems  difficulty  if  not  impossible,  to  suppose  that  he 
thought  that  any  law,  not  expressed  in  his  deeds,  would  sanction  the  sales  of  the 
entailed  estates,  if  the  money  produced  by  such  sales  was  laid  out  in  the  purchase  of  any 
lands  anywhere  in  Scotland,  to  be  sold  and  exchanged,  again  and  again,  for  any  other 
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lands  there.  His  intention  seems  to  have  been,  that  his  deed  was  to  legulate  the 
whole ;  he  seems  to  have  thought^  that  by  this  deed  he  had  prevented  sale  of  the  entailed 
estates.  In  that  he  has  been  mistaken :  the  defect  of  the  deed  it  is  difficult  to  supply 
by  that  judgment  which  is  under  your  Lordships'  consideration,  unless  it  can  be  made 
out  to  your  Lordships'  satisfaction,  that  that  judgment  pronounces  the  law  of  Scotland 
upon  the  eflfect  by  expression,  or  some  settled  doctrine  of  law  with  reference  to  which 
the  entailer  made  his  settlements,  though  in  his  settlements  he  refers  not  to  that 
doctrine. 

^'  I  cannot  easily  persuade  myself  to  think,  that  either  the  party  to  this  deed,  or  his 
professional  adviser,  really  thought  of  giving  efficacy  to  some  parts  of  this  deed  by 
penalties  and  forfeitures,  and  to  the  most  material  part,  as  to  selling,  by  prohibitions 
only,  which  are  ineffectual  as  to  forfeiture  of  the  estates,  and  leave  the  heirs,  in  case  of 
sale,  to  a  remedy  in  damages,  reparation,  or  surrogation,  or  by  what  other  name  the  party 
pelling,  and  the  other  substitutes,  could  agree  to  apply  to '  recompense  for  the  act  done, 
if  agree  they  could. 

"  Let  us  shortly  again  observe,  that  the  question  in  this  case  which  we  have  to 
determine  is,  not  whether  there  ha?  been  a  breach  of  obligation  entitling  the  heirs- 
substitute  to  recover  damages,  estimated  and  calculated  by  reference  to  what  loss  every 
and  each  of  the  heirs-substitute  may  sustain  by  sale  of  any  of  the  entailed  lands ;  but 
whether  it  is  the  law,  that,  if  a  sale  is  made,  the  price  should  be  laid  out  in  lands  in  like 
manner,  such  lands  when  bought  being  again  liable  on  like  terms  to  be  sold,  sale  and 
reinvestment  to  be  following  each  other  as  long  as  the  heirs  shall  think  proper  to  make 
sale  and  reinvestment ;  the  liability  to  damages,  to  be  calculated  for  the  benefit  of  each 
and  every  one  of  the  heirs  in  manner  mentioned  in  the  summons,  taking  place  according 
to  that  summons  in  the  event  of  the  parties  not  reinvesting  the  price  in  the  purchase  of 
other  lands,  upon  which  question  of  eventual  liability  to  such  damages,  the  Court  in 
judgment  I  understood  to  have  expressed  no  opinion.  The  question,  therefore,  before 
us  is  simply,  whether  the  party  is  compellable  by  law  to  lay  out  the  price  or  prices  of 
what  has  been  sold  in  the  purchase  of  other  landjs  1  and,  if  I  understand  the  judgment^ 
the  Court  has  not  proceeded  to  state  any  thing  respecting  what  is  demanded  as  damages 
if  reinvestment  is  not  made.  The  Court  declares,  indeed,  that  the  defender  is  not 
entitled  to  apply  the  principal  sums  of  the  prices  or  considerations  for  his  own  benefit 
The  actual  circumstances  of  the  case  made  it  possibly  unnecessary  to  express  any 
judgment  as  to  what  [227]  should  be  done,  if  the  defender  had  applied  or  should  apply 
the  price  to  his  own  benefit.  If  a  case  of  this  sort  happened,  as  it  might  have  happenec^ 
it  might  have  been  exceedingly  material  for  your  Lordships'  information  to  have  learnt 
how  damages  would  have  been  estimated  as  to  all,  each,  and  every  one  of  the  heirs- 
substitute  born,  or  hereafter  to  be  in  being. 

"  To  estimate  damages  in  such  a  case,  in  such  manner  as  damages  are  asked,  does 
not  seem  to  be  obviously  just,  assigning  as  damages  to  each  heir  the  whole  extent 
of  price. 

*'  To  proportion  the  damages  amongst  all  heirs,  seems  to  be  matter  of  difficulty  not 
easily  overcome.  It  may  not  be  improbable  altogether,  that  if  the  price  had  been 
whoUy  applied  to  the  defender's  own  use,  he  might  have  been  held  liable  to  invest^  in 
the  purchase  of  other  lands,  money  to  the  amount  of  the  price.  As  to  this  proposition 
also,  there  are  difficulties  attending  it  of  weight ;  but  it  is  probable  that  the  Court 
might  have  held  this. 

**  1  own,  my  Lords,  I  am  unable  to  persuade  myself,  that  by  a  mixture  of  law  not 
to  be  found  in  the  deed,  but  of  law  understood  to  be  settled,  with  the  provisions  of  the 
deed,— (the  act  of  selling  is  a  legal  act — the  act  of  buying  is  a  legal  act), — that  the  act 
of  selling  can  neither  be  prevented  by  interdict,  inhibition,  forfeiture,  or  other  means, 
but  yet  that  the  heirs-substitute  are  to  take  their  chance  of  having  the  sale  prevented, 
not  by  a  real  obligation  preventing  it,  but  by  a  personal  obligation  to  lay  out  the  price 
for  which  the  sale  is  made  in  the  purchase  of  other  lands,  to  be  sold  again  and  again 
upon  reinvestment  of  prices;  and  particularly  when  regard  is  had  to  what  appears  to 
be  the  meaning  of  this  entailer  as  to  what  were  the  very  lands  which  he  means  to  entaiL 

"  Your  Lordships  have  had  a  great  deal  of  discussion  at  the  bar  as  to  the  state  of 
the  entails  prior  to  the  statute  of  1685,  and  even  discussion,  whether  there  were  any 
valid  entails  before  that  statute.  It  seems  impossible  to  deny  thai;  there  were  entails 
before  that  statute.    We  read  of  simple  destinations, — of  the  introduction  of  prohibitory 
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clauses, — irritant  clauses, — resolutive  clauses, — into  entails.  In  the  course  of  what  has 
passed  here,  we  have  heard  of  Acts  of  Parliament  recognizing  entails  prior  to  that 
statute.  We  have  heard  of  the  use  made  of  inhibitions  and  interdicts,  as  it  should 
seem  longer  in  use,  than  it  is  now  thought  consistent  with  that  statute  that  they  should 
have  continued  in  use. 

"  We  have  been  referred  to  text  writers,  to  dicta,  to  authorities,  unquestionably  of 
great  weight,  imputing,  in  effect,  that  there  were  valid  entails,  at  least  valid  inter 
TuBredeSy  before  the  statute,  and  to  the  Stormont  case.  Let  it  be  assumed,  therefore, 
that  there  were  valid  entails  before  the  statute.  It  is  also  not  capable  of  being  denied, 
that  much  and  weighty  authority  has  been  referred  to,  for  the  purpose  of  maintaining 
that  the  statute  was  also  intended  only  for  the  benefit  of  purchasers,  creditors,  &c.,  and 
that  it  was  not  intended  to  [228]  operate  so  as  to  authorize,  especially  if  there  was  a 
prohibitory  clause,  some  of  the  hceredes  to  disappoint  the  expectations  of  the  other 
hceredea;  but  as  between  heirs,  the  entails,  though  defective  as  to  others,  created 
obligations,  personal  if  not  real,  capable  of  being  enforced  somehow.  It  is  difficult 
under  such  circumstances  to  underteke  to  pronounce,  that  it  was  the  intention  of  the 
statute,  with  respect  to  entails  made  after  that  statute,  to  enact  that  the  question  of 
their  validity  should  depend  merely  and  only,  as  between  all  persons,  upon  their  con- 
formity to  that  statute.  So,  often,  it  has  been  declared  by  great  and  grave  authorities, 
that  such  was  not  the  intention  of  the  statute  as  between  heirs.  The  history  of 
decisions,  perhaps,  authorizes  an  assertion,  that  it  is  also  however  very  difficult  to  state, 
what  is  the  remedy  which  the  heirs-substitute  were  meant  to  have  against  heirs  violating 
a  prohibition  not  enforced  by  irritant  and  resolutive  clauses,  especially  considering  what 
is  now  stated  to  be  the  law  as  to  inhibition  and  interdict  \  which  seems  to  prove,  that 
those  who  maintain  the  obligation  or  duties  between  heirs-substitute,  must  admit  that 
the  statute  meant  to  take  away,  and  has  taken  away,  some  of  those  means  of  preventing 
a  breach  of  these  obligations  or  duties ;  and  it  seems  not  to  have  been  clearly  or  to  be 
easily  settled,  what  are  precisely  the  remedies  established  by  law,  in  case  of  a  breach  of 
such  obligation  or  duty. 

''  If  the  authority  I  refer  to  did  not  lead  me  to  abstain  from  confidently  stating  that 
opinion,  I  should  have  said  that  the  language  of  the  statute  1685  satisfied  me,  that  it 
was  the  intention  of  the  Legislature  to  make  this  statute  apply  to  all  future  entails  at 
least,  and  that  the  statute  was  to  regulate  them.  It  is  in  these  terms : — '  Our  Sovereign 
'  Lord,  with  the  advice  and  consent  of  his  Estates  of  Parliament,  statutes  and  declares,' 
(not  that  it  is  lawful  to  his  Majesty's  subjects,  but)  *  that  it  shall  be  lawful  to  his 

*  Majesty's  subjects  to  tailzie  their  lands  and  estates,  and  to  substitute  heirs  in  their 

*  tailzies,  with  such  provisions  and  conditions  as  they  shall  think  fit,  and  to  affect  the 
'  the  said  tailzies '  (having  made  their  tailzies  with  such  provisions  as  they  think  fit) 

*  with  irritant  and  resolutive  clauses,  whereby  (that  is,  by  those  irritant  and  resolutive 
'  clauses)  it  shall  not  be  lawful  to  the  heirs  of  tailzie,  to  sell,  annailzie,  or  dispone  the 

*  said  lands,  or  any  part  thereof,  or  contract  debt,  or  do  any  other  deed  whereby  the 
<  same  may  be  apprized,  adjudged,  or  evicted  from  the  other  substitutes  in  the  tailzie, 

*  or  the  succession  frustrate  or  interrupted ;  declaring  all  such  deeds  to  be  in  themselves 
'  null  and  void,  and  that  the  next  heir  of  tailzie  may  immediately,  upon  contravention, 
'  pursue  declarators  thereof,  and  serve  himself  heir  to  him  who  died  last  infeft  in  the 

*  fee,  and  did  not  contravene,  without  necessity  any  ways  to  represent  the  contravener. 
'  It  is  always  declared,  that  such  tailzie  shall  only  be  allowed  in  which  the  foresaid 

*  irritant  and  resolutive  clauses  are  insert  in  the  procuratories  of  resignation,  charters, 

*  precepts,  and  instruments  of  sasine,  and  the  original  tailzie  [229]  once  produced  before 

*  the  Lords  of  Session  judicially,  who  are  hereby  ordained  to  interpone  their  authority 
'  thereto,  and  that  a  record  be  made  in  a  particular  register  book  to  be  kept  for  that 
'  effect^  wherein  shall  be  recorded  the  names  of  the  maker  of  the  tailzie,  and  the 
'  general  designations  of  the  lordships  and  baronies,  and  the  provisions  and  conditions 
'  contained  in  the  tailzie,  with  the  foresaid  irritant  and  resolutive  clauses  subjoined 

*  thereto,  (the  tailzier  stating  his  own  conditions  and  provisions,  and  inserting  his  irri- 

*  tant  and  resolutive  clauses),  ad  perpetuam  ret  memoriam ;  and  which  provisions  and 

*  irritant  clauses  shall  be  repeated  in  all  the  subsequent  conveyances '  (this  part  of  the 
statute  does  not  mention  resolutive  as  well  as  '  irritant  clauses,'  but  there  can  be  no 
doubt  I  apprehend  as  to  the  intention)  '  of  the  said  tailzied  estate  to  any  of  the  heirs  of 

*  tailzie ;  and  being  so  insert,  his  Majesty,  with  the  advice  and  consent  aforesaid,  declares 
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'  the  same  to  be  real  and  effectual,  not  only  against  the  contraveners  and  their  heirs, 
'  but  also  against  their  creditors,  apprizers,  adjndgers,  and  other  singular  successors 
'  whatsoever,  whether  by  legal  or  conventional  titles.'  Then  it  is  declared,  '  That  if 
'  the  said  provisions  and  irritant  clauses '  (that  is,  such  as  had  been  inserted  originally) 
'  shall  not  be  repeated  in  the  rights  and  conveyances  whereby  any  of  the  heirs  of  tailzie 
'  shall  brook  or  enjoy  the  tailzi^  estate,  the  said  omission  shall  import  a  contravention 
*  of  the  irritant  and  resolutive  clauses,'  (not  only  of  the  irritant,  but  the  irritant  and 
resolutive  clauses),  '  against  the  person  and  his  heirs  who  shall  omit  to  insert  the  same, 
'  whereby  the  said  estate  shall  ipso  /ado  fall,  accrue,  and  be  devolved  to  the  next  heir 
'  of  tailzie ;  but  shall  not  militate  against  creditors  and  other  singular  successors,  who 
'  shall  happen  to  have  contracted  bona  fide  with  the  person  who  stood  infeft  in  the 
'  said  estate  without  the  said  irritant  and  resolutive  clauses  in  the  body  of  his  right.' 

"  The  language  of  this  statute  seems  therefore  to  import,  that  the  Legislature  was  not 
only  ordaining  a  law  for  the  benefit  of  creditors  and  other  singular  successors,  but  also 
a  law  which  was  to  operate  between  and  for  the  benefit  of  heirs ;  and  in  its  language 
also  to  require  certain  observances,  a  non-attention  to  which  should  affect  the  right  of 
heirs,  though  not  the  rights  of  creditors  or  singular  successors ;  and  this  occurring  in  an 
Act  of  Parliament  which  ordains  how  it  shall  be  lawful  for  his  Majesty's  subjects  to 
tailzie  their  lands. 

<*  It  surely  is  not  very  presumptuous  to  say,  that  it  is  difficult  to  suppose  that  the 
Legislature,  thus  providing  the  most  effectual  means  that  could  be  devised  for  protect- 
ing future  heirs-substitute  against  the  acts  of  prior  heirs-substitute,  and  adopting  such 
language  as  is  adopted  in  this  statute,  might  not  feel  the  necessity,  with  respect  to 
entails  thereafter  created,  for  any  other  provisions  of  law  in  favour  of  heirs-eubstitute 
than  such  as  were  in  the  statute  expressed ;  or  that  if  a  person  set  about  making  an 
entail,  he  was  in  want  of  any  other  means  of  enabling  him  most  effectually  to  complete 
his  purpose,  than  [230]  such  as  this  statute  afforded  him.  It  seems  to  me  that  he 
might  lay  aside  all  intention  to  take  the  benefit  of  the  Act  of  1621,  if  indeed  it  can  be 
said  that  that  Act  has  any  application  to  the  subject,  or  to  take  the  benefit  of  any  pre- 
ventive processes,  or  any  remedial  suits  which  the  law,  before  this  statute  passed, 
furnished  against  violations  of  his  entaiL  Some  of  these  preventive  remedies,  we  have 
been  told,  inhibition,  &c  were  for  a  time,  but  only  for  a  time,  understood  to  be  appli- 
cable against  a  party  intending  to  sell,  and  not  restrained  horn  selling  by  irritant  and 
resolutive  clauses;  and  the  judgment  in  question  negatives  the  right  to  prohibit  the 
sale.  Statute  law,  we  have  been  told,  has  not  ascertained  what  is  the  remedy,  the 
precise  nature  of  the  remedy,  which  the  substitute-heir  has  against  a  prior  heir  having  a 
right  to  sell,  being  under  no  real,  but  supposed  to  be  under  some  personal  obligation  not 
to  sell, — an  obligation  which  cannot  be  enforced,  as  we  have  been  told  it  cannot,  as  a 
real  obligation  might  have  been  enforced  before  the  statute. 

"  In  the  absence  of  statutable  remedy,  some  have  told  us,  that  for  the  breach  of 
personal  obligation  damages  are  recoverable ;  by  whom,  in  what  manner  to  be  estimated 
ajB  to  each  and  every  person  who  may  be  damnified,  we  have  not  been  told  in  argument 
or  statement,  except  as  we  find  damages  in  a  given  case  stated  in  the  summons.  We 
are  told,  that  what  the  appellant  calls  damages  is  not  damages  but  reparation.  We  are 
told,  that  it  is  neither  damages  nor  reparation,  (indeed  it  is  difficult  to  distinguish  the 
one  from  the  other),  but  that  the  price  for  which  the  entailed  estate  is  agreed  to  be  sold 
is  a  surrogatum  for  the  estate  sold — not,  however,  to  be  enjoyed  according  to  the  species 
of  property  of  which  that  price  consists,  but  to  be  laid  out  in  land,  with  an  incontrollable 
power  in  the  heir-substitute  for  the  time  being  to  re-sell  and  re-purchase,  as  often  as 
re-sale  and  re-purchase  shall  according  to  his  pleasure  be  made ;  and,  unless  I  mistake 
the  effect  of  the  information  we  have  received,  the  remedy  ordained  to  be  due  by  this 
judgment^  is  a  remedy  hitherto  not  awarded  in  judgment  in  such  a  case  as  this. 

"  But,  whatever  be  the' right  opinion  as  to  the  effect  of  the  statute  of  1685,  with 
respect  to  entails  created  before  that  Act,  or  since  that  Act,  I  cannot  bring  myself  to 
think  that  this  entailer,  executing  a  deed  in  all  its  contents  such  as  this  entail  is,  has 
created  such  a  right  (as  between  ^e  heir  in  possession  and  the  other  heirs-substitute)  as 
this  judgment  affirms  that  heirs-substitute  possess,  or  are  adjudged  to  have  by  the 
application  of  the  price  which  it  ordains  to  be  made. 

"  The  doctrine  of  non-implication,  as  applied  to  Scotch  entails,  may  have  gone  a  great 
deal  too  far.     I  think  it  has ;  but  it  must  now  be  supported.    That  we  are  to  contend 
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that  it  was  in  the  contemplation  of  the  author  of  this  deed,  that  each  heir-substitute 
might  sell ;  that  every  person  that  would  deal  with  him  might  buy ;  that  though  he  had 
a  right  to  sell,  and  every  such  person  a  right  to  buy,  yet  that,  aiter  he  had  so  sold,  he 
was  under  an  obligation,  perfect  as  being  capable  of  [231]  being  enforced,  to  lay  out  the 
price  in  the  purchase  of  another  estate,  and  so  tottes  qaoUes; — to  suppose  all  this, 
attending  to  all  that  in  provision  and  expression  is  found  in  the  deed  as  to  the  estates 
which  he  entails,  seems,  if  not  to  be  considered  as  construing  by  implication  to  be  liable 
to  objections  of  the  same  nature  as  implication  is  exposed  to,  or  at  least  liable  to  them 
in  a  considerable  degree — as  will  open  to  others  which  we  have  heard  in  the  arguments, 
and  read  in  the  papers  in  this  case.  It  amounts  in  its  possible  effect  to  this,  that  an 
entail  of  these  huids,  which  Stewart  of  Ascog  seems  to  have  been  determined  that  future 
Stewarts  of  Ascog  should  possess  at  Ascog  and  elsewhere,  conjoined  by  his  deed  in- 
separably in  all  time  coming,  might  in  process  of  time,  according  to  law,  so  operate  to 
make  these  heirs,  heirs  under  a  tailzie  which  had  ceased  to  affect  any  of  those  lands,  and 
which  comprehended  different  property  in  every  or  any  other  part  of  Scotland.  Looking 
at  the  whole  and  every  part  of  this  deed,  I  cannot  but  think  that  the  party  meant  to 
make  a  strict  entail  of  the  lands  under  the  authority  of  the  statute  ;  that  his  purpose 
was  as  effectually  to  guard  against  sale  as  against  the  breach  of  his  other  prohibitions ; 
but  through  mistake  of  himself  or  his  man  of  business,  he  omitted  necessary  clauses  as 
to  the  act  of  selling.  If  it  was  a  mistake,  perhaps  it  was  more  likely  in  1763  not  to 
have  been  thought  such,  than  it  might  have  been  after  some  decisions  respecting  entails 
subsequently  made. 

"At  any  rate,  my  Lords,  I  cannot  bring  myself  to  think  that  law,  written  or 
unwritten,  has  been  brought  before  us,  to  authorize  us  to  adopts  on  the  consideration  of 
the  rights  of  the  heirs-substitute  as  amongst  each  other  under  this  deed,  that  judgment 
which  has  been  pronounced  in  the  Court  of  Session ;  which  in  truth  amounts  to  the  gift 
of  a  power  to  every  heir  to  sell  and  exchange  lands  as  oft  as  he  pleases,  in  despite  of  an 
.ineffectual  proviso  entailing  from  time  to  time  any  other  lands  which  he  may  prefer  to 
those  which  had  been  originally  entailed  upon  him,  and  in  the  meantime  keeping  the 
money  for  which  he  sells  the  original  lands  under  a  species  of  entail,  or  something  like 
an  entail,  either  in  his  own  possession,  or  that  of  a  Court,  if  diligence  can  get  it  out  of 
his  hands  into  the  possession  of  a  Court.  For  such  a  former  decision  as  matter  of 
authority  1  have  inquired — I  have  asked  whether  the  bar  could  furnish  any ;  but  we 
have  been  referred  only  to  what  are  mentioned  in  the  Cases  on  your  table. 

"  I  have  not  been  able  to  satisfy  myself,  that  if  damages,  reparation,  compensation, 
or  mrrogatumf  can  be  called  for  after  the  statute  1685,  if  the  entail  is  not  complete 
according  to  that  statute,  that  this  judgment  in  this  case  can  be  supported. 

"  My  Lords,  I  have  before  said,  that  it  is  not  my  purpose  to  consider  the  various 
arguments  to  be  found  in  former  cases  in  the  papers  printed  in  this  and  former  cases ; 
the  arguments  now  and  heretofore  urged  at  your  bar  in  this  and  former  cases ;  or  in  the 
very  learned  opinions  stated  in  what  has  been  brought  before  us  in  point  as  the  opinions 
of  the  learned  Judges  in  this  or  former  cases ; — all  have  been  with  me  [232]  subjects  of 
most  anxious  consideration,  as  I  doubt  not  they  have  been  with  all  such  of  your  Lord- 
ships as  have  attended  throughout  the  hearing  of  this  cause.  It  is  a  painful  duty,  my 
Lords,  to  express  an  opinion  touching  a  doctrine,  with  respect  to  which  so  many  learned, 
able,  and  experienced  Judges  have  differed  in  opinion.  It  is  a  duty,  however,  which 
must  be  discharged ;  and  because  it  must  be  discharged,  I  find  myself  obliged  to  state 
to  your  Lordships,  that  I  agree  in  this  case  with  the  minority  of  those  very  learned 
Judges,  in  thinking  that  this  judgment  of  the  Court  of  Session  cannot  be  sustained.  I 
pass  over  also  the  dicta  and  cases  that  have  been  cited  to  your  Lordships,  and  which  are 
all  observed  upon  in  the  papers  upon  your  table  very  fully. 

"  Bound  to  assist  your  Lordships  in  giving  judgment  in  this  case,  I  have  stated  my 
opinion.  If  I  should  happen  to  differ  with  my  noble  and  learned  friends,  or  other 
Lords  who  heard  the  cause,  I  can  only  say,  that,  because  it  was  my  duty  to  state  my 
judicial  opinion,  I  have  troubled  your  Lordships  by  stating  it ;  mooi,  cheerfully  sub- 
mitting to  whatever  may  be  the  opinion  of  the  House." 

Lord  Wynpord. — "  My  Lords,  I  entirely  concur  in  aU  that  has  been  said  by  my 
noble  and  learned  friend ;  and  after  the  very  elaborate  judgment  that  he  has  pronounced, 
it  will  not  be  necessary  for  me  to  trouble  your  Lordships  at  any  length.  By  the  law  of 
England,  an  estate  can  only  be  entailed  for  the  lives  of  persons  who  are  in  being,  and 
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until  some  one  that  is  at  the  time  of  the  making  of  the  entail  unborn  shall  attain  the 
age  of  twenty-one.  This  rule  of  our  law  would  be  easily  defeated,  if  the  settler  of  an 
estate  might  impose  a  condition,  that,  if  the  person  on  whom  an  estate  was  settled  sell 
the  estate,  that  he  should  be  a  trustee  of  the  proceeds  of  the  sale  of  such  estate  for  those 
to  whom  the  estate  would  have  descended  if  the  entail  of  it  had  not  been  barred. 

"  Our  Courts  held,  that  such  a  condition  was  against  the  policy  of  our  law,  and  on 
that  account  void ;  and  although  a  tenant  in  tail  took  an  estate  with  such  a  condition 
annexed  to  the  grant  of  it^  he  might  bar  the  entail,  sell  the  estate,  and  do  what  he 
pleased  with  all  the  proceeds  of  the  sale,  without  being  in  any  manner  accountable  to 
those  who  would  have  succeeded  to  the  estate. 

"  By  the  law  of  Scotland,  an  estate  may  be  continued  in  the  line  or  lines  designated 
by  the  settler,  so  long  as  any  of  those  lines  are  in  existence,  if  the  deed  of  entail  be  in 
conformity  with  the  statute  of  1685,  and  the  prohibitions  which  it  contains  be  guarded 
by  irritant  and  resolutive  clauses. 

"  I  doubted  whether,  considering  the  difference  between  the  laws  of  England  and 
Scotland,  although  void  in  England,  it  might  not  in  Scotland  create  such  a  moral  obliga- 
tion, that  the  person  who  accepted  the  estate  on  that  condition,  would  be  obliged  to 
reinvest  the  money  for  which  it  was  sold  in  the  purchase  of  other  lands,  to  be  held  for  the 
benefit  of  those  who  were  the  objects  of  the  settler's  bounty.  An  [233]  apprehension  that 
the  habits  of  an  English  lawyer  might  lead  me  into  a  train  of  reasoning  not  warranted  by 
Scotch  law,  according  to  which  your  Lordships  are  to  decide  the  question  submitted  to  your 
judgment  by  this  appeal,  occasioned  this  doubt.  Your  Lordships  will  not  be  surprised,  that 
I  should  pause  in  a  case  in  which  there  has  been  so  great  a  difference  of  opinion  in  the  Court 
below ;  but  I  protest  against  what  has  been  said  in  another  place,  namely,  that  English 
lawyers  are  not  competent  to  advise  your  Lordships  on  a  question  of  Scotch  law.  As  well 
might  they  say,  that  one  who  had  studied  logic  in  Edinburgh  would  not  be  able  to  reason  on 
any  question  of  morality  or  policy  that  arose  in  England,  although  in  possession  of  all 
the  circumstances  connected  with  the  case  to  be  discussed.  One  who  is  acquainted  with 
the  general  principles  of  jurisprudence,  and  has  been  in  the  habit  of  investigating  legal 
questions,  of  interpreting  written  laws,  and  weighing  the  authorities  on  which  unwritten 
laws  depend,  will  be  fully  competent  to  decide  points  arising  under  the  laws  of  any 
country.  Such  a  person  would  make  up  for  his  want  of  familiarity  with  the  subject 
brought  before  him,  by  the  additional  caution  and  attention  which  the  novelty  of  the 
case  would  naturally  excite.  If  he  has  not  so  much  knowledge  of  the  subject  as  Scotch 
lawyers  may  have,  before  he  has  heard  and  considered  the  arguments  and  authorities,  he 
will  decide  on  such  as  are  adduced  without  any  preconceived  prejudice.  If  I  am  wrong 
in  this,  our  Government  withholds  from  our  colonies  the  greatest  advantage  that  those 
colonies  have  to  expect  from  their  dependence  on  it^  namely,  a  just  administration  of 
the  laws  of  each  colony ;  for  a  single  English  lawyer  decides,  at  the  Privy  Council,  cases 
arising  under  almost  every  system  of  law  that  prevails  in  the  world.  I  have  devoted 
much  of  my  time  and  attention  to  this  case,  and,  in  the  consideration  of  it^  I  have 
forgotten  that  I  was  ever  connected  with  English  judicature.  I  have  formed  my  opinion 
on  Scotch  authorities  only. 

"  I  have  no  doubt  that  the  printed  Cases,  and  the  arguments  at  the  bar,  have  furnished 
us  with  all  the  authorities  that  bear  on  the  point  to  be  decided.  Since  I  have  had  the 
honour  of  assisting  in  Scotch  appeals,  I  have  always  found  that  the  talents,  the  learning, 
and  industry  of  the  Scotch  bar,  have  given,  in  the  best  and  clearest  manner,  all  the 
information  that  this  House  can  require  for  the  decision  of  any  question  submitted  to 
its  judgment  My  opinion  is  formed  on  grounds  taken  by  a  learned  Judge  in  the 
Court  below. 

"  Lord  Cringletie  in  his  excellent  judgment  says,  '  A  prohibition  is  a  mere  restraint^ 
'  and  does  not  constitute  any  obligation  whatever  either  in  law  or  equity.'  I  agree 
with  Lord  Cringletie,  that  an  imperfect  prohibition,  as  that  not  to  sell  in  this  case, 
constitutes  no  obligation  either  in  law  or  equity.  It  raises  only  one  of  those  imperfect 
obligations  which  no  Court  of  law  could  enforce :  it  can  create  no  such  trust  as  any 
person  can  be  compelled  to  perform ;  and  it  is  admitted,  that  there  is  nothing  to  prevent 
the  owner  from  selling  the  estate,  [234]  neither  is  there  any  thing  that  prevents  him 
from  making  what  use  he  pleases  of  the  proceeds  of  the  sale.  Where  there  is  a  legal 
right,  there  must  be  a  complete  legal  remedy.  There  is  no  legal  means  of  securing  this 
supposed  right  to  have  the  purchase-money  reinvested,  or  in  any  manner  used  for  the 
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benefit  of  those  who,  according  to  the  order  of  succession,  would  have  become  entitled  to 
the  estate  if  it  had  not  been  sold.  K  you  cannot  prevent  the  person  in  possession  from 
selling  the  estate,  and  getting  the  proceeds  of  such  into  his  possession,  and  cannot 
impound  the  money  whilst  in  his  hands,  you  can  have  no  sufficient  remedy  for  the 
securing  such  money ;  for  the  vendor  will  get  rid  of  the  money,  and  a  personal  action 
against  him,  after  the  acts  are  done,  will  be  more  expensive  than  profitable.  It  is 
admitted,  that  the  vendor  cannot  now  be  restrained  from  selling  by  an  inhibition.  The 
judicature  of  Scotland  would  be  defective,  if  those  who  would  succeed  to  the  estate 
have  a  right  to  the  proceeds  of  the  sale  of  the  estate,  whilst  they  can  have  no  inhibition 
to  restrain  the  owner  from  selling  until  he  has  given  security  duly  to  apply  the  purchase- 
money.  There  ia  no  instance  where  a  party  may  be  remediless  after  an  act  is  done,  in 
which  the  law  will  not  give  him  the  means  of  preventing  its  being  done,  until  he  is 
completely  indemnified  against  the  consequences.  K  your  Lordships  will  attentively 
consider  the  statute  of  1685,  c.  22,  you  will  perceive  that,  in  this  case,  the  vendor  can 
be  under  no  obligation  to  reinvest  the  proceeds  of  the  sale  of  the  estate.  That  statute 
forms  the  law  of  entails  now  in  force  in  Scotland.  If  there  is  nothing  in  it  which  ties 
up  the  proceeds  of  the  sale  of  an  estate,  the  vendor  must  be  at  liberty  to  dispose  of  them 
as  he  pleases. 

**  Now,  according  to  this  statute,  an  estate,  and  every  thing  belonging  to  it,  is  at  the 
disposal  of  its  owner,  unless  the  person  who  has  conveyed  it  to  him  has  restrained  his 
power  of  disposing  of  it  in  the  manner  prescribed  by  it.  It  is  not  unreasonable,  that  a 
man  should  be  permitted  to  preserve  his  estate  for  the  benefit  of  persons  for  whose 
welfare  he  may  feel  an  interest^  as,  for  instance,  for  the  unborn  childron  of  the  settler's 
children,  or  of  those  who  are  the  immediate  objects  of  his  bounty :  But  there  are  few 
countries  in  which  property  is  allowed  to  be  continued  in  particular  families,  for  the  vain 
purpose  of  preserving  a  name ;  and  Lord  Cringletie  tells  us,  that  in  Scotland  an  entail  is 
strictissimi  Juris  tolerated  by  the  law  under  certain  conditions.  Property,  therefore,  is 
free  from  the  entails,  unless  the  law  imposing  such  fetters  is  fully  complied  with. 

"The  Scotch  statute  of  entail  says,  that  it  shall  be  lawful  to  tailzie  lands  and 
estates,  and  to  affect  the  said  tailzies  with  irritant  and  resolutive  clauses,  whereby  it 
shall  not  be  lawful  to  the  heirs  of  tailzie  to  sell,  annailzie,  or  dispone  the  said  lands,  or 
any  part  thereof.  The  word  *  whereby,'  in  this  passage,  (which  refers  to  irritant  and 
resolutive  clauses),  shews,  that  these  only  prevent  the  sale  or  other  disposition  of  an 
estate.  That  no  other  tailzies  have  any  effect,  either  with  regard  to  an  estate  or  the 
price  of  it,  is  dear  from  the  following  [^5]  words  :  '  Such  talkies  shall  be  allowed  in 
'  which  the  foresaid  irritant  and  resolutive  clauses  are  insert.' 

"  If  no  tailzies  are  allowed  which  have  not  these  clauses,  tailzies  that  are  without 
them  can  have  no  effect  whatever.  But  the  statute  contains  these  other  words :  '  And 
'  being  so  insert,'  (that  is,  these  clauses  being  insert  in  the  various  instruments  necessary 
to  complete  an  entail),  '  his  Majesty,  with  the  advice  and  consent  foresaid,  declares  the 
'  same  to  be  real  and  effectual,  not  only  against  the  contraveners  and  their  heirs,  but 
*  also  against  their  creditors,  comprisers,  ac^judgers,  and  other  singular  successors  what- 
'  soever.'  The  words,  '  their  heirs,'  answer  the  argument  that  has  been  addressed  to 
your  Lordships,  to  prove  that  irritant  and  resolutive  clauses,  and  the  registration  of  the 
deeds  containing  them,  were  intended  only  to  protect  purchasers  and  creditors ;  and  that 
an  entail  would  be  effectual  against  heirs  without  them.  Without  these  clauses  there  is 
no  real  or  effectual  obligation  on  any  one,  and  the  prohibiting  part  of  the  deed  is 
entirely  inoperative.  The  judgment  of  the  Court  below  admits  the  inefficacy  of  the  pro- 
hibition as  to  the  estate,  but  holds  it  obligatory  on  the  proceeds  of  it.  According  to 
this  decision,  the  object  of  the  Legislature  in  passing  the  law  of  entail,  was  only  to 
prevent  a  change  of  the  lands  settled ;  the  settler  having  a  rights  independent  of  this 
statute,  to  tie  up  the  value  of  those  lands.  Such  an  object  would  be  hardly  worthy  of 
the  interference  of  the  Legislature ;  but  the  rendering  it  more  difficult  to  keep  property 
out  of  the  market,  has  been  considered  as  good  policy  in  Scotland  as  well  as  in  England. 
Where  the  words  of  the  statute  are  clear  and  intelligible,  a  series  of  decisions,  from  the 
time  of  its  becoming  law  down  to  the  present  hour,  would  not  authorise  your  Lordships, 
sitting  judicially,  to  give  a  judgment  inconsistent  with  it  Where  a  law  ia  doubtful, 
decided  cases  may  assist  your  Lordships  in  putting  a  construction  upon  it ;  but  where 
there  is  no  ambiguity  in  a  statute,  your  Lordships  will  take  the  law  from  the  Legislature, 
and  not  from  CJourts  of  Justice.  Your  Lordships  will  however  find,  that  the  balance  of 
S.R.R.  V.  23 
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authority  supports  the  construction  which  I  humhly  recommend  your  Lordships  to  put 
upon  this  case.  The  latest  decision  upon  this  point  is  opposed  to  the  judgment  of  the 
Court  helow.  The  Judges  who  pronounced  that  decision  had  under  their  consideration 
all  the  previous  cases,  and  it  was  pronounced  when  the  spirit  of  the  statute  of  1685  was 
hetter  understood  than  it  had  heen  in  old  times.  Sir  Thomas  Hope  and  Sir  George 
Mackenzie  seem  to  consider  the  irritant  and  resolutive  clauses,  as  substitutes  for  the 
remedy  by  inhibition,  and  as  intended  to  save  the  trouble  and  expense  of  that  diligence. 
Lord  Stair  considers  restrictions,  without  the  addition  of  irritant  and  resolutive  clauses, 
ajB  mere  personal  obligemente.  Erskine  makes  the  same  observations  on  such  restric- 
tions. The  opinions  of  these  learned  writers  would,  if  unopposed  by  any  authority  of 
greater  weight,  be  entitled  to  much  consideration.  But  to  these  opinions  are  opposed  the 
judgment  of  a  Court,  and  the  still  higher  authority  of  the  [236]  Legislature,  expressed 
in  the  statute  of  1685.  Indeed,  the  commentator  on  Lord  Stair  does  not  seem  to  be 
satisfied  with  his  Lordship's  opinion;  for  he  has  introduced  another  very  important 
condition,  not  found  in  the  text  of  Lord  Stair,  nor  in  the  works  of  the  other  writers, 
nor  in  the  deeds  now  under  consideration,  namely,  '  and  that  all  deeds  shall  be  null  and 

*  void.'     Lord  Kames  says,  'Justice  permits  no  man  to  take  the  benefit  of  a  deed, 

*  without  fulfilling  the  provisions  and  burdens  imposed  by  the  deed.'  This  observation 
is  correct,  if  it  be  considered  as  applicable  only  to  legal  provisions  and  burdens ;  but  the 
prohibition  in  this  case  is  not  a  legal  provision,  and,  therefore,  there  is  no  legal  obliga- 
tion to  comply  with  it.  Whatever  opinion  moralists  may  entertain  in  such  a  case. 
Courts  of  Justice  know  of  no  obligations  except  such  as  are  allowed  by  law.  There  are 
many  cases  in  which,  considering  only  the  individuals  concerned  in  them,  promises  and 
conditions  that  have  been  made  in  such  cases  ought  to  be  performed,  but  in  which  the 
policy  of  the  law,  looking  to  the  general  welfare  of  the  community,  will  not  permit  the 
performance  of  such  conditions  or  promises  to  be  enforced.  It  is  the  policy  of  the  law 
to  prevent  the  accumulation  of  property,  and  the  perpetuating  the  possession  of  it  in 
families.  Acting  on  that  policy,  the  Legislature  has  said,  that  an  estate  shall  not  be 
entailed,  so  that  it  cannot  be  sold,  but  in  a  particular  manner.  No  man  can  bind  him- 
self, either  by  an  implied  or  expressed  promise,  not  to  sell  his  estate,  unless  that  promise 
be  in  the  form,  and  accompanied  with  the  sanctions,  specified  by  the  law.  The  old  cases 
to  which  your  Lordships  have  been  referred,  werejdecided  before  it  was  settled,  that  one, 
who  stood  in  the  order  of  succession,  could  not  have  an  inhibition  to  restrain  the  person 
in  possession  of  a  tailzied  estate  ^m  selling  or  encumbering  it.  It  was,  however, 
admitted  to  be  law,  before  the  case  was  decided  to  which  I  shall  presently  have  the 
honour  of  referring  your  Loidships,  that  an  inhibition  could  be  obtained  under  such 
circumstances.  The  case  of  Bryson  and  Chapman  had  indeed  gone  further,  and  had 
established,  that  an  inhibition  obtained  on  a  prohibition  to  sell,  would  not  prevent  the 
party  inhibited  from  making  a  good  title  to  the  purchaser  of  his  estate.  It  has  been 
attempted  to  weaken  the  authority  of  this  decision,  by  shewing  that  Lord  Kames 
differed  from  the  other  Judges,  and  that  there  was  a  reservation  in  it  to  A.,  to  insist  in 
an  action  of  damages  against  B.,  when  his  right  should  take  place  by  the  succession 
opening  to  him.  These  words  only  prove,  that  the  majority  of  the  Juc^ges  confine  their 
decision  to  the  point  raised  for  their  judgment^  and  woidd  give  no  opinion  on  what 
those  who  should  be  Judges  when  this  case  might  come  before  the  Court  again  in  a 
different  shape,  ought  to  do.  A  few  years  after  tins  decision,  the  case  of  Lord  Ankerville 
against  Saunders  and  others  was  decided  by  the  Court  of  Session.  It  has  been  attempted 
to  distinguish  that  case  from  the  present,  because  the  obligation  not  to  sell,  in  that  case, 
was  contracted  by  the  party  himself,  and  not,  as  in  the  present,  created  by  the  settler  of 
the  estate.  But  this  circumstance  [237]  makes  no  difference.  The  assent  of  the  person 
in  possession  of  the  estate  to  the  prohibition  in  the  deed  conveying  it  to  him,  implied 
by  his  taking  the  estate,  was  considered  as  constituting  the  obligation  on  him  to  observe 
that  prohibition.  He  is  bound,  therefore,  by  his  own  contract  only,  in  the  one  case  as 
well  as  in  the  other :  and,  unless  an  implied  obligation  has  a  different  effect  from  one 
that  is  expressed,  the  cases  are  precisely  the  same ;  the  decision  in  that  case  goyems 
this,  and  shews  that^  unless  the  restriction  be  guarded  by  irritant  and  resolutive  clauses, 
it  is  wholly  inoperative.  This  is  the  last  case,  except  one,  in  which  the  judgment  ^ras 
appealed  from,  and  which  does  not  appear  to  have  ever  been  finally  decided,  in  which 
the  point  was  ever  much  considered  by  any  Court  If  the  decisions  of  Courts  of  law 
could  outweigh  the  authority  of  a  statute,  there  is  not  on  this  point  such  an  uninterrupted 
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series  as  should  prevent  yoor  Lordships  from  looking  at  the  statute,  and  putting  your 
own  construction  upon  its  terms. 

"  I  might  safely  rest  my  opinion  on  the  broad  ground  on  which  I  have  put  it ;  I  will 
add,  that  I  can  discover  no  evidence  that  the  settler  intended  to  restrain  the  sale  of  this 
estate.  If  he  had  this  intention,  he  has  not  expressed  it,  and  your  Lordships  may  apply 
to  the  case  the  maxim,  quod  voluit  non  dixit.  It  would  be  a  dangerous  precedent,  if 
your  Lordships  were  to  supply  this  want  of  a  provision  for  the  regulation  of  his 
property.  It  is  not  within  the  province  of  a  Court  of  Justice  to  make  conveyances 
perfect :  you  are  to  take  them  as  they  are,  and  to  put  such  a  construction  on  them  as  the 
terms  of  such  conveyances  will  warrant.  Courts  of  Justice  supply  defects  in  conveyances 
in  favour  of  wives,  children,  and  creditors;  but  these  are  excepted  cases.  A  lawyer 
looking  at  this  instrument  wiU  be  bound  to  say,  that  the  settler  could  not  mean  to  restrain 
the  person  in  possession  from  selling  the  estate.  It  is  a  general  maxim,  eospressum  facit 
cessare  t(icitum.  The  settler  has  prevented  the  person  in  possession,  by  irritant  and 
resolutive  clauses,  from  doing  certain  acts,  but  he  has  not  used  the  same  means  to  prevent 
the  person  in  possession  from  selling  this  estate.     In  the  case  of  Cordon  the  Judges  say, 

*  that  all  presumptions  drawn  from  implied  intention  are  to  be  rejec.ted ;  that  fetters  are 

*  not  to  be  raised  on  inferences,  nor  extended  by  analogy  from  cases  expressed  to  cases 

*  not  expressed,  however  similar ;  and  that  no  effect  is  to  be  given  to  intention,  unless 

*  expressed  in  clear  terms.'  Your  Lordships  will  overule  every  syllable  of  this  opinion 
of  the  Judges  of  Scotland,  if  you  support  the  judgment  appealed  against.  You  will  act 
on  the  presumption  of  implied  intention,  without  any  evidence  to  raise  such  presumption, 
instead  of  rejecting  it  if  it  were  raised.  You  will  raise  fetters  for  this  estate  on  inferences 
extended  by  analogy  from  cases  expressed  to  cases  not  expressed.  Lastly,  you  will  give 
effect  to  a  supposed  intention,  no  such  intention  being  expressed  in  terms  either  clear  or 
ambiguous. 

*^  I  have  not  kept  the  promise  that  I  made  to  your  Lordships  in  the  [238]  commence- 
ment of  my  address,  and  I  am  afraid  that  I  have  troubled  you  too  long ;  but  I  felt,  as  I 
proceeded  in  my  argument,  the  importance  of  the  case  in  which  I  was  offering  to  you  my 
humble  advice.  I  jierceive  that  your  decision  would  affect  the  whole  of  the  landed 
property  in  Scotlanc^  and  I  became  anxious  to  explain  myself  fully  and  distinctly.  For 
these  reasons,  and  for  those  which  have  been  so  ably  given  by  my  noble  and  learned 
friend,  I  concur  in  the  motion  which  he  has  submitted  to  your  Lordships,  that  the 
judgment  of  the  Court  below  should  be  reversed." 

Lord  Chanobllor — "  My  Lords,  After  the  very  full  discussion  which  this  case  has 
undergone  on  the  part  of  my  noble  and  learned  friends,  I  do  not  feel  it  to  be  necessary 
or  proper  to  enter  at  large  into  the  consideration  of  it ;  and  I  shall  therefore  trespass  only 
for  a  few  minutes  on  your  time,  in  stating  shortly  the  grounds  upon  which  I  think  this 
judgment  ought  to  be  reversed. 

"This  was  an  entail  created  in  the  year  1763;  imd,  in  considering  the  deed,  it  is 
obvious  that  the  party  who  prepared  it  did  so  with  reference  to  the  statute  of  1685.  It 
is  an  estate  tail,  created  plainly  with  reference  to  that  statute.  It  is  declared  by  the  deed, 
that  the  heirs  of  entail  shall  not  have  any  power  or  liberty  to  sell,  annailzie,  or  wadset  the 
lands  contained  in  this  entail. 

"  The  irritant  and  resolutive  clauses  however,  do  not  extend  to  the  whole  of  that  pro- 
hibition. They  do  not  extend  to  the  prohibition  against  selling.  The  consequence  of 
this  is,  that,  by  the  law  of  Scotland,  as  settled  by  the  decisions  of  the  Courts  of  that 
countiy,  and  as  confirmed  by  the  decisions  of  your  Lordships'  House,  the  heirs  of  entail 
cannot  be  prevented  from  selling  the  estate.  From  the  nature  of  the  estate,  the  heir  has 
the  power  of  sale,  and  a  mere  prohibition  to  do  that  which  is  authorized  by  the  very 
nature  of  the  estate,  must  be  considered  as  altogether  idle  and  inoperative. 

"  But,  my  Lords,  it  has  been  argued,  that,  from  the  prohibition  against  selling,  a  con- 
dition must  be  implied.  Now,  what  is  the  condition  which  it  is  said  must  in  Uiis  case 
be  implied)  A  condition  that  the  money  shall  be  reinvested  in  the  purchase  of  another 
estate,  to  be  settled,  according  to  the  English  phrase,  to  the  same  uses.  No  person 
reading  this  instrument,  and  referring  to  its  provisions,  can  suppose  that  such  a  condition 
ever  entered  into  the  contemplation  of  the  party  by  whom  it  was  framed  or  executed. 
Not  only  is  this  so,  but,  according  to  the  rule  of  law  which  has  been  established  with 
respect  to  instruments  of  this  kind,  nothing  can  be  implied ; — ^whatever  condition  or 
restriction  is  meant  to  be  imposed,  must  be  stated  in  express  terms.    We  are  not  entitled, 
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therefore,  considering  the  nature  of  the  instrument,  to  engraft  upon  it  the  condition 
which  has  heen  suggested. 

"  But»  my  Lords,  in  addition  to  this,  many  inconveniences  and  ahsurdities  have  he^ 
pointed  out  hy  my  nohle  and  learned  friend,  upon  [238]  which  it  is  unnecessary  for  me 
to  make  any  detailed  remarks.  A  new  estate  is  to  he  purchased — that  estate  is  to  he 
settled  in  the  same  form — and,  as  soon  as  the  conveyances  are  executed,  the  party  has  a 
right  again  to  dispose  of  that  estate ;  and  that  to  go  on  without  limit.  But  there  is  an 
alternative  prayer  in  this  summons,  as  has  heen  also  remarked  hy  my  nohle  and  learned 
friend,  viz.  that  if  the  defender  does  not  reinvest  the  purchase-money  in  the  manner  pro- 
posed, that  he  should  he  declared  liahle  to  make  compensation  in  damages.  Upon  this 
part  of  the  case  it  may  he  sufficient  to  say,  that  the  learned  Judges  helow  have  given  no 
opinion ;  hut  it  may  he  asked,  at  whose  suit  is  an  action  for  damages  to  he  instituted  f 
Is  it  to  he  at  the  suit  of  all  the  substitutes  who  happen  to  be  in  existence  at  the  time,  or 
at  the  suit  of  the  first  substitute,  or  at  the  suit  of  each  of  the  substitutes  as  they  happen 
successively  to  come  into  existence  1  And  if,  after  damages  have  been  recovered,  a  prior 
heir  of  entail  should  appear,  which  may  be  the  case,  is  the  party  who  recovered  the 
damages  to  be  called  upon  to  account  for  what  he  has  received ;  and  if  so,  in  what 
manner,  and  to  what  extent  1  Your  Lordships  will  recollect,  that  my  noble  and  learned 
friend  repeatedly  put  questions  directed  to  some  of  these  points  to  the  Counsel  at  the 
bar,  but  to  which  he  received  no  satisfactory  answer.  I  do  not,  however,  rest  my 
opinion  upon  this  view  of  the  case ;  but  these  difficulties  and  entanglements  fortify  the 
judgment  I  have  formed  upon  the  grounds  abeady  stated,  viz.  that  a  simple  prohibition, 
inconsistent  with  the  nature  of  the  estate,  is  altogether  inoperative ;  and  that  from  such 
a  prohibition  no  condition  (to  say  nothing  of  the  assumed  condition  suggested  in  this 
case)  can  be  implied. 

"  My  Lords,  there  are  two  cases  which  have  been  referred  to,  the  case  of  Strathnaver, 
and  the  case  of  Pitlurg,  to  which  I  will  just  advert.  I  have  considered  the  observations 
made  upon  these  cases,  as  well  by  the  learned  Judges  in  the  Court  below,  as  by  the 
Counsel  at  your  Lordships'  bar,  and  I  am  led  to  the  conclusion,  that  they  ought  not  to 
govern  your  Lordships*  judgment  in  the  case  now  under  your  consideration.  I  feel 
justified  in  this  conclusion,  not  only  by  the  observations  and  arguments  to  which  I  have 
adverted,  but  from  this  consideration,  that  when  the  case  of  WestsheiUs  was  argued  at 
your  Lordships'  bar,  it  was  referred  back  to  the  Court  of  Session  by  your  Lordships,  on 
the  ground,  tJiat  the  question  had  not  been  concluded  by  any  previous  decision. 

'*  I  am  of  opinion,  then,  and  humbly  take  leave,  with  due  deference  to  the  Court 
below,  to  express  that  opinion,  fortified  with  the  concurrence  of  my  noble  and  learned 
friendB,  that  this  judgment  ought  to  be  reversed." 

The  House  of  Lords  accordingly  ordered  and  adjudged,  "that  the  inter- 
"  locutors  complained  of  be  revered" 

[240]  Appellanes  AtdhorUie8.—S  Ersk.  8,  24;  1  Ersk.  7,  22;  8  Vesey,  87.  Bryson, 
Jan.  29,  1760,  (15,511,  and  5  Brown's  Supp.  p.  941).  Lord  Ankerville,  Aug.  8,  1787, 
(7010). 

Respondents  AuthoriUea. — Baillie,  July  11,  1734,  (15,501).  Gardner's  Creditors, 
Jan.  27,  1744,  (15,501) ;  Hope's  Mm.  Pr.  16,  §  9,  &c. ;  2  Mack,  490 ;  2  Stair,  3,  59 ; 
3  Ersk.  8,  23.  Willison,  Feb.  26,  1724,  (15,369).  Strathnaver,  Feb.  2, 1728,  (15,373  ; 
and  Craigie  and  St.  p.  32).  Gordon,  July  29,  1761,  (15,513).  Sutherland,  Feb.  26, 
1801,  (No.  8,  App.  Tailzie).  Lockhart  v.  Stewart^  June  11,  1811,  (F.C.  remitted). 
Earl  of  Breadalbane,  June  12,  1812,  F.C).  Young,  Dec.  7, 1705,  (15,483).  Hay,  Feb. 
9,  1753,  (15,603).  Earl  of  Wemyss,  Feb.  28,  1815,  (F.C.)  Young,  Nov.  13,  1761,  (5 
Brown's  Supp.  884.)    M'Nair,  May  18,  1791,  (BeU's  Cases,  546). 


Monareiff,  Webster y  and  Thomson — Spottiswoode  and  Robertson, — Solicitors. 

[Cf.  MoTi 
V.  Jamieson, 


[Cf.  Montgomerie  v.  Eglinton,  1843,  2  Bell's  App.  149,  183;  Earl  of  Breadalbane 
1877,  4  R.  667,  672,  683 ;  Kinnear  v.  Kinnear,  1877,  4  R.  705,  708.] 
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TV.  Wilson  &  Shaw  240  [5  S.  822]. 

James  Carstairs  Bruce,  Appellant — Solidtor-Qeneral  (Sugden) — John  Campbdl 

Thomas  Bruce,  Respondent. — Brotcgham — Lmhingion, 

16th  July  1830. 

Entail. — Held,  (reversing  the  judgment  of  the  Court  of  Session),  that  an  entail  con- 
taining prohihitorj  and  irritant  clauses,  hut  no  resolutive  clause  against  selling, 
does  not  create  an  obligation  on  the  heir  selling  to  reinvest  the  price  in  other  lands. 

This  case  involved,  besides  another  point,  the  same  as  that  which  occurred  in 
the  preceding  one. 

On  the  16th  of  February  1683,  Sir  William  Bruce  of  Kinross  executed  an 
entail  of  the  lands  and  barony  of  Kinross  in  favour  of  himself  and  a  series  of 
substitutes.  In  virtue  of  this  entail,  which  was  duly  recorded,  James  Bruce 
Carstairs  (the  father  of  the  appellant)  succeeded ;  and  the  estate  being  greatly 
burdened  with  debts,  he  obtained  an  Act  of  Parliament  for  selling  it.  By  this 
Act  it  was  inter  alia  encwjted,  "  That  in  case  a  balance  shall  remain  of  the  price 
"  of  the  said  estate  and  barony,  or  of  such  part  or  portion  thereof  as  shall  be 
"  sold  under  the  authority  of  this  Act,  after  defraying  the  expenses  of  passing 
"  this  Act,  and  of  all  reasonable  expenses  which  may  be  incurred  in  carrying 
"  this  Act  into  execution,  and  after  payment  of  all  debts,  which  shall  be 
"  ascertained  in  manner  hereupon  directed,  the  Judges  of  the  Court  of  Session 
"  are  hereby  empowered  and  required  to  direct  and  order  that  the  said  balance 
"  shall  be  laid  out  and  employed  in  the  purchctse  of  other  lands,  which  shall  be 
"  limited  and  settled  to  the  same  persons  and  uses,  and  under  the  like  pro- 
**  hibitory,  irritant,  and  resolutive  clauses,  as  the  said  estate  and  barony  of 
"  Kinross  now  stands  limited  and  settled  by  the  foresaid  deed  of  entail  exe- 
"  [241]  -cuted  by  the  said  Sir  William  Bruce,  bearing  date  the  16th  day  of 
"  February  in  the  year  1683." 

The  estate  was  accordingly  sold;  and  there  being  a  reversion  of  about 
L.26,000,  the  estate  of  Tillycoultry  was  purchased  at  the  price  of  L.24,000,  and 
thereupon  a  disposition  agreeably  to  the  original  entail  was  executed  in  1783. 
By  this  deed  it  was  provided,  "  That  it  shall  be  nowise  leisom  or  lawful  to  the 
"  said  James  Bruce,  or  any  of  the  heirs  of  tailzie  and  provision  above  written, 
"  succeeding  in  the  right  of  the  foresaid  lands  and  estate  by  virtue  of  the  fore- 
"  said  tailzie  and  substitution,  and  of  these  presents,  or  any  of  them,  to  sell, 
''  annailzie,  dispone,  dilapidate,  or  put  away  the  foresaid  lands  and  estate,  nor 
"  any  part  nor  portion  thereof,  nor  to  brefiJc,  innovate,  or  infringe  this  present 
"  taUzie,  nor  contract  nor  ontake  debt,  nor  do  no  other  fcwjt  nor  deed,  civil  or 
"  criminal,  whereby  the  said  lands  and  estate  may  be  anyways  apprised,  adjudged, 
"  evicted,  or  forfeited  from  them,  or  anyways  aflfected  in  prejudice  and  defraud 
"  of  the  subsequent  heirs  of  taikie  above-mentioned  successive,  according  to  the 
"  order  and  substitution  above-written.  Neither  shall  it  be  leisom  nor  lawful 
"  to  the  said  James  Bruce,  or  the  other  heirs  of  tailzie  and  provision  foresaid,  to 
"  suffer  and  permit  the  said  lands  and  estate,  or  any  part  thereof,  to  be  evicted, 
"  adjudged,  apprised,  or  any  otherwise  evicted,  for  any  debts  or  deeds  con- 
"  tractcJd  or  done  by  them  before  their  succession,  or  by  any  of  their  predecessors 
"  whom  they  shall  anyways  represent,  or  wherein  they  shall  be  liable  as  repre- 
"  senting  them :  AU  which  deeds  are  not  only  hereby  declared  void  and  null 
"  ipso  facto,  by  way  of  exception  or  reply,  without  declarator,  or  so  far  as  the 
**  same  may  burden  and  affect  the  foresaid  estate ;  but  also  it  is  hereby  provided 
"  and  declared,  that  the  said  James  Bruce,  and  the  other  heirs  of  tailzie  who 
"  shall  contravene  and  incur  the  said  clauses  irritant,  or  any  of  them,  either  by 
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"  not  assuming  the  name  and  arms  of  Bruce  of  Kinross,  or  by  the  saids  heirs- 
"  female,  they  being  unmarried,  and  not  marrying  a  gentleman  of  the  said  name, 
"  or  shall  assume,  bear,  and  carry  the  said  name  and  arms;  or,  being  married, 
"  they  and  their  heirs  of  the  said  marriage  not  bearing  and  carrying  the  said 
"  name  and  arms  as  aforesaid,  or  by  their  saids  heirs  their  not  accepting  the  benefit 
"  of  this  present  tailzie  within  year  and  day  after  the  decease  of  the  immediate 
"  preceding  heir  to  whom  they  may  succeed  in  manner  respective  aforesaid ;  or 
"  who  shaU  break  or  innovate  the  said  tailzie,  or  contract  debts,  or  commit  any 
"  other  fact  or  deed  whereby  the  said  lands  and  estate  may  be  anyways  evicted 
"  or  aflfected  in  manner  foresaid ;  or  who  shall  suifer  [242]  and  permit  the  said 
"  lands  and  estate,  or  any  part  thereof,  to  be  evicted,  adjudged,  or  apprised,  or 
"  anyways  affected,  for  any  debts  or  deeds  contracted  or  done  by  them  before 
"  their  succession,  or  by  any  of  their  predecessors  whom  they  shall  represent, 
"  and  wherein  they  shall  be  made  liable  as  anyways  representing  them — That 
"  then,  and  in  any  of  the  saids  cases,  the  person  or  persons  so  contravening  as 
"  said  is,  shall  forfeit,  amit,  and  tyne  their  right  of  succession  to  the  foresaid 
"  lands  and  estate;  and  all  infeftment  and  pretended  right  thereof  in  their 
"  persons,  shall  from  thenceforth  become  extinct,  void  and  null,  ipso  facto,  by 
"  way  of  exception  or  reply,  without  declarator,  as  said  is ;  and  the  same  shaU 
"  devolve,  fall,  and  belong  to  the  next  and  immediate  heir  of  tailzie  in  being  for 
"  the  time,  who  is  ordained  to  succeed  to  the  foresaid  lands  and  estate  by  virtue 
"  of  the  tailzie  and  substitution  foresaid ;  to  whom  it  shall  be  lawful  either  to  be 
"  served  heir  in  special  therein  to  those  who  died  last  inf ef t  before  the  contra- 
"  vener,  and  thereupon  to  be  retoured  and  infef t ;  or  otherwise  to  pursue  for 
"  declarator,  adjudications,  or  other  legal  sentences,  which  may  formally  and 
*'  legally  estoblish  the  right  of  the  said  lands  and  estate  in  their  persons,  and 
**  remanent  heirs  of  tauzie  that  are  to  succeed  to  them,  in  manner  above 
"  provided." 

The  deed  then  gave  authority  to  provide  for  wives  and  children,  and,  after  a 
variety  of  clauses,  contained  the  following : — "  With  which  reservations,  burdens, 
*'  conditions,  provisions,  restrictions,  limitations,  and  qualifications,  respectively 
"  particularly  above  written,  the  said  present  tailzie,  assignation,  and  infeftment 
"  to  follow  thereon,  is  granted  and  accepted,  and  no  otherwise ;  and  all  which 
*'  conditions,  provisions,  restrictions,  limitations,  clauses  irritant  and  resolutive 
"  before  written,  with  the  exceptions,  reservations,  and  declarations  before 
"  specified,  are  to  be  inserted  in  the  instruments  of  resignation,  charters  and 
"  sasines  to  follow  hereupon,  and  in  all  the  subsequent  procuratories  and  instru- 
"  ments  of  resignation,  charters,  special  retoured  services,  instruments  of  sasine, 
'*  and  other  transmissions  and  investitures  of  the  said  lands  and  estate." 

This  entail  was  duly  recorded ;  and  the  appellant,  in  virtue  of  it,  on  the 
death  of  Mr.  James  Bruce  Carstairs  in  1784,  succeeded  to  the  estate.  Having 
become  embarrassed,  he  granted,  in  1796,  a  trust-deed  for  behoof  of  his  creditors, 
under  which  part  of  it  was  sold  to  John  Tait  of  Harvieston,  Esq.  To  ascertain 
his  power  to  make  such  a  sale,  the  appellant  raised  an  action  of  declarator  against 
the  other  heirs  of  entail,  (including  the  respondent),  to  have  it  found  that  he 
"  had  undoubted  right  to  make  the  said  sale,  and  [243]  to  execute  the  foresaid 
"  disposition ;  and  ttiat  he  was  not  prevented  from  so  doing  by  the  foresaid  deed 
"  of  entail,  or  by  any  of  the  titles  upon  which  he  possesses  the  foresaid  lands ; 
"  and  that  the  said  disposition  executed  by  him,  with  consent  foresaid,  is  an 
"  eflfectual  disposition  to  all  intents  and  purposes." 

At  the  same  time  a  suspension  was  presented  by  the  purchckser,  and  passed. 
At  first  the  Court  sustained  the  defences  for  the  heirs  of  entail ;  but  thereafter, 
15th  January  1799,  pronounced  this  judgment: — "In  respect  the  resolutive 
"  clause  in  the  entail  does  not  apply  to  a  sale  of  the  estate,  alter  the  interlocutor 
"  reclaimed  against,  find  the  disposition  libelled  on  valid  and  efifectual  to  the 
"  purchaser,  and  find  the  letters  orderly  proceeded,  and  declare  accordmgly." 


Digitized  by 


Google 


IV.  WlHon  ft  Shaw.  BRUCE  V.   BRUCE.  359 

(See  Morr.  15,539.)  On  appeal,  this  interlocutor  was  aflBrmed  by  the  House 
of  Lords. 

In  consequence  of  these  judgments,  the  estate  was  sold  in  1805  at  the  price 
of  L35,000,  and,  after  paying  his  debts,  there  being  a  reversion,  the  appellant 
purchased  with  it  the  estate  of  Balchrystie.  He  enjoyed  the  undisturbed 
possession  of  it  in  fee-simple  till  1821,  when,  by  the  death  of  a  brother,  he 
succeeded  (as  was  alleged)  to  a  considerable  fortune.  Soon  thereafter  the 
respondent  (one  of  the  heirs-substitutes)  brought  an  action  of  declarator  before 
the  Court  of  Session,  concluding  to  have  it  found,  "  that  the  said  James  Bruce, 
"  defender,  is,  by  the  foresaid  deeds  of  entail,  accountable  to  the  substitutes  in 
"  the  foresaid  entail  in  their  order,  for  the  price  obtained  for  the  said  lands  and 
"  estate  (Tillycoultry) ;  and  that  he  is  bound  and  obliged,  and  should  be 
"  decerned  and  ordained,  by  decree  of  Our  Lords  of  Council  and  Session,  to  lay 
"  out  the  same  in  the  purchase  of  other  lands,  at  the  sight  of  such  substitute 
"  heirs,  and  to  take  the  rights  thereof  to  the  same  series  of  heirs,  and  under  the 
"  like  provisions,  restrictions,  and  clauses  irritant  and  resolutive,  or  to  lend  out 
"  the  same  upon  landed  security,  bearing  interest,  and  destined  to  the  same 
"  series  of  heirs,  under  the  like  provisions,  restrictions,  and  clauses  irritant  and 
"  resolutive ;  and  so  often  as  the  same  is  uplifted,  to  re-lend  the  same  again  in 
"  like  manner,  for  the  benefit  of  the  defender  himself,  and  of  the  several  sub- 
"  stitutes  called  by  the  said  entail,  according  to  their  several  rights  and  interests, 
"  all  as  provided  and  directed  by  the  foresaid  Act  of  Parliament ;  and  that  until 
"  such  purchase  or  investment  in  landed  property  is  made,  the  defender  is 
"  bound,  and  should  be  decerned  and  ordained,  by  decreet  foresaid,  to  deposit  in 
"  the  Bank  of  Scotland  the  sum  of  L.30,000  sterling,  or  such  greater  sum  as  has 
"  been  received  by  him  as  the  price  of  the  said  lands  and  others,  upon  a  pro- 
"  missory-note  taken  payable  to  himself  and  [244]  the  substitute  heirs  of  entail 
"  in  life  at  the  time  and  of  age,  nomincUim,  or  the  major  part  of  them,  and  the 
"  survivors  or  survivor  of  them,  in  trust,  for  the  purposes  of  being  vested  in 
"  lands,  or  being  lent  out  as  aforesaid." 

Thereafter,  wie  respondent  gave  in  a  minute,  stating.  That,  after  the  purchase 
of  Balchrystie,  he  had  been  informed  by  the  appellant  that  he  was  to  execute  an 
entail  of  that  estate,  and  that  "  the  pursuer,  (respondent),  and  his  mother,  the 
"  late  Mrs.  Bruce  of  Amot,  were  satisfied  with  this,  and  supposed  this  entail 
"  had  been  executed.  That,  before  commencing  the  present  action,  the  pursuer, 
"  although  quite  aware  that  the  price  paid  for  Balchrystie  was  only  about  one- 
"  third  of  the  price  received  by  the  defender  for  Tillycoultry,  did  oflfer  to  hold 
"  it  as  sufficient  implement  of  the  obligation  to  reinvest,  if  the  estate  of 
"  Balchrystie  was  secured  to  the  same  series  of  heirs  as  the  estate  of  Kinross 
"  had  been,  by  a  sufficient  and  valid  entail,  containing  full  power  to  the  defender 
"  and  his  successors  to  make  such  provisions  for  their  heirs,  and  their  children, 
"  as  the  original  entail  allowed.  That  the  pursuer  is  still  willing  to  adhere  to 
"  this  arrangement,  and  therefore  now  ofifers  to  withdraw  the  present  action,  on 
"  condition  that  a  valid  and  effectual  entail  of  the  lands  and  estate  of  Balchrystie 
"  is  executed  and  completed,  so  as  to  secure  that  estate  to  the  same  series  of 
''  heirs  as  the  estates  of  Kinross  and  Tillycoultry  were  destined.  But  if  this 
"  offer  is  not  accepted,  then  the  pursuer  will  insist,  in  terms  of  the  libel,  that 
"  the  full  price  received  for  the  estate  of  Tillycoultry  shall  be  invested  in  land 
"  or  heritable  security,  in  the  manner  prescribed  by  the  Act  of  Parliament 
"  authorizing  the  sale  of  the  said  estate  of  Kinross."  This  proposal  was  rejected, 
and  the  appellant  resisted  the  conclusions  of  the  action,  1st,  upon  the  same 
general  grounds  as  those  maintained  in  the  preceding  case ;  and,  2d,  on  the  plea 
of  res  jvdicata,  which  he  rested  on  the  judgment  previously  pronounced,  finding 
that  he  had  power  to  selL 

The  Lord  Ordinary  reported  the  case,  and  thereafter  judgment  having  been 
pronounced  in  that  of  Ascog,  (which  was  held  to  regulate  the  decision  in 
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reference  to  the  first  of  the  defences),  and  the  other  being  considered  irrelevant, 
the  Court "  found,  that  the  defender  is  accountable  for  the  price  obtained  for 
"  the  estate  of  Tillycoultry,  and  remitted  to  the  Lord  Ordinary  to  proceed 
"  accordingly." 

[245]  Mr.  Garstairs  Bruce  appealed. 

The  SoliaUor-Gmeral  (for  the  appellant)  having  commenced  his  opening, — 

Lord  Chancellor, — It  was  understood  that  this  case  was  to  be  argued  only  on 
any  special  circumstances,  not  on  the  general  ground ;  otherwise  the  House  would 
not  have  appointed  it  to-day,  the  noble  Lord  (Hdon)  who  heard  the  case  yester- 
day not  being  able  to  attend. 

Soltcitor-General. — ^It  is  not  my  intention  to  urge  a  single  word  upon  the 
general  question ;  but  I  have  with  me  a  learned  Counsel,  Mr.  Campbell,  whose 
assistance  I  had  not  in  the  other  case ;  and  Mr.  Brougham,  who  led  in  that  case, 
has  with  him  my  learned  friend  Dr.  Lushington,  who  was  not  in  the  other  case. 
I  apprehend,  therefore,  that  each  of  these  Counsel  may  feel  it  their  duty  to 
address  to  your  Lordships  such  arguments  as  may  suggest  themselves  to  tiiem 
upon  the  general  question. 

Campbell. — My  Lords,  I  may  not  be  able  to  address  any  thing  to  your  Lord- 
ships worthy  of  consideration,  but  I  certainly  shall  feel  it  my  duty,  for  the 
interests  not  only  of  my  client  but  of  my  country,  to  address  to  your  Lordships 
those  arguments  which  present  themselves  to  my  mind,  to  shew  that  the  decision 
of  the  Court  of  Session  is  erroneous. 

lAyrd  Chancellor, — ^I  shall  take  an  opportunity  of  communicating  to  the  noble 
and  learned  Lord  what  passes  at  the  bar.    I  will  take  a  note  of  the  argument. 

The  Solicitor-GenercU  proceeded  in  his  argument,  and  stated,  that  it  was  not 
his  intention  to  repeat  his  former  arguments. 

lord  Chancellor. — I  should  think  the  most  convenient  course  will  be,  that 
you  should  not  enter  into  the  general  doctrine  in  this  stage.  If,  in  consequence 
of  any  thing  which  falls  from  the  Counsel  on  the  other  side,  it  should  become 
necessary,  you  may  do  it  in  your  i*eply. 

Brougham. — ^There  is  ordy  this  great  inconvenience,  my  Lord,  I  might  say 
hardship  upon  me,  resulting  from  that,  that  my  learned  friend  may  reserve  his 
argimient  for  the  reply,  and  after  that,  of  course,  I  shaU  have  no  opportunity  of 
olwerving  upon  it. 

Lord  Chancellor. — That  which  I  threw  out  was  upon  the  assumption,  that  the 
Solicitor-Greneral  had  nothing  new  to  oflfer,  except  what  may  arise  out  of  the 
observations  on  the  other  side ;  that  is  the  way  I  meant  to  put  it 

Brougham. — ^There  can  be  no  objection  to  that  certainly. 

[246]  Lord  Chancellor. — ^Any  thing  new  which  arises  out  of  your  argument,  of 
course  it  will  be  his  right  to  urge  in  reply. 

SoUdtor-General. — I  have  no  new  light  upon  the  subject :  if  my  friends  pre- 
sent a  new  view,  I  shall  of  course  address  myself  to  that 

The  Solicitor-General  proceeded. 

Lord  Chancellor. — ^The  question  will  present  itself  thus : — ^You  leave  it  upon 
the  argimient  as  it  stands;  Mr.  Campbell,  who  has  not  hitherto  argued  the 
question,  may  present  some  new  arguments,  which  may  render  observation  on 
your  side  necessary. 

Solidtor-General. — I  have  every  thing  to  expect  from  the  learning  and  ability 
on  both  sides ;  both  of  us  have  very  able  assistants  on  this  occasion.  I  have  a 
right  to  expect  there  will  be  something  new  elicited.  I  shaU  therefore  only 
address  your  Lordships  upon  the  peculiarities  of  this  case. 

(In  reference  to  the  case  of  Young  v.  Young), — 

LordiJhancdlor. — ^Has  any  seaoxjh  been  maae  on  your  side  for  that  case  ? 

Brougham. — ^We  never  expected  any  attempt  would  be  made  to  impugn  that 
case :  We  shaU  produce  the  most  satisfactory  evidence,  by  producing  the  decreet 
itself,  not  only  the  pleadings,  but  the  summons,  and  the  whole  of  the  record,  in 
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the  very  words  which  were  used ;  all  is  preserved,  and  can  be  produced  to  the 
satisfaction  of  your  Lordships. 

IfOrd  Chancellor. — ^You  say  that  that  case  was  printed  from  a  manuscript  in 
the  handwriting  of  the  learned  Judge's  clerk.  The  probability  is,  that  the  greater 
part  of  the  collection  is  in  the  handwriting  of  a  clerk  ? 

Solicitor-General, — ^That  does  not  appear,  my  Lord :  "We  have  a  letter,  which 
has  been  put  into  my  hands  this  morning,  which  states,  that  it  is  in  the  hand- 
writing of  a  clerk,  and  not  of  Lord  Monboddo :  it  does  not  set  out  whether  the 
bulk  of  these  notes  were  or  were  not  in  the  handwriting  of  a  clerk  or  of  Lord 
Monboddo.  If  my  learned  friend  produces  a  decree,  that  will  of  course  be 
entitled  to  consideration. 

Brougham, — Being  in  the  handwriting  of  a  clerk  is  perfectly  immaterial ;  all 
the  Scotch  lawyers  dictate  to  their  clerks. 

Lord  Chancellor. — ^We  shall  see  what  it  is  when  it  is  produced ;  it  is  not  neces- 
sary to  enter  at  present  into  what  it  may  be. 

CaTwpbell  {for  the  appellant) — In  reference  to  the  heir  being  bound  by  his  ser- 
vice to  file  conditions  of  the  deed  of  entail — 

Lord  Wynford. — ^Does  he  agree  to  any  thing  but  legal  conditions  ? 

[247]  Campbell. — I  apprehend  not,  my  Lord ;  and  that  is  the  answer  given  by 
one  of  your  Lordships. 

(In  reference  to  the  case  of  Young  v.  Young), — 

Lord  Chancellor. — I  imderstood  you  to  say,  that  you  had  received  information 
of  that  case :  will  you  state  what  is  the  eflfect  of  it  ? 

Campbell  read  the  letter  which  had  been  received. 

Lord  Chancellor. — ^The  printed  papers  were  not  found  in  the  Advocates'  Library  ? 

Campbell. — ^No,  my  Lord,  there  are  no  papers  to  be  found  in  that  cause.  It 
appears  that  his  family  possess  his  Lordship's  papers  in  most  of  the  cases  he 
reported,  but  that  they  have  not  these. 

Lord  Chancellor. — ^With  respect  to  its  being  in  the  handwriting  of  the  clerk 
of  Lord  Monboddo,  I  think  you  should  have  gone  on  to  tell  us  whether  the  other 
manuscripts  are  in  the  handwriting  of  the  clerk  or  of  Lord  Monboddo,  otherwise 
you  do  not  distinguish  this  from  others. 

Brougham,. — ^Your  Lordship  knows  that  in  that  country  the  learned  Judges 
principally  dictate ;  they  write  very  little. 

Lord  Chancellor. — If  a  search  is  made  for  the  proceedings,  it  is  probable  they 
may  be  found :  the  Faculty  libraiy  is  not  the  place  to  find  them.  It  is  probable 
the  case  may  be  somewhat  varied,  but  one  cannot  suppose  that  it  is  materially 
misstated,  unless  that  is  satisfactorily  shewn. 

CampheU. — ^It  may  have  been  what  we  call  in  this  coimtry  an  undefended 
cause.    (He  then  proceeded  in  his  argument.) 

Lford  Chancellor. — I  do  not  understand  what  is  your  view  precisely.  You 
state  that  the  interlocutor  is  bad,  not  being  according  to  the  terms  of  the  sum- 
mons ;  that  it  is  necessary  to  exhaust  all  the  prayer  of  the  summons. 

Campbell. — ^As  far  as  it  goes. 

Lord  Chancellor. — It  is  remitted  to  the  Lord  Ordinary  to  go  on. 

Camp/bell. — ^I  say  that  the  summons  is  bad. 

Lord  Chan/sellor. — It  was  remitted  that  the  Court  might  go  on  and  act  on  the 
residue  of  the  prayer  of  the  summona  You  say  that  the  judgment  is  wrong,  but 
at  present  they  have  only  declared  the  right. 

Campbell. — ^As  far  as  it  goes,  it  is  in  the  form  of  the  summons. 

Lord  Chancellor. — Is  there  any  objection  in  point  of  form  ? 

Campbell. — I  say  the  summons  is  bad,  and  that  the  interlocutor  is  bad.  The 
summons  is  bad,  because  it  must  distinguish  be-  [248]  -tween  reinvestment  and 
damages  in  this  case ;  and  we  do  not  know  in  what  shape  the  claim  is  brought 
forward,  for  the  prayer  "  is  that  he  may  be  accountable  to  the  substitutes  in  the 
'*  aforesaid  tailzie  for  the  price  obtained  for  the  said  lands  and  estate." 
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Lord  Chancellor. — ^The  interlocutors  correspond  with  that  exactly. 

Campbell. — ^Yes,  totidem  verbis.  But  I  say  that  the  summons  is  bad  in  not 
distinguishing  that ;  and  that  the  interlocutor  is  bad  in  not  distinguishing  that ; 
and  that  the  interlocutor  ought  not  to  have  stopped  there,  but  that,  when  the 
case  was  brought  to  the  Inner-House  by  the  Lord  Ordinary,  they  ought  to  have 
gone  on,  and  to  have  delivered  the  decree  as  extensive  as  the  siunmons. 

Lord  Chancellor. — ^Exhausting  the  whole  prayer  of  the  summons  ? 

Campbell. — ^I  say  that  they  ought  to  have  stated  in  what  shape  they  held  Mr. 
Bruce  to  be  liable.  It  must  be  a  matter  of  vast  importance,  whether  it  was  to 
be  laid  out  in  land  or  in  money,  or  in  what  way. 

Lord  Chancellor. — I  only  wished  to  know  how  you  put  it. 

Brougham  {for  the  respondent)  remarked  on  the  argument  of  Mr.  Campbell,  as 
having  contended  that  there  was  no  case  in  which  there  was  not  a  right  to  inter- 
fere to  prevent  the  mischief. 

Lord  ChaTicellor. — ^You  can  hardly  put  it  so  broadly  as  that : — ^he  did  in  terms 
express  himself  to  that  effect  certairdy ;  but  he  hardly  meant  deliberately  to  con- 
tend for  a  proposition  so  broad  as  that 

Bro2igham  then  remarked  on  the  case  of  De  Boss  v.  Beresford,  where  the 
doctrine  was  laid  down  by  the  Chief-Justice,  to  the  surprise  of  Westminster  Hall, 
that  the  plaintiff  might  have  gone  into  the  Court  of  Chancery,  and  obtained  an 
injunction  to  restrain  the  publication ;  a  case  reported  by  Mr.  Campbell. 

Lord  ChaTicellor. — ^Mr.  Campbell  referred  to  that  in  his  report,  I  recollect, 
as  matter  of  great  triumph  given  to  the  Chancery  lawyers  over  the  Common 
lawyers. 

Lushington  {for  the  respondent)  cited  Pothier  on  Obligations. 

Lord  Wynford. — ^Lord  Mansfield  made  the  same  observation,  that  they  were 
implied  contracts,  that  in  this  country  they  were  the  subject  of  bills  in  equity. 
The  difficulty  in  this  case  will  be,  not  to  prove  that  there  are  those  equitable 
rights  arising  from  conscience,  but  that  there  is  that  species  of  wrong  on  which 
the  implication  of  any  right  can  ansa 

[249]  Lushington  proceeded,  and  cited  the  proposition  laid  down  in  the 
Stormont  case  with  respect  to  the  personal  obligation  created  by  the  irritant 
and  resolutive  clauses. 

Lord  Wynford. — Is  that  you  have  just  read  the  language  of  one  of  the 
Judges? 

Lushington. — No,  my  Lord,  it  is  the  statement  of  the  party  in  his  plea, 
which  I  consider  most  materia^  as  showing  the  precise  statement  on  which  the 
question  arose,  and  the  way  in  which  they  thought  fit  to  put  it. 

Lord  Wynford. — If  that  had  been  the  statement  of  the  Court,  it  would  have 
been  decidedly  against  you,  for  it  states  it  to  be  an  obligation  arising  entirely 
from  the  irritant  and  resolutive  clauses  additionally  invented,  and  containing  but 
a  personal  obligation. 

iwsAi?i^(m  having  remarked  on  the  position  laid  down  in  the  case  of  Gordon 
V.  Cumming, — 

Lord  C^ncellor. — I  do  not  find  that  in  (Jordon  and  Cumming  that  part  of 
the  case  was  argued  or  considered  at  alL  The  question  was  with  respect  to 
the  selling. 

Solidtor-General. — ^Your  Lordship  will  find,  by  referring  to  the  opinions  of 
Lord  AUoway  and  Lord  Mdin,  that  it  is  clear  that  that  point  was  never  argued 
in  that  case. 

Lord  Chancellor. — It  does  not  appear  to  have  been  argued.  I  wish  you 
would  read  that  on  which  you  rely  as  showing  that  question  was  raised. 

Lushington. — "Although  in  questions  with  creditors  and  purchasers,  pro- 
"  hibitions  or  irritancies  in  entails  do  with  great  justice  and  reason  meet  with 
"  the  strictest  interpretation ;  yet  in  questions  among  heirs  of  entail  themselves, 
"  the  maxim  of  the  common  law  must  take  place, — uli  quisgw  legassU'*  &c. 
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Tjord  Chancellor. — ^That  appears  to  have  been  considered  only  as  a  consequence. 
The  will  of  that  testator,  whether  expressed  or  implied,  must  be  supported. 
Now  the  Court  found,  "  that  however  safe  an  onerous  purchaser  might  be,  the 
"  pursuer,  by  a  voluntary  sale  of  the  lands,  would  contravene  the  tailzie,  and  be 
"  subjected  in  an  action  of  reparation  and  damages  at  the  instance  of  the 
"  substitute  heirs  of  tailzie." 

Lashington, — It  must  have  been  a  matter  of  deliberation  and  consideration 
with  the  Judges, — ^because  otherwise  they  could  not  have  given  a  decree  which 
should  have  disposed  of  the  whole  question  at  stake, — whether  he  was  at  liberty 
to  sell  and  to  dispose  of  the  price  at  his  pleasure  ?  They  say,  you  may  sell,  but 
you  cannot  dispose  of  the  price  at  your  pleasui-e,  because  you  would  be  subject 
to  an  action  for  reparation  in  damages. 

[250]  Lord  Chancellor, — I  will  refer  to  the  case,  and  see  whether  it  goes 
further  than  I  have  supposed. 

LusJiington  having  referred  to  a  note  of  the  case  of  Young  v.  Young. — 

Lord  Wynford, — ^We  were  given  to  understand  that  some  more  accurate  and 
full  note  of  that  case  would  be  produced.  If  you  have  any  such  note,  we  should 
be  glad  to  see  it. 

Lushington, — It  has  been  sent  for,  but  has  not  yet  arrived. — Having  proceeded 
to  remark  on  the  Westshiells  case,  and  stated  that  the  appellants  in  the  present 
case  rested  their  hope  on  being  able  to  persuade  the  noble  Earl  (Eldon)  that  he  had 
in  the  Westshiells  case  pled^d  himself  that  the  decision  of  the  Court  of  Session 
was  decidedly  wrong  when  he  moved  the  House  to  remit  it  for  further  con- 
sideration,— 

Lord  Chancellor, — ^What  one  can  collect  is  the  impression  of  his  opinion,  but 
certainly  no  expression  of  a  decided  opinion  can  be  collected.  One  sees  certainly 
what  was  the  impression  of  the  noble  Lord's  mind  at  the  time ;  but  he  is  not  to 
be  considered  as  bound  to  any  definite  opinion. 

Lushington  then  proceeded  to  remark  on  the  authority  of  the  text  writers, 
and  stated,  that  it  havinc  been  supposed  that  entails  were  comparatively  of 
modem  date  in  Scotland,  he  should  produce  a  deed  of  entail,  with  a  prohibitory 
clause,  in  the  year  1489,  which  he  found  in  Dalrymple  on  Feudal  Property, 
page  162. 

Lord  Chancellor. — Is  there  a  resolutive  clause  too  ? 

Lushington. — No,  my  Lord ;  I  shall  shew  when  they  commenced. 

Having  remarked  on  the  Stormont  case, — 

Lord  Wynford. — In  that  case  were  there  clauses  irritant  and  resolutive  ? 

Lushington. — ^No,  my  Lords,  there  were  no  irritant  clauses. 

Lord  Wynford. — ^The  great  point  decided  was,  whether  the  estate  was  subject 
to  the  debts. 

Lushington  — Certainly ;  but  the  Stormont  case  is  important  in  these  respects, 
that  there  were  no  irritant  clauses,  and  there  was  no  inhibition. 

Lord  Chancellor. — ^The  prohibition  was  guarded  only  by  the  resolutive  clause. 

Lushington. — Yes  it  was ;  that  is  mentioned  in  all  the  papers. 

Having  read  an  extract  from  Lord  Bankton  as  to  Heir-looms, — 

Lord  Wynford. — ^With  respect  to  heir-looms,  there  is  no  right  or  power  to 
sell :  a  man  in  that  situation,  if  he  does  sell,  is  a  [261]  wrong-doer,  and  his 
doing  so  implies  a  contract  to  refund  all  he  has  got 

Lushington — ^That  is  precisely  this  case. 

Lord  Wynford. — ^The  question  is,  whether  this  person  is  a  wrong-doer,  or 
whether  he  has  not  a  perfect  right  to  do  that  which  he  has  done  ? 

Lushington. — ^The  action  for  reparation  here  arises  ex  contractu,  out  of  the 
obligation  on  the  donee  to  obey  the  condition  imposed  upon  him  by  the  donor. — 
He  then  proceeded  with  his  argument 

Lord  Wynford. — Suppose  an  estate  in  fee  to  be  given  to  a  man  with  directions 
that  he  shall  not  levy  a  fine,  he  is  supposed  to  take  it  under  that  condition ; 
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but  no  lawyer  would  argue  that  he  might  not,  notwithstanding  that  direction, 
levy  a  fine,  and  destroy  the  remainder.  Now,  if  he  did  levy  a  fine,  would  any 
action  lie  against  him  or  his  representatives  to  recover  the  proceeds  ? 

Lushington. — ^Most  undoubtedly  not  my  Lord;  that  is  English  law — ^but 
the  Scotch  law  unquestionably  proceeds  on  a  totally  diflferent  principle ;  and  to 
ascertain  what  is  the  Scotch  law,  we  must  look  to  the  feudal  system  and  the 
civil  law.  The  Scotch  law,  as  I  have  shewn,  imposed  a  personal  obligation  on 
the  party  to  perform  every  condition  on  which  the  donation  is  made  to  him, 
unless  the  perfoiming  that  condition  is  contrary  to  law,  which  is  the  only 
circumstance  which  can  discharge  him  from  performing  it.  Having  remarked 
on  the  prohibitory  clause, — 

Lord  Chancellor. — ^The  prohibition  is  distinct  and  clear  as  a  prohibition. 

Lushington  proceeded,  and  argued  on  the  effect  of  inhibition. 

Lord  Chancellor. — If  inhibition  operates  only  as  notice,  your  argument  is 
correct. 

Lushington, — Quacun^qtie  via  data  it  is  perfectly  useless.  If  the  entail  be 
good,  the  sale  is  bad ;  if  the  entail  is  bad,  the  inhibition  is  waste  paper : — He 
then  stated  that  he  was  about  to  address  himself  to  the  question  of  time,  it 
being  contended  that  the  parties  were  precluded. 

Lord  Chancellor, — ^The  objection  as  to  time  has  not  been  much  pressed.  I 
will  not  prevent  your  arguing  it  if  you  desire  it,  but  I  do  not  know  but  that 
may  lead  to  a  reply.  You  say  he  may  exercise  the  right  of  selling,  provided  he 
does  it  fairly  for  the  benefit  of  accommodating  himself :  What  then  becomes 
of  the  action  of  damages  ? 

lAishington, — He  is  subject  to  an  action  of  damages.  We  do  not  claim 
damages  in  this  case. 

[262]  Lord  Chancellor, — ^The  summons  is  not  for  damages  ? 

LuLshington. — ^No,  my  Lord. 

Lord  Chancellor. — How  would  your  argument  apply  to  the  former  case? 
How  can  an  action  for  damages  lie,  if  he  has  a  right  to  do  it  for  his  own 
accommodation  ? 

Lushington, — ^I  should  say,  there  may  be  cases  in  which  an  action  for  damages 
would  lie,  in  respect  not  of  the  sale  of  the  estate  simply,  but  the  abstracting  the 
price.  So  long  as  the  money  is  made  secure,  there  is  no  action  for  damages,  but 
only  when  the  money  is  made  away  with. 

Lord  Chancellor, — ^When  must  he  lay  it  out  ?  What  time  has  he  then  for 
the  purpose  ? 

Lushington. — I  apprehend  that  would  depend  on  the  equitable  discretion  of 
the  Court  of  Session ;  that  they  would  see  that  there  was  a  fulfilment  of  the 
obligation  on  the  party,  and  that  justice  was  done  to  the  substitutes  in  the 
entaiL 

Lord  Chancellor, — You  say,  that  if  within  a  reasonable  time  the  money  is 
laid  out  in  the  purchase  of  other  lands  settled  in  the  same  manner,  no  action 
for  damages  can  lie  ? 

Lushington. — Just  so ;  there  would  then  be  no  injury  to  the  substitute  in 
the  entaiL 

Lord  Wynford. — ^Who  is  to  decide  whether  the  lands  are  equal,  and  whether 
it  has  all  the  same  advantages  ? 

LusMngton. — I  apprehend  the  Court  of  Session  would  decide  that  in  the 
same  manner  as  they  would  decide  now.  The  piice  of  this  estate  was  so  and  so ; 
they  would  direct  a  proper  estate  to  be  purchased  with  the  price. 

Lord  Chancellor. — Li  the  Courts  of  Scotland  is  there  any  person  to  whom 
that  question  could  be  referred,  and  who  has  jurisdiction  to  decide  whether  it 
was  a  proper  investment,  as  far  as  related  to  the  cii-cumstances  and  situation  of 
the  substituted  estate?  or  must  the  party  do  it  at  his  own  risk,  subject  to 
having  it  afterwards  reviewed  by  the  Court  of  Session  ? 
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LushingUm. — I  apprehend  that  the  custom  is,  in  the  Court  of  Session,  to 
refer  it  to  certain  valuators,  and  on  the  report  made  by  them,  to  decide  whether 
it  is  a  fulfihnent  of  that  which  is  required. 

Lord  Chancellor. — Must  that  be  done  before  the  new  purchase  is  made  ? 

lAishington. — I  conceive  so,  my  Lord.  I  understand  it  is  done  in  sales  for 
the  redemption  of  the  land-tax,  where  the  property  is  to  be  laid  out  again ;  that 
the  Court  of  Session  appoint  valuators  to  see  that  the  money  is  laid  out 
agreeably  to  the  entail. 

[263]  Lord  Chancellor, — ^There  is  no  mode  of  securing  the  money  in  the 
meantime,  I  suppose  ?    How  is  that  to  be  done  ? 

Lushington. — ^The  Court  order  it  to  be  paid  into  the  bank. 

Lord  Chancellor. — ^There  it  is  secured  until  it  is  laid  out  in  an  estate  approved 
of  by  the  Court  ? 

Lushington, — ^Yes ;  and  they  take  a  receipt  in  the  name  of  their  own  officer. 

Lord  Wynford. — ^You  say  the  Court  do  that  in  sales  under  an  Act  of  Parlia- 
ment :  Is  not  there  an  express  direction,  not  only  that  it  shall  be  laid  out,  but 
that  it  shall  be  paid  in,  and  so  on  ?  Are  not  you  applying  the  provisions  of  this 
Act  to  a  case  in  which  there  is  no  such  provision  ? 

Lord  Chancellor, — How  is  it  done  in  the  case  of  teinds  ? 

Lushington. — It  is  done  exactly  in  the  same  way. 

lA>rd  Chancellor. — In  the  case  of  teinds,  is  the  course  pointed  out  ? 

Lushington, — ^No,  I  think  not ;  the  Act  states  that  the  purchase  may  be  made 
under  certain  circumstances. 

T^  Solicitor-General  commenced  his  reply,  and  proceeded  to  remark  on  the 
observations  imputed  to  Lord  Eldon  in  the  case  of  Westshiells. 

Lord  Chancellor. — I  do  not  think  the  noble  Lord  pledged  himself  to  any  thing 
in  that  case.  I  am  quite  satisfied,  not  only  that  the  noble  Lord  did  not  mean  to 
express  any  definite  opinion  upon  the  subject,  but  that  he  had  not  formed  any  at 
that  time ;  that  it  was  quite  open. 

The  SolicUor-General  proceeded,  and  remarked  on  the  argument  of  Mr. 
Brougham  as  to  the  adopting  the  condition. 

L^d  Chancellor. — All  I  understand  by  that  was,  that  he  was  an  actor,  and 
expressly  by  his  own  act  adopted  the  condition. 

SolioUor-General. — ^Yes,  as  every  man  does  adopt  a  condition  who  acts  upon 
it.    Having  remarked  on  the  argument  as  to  a  vexatious  course  of  selling, — 

LfOrd  Chancellor. — ^Doctor  Lushington  did  not  foUow  that  up  by  stating  what 
would  be  the  consequence  of  a  vexatious  course  of  selling. 

SoUcUor-General. — No :  I  should  like  to  see  a  declarator  framed  to  prevent  a 
vexatious  sale. 

Lord  Chancellor. — I  do  not  think  he  stated  that  you  might  prevent  a 
vexatious  sale. 

SoUdtor-General. — Yes :  Lord  Balgray  hints  at  the  same  thing. 

Lord  Chancellor. — How  is  it  to  be  done  ? 

[264]  Solicitor-General. — ^A  man  says,  I  will  sell  an  estate ;  he  has  the  power 
of  selling;  you  cannot  prohibit  it.  Can  he  be  prevented,  if  he  says  he  is  going 
to  do  it  to  vex  me  ?  (The  case  was  then  adjourned,  and  judgment  pronoimodd  at 
the  same  time  as  in  the  preceding  case.) 


Eabl  of  Eldon. — **  In  this  case  of  Bruce  i;.  Bruce,  I  am  not  aware  that  there  is  any 
such  distinction  between  it  and  that  of  Stewart  v.  Fullarton,  as  should  lead  me  to  give 
your  Lordships  any  trouble  upon  this  one.  I  think  the  judgment  of  the  Courfc  of 
Session  ought  to  be  reversed." 

Lord  Ghanobllob. — ''Your  Lordships  having  expressed  your  opinion  in  the  other 
case  in  the  manner  in  which  you  have,  it  follows  as  a  matter  of  course  that  this  judg- 
ment should  be  reversed." 
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The  House  of  Lords  accordingly  ordered  and  adjudged,  that  the  interlocutors 
complained  of  be  reversed.    For  authorities,  see  the  preceding  casa 

Moncreiff,  Webster,  and  Thomson — Richardson  and  Conndl, — Solicitors. 

[Cf.  Earl  of  Breadalhane  v.  Jamieson,  1877,  4  R.  667 ;  Kinnear  v.  Kinnear,  1877, 
4  R.  705.] 


IV.  Wilson  &  Shaw  254  [6  8.  706]. 

Executors  of  William,  Duke  of  Queensberry,  Appellants. — Brougham — 

Murray, 

Charles,  Marquis  of  Queensberry,  Eespondent. — iMshingUm — Sandford, 

16th  July  1830. 

Entail — Reparation. — Held,  (reversing  the  judgment  of  the  Court  of  Session),  that  an 
action  of  damages  hy  an  heir  of  entail  in  possession  was  not  competent  against  the 
executors  of  the  preceding  heir,  who  possessed  imder  an  unrecorded  entail  containing 
prohihitive,  irritant,  and  resolutive  clauses ;  and  who  was  alleged  to  have  violated 
the  prohihition  as  to  the  letting  of  the  lands ;  and  the  penalty  of  the  entail  was  the 
heir's  forfeiture,  and  nullity  of  the  act,  and  not  pecuniary  damages. 

After  the  judgment  of  the  House  of  Lords,  reported  ante,  vol  il  p.  265 
(which  see),  the  First  Division  of  the  Court  of  Session,  in  obedience  to  the  remit, 
proposed  the  following  Case  and  Questions  to  the  other  Judges. 

"  In  this  case,  the  House  of  Lords,  of  this  date,  (May  22,  1826),  pronounced 
"  the  following  judgment : — '  Ordered,  by  the  Lords  Spiritual  and  Temporal  in 
"  Parliament  assembled,  that  the  said  cause  be  remitted  back  to  the  First 
"  Division  of  the  Court  of  Session  in  Scotland,  to  review  the  interlocutor  com- 
"  plained  of ;  [266]  having,  in  such  review,  regard,  among  other  considerations, 
''  to  the  consideration,  how  damages  are  to  be  estimated  which  are  claimed  by  an 
"  heir  succeeding  to  an  estate,  on  account  of  a  lease  or  tack  subsisting  at  the 
"  time  of  his  succeeding  to  the  estate  having  been  made  at  an  under-r value  in 
"  point  of  rent,  and  which  lease  or  rent  such  heir  cannot,  according  to  law, 
"  reduce ;  and  with  respect  to  which  lease  or  tack  it  is  uncertain,  at  the  time  of 
''  the  commencement  of  his  suit,  and  at  the  time  of  pronouncing  judgment 
"  therein,  during  what  period  of  the  endurance  of  the  tcick  he  may  live,  or  his 
"  right  to  the  estate  may  continue :  and  also  to  the  consideration,  whether,  if 
"  such  tack  shall  endure  during  a  period  in  which  several  heirs  entitled  to 
''  succeed  shall  succeed  to  the  estate,  it  is  competent  to  each  of  them  so  succeeding 
<'  to  institute  and  maintain,  upon  their  respectively  succeeding,  a  like  action  or 
"  suit  for  damages  on  the  like  account ;  and  how  the  damages  are  to  be  estimated 
"  in  the  respective  actions  or  suits  which  such  heirs  respectively  shall  so  institute: 
"  And  it  is  farther  ordered,  that  the  Court  to  which  this  remit  is  made  do  require 
"  the  opinion  of  the  Judges  of  the  other  Division  in  the  matters  and  questions 
"  of  law  in  this  case,  in  writing ;  which  Judges  of  the  other  Division  are  so  to 
"  give  and  communicate  the  same.' 

"  Circumstances  of  the  Case, — Upon  the  9th  September  1769,  Charles  Duke  of 
"  Queensberry  executed  an  entail  of  the  lands  and  barony  of  Tinwald  in  favour 
"  of  himself  and  the  heirs-male  of  his  body,  whom  failing,  to  *  our  well-beloved 
"  cousin  William  Earl  of  March,  and  others.' 

''  By  this  entail  it  is  declared,  that  it  shall  not  be  in  the  power  of  the  heirs 
'*  to  alter  the  succession ;  and,  under  various  other  restrictions  and  limitations 
''  as  to  selling,  alienating,  &c. '  and  with  and  under  this  restriction,  that  it  shall 
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"  not  be  lawful  to  any  of  the  said  heirs  to  set  tacks  or  rentals  of  the  said  lands, 
"  or  any  part  thereof,  for  any  longer  space  than  nineteen  years,  and  without  any 
"  diminution  of  the  rental,  or  for  the  setter's  lifetime  in  case  of  any  diminution 
"  of  the  rental ;  and  that  it  shall  not  be  lawful  to  any  of  the  said  heirs  to  take 
"  grassums  for  any  tack  or  rental  to  be  set  by  them,  but  to  set  the  said  lands 
"  and  estate  at  such  reasonable  rents  as  can  be  got  therefor,  so  that  the 
"  succeeding  heirs  may  not  be  hurt  or  prejudged  by  the  heir  in  possession 
"  setting  the  lands  at  an  under-value,  or  talang,  by  way  of  ^rassum,  what  falls 
"  annually  to  be  paid  out  of  the  produce  of  the  lands.'  The  irritant  and  resolu- 
''  tive  clauses  of  the  entail  are  expressed  in  the  most  complete  and  efficacious 
"  form : — *  Likewise  it  is  hereby  provided  and  declared,  that  in  case  any  of  the  heirs 
"  [266]  hereby  called  to  the  succession  of  our  said  lands  and  estate  shall  incur 
*'  any  of  the  irritancies  contained  in  this  present  tailzie,  the  heir  next  called  to 
"  the  succession  shall  be  obliged  to  prosecute  and  follow  forth  a  declarator  of 
"  irritancy  and  contravention,  and  to  procure  him  or  herself  infef t  and  seized  in 
"  our  said  lands  and  estate,  within  the  space  of  two  years  after  the  former  heir 
"  has  contravened  the  conditions  or  restrictions  before  or  after  written,  or  any 
"  of  them.  And  in  case  the  said  next  heir  shall  neglect  to  pursue  the  declarator 
"  of  irritancy,  and  obtain  himself  infeft  as  aforesaid,  the  said  heir  so  contraven- 
"  ing,  by  neglecting  to  pursue  such  declarator,  shall,  for  him  or  herself  only, 
**  foneit,  amit,  and  lose  their  right  to  our  said  lands  and  estate,  and  the  same 
"  shall  fall  to  and  devolve  upon  the  heir  next  called  to  the  said  succession,  who 
"  shall  prosecute  the  foresaid  declarator  of  irritancy ;  but  all  the  heirs  aforesaid 
"  succeeding  upon  any  contravention,  and  heirs  succeeding  to  them,  shall  be 
"  subject  and  liable  to  the  same  conditions,  restrictions,  and  irritancies,  through- 
"  out  the  whole  course  of  succession  for  ever.'  The  deed  contains  a  commission 
"  in  favour  of  any  one  or  other  of  the  heirs  of  entail  for  recording  it  in  terms  of 
'*  the  Act  1685 : — *  And  we  hereby  grant  full  power,  warrant,  and  commission 
"to  as  our  procurators,  or 

"  to  any  one  or  other  of  the  heirs  of  tailzie  before  specified,  to  cause  present  this 
"  our  disposition  of  tailzie  before  the  Lords  of  Council  and  Session  judicially,  and 
"  procure  the  same  recorded  in  the  Krister  of  Tailzies,  and  to  expede  charters 
'  and  infeftments  thereon  agreeably  thereto,  in  terms  of  the  Act  of  Parliament 
"  anent  tailzies ;  and  that  either  in  our  lifetime  or  after  our  decease.' 

"Charles  Duke  of  Queensberry,  the  maker  of  the  entail,  died  in  1778. 
"  William  Duke  of  Queensberry  (formerly  Earl  of  March)  made  up  titles  in  terms 
"  of  the  entail.  He  never  recorded  the  entail  in  the  Kegister  of  Tailzies.  Upon 
"  his  death  in  1810  he  was  succeeded  by  the  present  Marquis  of  Queensberry. 
*'  The  Marquis  recorded  the  entail  in  1818.  In  1791  William  Duke  of  Queens- 
"  berry  granted  a  lease  of  Tinwald  Mains  to  the  late  Provost  Staig  of  Dumfries, 
"  for  nineteen  years,  at  a  rent  of  L.140  sterling.  No  grassum  was  taken,  and 
"  there  was  no  apparent  diminution  of  the  rental  In  1796  and  1799  the  Duke 
"  renewed  the  lease  at  these  respective  periods,  for  the  same  period  of  nineteen 
"  years,  at  the  former  rent  of  L.140.  The  lease  expired  in  1818.  This  lease,  as 
"  well  as  the  other  leases  granted  of  the  farms  of  the  estate  of  Tinwald,  were 
"  not  challenged  during  the  life  of  the  late  William  Duke  of  Queensberry:  The 
"  Marquis  soon  after  his  death  brought  [267]  an  action  against  the  executors,  as 
"  his  representatives,  upon  the  ground  that  the  Duke,  in  the  management  of  the 
"  estate  of  Tinwald,  had  acted  contrary  to  the  injunctions  of  the  entail,  by 
"  granting  leases  below  the  fair  and  true  value ;  and  concluded  for  damages,  or  a 
"  free  yearly  annuity.  After  the  usual  course  of  procedure,  detailed  in  the  cases 
"  for  the  parties,  the  Court  (Feb.  23,  and  Nov.  15, 1815),  *  assoilzied  the  defenders 
"  from  all  the  conclusions  of  the  action.'  The  Marquis  did  not  carry  these 
"  judgments  to  appeal  till  1819 ;  and  of  this  date  (May  26, 1820)  the  House  of 
"  Loi^  affirmed  the  above  interlocutors,  *  \rithout  prejudice  to  any  action  or 
"  actions  to  be  hereafter  brought  on  account  of  the  said  leases ; '  and  a  remit  was 
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"  made  to  the  Court  of  Session  to  review  the  interlocutors  on  various  points,  and 
"  to  receive  additional  condescendences.  Thereafter  the  Marquis,  in  1820,  raised 
"  a  new  action  relative  to  the  lease  of  Tinwald  Mains,  setting  forth  generally, 
"  that,  while  the  said  William  Duke  of  Queensberry  was  in  possession  of  the 
"  estates  to  which  he  succeeded  imder  *  the  disposition  and  deed  of  tailzie  afore- 
''  said,  he  let  the  whole  or  most  of  the  farms  upon  the  estates,  not  at  such 
"  reasonable  rents  as  could  have  been  obtained  therefor,  but,  on  the  contrary,  he, 
"  with  an  intent  to  defraud  the  succeeding  heir,  let  them  at  rents  far  below  such 
"  reasonable  rents ;  and  thus  the  said  Marquis,  pursuer,  has  been  hurt  and  pre- 
"  judged  by  the  said  Duke,  while  in  possession,  his  setting  the  lands  at  an  under- 
**  value ; '  and  concluding  for  a  specific  sum  of  damages,  in  respect  that  the  lease 
*'  had  by  that  time  expired.  This  new  action  came  before  Lord  Gillies,  who 
"  directed  the  proper  steps  to  be  taken  in  terms  of  the  Act  of  Sederunt ;  and 
"  thereafter  the  case  came  to  be  discussed  before  Lord  Meadowbank,  who 
"  ordered  informations  to  the  Court." 

Upon  advising  these  papers,  the  Court,  of  this  date,  (December  15,  1825), 
pronounced  this  interlocutor : — "  The  Lords  find  the  present  action  competent, 
"  repel  the  additional  defences,  and  remit  to  the  Lord  Ordinary  to  proceed 
"  accordingly."  Leave  was  granted  to  the  defenders  to  appeal  against  this 
interlocutor;  and,  on  discussing  the  same,  the  judgment  was  pronounced  on 
22d  May  1826,  already  narrated.  The  judgment  having  thereafter,  upon  petition 
in  common  form,  been  applied,  (May  31, 1826),  mutual  Cases  were  ordered  to  be 
given  in.  That  order  having  been  complied  with,  and  the  same  considered  by 
the  First  Division  of  the  Court,  they,  in  furtherance  of  the  remit  from  the  House 
of  Lords,  put  the  following  questions : — 

1.  Whether  the  summons  is  competent  by  the  law  of  Scotland  ? 

2.  Supposing  such  action  to  be  competent  generally  by  the  law  [268]  and 
practice  of  Scotland,  how  are  damages  to  be  estimated  which  are  claimed  by  an 
heir  succeeding  to  an  estate,  on  account  of  a  lease  or  tack  subsisting  at  the  time 
of  his  succeeding  to  the  estate  having  been  made  at  an  undervalue  in  point  of 
rent,  and  which  lease  or  tack  such  heir  cannot,  according  to  law,  reduce ;  and 
with  respect  to  which  lease  or  tack  it  is  uncertain,  at  the  time  of  the  commence- 
ment of  his  suit,  and  at  the  time  of  pronouncing  judgment  therein,  during  what 
period  of  the  endurance  of  the  tack  he  may  live,  or  his  right  to  the  estate  may 
continue  ? 

3.  If  such  tack  shall  endure  for  a  period  in  which  several  heirs  entitled  to 
succeed  shall  succeed  to  the  estate, — ^is  it  competent  to  each  of  them  so  succeeding 
to  institute  and  maintain,  upon  their  respectively  succeeding,  a  like  action  or 
suit  for  damages  on  the  like  accoimt ;  and  how  are  the  damages  to  be  estimated 
in  the  respective  actions  or  suits  which  such  heirs  respectively  shall  so  institute  ? 

4.  Is  an  action  upon  an  allied  contravention  of  the  prohibitory  or  limiting 
clauses  of  an  entail,  when  duly  fenced  with  irritant  and  resolutive  clauses, 
necessarily  and  de  jure  to  be  confined  to  the  matters  and  conclusions  directly 
warranted  by  these  clauses  ?  or  may  the  substitute  heirs  of  entail  in  any  case 
also  demand  reparation  and  damages  from  the  contravener  or  his  heirs,  so  as  to 
make  up  any  loss  which  cannot  be  obtained  by  the  immediate  operation  of  such 
clauses? 

5.  Whether,  in  the  circumstances  of  this  case  which  have  been  referred  to  in 
the  pleadings,  and  where  the  entail  also  contains  the  particular  clauses  founded 
on  by  the  defenders,  the  pursuer  is  barred  by  any  personal  objection  from 
demanding  reparation,  indemnification,  or  damages,  from  the  representatives  of 
the  late  heir  ? 

The  following  answers  were  returned : — 

Lord  Justiob-Clebk,  Allowat,  and  !N'bwton. — *'  In  answering  the  queries  put  to  us, 
we  conceive  it  better  to  take  them  in  an  order  different  from  that  in  which  they  stand ; 
the  first  or  general  question,  as  to  the  competency  of  the  action,  depending  chiefly  upon 
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the  matter  which  makes  the  subject  of  Query  4th.  We  shall  begins  theref  ore,  with  con- 
sidering this  latter  Query. 

"  Query  4. — We  are  of  opinion,  That  where  the  prohibitions  and  injunctions  con- 
tained in  an  entail  are  fenced  with  proper  irritant  and  resolutive  clauses,  it  is  incompetent 
for  the  substitutes,  in  case  of  alleged  contravention,  to  maintain  an  action  of  damages ; 
and  that  they  must  confine  themselves  to  the  remedies  which  the  entail  gives  them  by 
means  of  these  clauses.  This  opinion,  we  conceive,  stands  quite  clear  [269]  of  the 
decision  of  the  Court  in  the  case  of  Ascog.  Where  an  entailer  has  prohibited  certain 
acts,  but  has  failed  to  secure  his  prohibitions  in  terms  of  the  statute  1685,  he  must  be 
held  to  have  looked  to  the  common  law  as  the  means  of  enforcing  them ;  and  this  law, 
if  it  operate  at  all,  can  only  do  so  by  admitting  an  action  of  damages  to  repair  the  loss 
arising  from  the  contravention.  But  the  case  is  materially  different  where  the  entailer 
has  availed  himself  of  the  statute,  by  fencing  his  prohibitions  with  irritant  and  resolutive 
clauses.  He  thereby  adopts  the  sanctions  of  the  Act,  and  points  out  precisely  the 
remedies  which  are  to  be  competent ;  and  as  these  are  the  best,  and  indeed  the  only 
effectual  ones,  to  allow  the  substitutes  to  neglect  them,  and  resort  to  others  of  a  quite 
different  and  less  effective  nature,  would  be  to  disregard  his  declared  will,  and,  in  many 
cases,  to  defeat  his  main  object.  In  the  present  entail,  which  is  strictly  in  terms  of  the 
statute,  the  maker  has  not  only  provided  and  declared  that  the  consequences  of  a  contra- 
vention shall  be  a  forfeiture  of  the  contravener,  and  the  nullity  of  the  deed  inferring  in 
it,  while  he  specifies  no  other  remedies  whatever ;  but  he  has  shewn  his  will  that  these 
particular  sanctions  shall  be  enforced,  by  making  it  imperative  on  the  next  substitute, 
under  the  pain  of  forfeiting  his  own  right,  to  follow  forth  a  declarator  of  irritancy  within 
the  space  of  two  years  from  the  date  of  the  contravention.  It  seems  impossible  in  such 
a  case  to  suppose,  that  the  entailer  could  have  meant  to  allow  the  substitutes  to  leave 
the  acts  of  contravention  unreduced,  and  to  claim  damages  for  the  loss  arising  from 
them.  But  the  law  on  this  point  we  understand  to  have  been  fixed  by  the  judgment  of 
this  Court,  and  of  the  House  of  Lords,  in  the  action  of  damages  at  the  instance  of  the 
Duke  of  Buccleuch  against  the  present  defenders.  Had  the  Tinwald  entail,  then,  been 
recorded,  we  think  it  clear  that  no  action  such  as  the  present  could  have  been  maintained ; 
and  it  does  not  appear  to  us,  that  the  circumstances  of  its  not  being  so  when  the  lease 
complained  of  was  granted,  can  have  the  effect  to  make  it  competent.  It  is  true  that 
in  the  case  of  Dorrator  an  unrecorded  entail  was  found  effectual  against  the  heir  in 
possession.  But  this  goes  no  farther  than  to  hold,  that,  quoad  heirs,  recording  is  not 
necessary  to  give  it  effect,  or,  in  other  words,  that  it  shall  have  the  same  efficacy  against 
them  as  it  would  have  had  when  recorded.  But  it  does  by  no  means  follow,  that  the 
want  of  recording  is  to  change  the  nature  of  the  deed,  so  as  to  create,  by  implication, 
new  remedies  not  given  there.  If  there  could  have  been  no  room  for  an  action  of 
damages  under  the  recorded  entail,  we  do  not  see  how  the  very  same  deed  can  have 
different  and  more  extensive  effects,  merely  because  it  remains  incomplete.  It  has  been 
argued,  indeed,  that  a  claim  of  damages  may  arise  from  the  very  failure  to  record ;  that 
it  was  the  duty  of  the  late  Duke  of  Queensberry  to  have  completed  the  deed  by 
recording;  and  that,  as  the  noble  pursuer  has  been  deprived  by  this  neglect  of  the 
means  of  reducing  the  lease,  the  defenders,  as  the  Duke's  representatives,  are  bound  to 
make  up  the  loss.  But  to  give  ground  [260]  for  this  argument  it  must  be  shown,  that 
the  Duke  lay  under  such  an  obligation,  l^ow,  we  can  see  nothing  in  the  entail  imposing 
it  as  a  duty  on  the  heir  in  possession  to  record  the  deed.  There  is  an  injunction  on 
him,  under  the  pain  of  an  irritancy,  to  make  up  his  titles  to  the  estate  in  terms  of  the 
tailzie,  and  that  he  shall  possess  on  no  other  title.  But  with  these  ii^junctions  the  late 
Duke  strictly  complied.  There  is  also  a  procuratory,  giving  power  to  the  heirs  of  entail 
generally  to  put  the  deed  on  record ;  but  there  is  nowhere  an  injunction  on  any  person 
to  get  this  done.  In  such  circumstances,  we  think  the  negligence  lay  entirely  with  the 
substitutes  themselves.  They  had  the  sole  interest ;  and  it  is  to  their  vigilance  in  pro- 
tecting their  interest  that  the  entailer  seems  to  have  wholly  trusted. 

"  Query  5. — ^After  answering  the  4th  Query  in  the  manner  we  have  done,  it  seems 
very  immaterial  to  consider  whether  the  pursuer  is  or  is  not  barred  persoruUi  exceptione. 
The  ground  on  which  he  is  stated  to  be  so  is,  1st,  That  having  failed  to  bring  a  dedarator 
of  irritancy  against  the  late  Duke  within  two  years  after  the  lease  complained  of  was  let, 
he  has  himself  incurred  an  irritancy  under  the  entail,  and  is  not  entitled  to  found  upon 
it  as  authorizing  the  present  action :  That  had  a  declarator  of  irritancy  been  brought  in 
S.B.B.  Y.  24 
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the  Duke's  lifetime,  but  after  the  two  years  had  expired,  he  might  have  efifectually 
objected,  that  the  pursuer,  having  contravened  the  entail,  was  not  entitled  to  declare  a 
forfeiture  under  it,  and  that  the  defenders  must  have  right  to  urge  the  same  objection. 
Admitting  that  the  Duke  could  have  competently  defended  himself  by  pleading  that 
the  pursuer  had  also  contravened,  it  strikes  us,  that  it  might  have  been  necessary 
previously  to  shew  that  the  pursuer  knew  of  the  contravention  from  the  time  of  its  taking 
place ;  a  thing  which  has  not  been  alleged,  and  which  is  not  naturally  to  be  presumed, 
considering  that  leases  are  private  instruments,  necessarily  known  only  to  the  contracting 
parties.  It  seems  very  questionable  if  the  pursuer  could  have  forfeited  his  right  by 
failing  to  complain  of  a  contravention,  of  the  existence  of  which  he  was  utterly  ignorant. 
A  second  ground  on  which  the  pursuer  may  be  held  barred  from  founding  any  claim  of 
damages  on  the  neglect  to  record  the  entail  is,  that  he  has  taken  benefit  from  this  very 
neglect,  in  so  far  as  he  has  been  thereby  enabled  to  relieve  himself  of  personal  debts  to 
the  extent  of  above  L.  100, 000,  which,  having  become  capable  of  affecting  the  entailed 
estate,  are  to  be  paid  off  by  a  sale  of  part  of  it.  To  this,  however,  it  may  be  answered, 
that  as  the  question  of  personal  objection  becomes  of  consequence  only  on  &e  supposition 
that  an  action  of  damages  is  otherwise  competent,  and  as  on  this  supposition  the 
substitute  heirs  may  claim  damages  from  the  Marquis  to  the  extent  of  the  value  of  the 
lands  carried  of^  he  is  not  relieved  in  effect  of  any  part  of  his  debt  It  will  only  be 
transferred  from  one  set  of  creditors  to  another.  But  the  effect  of  this  answer  evidently 
depends  on  the  substitutes  making  such  a  claim.  If  they  do  not^  or  cannot  in  the 
circumstances  establish  it,  then  it  appears  to  us  that  the  Marquis  will  derive  [261]  a 
very  great  personal  advantage  from  the  very  circumstance  that  his  predecessor  did  not 
record  the  entail ;  and  that  he  is  not  entitled  to  found  any  claim  of  damages  on  the 
ground  of  such  failure.  The  existence  of  personal  bars  is,  however,  of  no  consequence, 
if  we  are  right  in  our  views  of  the  incompetency  of  the  action. 

"  Query  1. — We  have  answered  this  Query  in  what  we  have  said  on  the  subject  of 
the  fourth. 

"  Query  2  &  3. — The  subject  of  these  Queries  seems  also  immaterial;  for  if  an  action 
of  damages  cannot  be  maintained,  it  is  unnecessary  to  inquire  how  these  damages  are  to 
be  estimated  or  divided  among  the  different  heirs  who  may  happen  to  possess  the  estate 
during  the  currency  of  the  objectionable  lease.  As  the  attention  of  the  Court  seems, 
however,  to  be  called  particularly  to  this  subject  in  the  remit  by  the  House  of  Lords,  it 
may  be  proper  to  state  what  occurs  to  us,  supposing  the  action  had  been  competent.  It 
does  not  appear  that^  in  the  circumstances  of  the  present  claim,  the  least  difficulty  can  be 
felt ;  because,  as  the  lease  complained  of  had  expired  before  the  summons  was  executed, 
there  can  be  no  doubt  either  as  to  the  mode  of  estimating  the  damage,  nor  as  to  whom 
it  is  due.  Neither  do  we  think  the  difficulty  considerable,  where  the  heir  in  possession 
has  not  gone  farther  than  to  infringe  the  injimction  to  let  at  reasonable  rents,  having 
kept  his  leases  within  the  period  permitted  by  the  entaiL  As  the  sole  complaint,  then, 
arises  from  the  inadequacy  of  the  stipulated  rent^  the  damage  will  just  be  the  difference 
betwixt  this  and  what  would  have  been  a  reasonable  rent  at  the  time  of  letting.  Any 
variation  in  the  value  of  land  during  the  currency  of  the  lease  ought  to  have  no  effect ; 
because  the  obligation  being  to  take  a  reasonable  rent  when  the  contract  was  made,  this 
is  the  time  when  the  heir  must  exercise  his  judgment.  A  subsequent  rise  of  value 
ought  not  to  increase  the  damages,  nor  ought  a  fall  of  rents  to  diminish  them ;  for,  had 
a  fair  rent  been  stipulated  at  the  commencement,  the  succeeding  heir  would  at  least  have 
had  the  tenant's  obligation  to  pay  this  during  the  lease,  and  his  chance  that  the  obliga- 
tion would  be  fulfilled.  As  the  annual  damage,  therefore,  admits  of  immediate  estima- 
tion, there  seems  no  great  difficulty  in  apportioning  it  among  the  successive  heirs.  The 
damage  may  be  decerned  for  in  its  natural  form  of  an  annual  payment  during  the  sub- 
sistence of  the  lease,  to  be  drawn  by  the  person  who  shall  have  right  to  the  rents  for  the 
time ;  or,  if  it  be  necessary  to  settle  by  a  payment  at  once,  by  applying  this  in  the 
purchase  of  an  annuity  for  the  period  of  the  lease ;  or,  where  there  is  a  deficiency  of 
funds,  by  applying  whatever  can  be  recovered  in  procuring  such  annuity  as  it  will  bring. 
The  heir  in  possession,  no  doubt,  settles  in  this  way  for  the  succeeding  heirs,  as  well  as 
for  his  own  interest ;  but  this  is  no  more  than  he  is  authorized  to  do  in  any  litigation 
he  may  maintain  regarding  the  estate.  The  difficulty  may  become  much  more  formid- 
able, if  we  suppose  the  heir  to  have  contravened  at  the  same  time  the  prohibition  as  to 
endurance,  by  letting  a  lease  for  a  period  far  beyond  that  permitted  [262]  by  the  entafl; 


Digitized  by 


Google 


ZV.  Wilflon  *  maw.  V.   MABQUIS  OF  QUEENSBERR^.  371 

yet  such  a  lease,  from  the  deed  being  nnrecorded,  might  have  been  effectual.  The 
reasonable  rent  at  the  time  of  letting  can  be  no  criterion  of  the  damage  beyond  the  first 
nineteen  years ;  for  as  any  lease  in  terms  of  the  entail  would  have  come  to  an  end  by 
that  time,  the  heir  then  in  possession  would  have  had  it  in  his  power  to  resume  the 
lands,  and  to  benefit  by  any  intermediate  rise  in  their  value.  Besides,  it  is  quite  impos- 
sible to  say,  supposing  the  future  heirs  disposed  to  have  conformed  to  the  provisions  of 
the  entail,  what  number  of  leases  might  have  been  let  during  the  hypothetical  time 
assumed,  nor  at  what  particular  periods  these  might  have  come  to  an  end.  Such  diflfi- 
culties  we  cannot  pretend  to  obviate ;  but  as  we  do  not  hold  the  action  to  be  competent, 
we  are  noways  called  upon  to  do  so.  This  can  only  be  required  of  those  who  maintain 
the  opposite  opinion." 

Lord  Glbnleb. — '*  Query  1.  For  the  reasons  stated  in  my  answer  to  the  4th  Query, 
I  rather  incline  to  think,  that  action  for  the  pursuer's  claim  does  not  lie  against  the 
general  representatives  of  the  late  Duke  of  Queensberry;  and  that,  therefore,  the  process 
falls  to  be  dismissed.  But  I  hesitate  as  to  saying,  that,  in  strict  technical  language,  the 
summons  is  incompetent  by  the  law  of  Scothmd. 

"  Qttery  2  &  3. — I  agree  with  the  opinion  of  my  Lord  Justice-Clerk. 

"  Query  4. — Li  the  case  put  in  this  Query,  I  think  that  the  substitute  heir  is  not^ 
in  all  circumstances  and  universally,  dejure  confined  to  the  remedies  which  are  articu- 
lately and  in  express  words  provided  by  the  tailzie.  Thus,  supposing  the  tailzie  to  be 
perfect^  as  stated  in  the  introduction  to  the  queries,  but  not  recorded  in  the  Begister  of 
Tailzies,  and  that  the  heir  on  whom  the  estate  has  devolved  sells  it,  and  that  the  pur- 
chaser's right  is  safe ; — in  such  a  case  it  is  obvious,  that  a  substitute  heir  could  not  be 
benefited  in  any  possible  way  by  merely  irritating  the  contravener's  right ;  and  I  do  not 
see  anything  which  precludes  him  from  insisting  in  an  action  for  having  the  price  rein- 
vested in  lands  to  be  settled  under  the  same  destination,  and  under  the  same  fetters  as 
those  provided  by  the  original  tailzie,  and  for  having  the  money  in  the  meantime,  till  an 
opportunity  for  reinvesting  occurs,  properly  secured;  and  I  think  the  action  would  also 
lie  against  the  contravene^s  heirs.  Li  the  present  case,  however,  taking  it  as  stated  in 
the  introduction  to  the  questions,  the  matter  may  perhaps  stand  otherwise ;  for  the  con- 
travener,  although  by  neglecting  to  do  what  the  entail  ei\joined  he  may  have  occasioned 
loss  to  the  pursuer,  took  no  benefit  to  himself,  and  did  not  become  lucratua  by  the  trans- 
action complained  of.  Thus,  the  claim  made  by  the  pursuer  is  highly  penal,  a  parte  ret; 
and  no  step  having  been  taken  during  the  contravener's  life,  it  may  be  thought  that  the 
claim  does  not  transmit  against  his  general  representatives;  and  this,  on  the  same 
principle  on  which  the  universal  passive  title  of  vicious  intromission  cannot  be  made 
the  ground  of  an  action  against  the  representatives  of  the  intromitter,  except  to  the 
extent  of  his  actual  intromissions,  unless  it  has  been  raised  and  insisted  in  during  his 
life.  There  are  many  [263]  other  cases  in  which  the  same  doctrine  has  been  applied ; 
but  I  am  aware  there  are  also  cases  in  which,  at  first  sight  at  least,  it  might  be  thought 
that  the  action  was  of  a  penal  nature,  and  yet  it  has  been  sustained  against  heirs,  when 
pursued  only  to  the  extent  of  reparation.  And  although  I  am  inclined  to  think,  that, 
on  examination,  it  would  be  found  that  those  decisions  may  be  justified  without  impeach- 
ing the  applicability  of  the  doctrine  to  other  cases,  yet  the  discussion  would  be  long,  and 
I  must  just  content  myself  with  saying,  that,  on  the  whole,  I  incline  to  think  that  the 
doctrine  is  applicable  to  such  a  case  as  l^e  present,  taken  with  all  its  circumstances. 

"  Query  5. — I  am  not  satisfied  that  the  action  is  barred  by  the  personal  objections 
stated  against  the  pursuer.  They  are  quite  of  a  different  kind  from  that  which  occurred 
in  the  case  of  Barholm,  where  it  was  no  doubt  found  that  an  heir  of  entail,  who,  it 
appeared  from  the  libel,  possessed  the  remainder  of  the  estate  by  feudal  titles  made  up 
under  a  new  entail  inconsistent  with  the  original  one,  and  which  new  entail  boimd  h\m 
to  possess  by  no  other  title,  could  not,  in  the  character  of  heir  under  the  original  entail, 
pursue  for  i^uction  of  other  deeds  alleged  to  have  been  granted  in  contravention  of  that 
original  entail.  This  was  plainly  an  objection  to  the  title  to  pursue,  arising  from  the 
personal  conduct  of  the  pursuer,  which  was  available  to  the  defenders  without  the 
necessity  of  any  separate  procedure  for  establishing  that  the  pursuer  himself  had  incurred 
an  irritancy :  but  in  the  present  case  I  see  nothing  of  this  sort ;  and  it  appears  to  me, 
that  the  pursuer^s  character  as  heir  of  entail,  on  which  he  founds,  must  be  held  to  subsist, 
unless  it  should  be  set  aside,  if  it  can  be  set  aside,  by  those  who  have  right  to  insist  in 
an  action  for  that  purpose." 
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Lord  Cringlbtib. — "  Query  1.  Whether  the  smmnons  is  competent  by  the  law  of 
Scotland  1 — I  understand  that  this  question  has  no  relation  to  the  form  of  the  summons, 
but  applies  to  the  pointy  Whether  such  an  action  as  the  present  can  be  maintained 
against  the  defenders )  Viewing  it  in  that  light,  my  answer  demands  explanation.  The 
tailzie  on  which  the  action  is  laid,  prohibits  the  letting  of  leases  for  longer  than  nineteen 
years ;  2(1^  The  diminution  of  the  rental,  except  by  a  lease  for  the  lifetime  of  the  grantor ; 
and,  3d,  The  taking  of  grassums,  declaring  that  the  lands  must  be  set '  at  such  reasonable 
*  rents  as  can  be  got  therefor,  so  that  the  succeeding  heirs  may  not  be  hurt  or  prejudiced 
'  by  the  heir  in  possession  setting  the  lands  at  an  undervalue.'  The  lease  to  Provost 
Staig  in  1791  was  for  L.140  yearly  during  nineteen  years,  which  is  not  alleged  to  have 
been  in  diminution  of  former  ren^  neither  is  it  said  that  grassum  was  taken  :  The  lease 
was  renewed  in  1796,  and  afterwards  in  1799,  for  the  same  rent  and  same  period  of 
endurance.  There  can  therefore  be  no  ground  of  complaint  under  the  provisions  of  the 
tailzie,  imless  that  the  lease  was  not  granted  for  a  reasonable  rent.  The  entail  contains 
irritant  and  resolutive  clauses,  applicable  to  its  various  prohibitions,  and,  among  others, 
to  that  of  leases  let  under  a  reasonable  rent;  but  the  [264]  entail  not  having  been 
recorded,  whereby  the  lease  in  question  could  not  be  set  aside,  the  noble  pursuer  rests 
his  claim  on  the  assumption  that  a  contravention  has  been  committed  ;  and,  assuming 
that  the  late  Duke  having  violated  the  prohibition  not  to  let  a  lease  under  the  reasonable 
rent  that  could  be  obtained  at  the  time,  pleads,  that  his  Grace  had  violated  his  own 
obligation  not  to  let  such  a  lease.  In  other  woids,  he  assumes  that  a  prohibition  in  an 
entul  to  do  any  act,  constitutes  an  obligation  not  to  do  it ;  and  this  seems  to  be  the 
principal  ground  of  the  claim,  supported  by  reference  to  various  authorities,  all  quoted 
and  refened  to  in  the  case  of  Ascog,  then  depending  before  your  Lordships.  As  that 
question  has  been  decided  by  your  Lordships  in  favour  of  the  prohibition  being  construed 
to  be  an  obligation,  I  should  consider  myself  bound  to  adopt  that  judgment  as  law ;  but 
as  it  has  been  appealed  from,  whereby  the  House  of  Lords  will  hisive  to  take  the  point 
under  their  consideration,  and  the  present  case  will  probably  have  to  return  to  that  high 
tribunal,  I  hope  that  I  shall  not  be  considered  as  presuming  too  far,  when  I  refer  to  the 
opinion  which  I  gave  to  your  Lordships  on  that  case  of  Ascog,  and  of  which  you  must 
be  in  the  possession  of  a  printed  copy.  I  will  only  repeat^  that^  with  due  deference  to 
that  case,  I  cannot  convert  a  prohibition  or  a  restriction  into  an  obligation.  I  know  no 
case  where  any  man  has  come  under  an  obligation  in  which  it  cannot  be  enforced,  or  the 
performance  of  it  secured,  by  the  diligence  of  the  law ;  and  it  is  on  this  principle,  that 
a  prohibition  could  be  enforced,  and  observance  of  it  secured  by  diligence,  that  M'Kenzie, 
Lord  Stair,  Bankton,  Elchies,  Erskine,  and  every  authority  quoted  by  the  pursuer,  laid 
down,  that  such  prohibition  constitutes  an  obligation  upon  the  heir  of  tailzie  in  possession 
not  to  disregard  it,  and  renders  the  violator  subject  to  indemnify  the  succeeding  heirs ; 
but  it  is  a  decided  point,  since  the  days  of  these  authorities,  and  now  uncontroverted, 
that  no  diligence  is  competent  to  enforce  the  observance  of  a  prohibition,  and  thereby 
proves  that  it  does  not  constitute  any  obligation.  It  is  merely  a  prohibition,  and  nothing 
else ;  and  if  it  be  not  made  effectual  by  ^e  sanction  afforded  by  the  law,  it  is  good  for 
nothing,  except  to  secure  against  gratuitous  deeds  in  disregard  of  %  which  it  does 
effectually. 

''  The  law  has  given  to  every  man  the  power  of  rendering  his  prohibitions  effectual 
by  means  of  irritant  and  resolutive  clauses ;  and  if  he  do  not  choose,  or  if  he  neglect  to 
use  them,  the  presumption  of  law  is,  in  my  opinion,  that  he  means  only  to  tie  up  his 
heirs  from  giving  away  his  land  gratuitously,  but  leaves  them  at  liberty  to  dispose  of  it 
for  onerous  causes,  as  I  have  fully  explained  in  my  opinion  in  the  Ascog  case,  to  which 
I  refer.  When  the  law  has  given  one  effectual  mean  of  rendering  a  prohibition  effectual, 
I  do  not  think  that  additional  ones  should  be  given  by  constructive  interpretations  of 
words. 

'*  But  in  this  particular  action  I  am  clearly  of  opinion,  that  the  matter  has  been 
settled,  both  here  and  in  the  last  resort,  by  the  judgments  in  the  cases  between  the 
present  defenders  and  the  Earl  of  Wemyss  [266]  and  the  Duke  of  Bucdeuch.  In  these 
cases,  the  late  Duke  of  Queensberry  had  let  leases,  which  were  all  declared  to  be  contra- 
ventions of  the  entail  imder  which  his  Grace  possessed,  for  they  were  all  reduced  and  set 
aside  as  such.  There  the  matter  went  on  in  a  regular  shape  by  the  contravention  being 
ascertained,  after  which  came  the  actions  of  damages  at  the  instance  of  the  Earl  and  Duke 
against  the  present  defenders ;  and  these  actions  were  all  founded  on  the  contravention 
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of  the  prohibitory  clause  in  the  entail.  The  action  for  reducing  the  leases  lasted  for  nine 
or  ten  years  before  it  was  decided ;  during  all  which  the  tenants  possessed  on  payment  of 
the  rents  stipulated  in  their  respective  leases;  and  ultimately  it  was  decided,  that  bona 
fide  possession  protected  them  from  paying  more  than  these  rents  during  the  long  period 
while  the  actions  were  in  dependence.  In  this  way  the  Earl  and  the  Duke  sustained  a 
serious  loss,  which  they  called  on  the  present  defenders  to  indemnify ;  but  it  was 
determined  that  no  such  action  was  competent,  notwithstanding  the  said  obligation, 
under  which  it  was  alleged  that  the  late  Duke  of  Queensberry  had  come  by  possessing 
under  the  entaiL  No  doubt  there  were  irritant  and  resolutive  clauses  in  it>  and  it  was 
recorded,  which  would  have  enabled  the  Earl  and  the  Duke  of  Buccleuch  to  have  set 
aside  these  leases  during  the  Duke  of  Queensbeny's  life,  and  forfeited  his  title  to  the 
estate ;  but  although  that  was  one  remedy  competent^  it  could  not  have  taken  away  the 
other,  arising  out  of  the  obligation  implied  from  the  prohibition  to  let  such  leases,  if  that 
had  been  understood  to  exist.  But  the  contrary  was  decided — it  was  found,  that  the 
present  defenders  were  not  liable  for  damages;  and  therefore  I  hold  this  as  a  precedent, 
that  a  prohibitory  clause  does  not  constitute  any  obligation,  and,  at  all  events,  that  no 
claim  of  damages  is  competent,  where  there  are  irritant  and  resolutive  clauses  in  a 
recorded  entail  to  enforce  the  prohibition.  It  is  true,  that  in  these  cases  the  leases  were 
set  aside ;  whereas  in  the  present  one,  although  the  tailzie  also  contains  irritant  and 
resolutive  clauses,  the  leases  to  Provost  Staig  could  not  be  reduced,  owing  to  the  entail 
being  unrecorded.  But  here,  I  ask,  whose  faxilt  was  it  that  the  entail  was  not  recorded  1 
It  expressly  conferred  power  on  all  the  heirs  under  it  to  apply  to  have  it  put  on  record ; 
and  I  cannot  conceive  that  the  Marquis  of  Queensberry,  by  omitting  a  duty  incumbent  on 
his  Lordship,  can  plead  that  he  is  thereby  entitled  to  what  otherwise  he  coidd  have  had  no 
claim.  Besides,  I  think  that  it  is  well  observed  by  the  defenders,  that  if  the  entail  had 
been  recorded,  and  the  pursuer  had  attempted  a  reduction  of  the  leases  to  Provost  Staig, 
his  Lordship  would  have  had  a  still  more  difficult  task  to  execute  than  the  Duke  of 
Buccleuch  had ;  and  during  the  time  the  afi&dr  would  have  been  in  litigation,  the  lease 
would  have  expired,  and  his  Lordship  would  have  got  no  damages,  more  than  did  the 
Duke  of  Buccleuch.  And  here  again  it  would  be  not  a  little  singular,  if,  by  omitting  to 
get  the  entail  recorded,  his  Lord^p  shall  be  in  a  more  favourable  situation  than  if  it 
had  been  complete  and  effectual. 

[266]  ''  Another  consideration  to  show  the  incompetency  of  such  an  action  as  this,  is 
the  difficulty  which,  in  some  cases,  may  exist  in  disposing  of  it  In  the  present  case 
there  would  be  no  difficulty,  because  the  lease  is  expired,  and  there  is  but  the  pursuer,  as 
heir  of  tailzie,  who  is  entitled  to  damages  if  they  be  due.  But,  in  order  to  render  such 
an  action  competent^  the  principles  on  which  it  proceeds  must  apply  to  all  cases  of  the 
sort.  The  late  Duke  of  Queensberry  might  have  let  a  lease  for  ninety-nine  years,  in 
which  case  there  would  have  been  many  heirs,  and  a  long  course  of  time  embraced  under 
one  lease.  One  heir  has  no  right  to  pursue  for  damages  to  his  successor ;  and  conse- 
quently, if  there  happen  to  be  twenty  heirs  during  the  lease  there  may  be  twenty  actions. 
One  heir  may  be  entitled  to  damages,  and  his  successor  not ;  because,  by  the  change  of 
times,  the  rent  reserved  in  the  lease  challenged  may  be  reasonable.  Then  times  may 
vary,  so  that  large  rents  may  return.  Even  in  the  course  of  one  man's  life  the  amount 
of  damages  may  vary.  In  order,  therefore,  to  afford  a  fair  rule  for  estimating  damage,  the 
action  would  require  to  be  current^  and  the  amount  be  settled  every  year.  For  daBaage 
is  the  amount  of  a  man's  loss,  and  consequently  must  vary  with  thejtimes.  The  Court  is 
not  entitled  to  settle  it  on  a  course  of  time,  as  if  a  lease  were  granted,  for  that  would  be 
making  a  lease  which  never  existed.  Then  comes  the  question,  How  are  funds  to  be  set 
apart  and  secured  to  pay  an  unsettled  and  contingent  loss )  nay,  a  loss  which  may  be 
dormant  during  one  heir's  time,  and  rise  up  again  in  the  life  of  his  successor )  It  is 
certainly  so  difficult  to  direct  a  Jury  how  to  ascertain  this,  as  to  amount  to  an  impossibility, 
which  goes  to  shew  the  incompetency  of  such  actions. 

'*  Query  2  &  3. — I  think  it  is  necessary  to  add  together  these  two  Queries,  in  order 
to  answer  them  with  correctness.  They  are  in  part  answered  by  my  observations  on  the 
preceding  query.  But  in  farther  exphmation  I  beg  leave  to  remark,  that  if  an  action  be 
competent  to  one  heir,  to  insist  in  an  action  for  damages  or  reparation  on  account  of  a 
lease  having  been  let  at  a  rent  lower  than  could  be  considered  reasonable,  the  same  right 
must  be  competent  to  each  succeeding  heir.  The  heir  in  possession  is  entitled  to  give, 
during  his  own  life,  the  farm  at  any  rent»  however  low ;  and,  in  this  predicament,  I  do 
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not  think  that  it  would  be  sufficient  for  each  heir  to  state  that  the  rent  was  too  low  at 
the  time  the  lease  was  let,  because  his  claim  is  for  damages  only  :  and  if  he  could  not 
shew  that  the  rent  was  too  low  at  the  time  that  he  complained,  he  could  suffer  no 
damage  whatever.     Supposing  it  competent  for  him  to  set  aside  the  lease  altogether, 
he  could  get  no  more  than  the  rent  which  the  farm  could  afford  at  the  time,  whereby, 
comparing  that  with  the  rent  reserved,  the  difference  must  be  the  measure  of  the 
damage  :  and  to  me  it  seems  to  follow  of  course,  that  an  action  of  the  nature  referred 
to  must  be  current,  and  require  a  new  proof  every  year  during  the  possession  of  the  heir, 
if  the  lease  should  last  so  long.      Take,  for  instance,  tMs  very  case. — The  noble 
[267]  Marquis  succeeded  to  the  late  Duke  of  Queensberry  in  1810,  the  period  of  the 
highest  rents  given  in  Scotland.     Had  his  Lordship  brought  this  action,  and  his  damage 
been  ascertained  by  the  rates  of  that  year,  to  continue  downwards  to  the  year  1818,  in 
which  the  lease  expired,  gross  injustice  would  have  been  done,  because,  in  a  few  years 
after,  rents  fell  from  25  to  30  per  cent. ;  and,  consequently,  to  do  justice,  (supposing  the 
action  to  be  competent),  the  Court  must  have  taken  evidence  of  a  reasonable  rent  for 
every  year  by  itself.     If  it  be  said,  that  the  damage  must  be  estimated  on  the  principle 
that  the  Duke  of  Queensberry,  or  any  heir  of  taikie  in  his  circumstances,  ought  to  have 
let  the  farm  at  a  reasonable  rent  at  the  time ;  and  the  rent  which  would  have  been 
reasonable  at  the  time,  ought  to  be  held  to  be  the  rule  for  ascertaining  the  damage 
during  the  lease ; — it  appears  to  me  that  this  cannot  be  the  rule ;  because  I  do  not 
think  that  any  heir  is  bound  to  give  leases  at  all — ^he  may  let  from  year  to  year  if  he 
pleases.     2d,  The  right  competent  to  the  succeeding  heir  is  to  get  rid  of  the  lease,  if  one 
had  been  lel^  and  to  let  a  new  one ;.  so  that  the  only  rent  to  which  he  is  entitled  is  that 
which  is  reasonable  when  he  succeeds,  and  gets  quit  of  the  subsisting  lease.      Even 
supposing  that  the  noble  Marquis  has  a  right  (which  I  think  he  has  not)  to  insist  that 
the  late  Duke  of  Queensberry  was  boimd  to  let  a  lease  for  nineteen  years  at  the  rent 
that  could  be  reasonably  got  at  the  time,  it  is  quite  clear  that  there  could  be  no  slump 
sum  of  damages  awarded,  because  such  sum  would  proceed  on  the  principle  of  buying  an 
annuity,  to  last  as  long  as  the  lease,  of  a  sum  equal  to  the  difference  between  that 
reasonable  rent,  and  the  rent  actually  reserved  by  the  lease ;  and  it  is  clear  that  no  such 
sum  could  be  awarded  to  the  Marquis,  because  there  could  be  no  certainty  that  he  would 
live  during  the  whole  period  of  the  lease ;  and  he  has  no  sort  of  right  to  pursue  any 
right  competent  to  his  successor. 

"  Query  4. — I  consider  this  to  be  answered  by  the  observations  made  in  considering 
Query  1st,  viz.  '  That  the  substitute  heirs  cannot  demand  reparation  and  damages  from 
'  the  contravener  or  his  heirs,  so  as  to  make  up  any  loss  which  cannot  be  obtained  by  the 
'  operation  of  the  irritant  and  resolutive  clauses.'  But  I  beg  leave  to  add,  that,  in  this 
particular  case,  my  observations  on  the  general  law  are  decidedly  enforced  by  the  clause 
of  the  entail  quoted  in  the  preface  to  the  questions  put  by  the  Court,  to  be  adverted  to 
in  answering  the  next  question. 

"  Qtiery  5. — I  am  clearly  of  opinion,  that  the  noble  pursuer  is  haired  personali  excep- 
tione  from  insisting  in  this  action.  His  Lordship  has  personally  incurred  an  irritsmcy, 
and  forfeited  right  to  the  estate,  under  the  express  words  of  the  clause  just  referred  to, 
and  fully  quoted  in  the  preface  to  the  questions. 

"  This  clause,  more  decidedly  than  any  thing  occurring  in  the  other  Queensberry 
causes,  proves  that  no  action  for  damages  for  contravention  can  exist.  It  points  out  the 
remedy  : — It  orders  the  next  heir  to  [268]  set  aside  the  contravention,  and  forfeit  the 
contravener,  within  two  years  after.  Had  the  present  pursuer  observed  this,  there 
could  have  been  no  room  for  this  action.  The  lease  to  Provost  Staig  (if  it  be  a  contra- 
vention, which  has  not  yet  been  regularly  declared)  would  have  been  the  ground  for 
forfeiting  the  late  Duke  of  the  whole  estate,  or  forced  him  to  purge  the  irritancy  by 
sweeping  away  the  lease ;  in  either  of  which  cases  there  would  have  been  no  ground  of 
this  action.  The  Marquis  has  personally  incurred  an  irritancy,  and  forfeited  right  to 
the  estate,  under  the  express  words  of  the  clause  jnst  referred  to ;  and  although  the 
defenders  have  no  right  to  declare  that  contravention  to  the  effect  of  forfeiting  the  noble 
pursuer  of  his  estate,  it  appears  to  me  that  they  are  obviously  entitled,  when  his  Lordship 
is  founding  on  an  alleged  act  of  contravention  of  the  same  entail  done  by  the  late  heir  of 
the  estate,  in  whose  right  they  stand,  to  tell  him  that  he  has  himself  contravened  it,  and, 
having  forfeited,  has  no  right  to  pursue  this  action.  Put  the  case,  that  the  Di^e  of 
Queensberry  were  alive,  and  that  the  Marquis  had  been  pursuing  a  declarator  of  irritancy 
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against  his  Grace  during  the  subsistence  of  the  lease  to  Provost  Staig,  but  more  than 
two  years  after  its  date ;  it  seems  to  me  quite  clear,  that  the  late  Duke  would  have  told 
the  Marquis,  that,  by  omitting  to  challenge  that  lease  within  two  years,  he  himself  had 
contravened  and  incurred  a  forfeiture  of  his  title  to  the  estate,  and  was  not  entitled  to 
pursue.  For  the  same  reason,  the  same  answer  must  be  competent  to  the  Duke's 
executors,  when  they  are  called  on  by  the  Marquis  to  pay  damages  for  that  contraven- 
tion. To  me  it  seems  unreasonable,  that  an  heir  shall  disregard  one  clause  of  an  entail, 
and  complain  of  his  predecessor  for  disregarding  another  clause  of  the  same  deed.  It 
may  be  urged,  that  the  heirs  of  tailzie  could  not  know  that  a  lease  had  been  granted, 
and  therefore  could  not  pursue  the  contravention.  But  I  am  not  moved  by  that ;  they 
must  stand  or  fall  with  the  entail.  By  that  deed  certain  deeds  are  prohibited  under  an 
irritancy,  among  which  the  granting  of  leases  in  contravention  of  the  entail  is  one ;  and 
the  heirs  are  required  to  pursue  every  contravention  within  two  years.  The  tailzie 
assumes  their  vigilance  and  acquaintance  with  every  contravention ;  and  if  they  don't 
discover  it,  theirs  is  the  misfortune  or  the  fault,  llie  tailzie  does  not  require  them  to 
pursue  a  contravention  within  two  years  after  it  shall  come  to  their  knowledge  :  it  pre- 
sumes their  knowledge,  and  provides  that  the  contravention  shall  be  declared  within 
two  years. 

"  In  the  case  of  Gordon  of  Carleton,  the  tailzie  prohibited  contraction  of  debt,  and 
declared,  that  the  contravener  should  forfeit  for  himself  and  the  heirs  of  his  body, 
Alexander  Gordon,  one  of  the  heirs  of  tailzie,  contracted  debts,  which  were  challenged 
by  his  son  Alexander.  But  this  Court  (21st  June  1749)  found,  *  That,  by  the  concep- 
'  tion  of  the  entail,  the  person  contravening  forfeits  for  himself  and  his  heirs;  and 
'  therefore  it  is  not  competent  to  Alexander  Gordon,  the  son  of  the  alleged  contravener, 
'  to  object  to  the  debt  upon  the  [269]  estate  of  Carleton.'  Hailes,  vol.  L  p.  48 ;  Kil- 
kerran,  voce  Tailzie,  p.  545. 

"  The  late  Mr.  Little  Gilmour  insisted  in  an  action  for  setting  aside  a  lease  which 
had  been  granted  by  his  deceased  father  in  contravention  of  the  tulzie  under  which  he 
had  possessed ; — and  it  was  pleaded  by  the  defender,  that  the  tailzie  forfeited  the  contra- 
vener, and  the  heirs  of  his  body ;  so  that,  if  the  lease  under  challenge  was  a  contra- 
vention, the  pursuer  cut  the  branch  on  which  he  stood :  he,  eo  ipso  factOf  proved  the 
contravention  to  extend  its  effects  to  himself,  whereby  he  had  no  right  to  pursue ;  and 
the  Court  being  of  that  opinion,  dismissed  the  action.  The  self-same  principle  appears 
to  me  to  rule  this  action.  Under  the  tailzie  libelled  on,  the  Marquis  had  his  remedy : 
he  omitted  to  use  it,  and  has,  by  operation  of  the  same  tailzie,  incurred  a  contravention, 
and  forfeited  his  own  right  to  pursue. 

''  The  same  principle  that  ruled  the  cases  just  quoted,  guided  the  Lords  of  the  Second 
Division,  in  the  question  between  Mr.  M*Culloch  of  Barholm  and  various  persons  who 
had  purchased  parts  of  that  estate,  (17th  May  1826).  It  was  held,  that  Mr.  MKyulloch, 
having  contravened  the  entail  on  which  he  founded,  was  not  entitled  to  complain  of 
contraventions  by  a  preceding  heir." 

Lords  Maokenzib  and  Mbdwtn. — **  We  shall  give  precise  and  articulate  answers  to 
the  questions  put  by  the  First  Division  of  the  Court  before  we  conclude ;  but  we  feel 
it  necessary  to  begin  by  expressing,  in  our  own  way,  our  opinion  upon  certain  points. 

'^  1.  In  the^r^  place,  then,  we  are  of  opinion  generally,  that,  in  cases  of  strict  entail 
in  Scotland,  damages  may  be  awarded  to  the  heir  of  entail,  as  representing  the  entailed 
estate  or  series  of  heirs  of  entail,  for  injuries  done  to  that  estate ;  and  that  these  damages 
must  be  disposed  of  so  as  to  repair  as  nearly  as  may  be  the  injury  to  the  entcdled  estate, 
or  series  of  heirs.  We  shall  suppose  the  case,  that  an  estate  is  bought  for  a  full  price 
and  entailed,  and  that,  after  the  death  of  the  entailer,  the  whole  estate  is  evicted,  from 
defect  of  right  in  the  seller, — we  ask,  in  such  case,  is  there  to  be  no  claim  of  warrandice, 
or  for  damages,  which  is  the  same  thing,  on  account  of  this  loss )  We  can  have  no 
doubt  that  there  must  be  a  claim  of  damages  against  the  seller.  By  whom  then  1  We 
think  clearly  by  the  heir  in  possession,  as  representing  the  whole  series  of  heirs  of 
entcdl;  or,  in  other  words,  for  himself  and  his  heirs  of  entaiL  His  own  right  is 
clear.  But  farther,  he  is,  by  the  form  of  the  right,  the  proprietor;  the  others 
are  his  heirs,  though  no  doubt  under  entail,  but  still  his  heirs.  Why,  then, 
should  not  he  have  right  to  sue  the  seller  for  damages  on  account  of  this  eviction) 
We  see  no  reason.  We  do  not  see  how  any  remedy  can  be  obtained  otherwise : 
Nor  do  we  see  why  any  difficulty  should  be  made  in  allowing  this,  more  than  in 
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allowing  the  heir  of  entail  in  possession  to  maintain  all  the  real  rights  of  the  entailed 
estate.  He,  it  is  clear,  may  pursue  to  vindicate  the  real  right  to  the  land  under  the 
entail,  if  an  attempt  is  made  without  right  to  usurp  it,  or  any  part  [270]  of  it^  or  any 
right  upon  it.  Why  should  he  not  equally  sue  for  an  equivalent  in  case  it  be  evicted  1 
The  same  thing  must,  we  think,  be  said,  in  case  any  part  of  the  entailed  estate  be 
evicted ;  or  in  case  the  extent  of  it  be  found  less  than  was  warranted  by  the  seller  to 
the  entailei ;  or  if  any  part  of  the  estate  be  lost  by  defect  in  the  conveyances,  arising 
from  culpable  ignorance  or  neglect  in  the  conveyancer  employed.  Again,  the  same 
thing  must,  we  think,  be  said,  in  case  a  real  debt  of  the  seller's  should  emerge  against 
the  entailed  estate,— or  if  a  servitude  should  emerge  contrary  to  his  warrandice, — or  a 
feu-duty.  It  is  equally  clear,  we  think,  that  there  must  be  a  legal  claim  of  damages  in 
the  heir  of  entail  in  possession,  in  case  the  whole  or  part  of  the  entailed  estate  should 
be  destroyed  by  the  injury  of  another  person ; — as,  if  the  land  should  be  washed  away 
by  the  sea,  or  a  river,  or  overflowed  in  consequence  of  injuriously  breaking  down,  or 
failing  to  make,  or  keep  up,  a  bulwark.  In  all  these  cases  we  think  there  can  scarcely 
be  room  for  doubt,  that  there  must  be  a  claim  and  action  of  damages,  and  that  this  must 
be  competent  to  the  heir  in  possession,  as  for  himself  and  his  heirs  of  entail.  How, 
then,  must  the  money  received  as  damages  be  bestowed  in  these  cases  1  Shall  it  go  to 
the  heir  in  possession  in  fee-simple?  No.  That  would  manifestly  be  unjust.  It 
must  be  equitably  employed  for  the  interests  of  all  concerned ;  i.e.  land  must  be  bought 
with  it,  and  entailed ;  or  it  must,  in  some  way,  be  settled  so  as  to  indemnify,  as  nearly 
as  may  be,  all  who  suffer  by  the  injury.  In  short,  there  must  be  an  equitable  disposal 
of  it,  at  sight  of  the  Court ;  just  as  there  is  of  the  surplus,  when  an  entailed  estate  is 
judicially  sold  for  entailer's  debt,  or  debts  of  an  heir,  by  which  it  happens  to  be  affected 
— as  was  done,  for  instance,  in  the  case  of  SmoUet,  where  part  of  an  entailed  estate 
was  judicially  sold  for  debts  of  an  heir  of  entail  contracted  while  the  entail  was  not 
recorded. 

'*  2.  It  appears  to  us,  that  the  temporary  nature  of  any  loss  caused  by  injury  to  an 
entailed  estate  can  make  no  difference,  except  in  the  equitable  mode  of  disposal  of  the 
damages  recovered.  Put  the  case,  for  instance,  that  on  an  entailed  estate  a  mansion- 
house  is  set  Are  to,  and  destroyed  injuriously, — or  that  a  wood  or  fences  are  destroyed, 
^-or  that  the  agricultural  state  of  the  land  is  deteriorated,  so  as  to  require  a  certain  time  to 
restore  it :  Or  suppose  that  ajlif erent,  or  temporary  right  of  usufruct,  or  feu,  affecting 
the  whole,  or  part  of  an  entailed  estate,  is  evicted,  from  fault  in  the  party  who  sold  it 
to  the  entailer ;  or  that  a  lease  for  500  years,  at  a  nominal  rent^  is  evicted  out  of  it  in 
the  same  way,  or  for  100,  or  50,  or  20  years ;  or  that  an  annuity  is  evicted  out  of  it  for 
100,  or  50,  or  10  years ;  or  a  servitude  of  any  kind  for  a  limited  time — ^it  seems  equally 
clear,  that  damages  must  be  due,  and  that  the  heir  in  possession  must  have  right  of 
action  for  them.  The  only  difference  must  be,  that  the  damages,  when  recovered,  would 
be  employed  in  a  different  way,  i.e.  as  closely  as  might  be  to  compensate  the  parties  who 
suffered,  or  were  to  suffer,  [271]  the  temporary  loss ;  as,  for  instance,  in  rebuilding  a 
similar  mansion-house,  in  restoring  fences  and  a  good  state  of  the  ground ;  or,  if  repara- 
tion in  that  way  was  impossible,  by  way  of  equipollent,  as  in  settling  on  the  heirs  of 
entail  existing  during  the  time,  a  provision  equal  to  the  loss  by  the  rent  or  annuity  taken 
out  of  the  estate. 

'<3.  We  cannot  see  why  it  should  make  any  difference,  that  the  injurer  of  the 
entailed  estate  is  himself  one  of  the  heirs  of  entail  Suppose,  for  instance,  that  an  heir 
in  possession  maliciously  breaks  down  a  dyke,  and  lets  the  sea  sweep  away  an  entailed 
estate;  or  bums,  or  takes  down  and  seUs  the  materials  of  the  mansion-house; — can 
there  be  any  doubt  that,  after  his  death,  the  next  heir  of  entail  can  sue  his  representa- 
tives for  the  damages )  And  the  case  seems  just  equally  clear,  when  the  wrong  done  by 
an  heir  consists  in  defeating  the  entail  injuriouidy;  as  in  omitting  the  irritant  and 
resolutive  clauses  in  making  up  titles,  and  so  alienating  the  estate  to  an  onerous  third 
party,^-or  any  real  right  out  of  the  e8tate,^-or  conveying  it  with  debt  to  such  party ; 
or  in  making  such  alienation  or  contraction  of  debt  while  Uie  entail  is  still  unrecorded, 
— or  in  maHng  an  onerous  change  of  the  succession  in  such  circumstances.  In  all  these 
cases  there  seems  to  be  no  room  for  doubt,  that  the  parties  suffering  must  have  relief  by 
action  of  damages ;  and  that,  whatever  dificulties  there  may  be  in  other  respects,  at 
least  the  heir  holding,  or  entitled  to  hold,  the  entailed  estate,  may  sue,  as  representing 
himself  and  the  other  heirs,  i.e.  his  heirs  of  entaiL     Again,  Uie  same  thing  must  hold 
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in  case  the  injury  from  the  wrongous  act  of  an  heir  of  entail  be  of  a  temporary  nature, 
as  the  constitution  of  a  liferent  or  temporary  feu,  or  servitude,  or  annuity,  while  the 
entailing  clauses  stand  omitted  in  the  making  up  the  titles,  or  the  entail  stands 
unrecorded.  In  these  cases  it  seems  equally  clear,  that  the  heir  in  possession,  or  hold- 
ing right  to  possession,  of  the  entailed  estate,  must  have  right  to  sue  for  damages,  as 
representing  the  series  of  heirs ;  and  that  the  damages  must  be  liable  to  an  equitable 
disposal,  to  provide  for  the  fair  interest  of  all  concerned  as  closely  as  may  be.  •  Put  the 
case,  then,  that  an  estate,  worth  L.  10,000  aryear  is  let  on  a  lease  for  lOKK)  years,  at  a 
rent  of  L.100,  by  an  heir  of  entail  who  has  omitted  to  insert  the  fetters  in  making  up 
his  titles,  or  while  the  entail  is  unrecorded,  and  that  at  his  death  he  leaves  this  lease 
operative  against  the  entailed  estate, — we  can  see  no  reason  why  a  claim  and  action 
for  damages  should  be  less  competent^  or  otherwise  operative  in  this  case,  than  if  a 
similar  lease  had  been  found  in  force  against  the  estate  by  the  fraud  of  a  person  who 
sold  it  to  the  entailer,  and  contrived  to  get  the  lease  concealed  from  him ;  nor  indeed 
any  reason  why  the  effect  of  such  a  lease  should  be  different  in  this  respect  from  that  of 
a  perpetual  feu  for  the  same  rent.  Diminish,  then,  the  endurance,  and  increase  the 
rent;  let  it  be  a  lease  for  100,  or  50,  or  19  years;  let  it  be  for  a  rent  of  L.500  or 
KIOOO,  the  rent  still  being  grossly  inadequate,  the  principles  of  law  applicable  to  the 
case  remain  the  same.  Let  it  then  be  a  lease  only  of  one  farm,  for  a  moderate  time, 
but  still  the  [272]  rent  grossly  inadequate,  so  that  the  lease  is  a  manifest  contravention 
of  the  entail,  and  valid  only  by  the  want  of  insertion  of  the  fetters,  or  of  recording,  still 
the  principles  of  law  applicable  to  the  case  appear  to  remain  unchanged.  That,  how- 
ever, is  just  the  present  case,  as  it  is  alleged  on  the  part  of  the  Marquis  of  Queensberry. 
For  what  he  alleges  seems  just  this, — That  the  late  Duke  of  Queensberry,  being  heir  in 
possseasion  of  an  estate  strictly  entailed,  but  the  entail  not  being  recorded,  let  a  lease 
which,  counting  from  the  expiry  of  a  former  lease,  was  of  the  endurance  of  8^  years, 
and  that  of  a  farm  worth  L.550,  at  a  rent  of  only  L.140;  and  for  that,  he,  the  heir  of 
entail,  having  succeeded  to  the  entailed  estate  before  the  commencement  of  this  unfair 
lease,  demands  damages.  He  states  further,  that  there  need  be  no  question  here  as  to 
the  employment  of  the  money  to  be  recovered  as  damages,  because  he,  the  pursuer,  has 
already  possessed  the  estate  during  the  whole  time  of  this  injurious  lease,  and  so  he  him- 
self has  suffered  the  whole  injury.  This  last  statement  relieves  the  Court  of  the  trouble 
of  disposing  of  the  damages,  to  secure  the  interest  of  all  concerned ;  but  surely  it  cannot 
have  the  effect  of  making  the  pursuer's  right  to  these  damages  worse.  On  the  contrary, 
if  there  were  any  difficulty  in  cases  of  this  kind,  arising  from  the  heir  in  possession  suing 
as  representative  of  the  whole  series  of  heirs,  and  for  the  interests  of  them  all,  that  cir- 
cumstance seems  to  rid  the  case  of  that  difficulty.  But  we  really  do  not  see  any  such 
difficulty,  nor  any  difficulty  at  all,  in  cases  of  the  kind,  except  those  which  Courts  of 
law,  when  equity  is  included  in  law,  as  it  is  in  this  country,  do  and  must  overcome. 
After  these  remarks,  we  proceed  to  answer  the  questions  put  by  the  First  Division  of 
the  Court. 

"  1.  We  think  the  summons  competent. 

'*  2.  and  3.  We  think  that,  in  the  case  referred  to,  the  heir  of  entail  would,  as 
representing  the  whole  series  of  heirs  of  entail,  or  in  other  words,  for  himself  and  his 
heirs  of  entail,  be  entitled  at  once  to  claim  damages  for  the  whole  injury  done,  or  to  be 
done,  to  the  entailed  estate  by  the  lease,  without  any  regard  at  all  to  the  probable  dura- 
tion of  his  own  life,  or  of  his  right  to  the  entailed  estate :  That,  in  such  a  case,  it  would 
in  like  manner  be  competent  for  any  after  heir  of  entail  to  demand  damages  for  himself 
and  the  after  heirs,  though  we  thii^  not  for  any  heir  who  predeceased  him,  unless  he 
claimed  as  the  representative  of  that  heir  :  That  we  do  not  conceive  it  would  be  com- 
petent for  any  heir  of  entail  to  demand  a  priori  damages  as  for  himself  alone,  while  the 
endurance  of  his  life,  or  right  to  the  estate,  was  uncertain :  And  that  if,  in  such  a  case, 
no  action  was  brought  during  the  currency  of  the  lease,  we  can  see  no  principle  what- 
ever on  which  the  separate  representatives  (if  they  had  separate  representatives)  of 
every  one  heir  who  had  suffered  from  the  lease  could  be  denied  action  of  damages  for 
the  loss  accruing  to  him. 

''  4.  In  case  an  entail  be  not  recorded,  we  think  that  an  heir  of  entail,  upon  contra- 
vention, may  demand  damages  from  the  contravener  [273]  or  his  heirs,  although  it  has 
been  found  that^  after  an  entail  has  been  recorded,  there  could  be  no  room  for  such 
action  of  damages.     While  an  entail  is  not  recorded,  it  has  not  the  benefit  of  tiie  statutory 
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sanction :  The  entailing  dauses  are  not  real  or  operative  against  third  parties.  It  is 
plain,  therefore,  that  they  must  either  work  in  the  way  of  personal  ohligation  i^ainst 
the  heir  in  possession  upon  the  unrecorded  entail,  or  he  of  no  effective  ^validity  at  alL 
If  the  heir  in  possession  sell  the  entailed  estate,  the  entail  cannot  work  hy  irritancy  and 
resolution,  as  a  recorded  entail  does ;  for  the  huyer  is  a  third  party,  not  affectahle  hy 
the  unrecorded  clause  irritant,  and  the  estate  is  not  left  in  the  heir  to  he  forfeited.  It 
is  therefore  manifest,  that  an  unrecorded  entail  cannot  possihly  work  as  a  recorded  entail 
does,  and  must  operate  hy  personal  ohligation  on  the  heir  in  possession,  or  he  of  no 
effective  validity  at  all.  It  has  never  however  heen  found,  that  an  unrecorded  entail 
was  of  no  effect.  The  contrary  has  uniformly  hoen  held  as  law.  We  do  not  think  it 
necessary  to  go  into  argument  on  that  point,  which  we  do  not  believe  is  now  held 
doubtful  by  any  person.  If,  however,  an  unrecorded  entail  is  not  wholly  ineffectual, 
but  does  operate  by  way  of  obligation  on  the  heir  in  possession,  it  obviously  must  give 
rise  to  an  action  of  damages  for  contravention,  precisely  on  the  same  principles  on  which 
an  entail,  with  a  clause  prohibitory  against  altering  the  order  of  succession,  or  alienating 
or  burdening,  but  without  clauses  irritant  and  resolutive,  or  defective  in  either  of  these 
clauses,  gives  rise  to  such  action.  Indeed,  the  idea  of  obligation,  without  damages  for 
violation  of  the  obligation,  seems  to  us  litfde  better  than  self-contradictory.  In  this  way 
we  think  the  case  of  Ascog  fully  applicable  as  an  authority  in  the  present  case.  It  is 
said  the  entailer,  in  making  an  entail  with  clauses  prohibitory,  irritant,  and  resolutive, 
must  have  intended  that  these  should  operate  only  in  the  way  of  irritancy  and  forfeiture. 
We  shall  not  examine  whether  there  be  any  conclusive  reason  why  this  should  be  held 
in  respect  to  the  prohibitory  clause,  even  in  reference  to  the  entail  after  it  is  recorded : 
But  in  reference  to  the  entail  before  it  is  recorded,  we  think  that  this  is  very  obviously 
erroneous.  The  entailer  could  not  possibly  mean  the  entail,  before  it  was  recorded,  to 
operate  only  by  irritancy  and  forfeiture ;  because  he  must  have  known  that^  until  it  was 
recorded,  it  could  produce  no  irritancy  or  forfeiture  in  the  case  of  contravention  the 
most  obvious  and  probable  of  all,  viz.  in  the  case  of  sale  or  other  onerous  alienation  of 
the  estate.  With  this  standing  manifest  before  us,  we  never  can  adopt  such  a  con- 
struction as  to  presume,  that  the  entailer  intended  to  deny  to  the  prohibitory  clause  its 
natural  legal  meaning  and  effect,  from  absolute  reliance  on  the  clauses  irritant  and 
resolutive,  during  a  period  when  it  was  perfectly  plain  that  these  clauses  were  of  no 
effective  validity.  We  have  no  doubt  that  the  entailer  meant  that  the  entail  should, 
before  being  recorded,  have  such  operation  as  law  would  give  it;  i,e.  that  it  should 
operate  by  way  of  obligation  upon  the  heir  in  possession,  as  other  imperfect  entails  do. 

[274]  ''  5.  We  think  this  question  must  we  answered  in  the  negative.     The  deed  of 
entflul  grants '  full  power,  warrant  and  commission,  to  as  our  procurators, 

'  or  to  any  one  or  other  of  the  heirs  of  tailzie  before  specified,  to  cause  present  this  our 
^  disposition  of  tailzie  before  the  Lords  of  Council  and  Session  judicially,  and  procure 
'  the  same  recorded  in  the  Register  of  Tailzies,  and  to  ezpede  charters  and  infeftments 
'  thereon  agreeably  thereto,  in  terms  of  the  Act  of  Parliament  anent  tailzies,  and  that 
'  either  in  our  lifetime  or  after  our  decease.'  The  maker  of  the  entail  died  in  1778, 
when  he  was  succeeded  by  the  late  Duke  WiUiam,  who  lived  till  1810;  and  he  was 
succeeded  in  this  estate  by  the  present  Marquis.  The  entail  was  not  recorded  till  1818. 
It  has  been  argued,  that  as  the  Marquis  might  have  applied  to  have  this  tailzie  recorded, 
he  is  barred  from  pursuing  any  action  founded  upon  a  contravention  of  it  in  consequence 
of  its  being  an  unrecorded  entail.  We  are  aware  that  it  is  the  privilege  of  every  heir- 
substitute  to  caU  upon  the  heir  in  possession  to  produce  and  record  the  entail,  under 
which  the  one  possesses,  and  the  other  may  eventually  succeed ;  and  the  commission  in 
this  case  does  not  seem  to  us  to  carry  this  right  higher,  or  to  impose  any  obligation  upon 
the  substitute  heirs,  the  neglect  of  which  is  to  import  a  forfeiture  of  any  of  their  rights. 
It  gives  authority  to  the  heirs,  but  it  imposes  no  obligation  on  them ;  and  therefore  we 
do  not  think  that  an  heir-substitute  neglecting  this,  is  guilty  of  any  wrong  which  can 
bar  his  action  against  the  heir  in  possession,  or  representatives  of  that  heir,  for  a  con- 
travention of  the  entail  that  is  not  reducible.  Again,  as  to  the  duty  of  the  heir  in 
possession  immediately  to  record  the  entail,  we  have  to  observe,  that  the  Marquis  was 
only  an  heir-substitute  until  1810,  when  he  succeeded;  and  therefore,  supposing  him  to 
have  presented  this  tailzie  in  1810,  on  his  succession,  and  recorded  the  same,  this  would 
not  have  prevented  the  injury  of  which  he  complains  through  the  acts  of  Duke  William, 
As  we  think,  theref o^'e,  that  the  Marquis  cannot  be  barred  by  his  neglect  to  record  while 
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substitute,  so  we  also  hold  it  is  impossible  to  refuse  to  sustain  action  at  his  instance, 
because  he  did  not  record  the  entaU  immediately  on  his  succession.  Indeed  we  must 
observe  farther,  that  the  lease  objected  to  was  granted  in  1799.  The  objection  therefore 
must  be,  that  the  pursuer  did  not  call  upon  the  late  Duke  to  record  the  entail  before 
that  time.  Now,  we  believe  the  pursuer  was  a  minor  at  that  time.  Is  it  to  be  said, 
then,  that  his  claim  to  redress  for  any  contravention  is  cut  off  by  a  neglect  to  record  the 
entail  while  he  was  a  pupil  or  a  minor  1  Yet  it  is  only  this  neglect  that  can  possibly  be 
founded  on.  Besides,  we  do  not  see  how  the  failure  of  the  pursuer  to  record  this 
entail  can  be  pleaded  by  the  representatives  of  the  former  heir,  who  was  equally  a  wrong- 
doer, as  a  bar  to  his  claim  of  damages  against  them.  If  the  pursuer,  by  succeeding  to 
an  estate  with  the  entail  unrecorded,  has  charged  it  with  his  own  debt^  the  future 
heirs  will  be  entitled  to  claim  damages  to  this  amount  from  him ;  and  this  claim  at 
[275]  the  instance  of  the  subsequent  heirs,  seems  a  strange  defence  in  the  mouth  of  the 
representatives  of  the  former  heir,  against  a  claim  for  a  similar  contravention ;  since,  to 
deprive  the  pursuer  of  his  right  of  action,  would  just  so  far  lessen  his  power  of  repairing 
the  injury  done  by  him  to  the  subsequent  heirs.  In  truth  we  must  repeat,  that  the 
commission  does  not  seem  to  make  the  case  stronger  than  if  it  had  been  left  to  the 
ordinary  rule  of  law,  which  authorises  any  heir,  however  remote,  to  call  for  production 
of  an  entail  in  order  to  its  being  recorded ;  so  that  if  the  clause  affords  a  good  personal 
exception  against  the  claim  in  the  present  instance,  we  think  it  must  equally  operate  in 
every  case  of  a  perfect  entail  which  has  not  been  recorded ;  and  thus  the  only  mode  of 
completing  an  entail  would  be  by  the  entailer  recording  it  in  his  own  lifetime.  The 
clause  of  Qie  entail  in  question,  which  requires  that  the  next  heir,  after  an  irritancy  has 
been  incurred,  shall  pursue  a  declarator  of  irritancy  and  contravention,  and  procure  him- 
self to  be  infeft  in  the  lands,  and  provides  that,  failing  to  do  so,  he  shall,  for  himself 
only,  lose  his  right  to  the  estate,  has  also  been  referred  to  as  affording  a  personal  excep- 
tion against  the  pursuer.  We  are  of  opinion,  that  it  would  be  competent  only  for  a 
subsequent  heir  to  pursue  a  declarator  of  irritancy  against  the  pursuer,  founded  on  this 
clause,  and  that  it  iajus  tertii  to  any  other  party,  a  stranger  to  the  estate,  to  found  on  it. 
We  think  the  intention  of  this  clause  was  to  compel  the  substitute  heirs  of  entail,  as  far 
as  could  be  done,  to  bring  declarators  of  irritancy  within  a  certain  time,  but  not  to  take 
away  their  right  of  doing  so  after  the  time  had  elapsed.  Besides,  it  appears  inapplicable 
to  the  circumstances  of  this  present  case,  where,  from  want  of  recordmg  prior  to  the  act 
of  contravention,  it  was  not  possible  to  bring  a  proper  declarator  of  irritancy,  i,e,  an 
irritancy  of  the  deed  in  contravention,  by  which  the  entailed  estate  might  be  purged  and 
restored  to  its  integrity.  And  here,  again,  there  might  be  question  from  the  minority  of 
the  Marquis,  which,  we  believe,  existed  at  the  time  of  the  contravention.  And,  on  the 
whole,  we  do  not  think  these  latter  objections  to  the  title  of  the  pursuer,  more  recently 
insisted  on,  are  solid." 

LoBDS  PiTMiLLY  and  Mbadowbank. — "  We  concur  in  the  foregoing  opinion." 

On  advising  these  opinions  this  interlocutor  was  pronounced : — "  The  Lords, 
"  considering  that  the  Opinions  returned  by  the  Lords  of  the  Second  Division, 
"  and  the  permanent  Lords  Ordinary,  do  not  exhaust  all  the  questions  remitted 
"  by  this  Court  for  their  consideration ;  and  that,  in  the  event  of  their  answers 
''  to  the  questions  not  being  agreeable  to  the  opinions  of  the  majority  of  the 
"  whole  Judges,  it  might  Income  necessary  that  their  Lordships  should  give 
''  their  answers  to  the  other  questions;  of  new  remit  the  questions  to  their 
"  Lordships,  and  request  that  they  may  re-  [276]  -turn  their  opinions  upon 
'*  the  remaining  questions,  not  included  in  their  answers  referred  to,  6md  that, 
"  as  soon  as  the  same  can  be  conveniently  done  by  their  Lordships ;  emd,  further, 
"  appoint  the  whole  printed  papers  in  the  cause,  and  printed  copies  of  this 
"  interlocutor,  to  be  forthwith  put  into  the  boxes  of  the  Judges  to  whom  the 
"  present  remit  has  been  made." 

In  consequence  of  this  remit,  these  Opinions  were  given : 

LoBDS  PiTMiLLY,  Mbadowbank,  MACKENZIE,  and  Mkdwtn. — "  Although  it  appears 
to  us  that  we  have  already  answered  all  the  questions  put  to  us  in  this  case,  we  again 
give  it  as  our  opinion, — 
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*^  1.  That  the  summons  is  competent. 

'*  2.  That  an  inquiry  being  instituted  as  to  the  true  annual  value  of  the  farm  at  the 
time  of  entering  into  the  lease,  the  difference  between  such  value  and  the  rent  stipulated 
is,  the  loss  or  damage  annually  sustained  by  the  heir  first  succeeding  to  the  granter  of 
the  lease ;  and  if  that  heir  does  not  outlive  the  lease,  the  same  will,  in  like  manner, 
be  the  annual  loss  of  the  heir  or  heirs  who  may  possess  till  the  issue  of  the  lease. 

**  3.  That  until  an  action  for  this  damage  has  been  raised,  any  heir  in  possession  is 
entitled  to  bring  a  claim  against  the  representatives  of  the  contravener,  for  the  loss  or 
damage,  from  the  commencement  of  his  own  possession,  and  during  the  currency  of  the 
lease ;  also,  retrospectively,  for  the  loss  during  the  possession  of  a  preceding  heir,  if  he 
be  the  representative  of  that  preceding  heir ;  but  after  the  damage  has  been  ascertained 
at  the  instance  of  the  heir  in  possession,  it  is  not  competent  for  any  succeeding  heir  to 
institute  a  similar  action. 

^*  4.  That  where  an  entail,  though  complete  in  its  restricting  clauses,  has  not  been 
recorded,  an  action  of  reparation  or  damages  in  the  case  of  a  contravention  may  be  com- 
petently instituted  against  the  representatives  of  the  contravener. 

'*  5.  That  the  pursuer  in  this  case  is  not  barred  by  any  personal  objection  from 
instituting  such  an  action." 

Lord  Balorat. — "  In  considering  this  case,  the  Court  must  have  due  regard  to  the 
questions  and  information  required  by  the  House  of  Lords,  and  to  the  opinions  laid 
before  us  of  the  other  Judges. 

"  With  respect  to  the  questions  which  have  been  put,  I  am  humbly  of  opinion, — 

"  1.  That  the  summons  or  action  instituted  is  competent  to  be  entertained  by  this 
Court,  in  the  sense  in  which  the  word  competent  is  understood  by  the  law  of  Scotland  ; 
that  is  to  say,  that  the  Court  is  bound  by  law  to  hear  the  demand  of  the  pursuer,  and  is 
bound  to  call  on  the  defenders  to  obviate  the  demand,  if  they  can.  No  doubt,  the 
pursuer  may  be  barred  from  insisting  in  his  demand,  and  in  that  sense  the  action  may 
be  said  not  to  be  competent ;  but  that  does  not  properly  apply  to  the  competency  of 
the  action. 

[277]  "  2,  I  also  humbly  think,  that  there  can  be  no  sort  of  difficulty  in  ascertaining 
the  loss  or  damage  sustained  by  an  heir  of  entail  in  claiming  under  a  contravention  such  as 
has  been  alleged.  The  true  annual  value  of  any  farm  at  any  given  time  can  be  easily 
ascertained,  and  the  difference  betwixt  that  value  and  the  stipulated  rent  is  the  loss  or 
damage  to  be  repaired.  That  the  heir  in  possession  will  draw,  as  long  as  he  lives,  during 
the  subsistence  of  the  lease  j  and  if  a  new  heir  succeed,  he  will  be  entitled  to  cLraw  the 
same  rent,  and  so  on  successive,  till  the  right  expires.  As  the  value  of  the  com  produce 
is  annually  ascertained  by  public  authority  in  every  county  of  Scotland,  and  the  value 
of  other  produce  also  well  ascertained,  there  is  no  practical  difficulty  in  fixing  the  value 
of  any  farm ;  and  in  such  a  case  as  the  present^  there  can  he  no  difficulty  in  ascertaining 
the  loss  or  damage  to  any  heir  of  entail,  whatever  be  the  endurance  of  the  lease. 

"  3.  According  to  the  principles  of  the  entail  law  in  Scotland,  when  a  jus  crediH  is 
created  to  every  substitute  heir  of  entail,  however  remote,  he  is  entitled,  upon  contra- 
vention by  an  heir  in  possession,  to  bring  an  action  to  obtain  redress ;  and  this  action  is 
for  the  common  benefit,  and  for  the  protection  of  the  general  right  conferred  by  the 
entailer.  Of  course  it  necessarily  follows  from  this,  that  if  a  succeeding  heir  finds  it 
necessary  to  bring  an  action  against  the  representatives  of  his  predecessor  for  the 
reparation  of  any  wrong  that  had  been  done,  he  is  the  donUnus  of  the  estate,  and  is,  by 
the  law  of  Scotland,  considered  as  the  representative  of  the  whole  body  of  heirs,  and  he 
is  entitled  to  insist  for  reparation  in  his  own  and  in  their  rights ; — and  consequently, 
what  belongs  to  himself  he  will  appropriate  to  his  own  use ;  and  what  may  pertain  to 
his  successors,  or  rather  to  the  estate  itself,  he  is  bound  to  preserve  and  protect  for  the 
use  of  the  other  substitutes.  Such  being  fJie  nature  of  the  right  of  an  heir  of  entail, 
and  his  duty  in  prosecuting  all  contraventions,  and  from  all  other  substitutes  being  in 
the  eye  of  law  entitled  to  appear  and  to  concur  with  him  in  such  prosecutions,  it  is 
perfectly  plain  that  the  representatives  of  a  contravener  never  can  be  subjected  to 
successive  demands  of  succeeding  heirs  to  repair  any  damage  or  any  loss  which  has  been 
already  determined  with  a  predecessor.  It  is  always  to  be  recollected,  that  although 
heirs  of  entail  do  not  represent  one  another,  but  merely  represent  the  entailer,  yet  where 
an  heir  of  entail  acts  in  the  proper  discharge  of  his  (duties)  rights  under  an  entail,  he 
binds  all  the  succeeding  substitutes ;  and  of  course,  in  such  a  case  as  the  present,  if  the 
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damages  have  been  ascertained  at  the  instance  of  the  heir  in  possession,  it  is  not  com- 
petent for  any  succeeding  heir  to  institute  a  similar  action. 

"4.  I  am  also  humbly  of  opinion,  that  as  an  obligation  is  always  created  by  a  pro- 
hibitory clause,  and  that  although  the  Act  1685  entitles  proprietors  to  protect  these 
obligations  by  irritant  and  resolutive  clauses ;  yet  when  these  become  insufficient  from 
the  circumstances  of  the  case,  action  of  reparation  or  damages  in  the  case  of  contra- 
vention [278]  may  be  instituted  against  the  representatives  of  the  contravener.  It  is 
even  apprehended  that  this  would  be  competent  against  the  contravener  himself,  even 
supposing  that  the  irritant  and  resolutive  clauses  were  enforced  against  him.  For 
instance,  suppose  an  heir  of  entail,  contrary  to  the  prohibition  in  any  entail,  should  pull 
down  the  family  mansion-house,  and  sell  the  whole  materials,  it  is  apprehended  that  he 
would  not  only  forfeit  the  estate,  but  he  would  be  bound  to  repair  the  positive  loss  which 
he  had  occasioned.  The  same  thing  would  also  occur  in  all  cases  of  direct  and  deliberate 
waste ;  of  which  many  instances  could  be  pointed  out.  If  this  could  be  done  against 
the  contravener  himself,  much  more  must  it  be  competent  against  his  heirs  and  repre- 
sentatives, when  there  no  longer  exists  any  room  for  insisting  upon  the  irritant  and 
resolutive  clauses.  In  fact,  in  the  case  of  leases,  of  which  there  is  no  legal  record,  and 
where' the  substitutes  have  no  right  to  interfere  in  the  ordinary  administration,  it  is 
impossible  to  discover,  till  the  death  of  the  heir  in  possession,  what  is  the  contravention 
that  has  been  committed. 

"  5.  I  am  humbly  of  opinion,  that  there  is  nothing  occurring  in  the  present  case  on 
the  part  of  the  pursuer,  which  can  bar  him  from  insisting  in  his  present  action.  If  the 
pursuer  has  contravened  any  part  of  the  injunctions  of  the  entail,  he  in  his  turn  will  be 
amenable  to  the  succeeding  substitutes ;  but  third  parties  are  not  entitled  to  vindicate 
their  rights,  or  to  compensate  the  wrong  which  their  predecessor  has  committed,  with 
the  wrong  committed  by  another. 

*^  What  has  now  been  stated  relates  merely  to  the  general  questions  of  law,  in  which 
the  nm'ority  of  the  consulted  Judges  appear  to  concur.  There  still  remains  a  material 
part  of  the  facts  of  the  case,  as  to  which  there  seems  to  be  required  a  great  deal  more 
explanation  and  investigation,  before  the  Court  can  arrive  at  any  determination.  In  the 
present  case  it  is  admitted  on  all  hands,  that  there  was  no  direct  diminution  of  the 
rental.  It  is  also  admitted,  that  no  grassum  was  taken.  In  short  it  is  admitted,  that 
nothing  was  put  directly  into  the  pocket  of  the  late  Duke.  It  is  also  to  be  remembered, 
that  he  was  ^e  dominus  of  the  estate,  and  had,  to  a  certain  extent,  the  uncontrolled 
management  of  the  property.  It  is  also  to  be  kept  in  view,  that  during  the  period  that 
the  late  Duke  possessed  the  estate,  the  most  extraordinary  variation  occurred  in  the 
value  of  landed  property  in  Scotland^  and  that  even  during  ^e  subsistence  of  the  leases 
in  question.  It  therefore  becomes  a  question  of  very  considerable  difficulty  to  decide, 
what  a  prudent  proprietor  ought  to  do  under  such  fluctuations.  For  these  reasons  it 
appears  to  me,  that  it  would  be  proper  for  the  Court  to  direct  the  parties  to  give  in 
Cases  directed  to  the  facts  which  are  respectively  alleged  by  them,  accompanied  by  con- 
descendences of  what  they  offer  to  establish  by  proof ;  as  vague  allegations  with  respect 
to  the  value  of  land  ought  not  to  be  regarded  in  a  matter  of  the  kind,  particularly  as  so 
much  speculation  has  taken  place  in  Scotland  in  this  matter ;  and  of  course,  what  any 
tenant  may  have  offered  for  land,  [279]  or  even  may  have  paid  for  a  time,  is  no  just 
criterion  of  its  proper  permanent  value." 

Lord  Craigib. — ''  I  am  entirely  of  the  same  opinion.  In  a  question  between  the 
heirs  themselves,  if  one  heir,  when  in  possession,  does  an  injury  to  the  estate  to  the  pre- 
judice of  the  other  heirs,  he  may  be  liable  in  damages  upon  that  fact." 

Lord  Gillies. — "  1  felt  a  difficulty  upon  this  case  from  the  decision  in  the  case  of 
Ascog,  in  which  I  differed  in  opinion  from  the  judgment  that  was  pronounced.  I  con- 
sidered, that  where  an  entail  was  fortified  by  irritant  and  resolutive  clauses,  it  must  just 
work  its  own  way ;  but  your  Lordships  found,  that  although  it  was  an  imperfect  entail, 
yet  it  was  obligatory  inter  hoeredea^  and  I  think  the  same  principle  must  apply  here. 

''  I  concur  in  the  opinion  which  has  been  given  by  Lord  Mackenzie,  and  the  other 
Judges  who  concur  with  his  Lordship. 

"  But  upon  the  last  point  viz.  whether  in  this  case  the  executors  are  liable,  or  what 
may  be  the  extent  of  their  liability — I  think  there  is  very  great  difficulty,  and  upon 
which  I  think  we  may  still  require  to  take  the  opinions  of  the  other  Judges. 

"Suppose  the  late  Duke  of  Queensberry  had  derived  an  immediate  and  direct 
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advantage  from  the  transaction,  then  the  executors  might  have  been  caQed  upon,  because 
the  funds  would  have  been  thereby  increased ;  but  that  is  not  the  case  here.  The  Duke 
of  Queensberry  got  no  advantage  by  the  transaction,  and  I  doubt  much  if  the  executors 
can  be  liable  where  they  derive  no  benefit.  Suppose  all  the  opinions  regarding  the 
competency  of  the  action  were  right,  and  that  a  claim  for  damages  lay,  there  still 
remains  the  question,  whether,  in  the  circumstances  of  this  case,  the  executors  are  liable 
for  these  damages  1  and  upon  that  point  I  am  not  prepared  to  give  any  opinion  .at 
present." 

Lord  Prbsidbnt. — "I  concur  in  the  opinion  expressed  by  your  Lordships;  but, 
with  regard  to  the  last  point  mentioned  by  Lord  Gillies,  it  would  be  better  either  to 
order  Cases,  or  to  remit  to  the  Lord  Ordinary  to  hear  parties  further  upon  that  point" 

The  Court  then  pronounced  this  judgment : — **  Find,  agreeably  to  the  opinions 
"  of  the  majority  of  the  whole  Court,  Imo,  That  the  present  action  is  competent 
"  by  the  law  of  Scotland,  and  that  the  pursuers  are  thereby  entitled  to  state 
**  their  demand.  2do,  That  where  an  heir  of  entail  grants  a  lease  at  an  under- 
"  value  in  point  of  rent,  contrary  to  a  prohibition  in  the  entail,  and  which  lease 
"  cannot  be  legally  reduced,  and  when  it  is  established  that  the  prohibition  is 
"  contravened,  the  damages  are  to  be  estimated  and  measured  by  the  diflference 
"  of  rent,  between  what  hew  been  fixed  by  the  lease  and  what  the  lands  would 
"  have  given  if  let  in  terms  of  the  entail,  secundum  [280]  arhUrium  honi  viH, — 
'*  and  the  heir  of  entail  in  possession  will  be  entitled  to  draw,  during  the 
"  subsistence  of  his  right,  that  diflference  of  rent  from  the  heir  of  the  contravener. 
"  3tio,  That  every  substitute  heir  of  entail  has  such  dkjus  crediti  under  the  deed, 
"  as  makes  it  competent  for  him  to  institute  and  maintain  6my  action  for 
"  damages,  where  a  prohibition  has  been  contravened ;  and  where  such  action  is 
"  instituted,  the  same  is  to  be  considered  for  the  benefit  of  all  concerned;  and 
"  that,  if  a  diflference  of  rent  is  fixed  in  a  suit  at  the  instance  of  an  heir  of  entail 
"  in  possession,  who  is  dominus  of  the  estate,  and  representative  of  the  other 
''  heirs,  against  the  heirs  of  his  predecessor,  the  same  will  regulate  the  right  of 
"  the  succeeding  heirs  who  afterwards  enter  into  possession,  pending  the 
"  endurance  of  the  lease— and  they  will  be  entitled  to  draw  in  their  order, 
"  according  to  the  nature  and  extent  of  their  right  to  the  same,  such  surplus 
"  rent  as  may  be  fixed  in  any  such  action ;  and  that,  after  the  damage  has  been 
"  so  ascertained  at  the  instance  of  a  proper  party,  it  is  not  competent  for  any 
"  succeeding  heir  to  institute  a  similar  action.  4to,  That  although  6m  entail  be 
''  complete  in  its  restricting  clauses,  yet  an  action  of  reparation  or  damages 
"  in  the  case  of  contravention  may  be  competently  instituted  against  the 
''  representatives  of  the  contravener,  so  as  to  make  up  any  loss  which  cannot 
"  be  obtained  by  the  immediate  operation  of  such  restricting  clauses.  5to,  That 
*'  the  present  pursuers  are  not  barred  by  any  personal  objection  from  instituting 
"  the  present  action,  and  from  demanding  indemnification  from  the  representa- 
"  tives  of  the  late  heir :  And  further,  with  reference  to  the  question,  whether 
"  such  an  action  lies  where  the  heir  is  not  lucrcUm  ?  the  Lords  remit  to  Lord 
"  Meadowbank,  Ordinary,  to  prepare  the  cause,  and  to  report  to  the  Court." 

The  Duke  of  Queensberry's  executors  appealed,  and  both  parties  again 
maintained  the  same  pleas  which  had  been  formerly  urged,  (ante,  voL  ii  265), 
and  as  to  which  the  remit  had  been  made. 

Earl  op  Eldon. — "  My  Lords,  With  respect  to  the  Queensberry  case,  which  we  have 
just  heard  argued,  it  differs  in  this  respect  (I  mean  according  to  the  argument  at  the  bar) 
from  the  two  cases  of  Stewart  v,  FuUarton,  and  Bruce  v,  Bruce,  that  there  is  no  prohibi- 
tion against  letting  of  leases ;  and  that  suggestion  from  the  bar  appears  to  me  to  deserve 
a  great  deal  of  consideration,  because  unquestionably  [281]  the  evidence  of  non-imputa- 
tion of  intention  has  been  carried  to  the  utmost  length.  Thus,  in  a  case  which  has  been 
cited,  the  institute  in  an  entcdl  was  named,  I  know  not  how  many  times  over,  under  the 
expression  of  'institute  and  other  heirs  of  entail,'  from  which  it  would  have  been 
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implied,  unquestionably,  in  the  construction  of  any  deed  but  a  deed  of  Scotch  entail,  that 
the  entailer  understood  the  institute  to  be  one  of  those  heirs  of  entail,  and  which,  if  he 
had  been  so  understood  to  be  by  implication,  all  the  fetters  would  have  been  just  as  com- 
pletely taken  to  be  imposed  upon  him  as  upon  the  heirs  of  entail.  But  though  he  had 
been  spoken  of  in  conjunction  with  other  heirs  of  entail,  by  those  repeated  expressions 
in  the  instrument  of  entail,  *  the  institute  and  other  heirs  of  entai^'  yet  this  House 
refused  to  consider  that  the  institute  was,  by  implication,  to  be  taken  as  an  heir  of 
entail  within  the  intent  and  meaning  of  the  author  of  that  deed.  It  is  therefore 
absolutely  necessary  that  we  should  decide,  with  respect  to  the  Queensberry  estate, 
whether  there  is,  or  is  not,  strictly  speaking,  and  without  the  aid  of  any  implication,  a 
prohibition,  or  a  clause  in  the  nature  of  a  prohibitory  clause,  to  prevent  the  heirs  of 
entail  making  such  leases  as  were  made  in  this  case.  My  Lords,  I  pass  over  at  present, 
because  I  do  not  well  understand  the  grounds  of  decision  in  the  Court  below,  how  it 
happened  that  it  was  thought  grassums  were  not  objectionable — I  mean,  not  objection- 
able with  a  view  to  the  question,  whether,  with  respect  to  them,  there  was  not  a  diminu- 
tion of  rental  1  because,  to  be  sure,  if  a  man  lets  an  estate  worth  L.1000  a-year  for  L.500 
a-year,  and  takes  a  grassum  of  the  value  of  L.500  a-year  for  a  certain  series  of  years,  it 
must  be  said  that  thai  tends  to  diminish  the  rental  by  the  taking  of  the  grassum ;  or,  in 
other  words,  that  the  tenant  purchased,  by  the  grassum,  so  many  years*  enjoyment  of 
the  land  as  the  grassum,  in  consideration  of  which  the  rent  was  reduced,  amounts  to. 

**  My  Lords,  with  respect  to  this  case  I  shall  say  no  more  at  present,  than  that  it 
may  be  my  duty  to  explain  pretty  largely  hereafter,  (having  been  concerned  in  making 
that  remits  to  which  reference  has  been  made,  to  the  Court  of  Session),  the  embarrass- 
ment this  House  was  under  with  respect  to  this  case.  I  hope  I  shall  do  it  satisfactorily, 
after  looking  back  to  what  was  said  upon  the  subject.  There  are  very  many  cases,  and 
it  is  exceedingly  difficult  to  reconcile  the  recent  decision  that  the  House  came  to  in 
respect  to  the  Duke  of  Buccleuch's  case ; — the  difficulty,  perhaps,  arises  in  one's  mind 
the  more,  because  one  cannot  help  feeling  that  there  is  a  moral  right  which  one  would 
wish  to  carry  into  a  legal  right ;  but,  in  making  that  attempt,  we  must  not  go  further 
than  the  law  will  enable  us  to  do.  My  Lords,  I  should  hope  that,  in  the  course  of  a 
very  short  time,  we  shall  be  prepared  to  decide  these  cases ;  and  would  request,  that  in 
the  meantime  the  gentlemen  who  may  be  in  possession  of  the  notes  of  speeches  made 
in  this  House,  will  have  the  goodness  to  furnish  them,  as  far  as  they  can,  to  the  person 
[282]  who  is  now  addressing  the  House.  I  should  feel  that  to  be  a  very  considerable 
obligation  conferred  upon  myself."  ^ 


Eabl  op  Eldon. — "  My  Lords,  This  case,  in  different  shapes,  has  been  before  your 
Lordships  several  years.  The  summons  recites  a  deed  of  entcul,  (a  copy  of  which  I  now 
hold  in  my  hand),  which  was  executed  by  Charles  Duke  of  Queensberry  and  Dover,  who, 
after  making  several  limitations,  and  describing  a  great  variety  of  property  which  was 
to  be  included  in  this  entail,  annexed  the  following  conditions,  one  of  which  is,  that  the 
heirs  succeeding  by  virtue  of  this  tailzie  shall  be  bound  and  obliged  to  pay  the  entailer's 
debts,  so  far  as  they  shaU  not  be  recoverable  from  his  unentailed  or  personal  estate. 
Then  follows  this  clause  :  *  And  with  and  under  this  restriction  and  limitation,  that  the 

*  whole  heirs  aforesaid  are  and  shall  be  limited  and  restrained  from  selling,  alienating, 

*  impignorating,  or  disponing  the  said  lands  and  estate,  or  any  part  thereof,  either  irre- 
'  deemably  or  under  reversion,  and  from  burdening  the  same  in  whole  or  in  part  with 

*  debts  or  sums  of  money,  inf eftments  of  annual-rent,  or  any  other  servitude  or  burden 
'  whatever,  (excepting  only  as  herein  after-mentioned),  and  from  doing  or  committing 

*  any  act,  civil  or  criminal,  and  granting  any  deed,  directly  or  indirectly,  whereby  the 

*  said  lands  and  estate,  or  any  part  thereof,  may  be  affected,  apprized  or  adjudged,  for- 
'  f eited,  become  escheated  or  confiscated,  or  any  other  manner  of  way  evicted  from  the 

*  said  heirs  of  tailzie,  or  this  present  tailzie  prejudged,  hurt,  or  changed.'  There  is  then 
the  following  restriction,  on  which  the  question  arises,  as  to  the  power  of  granting  leases  : 
'  With  and  under  this  restriction,  that  it  should  not  be  lawful  to  any  of  the  said  heirs 

*  to  set  tacks  or  rentals  of  the  said  lands,  or  any  part  thereof,  for  any  longer  space  than 
'  nineteen  years,  and  without  any  diminution  of  the  rental,  or  for  the  setter's  lifetime  in 

^  The  further  consideration  of  the  case  was  then  postponed  to  this  day. 
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'  case  of  any  diminution  of  the  rental ;  and  that  it  shall  not  be  lawful  to  any  of  the 

*  heirs  to  take  grassums  for  any  tack  or  rental  to  be  set  by  them,'  (grassums,  your  Lord- 
ships know,  are  slump  sums  of  money  for  renewals  at  a  smaller  rent),  '  but  to  set  the 

<  lands  and  estate  at  such  reasonable  rents  as  can  be  got  therefor,  so  that  the  succeeding 
'  heirs  may  not  be  hurt  or  prejudiced  by  the  heir  in  possession  selling  the  lands  at  an 
'  undervalue,  or  taking,  by  way  of  grassum,  what  falls  annually  to  be  paid  out  of  the 

*  produce  of  the  lands.'  Then  there  are  irritant  and  resolutive  clauses.  And  there 
is  this  peculiar  clause :  '  That  in  case  any  of  the  heirs  hereby  called  to  the  succession  of 
^  our  said  lands  and  estate,  shall  incur  any  of  the  irritancies  contained  in  this  present 

<  tailzie,  the  heir  next  called  to  the  succession  shall  be  obliged  to  prosecute  and 
«  follow  forth  a  declarator  of  irritancy  and  contravention,  and  to  procure  him  or 
'  [283]  herself  infeft  and  seized  in  our  said  lands  and  estate  within  the  space  of  two 

*  years  after  the  former  heir  has  contravened  the  conditions  or  restrictions  before  or 

*  after  written,  or  any  of  them  ;  and  in  case  the  next  heir  shall  neglect  to  pursue  the 
'  declarator  of  irritancy,  and  obtain  himself  infeft  as  aforesaid,  the  said  heir  so  contrar 

*  vening,  by  neglecting  to  pursue  such  declarator,  shall,  for  him  or  herself  only,  f orfeit^ 

*  amit)  and  lose  the  right  to  our  said  lands  and  estate,  and  the  same  shall  fall  to  and 

*  devolve  upon  the  heir  next  called  to  the  succession,  who  shall  prosecute  the  foresaid 
'  declarator  of  irritancy ;  but  all  the  heirs  aforesaid  succeeding  upon  any  contravention, 
'  and  heirs  succeeding  to  them,  shall  be  subject  and  liable  to  the  same  conditions, 

*  restrictions,  and  irritancies,  throughout  the  whole  course  of  succession,  for  ever.' 
Your  Lordships  will  observe,  that  these  are  very  particular  clauses ;  for  there  are  not 
only  irritant  and  resolutive  clauses,  but  your  Lordships  will  find  that  it  is  incumbent 
upon  the  heirs  next  in  succession  to  f oUow  forth  a  declarator  of  irritancy  and  contravention 
within  two  years  after  the  former  was  contravened,  under  the  conditions  and  restrictions 
before  and  after  written,  otherwise  he  shall  lose  hh  right  to  the  estates,  and  the  same 
shall  devolve  to  the  next  heir.  This  declarator  of  irritancy  and  contravention  is  to  be 
prosecuted  by  the  heir  in  possession ;  and  if  he  does  not  do  that  within  two  years,  he  is 
himself  to  be  considered  as  a  contravener ;  and  those  who  come  after  him  may  deprive 
him  in  the  same  manner  for  his  contravention,  as  it  was  intended  by  the  author  of  this 
deed  that  he  should  be  able  to  deal  with  the  heir  before  named  who  had  so  contravened. 
Your  Lordships  are  aware,  that,  according  to  the  law  of  England,  (which  appears  to  me 
to  be  much  better  in  this  respect  than  ^e  law  of  Scotland),  if  a  person  becomes,  by 
limitation,  the  absolute  owner  of  an  estate,  if  you  attempt  to  restrain  him  from  middng 
leases,  you  make  an  attempt  which  is  repugnant  to  the  very  nature  of  the  estate  given 
to  him,  and  that  will  have  no  eflfect  at  all.  It  is  clearly  otherwise  in  the  law  of  Scotland ; 
for  though  you  make  the  person  the  absolute  fiar  of  the  estate,  you  have  a  right,  by  those 
irritant  and  resolutive  clauses,  to  reduce  him  to  the  situation  of  a  very  limited  owner  of 
that  estate,  although,  by  the  first  clause  in  the  instrument,  he  was  to  become  the  fiar  of 
the  lands.  It  is  the  case  in  England,  too,  that  whenever  a  lease  which  is  made  is  not 
according  to  the  terms  of  the  settlement,  and  which  is  to  the  prejudice  of  the  tenant  for 
life,  the  next  taker  has  nothing  to  do  but  to  prove  that  that  lease  is  not  made  according 
to  the  terms  of  the  settlement,  and  thereby  he  sets  aside  the  lease ;  and  he  has  in  that 
case  a  power  to  go  back  for  gone-by  rental  a  particular  period — six  years,  I  think  it  ia 
This  is  not  so  in  the  law  of  Scotland.  The  allegation  made  in  the  summons  was,  that 
the  person  in  possession  had  let  a  lease  that  he  was  not  at  liberty  to  let ;  that  it  was  let 
for  an  undervalue,  and  (so  to  express  myself)  not  let  for  such  a  reasonable  rent  as  at  the 
time  of  making  the  lease  he  might  have  obtained  for  his  own  benefit,  and  the  [284]  benefit 
of  all  to  come  after  him.  And  I  believe  the  simplest  way  of  construing  the  clause  which 
is  contained  in  this  deed  of  entail  about  leases,  is  to  hold  that  the  author  of  the  deed 
meant  to  impose  upon  the  substitute,  whoever  he  was,  who  was  entitled  to  the  possession 
of  the  estate,  an  obligation  to  let  at  such  reasonable  rent  as  could  be  obtained  at  the 
time  of  making  the  lease.  I  observe  there  are  different  opinions  as  to  the  construction 
of  that  clause ;  but  that  appears  to  me  to  be  the  proper  construction  of  the  clause.  The 
parties  went  on  then,  in  the  summons,  to  state  the  matter  thus  : — '  That  the  said  William 

*  Duke  of  Queensberry  did,  in  the  year  1799,  enter  into  a  transaction  with  David  Staig, 

*  by  which  Staig,  on  the  one  hand,  renounced  the  lease  that  had  been  granted  to  him  in 

*  the  year  1796 ;  and,  on  the  other  hand,  the  Duke  granted  to  him'  a  new  lease  of  the 
'  said  lands  and  farm  for  19  years,  at  the  yearly  rent  of  L.140,  being  the  same  rent  as 
'  was  payable  by  the  former  lease,  although  at  this  time  the  lands  and  farm  were  worth 
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^  L.550  sterling  of  yearly  rent,  by  which  means  the  lease  was  prorogated  for  three  years, 

*  to  the  great  prejudice  of  the  Marquis.'  It  is  then  stated,  that  '  the  entail  had  not 
'  been  recorded  in  the  Eegister  of  Tailzies  when  the  leases  were  granted  as  aforesaid 
'  by  the  Duke ;  and  thus  the  tenant  acquired  right  to  possess  the  lands  and  farm  in 
'  virtue  thereof,  notwithstanding  the  Duke,  by  granting  the  same,  had  contravened  the 

*  entail ;  but,  nevertheless,  the  executors  and  personal  representatives  of  the  Duke  are 
'  liable  to  the  pursuers  for  all  loss  and  damage  which  the  said  Marquis,  pursuer,  has 

*  sustained  by  and  through  the  granting  of  the  said  leases ; '  and  then  it  prayed,  that 
the  damages  which  he  conceived  himself  to  be  entitled  to,  a  sum  of  alx)ut  L.5000 
sterling,  might  be  awarded,  together  with  the  usual  interest  on  the  same,  and  the 
expenses.  My  Lords,  defences  were  put  in,  and  there  were  afterwards  additional 
defences  put  in,  for  the  executors  of  the  Duke  of  Qaeensberry ;  and,  with  respect  to  a 
material  part  of  those  additional  defences,  they  state  that  the  action  brought  is  incompetent^ 
upon  the  following  additional  grounds,  besides  those  stated  in  the  original  defences. 
Those  stated  in  the  original  defences  were, — *  That  supposing  the  action  was  liable  to 

*  no  objection  on  the  ground  of  competency,  there  was  no  ground  for  subjecting  the 
'  defenders  in  damages  on  account  of  the  leases  complained  of:  that  the  averment 
'  that  the  Duke,  in  granting  them,  was  actuated  by  a  fntudulent  intention  to  injure  his 
'  successors  in  the  estate,  was  not  true  :  that  the  Duke  had  no  such  intention,  and  that 
'  the  defenders  defied  the  pursuer  to  prove  it :  that  the  only  other  allegation  made  in 
'  the  summons,  that  the  farm  was  worth  more  than  the  rent  payable  by  the  lease, 
'  was  altogether  irrelevant ;  for  though  it  should  be  held  that  the  heir  under  this  entail 

*  was  bound  to  let  at  reasonable  rente,  yet  the  Duke  was  entitled  to  use  his  discretion 
'  in  judging  of  what  was  reasonable,  and  that,  if  he  reserved  as  much  to  his  successors 
'  as  he  did  to  himself,  he  must  be  held  to  have  fulfilled  his  obligation:  that 
'  [286]  it  was  not  incumbent  on  him  to  obtain  the  highest  rent  which  might  have  been 

*  got  on  a  competition,  and  that  still  less  was  he  bound,  under  the  pain  of  damages,  to 
'  obtain  the  utmost  which  any  speculator  might  choose  to  think  was  the  worth  of  the 
'  farm  at  the  time.'  My  Lonls,  in  observing  on  the  heads  of  defence,  I  would  state, 
that  it  is  my  humble  opinion  that  he  was  bound  to  obtain  such  a  rent  as  would  be  a 
reasonable  rent  for  it  at  the  time ;  and  then  the  question  is.  What  is  the  rent  which 
might  reasonably  be  obtained  at  the  time  1  To  be  sure  that  ought  to  be  considered  with 
all  due  allowance.  A  Court  ought  not  to  set  aside  a  lease  on  account  of  the  party  not 
having  got  the  utmost  farthing,  but  it  should  be  all  which  can  be  reasonably  obtained 
by  ordinary  diligence,  so  as  to  give  to  the  persons  entitled  to  the  estate  the  benefit  of 
that  estate.  My  Lords,  the  additional  defences  stated,  that  the  action  was  incompetent 
upon  the  following  grounds : — *  The  deed  of  entail  under  which  the  noble  pursuer  has 

*  succeeded  to  the  Tinwald  estate,  contains  certain  irritant  and  resolutive  clauses, 

*  declaring,  that  any  heir  who  shall  contravene  the  conditions  of  the  tailzie  should 
'  forfeit  hiiB  right  to  the  estate,  and  that  the  acte  and  deeds  done  in  contravention  should 
^  be  void  and  nuU.  But  these  are  the  only  penalties  which  the  deed  of  entail  has 
'  annexed  to  any  act  of  contravention ;  and  it  does  not  contain  any  condition  or  declara- 
^  tion  whatever,  importing  that  the  representatives  of  any  heir  who  should  possess  the 
'  estate  should  be  liable  in  damages  to  a  succeeding  heir,  on  account  of  any  alleged  act 
'  of  contravention.  It  would,  therefore,  be  plainly  inconsistent  with  the  known  rules 
'  of  interpretation  applicable  to  righto  of  this  nature,  to  allow  the  pursuers,  in  the 
'  present  case,  to  demand  reparation  from  the  defenders  on  account  of  an  alleged  act  of 
'  contravention  on  the  part  of  their  author,  while  the  only  deed  under  which  the 

*  pursuers  have  right  to  the  estate  gives  no  countenance  whatever  to  any  such  demand. 
'  If,  in  consequence  of  the  entail  not  having  been  recorded,  the  pursuers  cannot  avail 

*  themselves  of  the  only  mode  of  redress  which  would  have  been  competent  to  them 
'  against  the  alleged  act  of  contravention,  they  have  themselves  to  blame  for  not  having 

*  insisted  upon  the  entail  being  recorded  during  the  lifetime  of  the  late  Duke  of  Queens- 

*  berry.'  After  the  summons  and  these  answers  had  been  put  in,  there  was  an  inter- 
locutor ordering  condescendence  and  answers.  It  is  not  necessary  for  me  to  state  to  your 
Lordships  the  nature  of  this  long  condescendence,  and  these  very  long  answers.  It  will 
be  in  your  Lordships'  recollection,  that,  when  this  case  was  argued  at  the  bar,  there 
were  several  observations  made  on  the  case  of  the  pursuer — what  ought  to  be  expected 
of  him,  regard  being  had  to  the  advantages  which  he  had  received  from  certain  deeds 
and  transactions  with  respect  to  this  estate ;  but  it  is  sufficient  to  say,  that  we  have 
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nothing  to  do,  I  apprehend,  with  the  question,  whether  the  pursuer's  conduct  has  been 
commendable  or  otherwise?  My  Lords,  after  the  Counsel  had  been  heard  on  the  con- 
descendence and  answers,  mutual  informa-  [286]  -tions  were  prepared  to  the  First 
Division  of  the  Court,  on  advising  which  they  pronounced  the  foUowii^  interlocutor : — 

*  Upon  report  of  Lord  President,  in  absence  of  Lord  Meadowbank,  Ordmary,  and  having 

*  advised  the  mutual  informations  and  other  papers  given  in  by  both  parties  in  this 

*  cause,  the  Lords  find  the  present  action  competent ;  repel  the  additional  defences,  and 

*  remit  to  the  Lord  Ordinary  to  proceed  accordingly." 

"  My  Lords,  there  was  an  appeal  to  this  House  against  this  interlocutor,  upon  which 
the  judgment  of  this  House  was  pronounced  so  long  ago  as  May  1826.  Your  Lordships, 
however,  will  permit  me  to  observe  this  short  ground,  that  the  House  was  very  much 
disturbed,  at  the  period,  by  the  doctrines  in  the  Ascog  case,  and  various  other  cases  and 
questions,  whether,  where  there  were  obligations,  irritant  and  resolutive  clauses,  these 
were  to  be  enforced  by  inhibition ;  or  whether  the  remedies  given  by  the  deed  of  entail 
itself,  were  not  remedies  which  ought  to  be  pursued  in  the  case  of  an  alleged  breach  of 
the  conditions,  &c.  that  were  imposed  by  the  deed  of  entail  1  And,  under  the  circum- 
stances of  difficulty  which  the  House  was  under  with  respect  to  regulations  of  this 
nature,  the  judgment  of  the  House  was, — (Here  his  Lordship  read  the  judgment 
quoted  p.  254). 

"  My  Lords,  unquestionably  it  was  the  feeling  of  this  House,  and  that  feeling  has 
been  rightly  understood,  that  when  the  cause  was  remitted  back  to  the  Court  of  Session 
in  Scotland,  they  were  to  review  the  interlocutor.  It  was  meant,  not  merely  that  the 
Court  of  Session  should  consider  the  difficulties  in  respect  to  dama^ges,  but  they  were  to 
review  the  interlocutor  itself,  having  regard,  among  all  the  other  considerations,  (and 
the  remit  calling  upon  them,  in  the  review,  to  attend  to  this  consideration),  how  the 
damages  were  to  be  estimated.  And  I  think  I  do  not  misrecoUect  what  passed,  when  I 
state,  that  the  Counsel  at  the  bar  were  questioned  at  several  periods  with  respect  to 
those  damages,  and  were  requested  to  inform  us  how,  according  to  their  notions  and 
speculations,  the  damages  might  be  assessed ;  or  to  inform  us,  if  they  could  inform  us,  by 
any  decision,  how  such  damages  had  been  assessed ;  but  they  were  not  able  to  give  any 
satisfactory  answer  to  those  questions,  notwithstanding  those  questions  were  propounded 
to  them  by  the  House. 

"My  Lords,  the  case  having  gone  back  again,  it  has  produced  great  difference  of 
opinion  among  the  learned  Judges.  I  observe,  that  those  who  have  concurred  in  the 
opinion  that  Uus  action  cannot  be  sustained,  state  great  difficulties  with  respect  to  the 
assessing  the  damages  in  certain  cases,  particularly  one  learned  Judge,  I  think  my  Lord 
Cringletie,  in  his  judgment ; — and,  on  the  other  hand,  there  were  four  Judges  who  held 
the  obligation  to  be  competent,  and  who  do  not  feel  this  difficulty  about  estimating  the 
damages,  because  the  last  heir  lived  beyond  the  duration  of  the  lease.  That  circumstance 
does  not  seem  quite  to  remove  the  difficulty ;  because,  if  the  heir  was  to  have  damages 
assessed  at  the  period  when  his  right  was  infringed  upon,  it  does  not  follow  that  because 
he  actually  outlived  the  lease,  that  he  has  lost  [287]  his  right.  The  heirs  succeeding 
one  another  from  time  to  time,  it  appears  to  be  the  opinion  of  the  Judges  of  the  Court 
of  Session,  that  the  damages  should  be  equal  to  the  buying  an  annuity — the  amount  of 
which  would  be  the  difference  between  the  annual  amount  of  that  reasonable  rent  which 
might  have  been  obtained  at  the  time  the  lease  was  made,  and  the  lower  rent  which  had 
been  obtained  when  the  lease  was  made — and  that  that  annuity  should  be  paid,  from 
time  to  time,  to  the  heirs  succeeding  to  the  estates.  Now,  my  Lords,  it  does  occur  to 
me,  I  confess,  that  there  are  a  great  many  difficulties  altogether  unremoved  by  this 
mode  of  statii^  the  matter.  It  is  not  necessary  to  go  through  them ;  but  I  think,  when 
one  comes  to  consider  what  questions  might  arise,  there  are  a  great  variety  of  cases 
which  this  mode  of  solving  difficulties,  in  the  particular  cases  sdluded  to,  would  not 
enable  us  to  get  over  with  that  judicial  certainty  which  we  ought  to  have.  The  points 
I  am  now  aUuding  to  are  discussed  in  the  different  opinions  given  by  the  Judges :  It  is 
not  necessary  to  go  through  the  propositions  which  those  respective  Judges  state ; — there 
are  many  of  them  very  lively  discussed  in  the  arguments  at  the  bar  in  the  Ascog  case. 
It  appears  that  the  Ascog  case  had  engaged  the  attention  of  the  Court  of  Session  a  great 
many  years,  and  had  engaged  the  attention  of  this  House  for  a  great  many  years.  It 
was  most  elaborately  argued  at  the  bar,  and  it  was  not  only  most  elaborately  aigned  at 
the  bar  of  this  House,  but  most  elaborately  argued  in  the  Cases  laid  on  your  Lordships' 
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table,  and  in  the  judgments  of  the  respective  Judges  of  the  Court  of  Session ;  and  your 
Lordships  were  finally  of  opinion,  and  I  repeat  my  own  humble  opinion,  that  the  deed 
in  the  case  of  Ascog  was  the  rule  by  which  the  Court  ought  to  proceed,  and  that  it 
never  could  have  sustained  such  a  proposition  as  this,  that  a  man  having  made  such  a 
deed  as  that  in  the  case  of  Ascog,  by  which  it  was  found  that  he  meant  to  allow  a  sale 
to  be  made  of  the  estate, — which  we  must  take  him  to  have  intended,  because  he  has 
not  so  prohibited  the  sale  by  the  irritant  and  resolutive  clauses  as  to  prevent  its  being 
made; — ^yet  that  he  meant,  on  the  other  hand,  that  there  should  not  be  such  contraven- 
tion, though  it  was  not  met  by  the  provisions  in  that  deed,  but  that,  with  respect  to 
that  deed,  though  he  did  not  prohibit  the  sale  to  be  made,  and,  in  fact,  the  party  might 
sell — ^yet  that  there  should  be  satisfaction  in  this  way,  that  the  money  should  be  laid 
out  in  the  purchase  of  another  estate,  to  be  settled  to  the  same  uses,  which,  the  moment 
it  was  settled  to  the  same  uses,  might  be  again  sold. 

'^  My  Lords,  on  referring  to  the  different  judgments  which  have  been  given  by  this 
House,  and  by  the  Court  of  Session,  it  is  impossible  that  they  can  all  stand ;  and  the 
question  is,  which  of  [288]  those  judgments  appear  to  your  Lordships  to  be  the  best 
founded  ?  And,  in  determining  that  question,  we  must  refer  to  the  principles  on  which 
they  have  proceeded,  having  reference,  at  the  same  time,  to  the  particular  provisions  on 
which  the  questions  have  been  raised; — and,  under  those  considerations,  we  must 
endeavour  to  come  to  the  correct  result.  My  Lords,  in  this  case,  it  is  very  true  that 
the  pursuer  might  not  know  that  such  a  lease  as  this  had  been  granted ;  but,  on  the 
other  hand,  if  tiie  party  claiming  under  the  entail  has  been  defrauded,  he  is  entitled  to 
his  remedy.  The  question  is — ^Whether  he  has  so  been  defrauded  ?  My  Lords,  I  regret 
that  there  should  be  so  great  a  difference  of  opinion  between  the  learned  Judges  in  the 
Court  of  Session.  In  such  a  state  of  things,  I  must  agree  with  some  of  them,  and 
disagree  with  some  of  them ;  and  all  I  can  do  is  to  examine  most  carefully  which  of 
them  appear  to  me  to  give  the  most  satisfactory  reasons  for  their  opinions;  and 
my  conclusion,  upon  the  whole,  after  a  great  deal  of  consideration  of  the  subject, 
has  led  me  to  submit  to  your  Lordships  my  opinion,  that  this  judgment  ought  to  be 
reversed." 

LoBD  Chanobllob. — *<  My  Lords,  It  is  unnecessary,  after  the  very  able  manner  in 
which  this  case  has  been  stated  by  my  noble  and  learned  friend,  that  I  should  follow 
him  through  his  statement.  I  have  also  studied  with  great  attention  the  judgments  of 
the  learned  Judges  in  the  Court  below — I  have  attended  minutely  to  the  arguments 
which  have  been  urged  at  your  Lordships'  bar — I  have  read  with  great  attention  the 
arguments  in  the  pleadings;  and  it  is  sufficient  for  me  to  state,  that  I  entirely 
concur  in  the  opinion  which  my  noble  and  learned  friend  has  expressed;  and  I 
therefore  second  the  motion  of  my  noble  and  learned  friend,  that  this  judgment  be 
reversed." 

The  House  of  Lords  accordingly  ordered  and  adjudged,  that  the  interlocutors 
complained  of  be  reversed. 

AppeHatM  AtUhoriHes, — Earl  of  Wemyss  and  March  v.  Duke  of  Queensberry's 
Executors,  Jan.  U,  1823,  (2  S.  &  D.  107) ;  March  10,  182i,  (2  Shaw's  Ap.  Ca.  70). 
Duke  of  Buccleuch,  Nov.  13,  1822,  (2  S.  &  D.  6);  Feb.  1,  1826,  (4  S.  &  D.  412). 
Bryson,  Jan.  22,  1760,  (15,611).  Lord  AnkerviUe,  Aug.  8,  1787,  (7010).  Lockhart, 
June  11,  1811;  Hope's  Min.  Prac  p.  403;  Stair,  2,  3,  59.  Binney,  Jan.  28,  1668, 
(4304);  Stair,  4,  13,  Clauses  Irritant;  Ibid.  2,  1,  23;  1,  9,  30.  Bankton,  1,  3,  152, 
158.     Hamilton  v.  M'Dowall,  March  3,  1815,  (F.C.). 

Respondents  Authorities. — Kames'  Law  Tracts,  p.  144;  Dalrymple  on  Feudal 
Property,  p.  139;  Hope's  Min.  Prac.  16,  9,  13;  Mackenzie,  ii.  490;  Stair,  2,  3,  59; 
Ersk.  3,  8,  23.  Bryson,  Jan.  22,  1760,  (15,511);  Hope's  Min.  Prac.  16,  11;  Mac- 
kenzie's Institutes,  3,  8,  11;  Ibid,  on  Tailzies,  ii.  489.  Gibson,  Nov.  24,  1795  (15,869). 
M'Nair,  May  18,  1791 ;  Bell's  Cases,  546;  [289]  Elchies  on  Stair,  p.  110;  Ersk.  3,  8, 
23;  Bankton,  2,  3,  130;  3,  8,  27.  WiUison,  Feb.  26,  1724,  Dec.  18,  1724,  (15,369). 
Hall,  Feb.  1726,  (15,373).  Gordon,  Nov.  21,  1753,  (10,258).  Chishohn,  Feb.  27, 
1800,  (No.  6,  App.  Tailzie) ;  Stair,  1,  3,  3 ;  Ersk.  3,  3,  86.  Strathnaver,  Feb.  2,  1728, 
(15,373);  Feb.  25,  1730,  (Craigie  and  S.  32).  Young,  Nov.  13,  1761;  (5  Brown's 
Sup.  p.  884).     Gordon,  July  29,  1761,  15,513).     Sutherland,  Feb.  6,  1801,  (No.  8, 
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App.  Tailzie).  Lockhart,  June  11,  1811 ;  Elchies  on  Stair,  p.  114 ;  Bankton,  2,  3, 152. 
Spittal,  Aug.  3,  1781;  Bankton,  2,  3,  152-158.  MKSlill,  June  13,  1798,  (15,451); 
Ersk.  3,  1,  13;  Stair,  1,9,3. 

J,  Ghalmer — A.  MacHae, — Solicitors. 

[Cf.  Earl  of  Breadalhane  v.  Jamieson,  1877,  4  R.  667 ;  Kinnear  v.  Kinnear,  1877, 
4  R  705.] 


IV.  WilBon  &  Shaw  289  [6  S.  606]. 

Catherine  Monro  or  Rose,  and  Husband,  Appellants. — Dean  o/Fae,  (Jeffrey) — 

Lmhington. 

George  Ross,  Respondent. — Brougham — Keay — Dundas. 

16th  July  1830. 

Parent  and  Child — ^Foreign. — ^Where  a  Scotchman  by  birth,  who  was  heir  of  entail  in 
possession,  and  proprietor  of  estates  in  Scotland,  but  in  early  life  settled  in  England, 
making  occasional  visits  to  Scotland,  had,  by  an  illicit  connexion  with  an  English- 
woman, a  son  bom  to  him  in  England,  and  afterwards  came  to  Scotland  with  the 
child  and  mother,  where,  after  a  residence  of  fifteen  days,  he  married  her ;  and  they 
remained  in  Scotland  about  two  months,  visited  his  estates,  and  returned  to  England 
with  the  child,  where  they  remained  until  his  death ; — Found,  (reversing  the  judg- 
ment of  the  Court  of  Session),  that  the  child  was  not  entitled  to  the  benefit  of 
legitimation  by  the  subsequent  marriage  of  his  parents. 

The  late  Alexander  Ross  was  by  birth  a  Scotchman,  and  went  in  early  life 
to  London,  where  he  settled  in  business  as  an  army-agent.  He  succeeded  in  the 
year  1786  to  the  entailed  estate  of  Cromarty  in  Scotland :  and  he  also  inherited 
a  paternal  estate  called  Overskibo,  and  was  enrolled  as  a  freeholder  in  two  of 
the  counties  of  Scotland.  After  he  went  to  England,  his  residence  was  either 
in  London  or  its  neighbourhood.  He  married  a  lady  in  England,  but  she  died 
in  April  1809,  withott  being  survived  by  a  son.  He  then  formed  an  illicit  con- 
nexion in  London  with  an  ]&iglishwoman,  Elizabeth  Woodman,  (who  assumed 
the  name  of  Mrs.  Saunders,  being  the  Scotch  for  his  own  name,  Alexander),  by 
whom  he  had  a  son,  (the  respondent),  bom  in  London  in  February  1811.  Mr. 
Ross  was  in  the  custom  of  meiking  occasional  visits  to  Scotland  for  various  pur- 
poses, such  as  voting  as  a  freeholder  at  elections,  letting  the  leases  on  his  estate, 
amusement,  or  seeing  his  friends.  In  May  1815  he  took  lo(^gings  at  Kewhaven, 
near  Edinburgh,  and  arrived  there  on  the  25th,  with  [290]  Elizabeth  Woodman 
and  the  respondent.  He  wm  r^ularly  married  to  her  at  Leith  on  the  10th  of 
June  1815 ;  and  after  remaining  some  weeks  at  Newhaven,  they  went  to  the 
estate  of  (Cromarty,  accompanied  by  the  respondent  They  resided  there  till 
about  the  end  of  August,  when  they  returned  to  London,  where  Mr.  Ross  con- 
tinued almost  uninterruptedly  tiU  Ws  death  in  that  city  in  1820.  Subsequent 
to  the  marriage,  the  respondent  was  treated  by  his  parents  as  their  lawful  son, 
and  was  acknowledged  as  such  in  the  settlements  of  his  father,  which  were 
executed  by  him  in  Scotland  according  to  the  forms  of  the  law  of  Scotland. 
His  widow  was  also  found  entitled  to  terce,  &c. 

The  respondent,  under  the  name  of  Gleorge  Ross,  and  describing  himself  as 
the  only  lawful  son  of  Alexander  Ross,  then  took  out  a  brieve  for  the  purpoee 
of  having  himself  served  lawful  heir  of  tailzie  to  his  father  in  the  estate  of 
Cromarty.      Under  that  entail,  the    estate  is  descendible  to  heirs-male  of 
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Alexander  Koss,  whom  failing,  to  the  heirs  of  a  party,  now  represented  by  the 
appellant  Mrs.  Bose.  That  lady  immediately  executed  against  the  respondent 
a  summons  of  bastardy  before  the  Commissaries,  setting  forth,  that  Alexander 
Eoss  having  died  without  heirs-male  lawfully  procreated  of  his  body,  she  had 
right  to  the  estate  of  Cromarty  as  nearest  and  lawful  heir  of  tailzie ;  averring, 
that  the  respondent  was  a  bastard,  seeing  that  he  was  begotten  by  Alexander 
Boss,  a  domiciled  Englishman,  in  fornication  with  an  Englishwomem,  and  bom 
a  bastard  in  England ;  and  concluding,  that  it  should  be  found  6md  declared 
accordingly. 

The  Commissaries,  after  allowing  a  proof,  found,  "  on  the  whole  facts  of  the 
"  case,  and  in  respect  that  no  sufficient  grounds  have  been  alleged  for  denying 
"  to  the  defender  the  benefit  of  legitimation  by  the  subsequent  marriage  of  his 
"  parents,  as  recognised  in  the  law  of  Scotland,  assoilzied  the  defender." 

The  appellant  having  presented  a  bill  of  advocation,  the  Lord  Ordinary 
reported  the  case ;  and,  after  a  hearing  before  all  the  Judges,  the  Lord  Ordinary, 
as  advised  by  the  Court,  refused  the  bill,  and  the  Court,  on  review,  adhered. 

[291]  Mrs.  Bose  appealed. 

Appellant. — 1.  The  question  is.  What  is  the  legal  effect  of  the  subsequent 
marriage  in  Scotland,  where  the  child  was  b^otten  and  bom  in  a  foreign  country. 
By  the  law  of  Scotland,  an  effectual  marriage  is  constituted  by  the  interchange 
of  consent  ad  ipmm  malrimonium,  and  the  law,  from  the  posterior  public  cele- 
bration, infers  a  prior  private  interchange.  The  latter  is  held  to  be  the  tme 
period  of  the  nuptials,  and  thus  the  svibseqTiens  matriinonium  works  not  to  make 
the  child  which  was  a  bastard  a  lawful  chUd,  but  to  declare  that  the  child  which, 
until  the  public  celebration,  had  been  erroneously  reputed  a  bastard,  was,  and 
had  been,  from  the  first  camal  intercourse  of  the  parents,  lawfully  begotten. 
But  this  is  a  mere  presumption,  which  rests  on  the  fact  that  there  was  no 
impediment  which  prevented  the  practicability  of  that  private  interchange  of 
consent  of  marriage.  If  there  were  such  an  impediment,  as  for  example  an 
intervening  marriage,  there  is  no  room  for  the  presumption;  and  posterior 
marriage  between  the  parents  will  not  legitimate  the  ctuld,  who  cannot,  from 
the  circumstances  in  which  his  parents  stood,  be  6my  thing  but  a  bastard  b^otten. 
In  like  manner,  since  marriage  is  not,  and  cannot  be  constituted  by  mere  inter- 
change of  consent  in  England,  the  child  begotten  in  England  must  have  been 
b^otten  in  fornication.  The  presumption  arising  from  a  public  ceremony  in 
Scotland,  that  the  bastardy  was  a  mistake,  and  that  truly  from  the  beginning 
the  child  wm  lawful,  cannot  be  admitted.  The  fact,  in  such  a  case,  overcomes 
the  presumption.  It  is  an  erroneous  view  to  treat  this  presumption  of  the 
private  interchange  of  the  matrimonial  consent,  and  the  consequent  constitution 
of  matrimony,  as  a  mere  fiction,  and  to  maintain  that  all  inquiry  whether  there 
was  a  possibility  of  a  consent  is  excluded.  It  is  a  rations^  6md  useful  rule.  The 
law  lets  in  a  presimiption  of  a  doubtful  fact,  of  which,  from  its  very  nature,  no 
direct  evidence  can  generally  be  obtained ;  but  a  wise  limit  is  placed  to  this 
indulgence,  and  wherever  there  is  an  impracticability  of  the  event  having 
happened,  then  the  presumption  will  not  apply.  The  law  deals  in  fiction  when 
it  assumes  as  true  some  fact  which  certainly  did  not  happen,  in  order  to  let  in 
an  equity  which  could  not  otherwise  touch  the  real  circumstances  of  the  case. 
But  it  deals  only  in  presumptions,  where,  in  a  doubtful  case,  and  in  default  of 
conclusive  evidence,  a  fact  which  is  likely  to  be  true,  or  for  the  evident  interests 
of  societv  it  is  wise  to  be  inclined  to  believe  to  be  true,  is  taken  to  be  true. 
In  a  fiction,  the  law  will  exclude  the  inquiry  of  possibility  or  impossibility.  In 
[292]  a  presumption,  the  law  admits  the  objection  of  impossibility,  and  allows 
an  inquiry  into  the  fact  Besides,  this  is  a  Scotch  presumption,  unknown  to  the 
law  of  England,  and  cannot  be  extended  beyond  the  territory  in  which  the  pre- 
simiption IS  recognised.  But,  in  the  present  case,  the  parties  were  undoubtedlv 
domiciled  in  England  at  the  time  of  the  procreation,  and  consequently  the  Scottish 


Digitized  by 


Qoo^^ 


390  ROSE  V.   ROSS.  I?.  WUmh  *  maw. 

rule,  that  the  interchange  of  the  matrimonial  consent  then  took  place,  cannot  be 
admitted.  But  the  respondent  was  not  only  begotten  ill^timately,  he  was  also 
bom  a  bastard ;  because  his  parents  were  resident  and  domiciled  in  England  at 
the  period  of  his  birth.  The  status  of  bastard  was  thus  indelibly  impressed  on 
him ;  for  although  personal  status  may  not  in  every  case  be  unchangeable  by 
migration  to  another  territory,  (as  slavery,  outlawry,  l^al  infamy,  and  others 
founded  on  municipal  regulation),  yet  all  relations  or  distinctions  resting  on  the 
jus  gentium  must  necessarily  be  indelible.  The  circumstance,  therefore,  of  the 
parents  subsequently  entering  into  wedlock,  cannot  have  the  eflfect  to  give  the 
respondent  the  status  of  legitmiacy. 

2.  But,  independent  of  the  preceding  argument,  the  question  must  be  decided 
by  the  law  of  the  domicile  of  the  parents  at  the  date  of  the  marriage.  That 
domicile  was  England ;  and  it  is  undoubted  that  the  marriage  could  not,  by  the 
law  of  that  country,  have  any  effect  to  legitimize  the  respondent.  In  answer  to 
this,  it  is  quite  irrelevant  to  say  that  the  question  has  arisen  in  a  Scottish  Court, 
because,  if  this  were  admissible,  there  could  be  no  question  for  decision ;  neither 
is  it  relevant  that  Scotland  was  the  locus  contractus,  because  there  is  no  question 
as  to  the  effect  of  that  contract  on  the  rights  of  the  contracting  parties,  but  as 
to  a  supposed  right  in  the  respondent ;  besides,  the  contract,  although  constituted 
by  the  forms  of  the  law  of  Scotland,  had  reference  to  England  for  execution ; 
and  the  parties  were  domiciled  English  subjects,  the  respondent's  mother  being 
a  native  of  England,  never  in  Scotfitnd  till  the  marriage  took  place,  and  never 
in  that  country  thereafter ;  neither  is  it  relevant  to  all^  that  Mr.  Eoss  was  a 
native  of  Scotland,  for  although  that  may  be  an  element  of  judgment  in  relation 
to  a  question  of  civil  jurisdiction,  «tnd  even  in  that  question  ia,per  se,  of  little 
weight,  yet  it  cannot  be  of  any  moment  in  a  question  as  to  civil  status ;  and  the 
same  observation  applies  to  the  circumstance  of  the  possession  of  property  in 
Scotland. 

Bespondent. — 1.  The  general  rule  of  the  Scottish  law  is,  that  the  children  of 
persons  lawfully  married,  whether  bom  before  or  after  marriage,  are  lawful 
childi*en  in  all  respects,  includ-  [293]  -ing  succession  to  lands.  When  the 
children  have  been  born  before  the  celebration  of  the  marriage,  they  are  said  to 
be  legitimated  per  suisequsns  Tnatrimonitcm,  The  effect  however  is,  that  in  all 
respects  they  are  held  to  be  legitimate.  Fornication  is  punishable  as  a  crime 
by  the  law  of  Scotland ;  but  the  effect  of  the  subsequent  marriage  of  the  parties 
is,  that  the  law  casts  a  veil  over  all  that  has  previously  occurred  between  them. 
It  holds  their  intentions  to  have  been  correct,  the  proof  of  which  is,  the  declara- 
tion solemnly  given  that  they  are  married  persons.  The  mle,  that  all  the 
children  of  parties  lawfully  married  are  lawful  children,  forms  a  part  of  the 
common  law  of  Scotland,  not  less  fully  established  than  the  law  of  primogeniture, 
or  the  preference  of  males  to  females  in  succession  to  lands,  and  the  equaUty  of 
all  lawful  children  in  succession  to  moveables,  How  or  when  these  legal  rules 
or  principles  were  introduced,  may  be  matter  of  literary  or  antiquarian  specula- 
tion ;  but  the  authority  of  the  rules  themselves  in  daily  practice  is  liable  to  no 
dispute.  It  is  known,  however,  that  Intimation  by  subsequent  marriage  was 
introduced  by  the  influence  of  the  Christian  relirion.  The  first  Christian 
emperor,  Constantine,  endeavoured  by  an  imperial  emct  to  allure  parents  from 
concubinage  into  marriage,  by  declaring  that  their  children  previously  bom 
should  be  held  Intimate,  if  the  parents  should  solemnize  their  marriage  within 
a  certain  time.  Edicts  of  this  description  were  from  time  to  time  renewed  by 
the  emperors,  Zeno,  Anastasius,  and  Justinus.  At  length  Justinian  made  the 
privilege  perpetual  The  rule  was  resisted  for  a  time  by  the  first  feudal  usages ; 
but  it  ultimately  prevailed  in  Scotland,  and  the  Christian  countries  on  the 
continent  of  Europe,  as  a  part  of  the  common  law  applicable  to  succession  of 
every  description. 

But  it  is  said  that  this  rests  on  a  fiction,  viz.  that  the  law  feigns  the  father 
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and  mother  to  have  been  married  antecedent  to  the  conception  and  birth  of  the 
child ;  that  in  this  case,  the  respondent  having  been  bom  in  England,  (in  which 
special  solemnities  are  required  to  the  celebration  of  marriage),  the  fiction  cannot 
be  entertained  as  possible.  It  is  certain  that  the  Koman  imperial  edicts  contain 
no  such  fiction.  It  is  true  that  the  canonists  state  it,  and  Mr.  Erskine  repeats  it 
after  them.  The  fiction  has  been  suggested  for  the  purpose  of  supporting  a 
necessary  exception  to  the  general  rule.  The  exception  is,  that  children  bom  in 
adultery  cannot  be  Intimated.  This  just  exception  is  said  to  be  the  result  of 
the  fiction,  that  to  found  legitimation  by  subsequent  marriage,  the  marriage  of 
the  parties  must  have  been  l^ally  possible  at  the  date  [294]  of  the  conception  of 
the  children,  which  it  could  not  be  if  the  parents  were  under  an  absolute  dis- 
ability of  marrying  each  other.  Fictions  are  merely  speculations  suggested  for 
the  purpose  of  systematizing  the  common  or  statute  law  of  a  country,  or  they  are 
pretexts  to  explain  the  necessary  exceptions  to  general  rules,  in  order  to  give 
effect  to  the  intention  of  the  Legislature  when  the  words  employed  seem  defective 
or  too  general.  In  relation  to  legitimation  by  subsequent  marriage,  the  intention 
of  the  law  is  to  induce  men  to  desist  from  an  unlawful  habit  of  concubinage,  and 
to  convert  it  into  the  state  of  lawful  matrimony.  The  reward  held  out  is  the 
legitimation  of  the  children  born  in  concubinage.  It  was  very  far  from  being 
meant  by  this  law  to  give  countenance  to  adulterous  or  incestuous  intercourse. 
To  avoid  that  effect,  the  canonists  said  the  law  feigned  that  the  parents  were 
married  before  the  conception  of  the  children ;  but  as  this  was  in  certetin  cases 
legally  impossible,  legitimation  per  subsequms  mairiinonium  could  not  occur  in 
such  cases.  But  even  if  the  supposed  fiction  of  antecedent  marriage  were 
held  to  be  of  any  importance  in  the  law  of  Scotland,  it  could  not  affect  this  case, 
because  nothing  existed  to  prevent  the  marriage  of  the  respondent's  father  and 
mother  antecedent  to  the  respondent's  birth.  The  law  of  England  created  no 
such  impediment ;  and  as  to  the  form  of  expressing  the  matrimonial  consent,  that 
is  unimportant,  because,  confessedly,  the  marriage  is  valid.  If  the  English 
marri«^  ceremony  were  essential  in  this  case,  the  want  of  it  ought  to  nave 
annull^  the  marriage  itself.  But  as  the  marriage  was  a  Scotch  marriage,  placing 
the  parties  under  the  Scotch  institution,  it  is  in  vain  to  say,  that  by  any  fiction 
devised  to  enforce  the  intention  of  the  Legislature,  the  ordinary  result  of  the 
Scotch  institution  of  marriage  is  in  this  case  defeated. 

2.  The  law  of  England  cannot  govern  this  case.  The  question  relates  to  the 
effect  of  a  Scottish  marriage,  and  to  the  succession  to  a  Scottish  estate,  and  to  a 
Scotsman.  It  must  therefore  be  regulated  by  the  law  of  Scotland,  precisely  on 
the  same  principle  as  the  decision  in  the  case  of  Birtwhistle,  (5  Biim.  &  Ores. 
438),  in  relation  to  an  English  estate,  was  held  to  be  governed  by  the  law  of 
England,  although  the  marriage  was  made  in  Scotland.  The  appellant  has  no 
right  to  challenge  the  respondent's  status  except  with  reference  to  the  question  of 
the  succession  to  the  estate  of  Cromarty ;  and  therefore,  although  in  form  it  has 
been  tried  in  a  Court  not  competent  [296]  to  decide  any  question  as  to  the  suc- 
cession to  an  heritable  estate,  yet  that  is  truly  the  question  at  issua 

Eabl  of  Eldon. — ''  My  Lords,  In  this  cause,  which  has  been  called  the  legitimation 
cause,  it  is  not  my  intention  to  trouble  your  Lordships  with  more  than  a  very  few  words. 
It  is  merely  to  state,  that  the  points  which  have  been  raised  in  the  discussion  of  this 
case  have  not  escaped  my  attention,  and  that  I  do  not  give  an  opinion  upon  it  without 
maturely  considering  the  cases  which  have  been  previously  decided.  I  have  looked 
through  all  the  judgments  in  the  Consistorial  Court,  and  the  judgments  of  the  learned 
Judges  in  the  Court  of  Session,  in  order  to  correct  the  opinion  I  had  formed  upon  those 
former  cases,  and  which  I  had  thought  it  right  and  consistent  with  my  duty  to  express. 
I  have  listened  with  the  utmost  attention  aJiso  to  that  which  was  stated  at  your  Lord- 
ships' bar;  and  the  residt  I  have  come  to  is,  that  it  is  not  possible  for  me  to 
find  that  therespondent  was  legitimate : — If  I  am  right  in  that,  the  judgment  must 
be  reversed." 
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Lord  Chanobllob. — "  My  Lords,  I  will  state  to  your  Lordships  in  a  word,  what  are 
the  facts  of  this  case  : — A  person  of  the  name  of  Eoss,  who  was  a  Scotchman  by  birth, 
came  to  England  in  early  life,  and  resided  in  England,  where  he  carried  on  business  for 
fifty  years,  domiciled  in  London,  where  that  business  was  carried  on.     He  formed  a 
connexion  with  a  woman  with  whom  he  cohabited.     By  that  woman  he  had,  in  1811, 
a  child.     Five  years  afterwards,  while  he  was  still  domiciled  in  London,  he  went  to 
Scotland  with  the  child  and  with  the  woman,  for  the  purpose  of  being  married. 
He  did  not  go  to  Scotland  for  the  purpose  of  remaining  in  Scotland,  but  went 
obviously  ammo  revertendi.     He  was  married  in  Scotland, — remained  in  that  country 
a  few  weeks, — returned  to  London  to  his  former  domicile, — remained  there  during  the 
continuance  of  his  life,  and  died  in  London.     The  question  is,  Whether,  by  the  law 
of  Scotland,  the  child  has  become  legitimate  by  the  marriage  of  his  parents  under  the 
circumstances  I  have  stated  < — Now,  my  Lords,  there  was  a  principle  stated  at  the  bar, 
upon  which,  however,  I  should  be  unwilling  to  decide  this  case,  but  which  I  will  state  to 
your  Lordships:    That    by  the    law   of  Scotland,   where   persons    cohabit  together 
unmarried,  and  a  child  is  bom,  and  they  afterwards  marry,  with  certain  exceptions  it 
is  considered,  that  a  contract  of  marriage  was  formed  previous  to  the  conception  of  the 
child.     It  was  contended  at  the  bar,  as  it  had  been  contended  in  the  Court  below,  that 
this  rule  does  not  apply  to  a  case  of  the  present  description,  for  that  no  such  contract 
could  constitute  a  marriage  in  this  country, — ^that  nothing  could  constitute  a  marriage 
except  the  ceremony  of  marriage  in  facie  ecclesice, — and  that  therefore,  if  such  be  the 
principle  of  legitimation  per  stibsequens  matrimonium  relied  upon,  the  individual  cannot 
be  legitimate  in  this  case.     My  Lords,  attending  to  [296]  the  whole  of  the  argument,  I 
consider  the  law  of  Scotland,  in  this  respect,  fit  matter  for  consideration  in  other  cases ; 
but  I  do  not  wish  to  dispose  of  this  case  upon  that  principle.     My  Lords,  this  brings 
me,  then,  to  the  cases  to  which  my  noble  and  learned  friend  has  alluded, — among  these 
the  case  of  Shedden  v,  Patrick,  which,  with  one  exception,  was  similar  to  the  present 
A  native  of  Scotland  went  to  America,  where  he  was  domiciled, — he  lived  there  for  more 
than  twenty  years, — he  lived  with  a  woman,  by  whom  he  had  a  child,  and  he  afterwards 
married  her  in  America.    His  father  had  a  landed  estate  in  Scotland,  and  the  child  bom 
previously  to  the  ceremony  of  marriage  claimed  as  his  heir.     My  Lords,  when  that  case 
came  before  the  Court  in  Scotland,  it  was  considered  by  the  learned  Judges  in  that 
Court  as  necessary  in  the  first  instance  to  determine,  as  a  distinct  question,  the  question 
of  legitimacy,  and  the  question  of  status.     My  noble  and  learned  friend  has  had  the 
kindness  to  hand  me  a  manuscript  copy  of  the  opinions  of  the  Judges  of  that 
Court  at  the  time  when  that  case  was  decided.     The  fifteen  Judges  of  the  Court 
were  unanimous  in  their  judgment,  with  the  exception  of  only  one,  who  expresses  his 
dissent,   however,   with  great  doubt  and  great  diffidence,  and  they  decided  in  that 
case  distinctly  and  clearly  against  the  legitimacy.     Kow,  my  Lords,  referring  to  the 
judgment  of  some  of  those  leamed  Judges,  I  should  infer  that  they  came  to  a 
conclusion  upon  the  ground  I  am  about  to  state, — that,  by  the  law  of  the  country 
where  the  child  was  bom,  it  was  not  only  illegitimate,  as  is  found,  but  that,  by  the  law 
of  that  country,  the  illegitimacy  was  indelible,  and  therefore  a  subsequent  marriage 
could  not  have  the  effect  of  rendering  the  child  legitimate.     A  distinction  might 
possibly  be  made  between  a  marriage  in  Scotland  and  a  marriage  in  America ;  but  I  do 
not  enter  into  that  distinction,  for  this  reason,  that  if  a  marriage  be  celebrated  accord- 
ing to  the  law  and  usage  of  the  country  in  which  it  takes  place,  and  according  to  that 
it  is  complete — ^it  is  complete  everywhere ;  therefore  I  do  not  see,  very  distinctly,  why 
marriage  in  Scotland  should  have  a  greater  effect  than  would  be  attributable  to  a 
marriage  in  America,  with  respect  to  a  child  who  had  been  previously  bom.     It  appears 
to  me  therefore  imnecessary  to  go  into  that  point.     It  is  sufficient  that  the  child  be 
born  in  a  country  where  the  illegitimacy  is  indelible ; — that,  in  any  country  whatever, 
would  have  the  effect  of  rendering  that  child  illegitimate.     I  collect  that  opinion  to 
have  been  expressed  in  the  case  of  Shedden  v,  Patrick  [5  Pat.  194].    I  collect  this  also 
from  the  judgment  of  Lord  Eedesdale,  in  the  judgment  in  the  case  of  the  Strathmore 
peerage  [6  Pat.  645],  where  the  noble  and  learned  Lord  commented  upon  the  case  of 
Shedden  v,  Patrick ;  and  I  believe  that,  at  the  time  when  Shedden  v,  Patrick  was 
decided  in  this  House,  that  noble  and  leamed  Lord  was  a  member  of  it :  however,  these 
are  the  observations  [297]  the  noble  and  learned  Lord  makes : — '  I  do  not  enter  into  the 
'  question,  whether,  if  this  marriage  had  been  celebrated  in  Scotland,  it  might  have  bad 
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^  the  effect  of  legitimating  the  child,  because  I  think  it  is  not  necessary ; ' — I  agree  with 
the  noble  and  learned  Lord — I  do  not  think  it  necessary ; — *  but  I  must  say  that  I 
*  cannot  conceive  how  it  could  have  that  effect.'  The  opinion  of  that  noble  and  learned 
Lord  is  quite  obvious  from  what  I  have  stated,  and  from  a  subsequent  passage,  in  which 
he  considered  the  position  of  the  child  at  the  time  of  its  birth,  and  the  character  stamped 
upon  it  at  the  time  of  its  birth,  as  deciding  the  case.  He  afterwards  says : — *  So  I 
^  apprehend  that  this  child  was  born  illegitimate,  according  to  the  law  of  the  country  in 
'  which  he  was  bom — according  to  the  condition  of  his  mother,  of  whom  he  was  bom^ 
'  and  according  to  the  state  of  his  father,  who  was  at  the  time  a  person  unquestionably 
'  domiciled  in  England.'  Taking  the  whole  of  the  judgment  of  the  noble  Lord  together, 
I  should  conclude  that  he  was  of  opinion,  that  if  the  child  was  illegitimate  at  the  time 
of  his  birth,  and  according  to  the  law  of  the  country  where  it  was  bom,  that  character 
was  stamped  upon  it  indelibly — no  subsequent  marriage  could  render  him  legitimate. 
But  it  is  not  necessary  to  decide  that  question,  for  this  reason — These  parties  were 
domiciled  in  England — the  child  was  bom  in  England — the  marriage  did  not  take  place 
indeed  in  England,  but  the  parties  went  to  Scotland  for  the  purpose  expressly  of  being 
married;  and  having  been  married,  they  returned  to  England,  to  the  place  of  their 
former  domicile.  I  wish,  agreeably  to  that  which  has  been  stated  by  my  noble  and 
leamed  friend,  that  this  case  should  be  decided  with  reference  to  this  state  of  facts, 
without  entering  upon  those  other  questions  which  the  case  may  raise.  I  am  of  opinion, 
upon  that  ground,  that  the  judgment  of  the  Court  below  should  be  reversed." 

Earl  op  Eldon. — "  My  Lords,  The  leamed  Lord's  conclusion  appears  to  me  to  be 
perfectly  correct,  that  it  is  your  Lordships'  duty  to  reverse  this  judgment  Under  the 
circumstances  of  this  case  I  will  just  take  this  opportunity  of  saying,  that  I  have  given 
the  greatest  consideration  to  that  which  has  been  expressed  in  the  judgments  of  your 
Lordships'  House,  and  that  stated  at  the  bar  of  the  House  by  the  Counsel,  and  to  the 
decisions  in  Scotland  with  respect  to  matters  of  divorce ;  with  reference  to  which  I 
shall  say  no  more  at  present  than  this,  that  I  pledge  myself  to  give  the  best  assistance 
in  my  power  to  your  Lordships,  if  I  live  till  the  next  Session  of  Parliament,  in 
endeavouring  to  settle  what  the  law  is  upon  that  subject.  Your  Lordships  know  the 
Judges  of  the  Consistorial  Courts  have  differed  with  the  Court  of  Session  with  respect 
to  this  very  important  point.  It  will  be  in  the  recollection  of  some  of  your  Lordships, 
that,  some  few  years  ago,  a  person  who  was  divorced  in  one  of  the  Courts  in  Scotland, 
formed  the  opinion  that  he  might  marry  again;  he  did  marry  again;  he  had  been 
[298]  originally  married  in  England;  he  was  convicted  of  bigamy,  and  the  twelve 
Judges  assembled  to  consider  the  effect  of  his  conviction,  which  was  a  conviction  on 
the  Northern  Circuit.  The  twelve  Judges  found,  that  the  marriage  having  occurred 
in  England,  the  divorce  e  vincvlo  matrimonii  could  not  take  place  but  by  an  English 
Act  of  Parliament.^  Whether  that  is  right  or  wrong  I  will  not  stop  to  discuss :  but  I 
must  say,  that  the  subjects  of  England  and  Scotland  should  not  be  left  in  such  a  state 
of  the  law,  subject  to  such  a  difference  of  opinion  between  the  Judges  in  England  and 
the  Judges  in  Scotland.  The  mention  of  the  case  brings  to  my  mind,  that,  holding  the 
great  seal  at  the  time,  it  did  appear  to  me  to  be  a  case  in  which  some  degree  of  mercy, 
on  account  of  those  decisions  in  Scotland,  ought  to  be  extended  to  that  individual,  and 
it  was  so  extended :  but  I  must  take  the  liberty  of  saying,  that  the  law  of  Scotland 
and  the  law  of  England  ought  not  both  to  remain  as  they  now  are  on  such  a  question ; 
and  I  will  myself,  if  no  other  noble  Lord  undertakes  it,  introduce  into  your  Lordships' 
House  some  measure  for  the  purpose  of  disencumbering  the  subjects  of  both  parts  of 
the  kingdom  of  certain  contradictions,  which  are  so  extremely  inconvenient;  and  I 
should  hope  your  Lordships  would  feel  the  matter  to  be  extremely  worthy  of  your 
attention." 

LoBD  Wynford. — "  My  Lords,  With  respect  to  the  case  to  which  my  noble  and 
learned  friend  refers,  it  was  as  much  consideored  as  any  case  which  ever  came  before 
the  leamed  Judges.  It  was  argued  by  some  of  the  most  able  men  at  the  bar.  The 
Judges  were  so  clear  in  their  opinion  of  the  law,  that  they  ordered  the  prisoner,  who 
married  a  second  wife  during  the  life  of  his  firsts  but  from  whom  he  had  been  divorced 
by  a  Scotch  Court,  to  be  transported.     Mercy  was  afterwards  shewn  to  this  man  by  the 

1  Case  of  LoUey,  7th  Dec.  1812.     Russell  and  Ryan's  Crown  Cases,  237. 
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Crown,  I  believe  upon  the  ground,  that  as  this  was  the  first  case  in  which  it  had  been 
decided,  that  an  English  marriage  was  a  good  subsisting  marriage,  notwithstanding  a 
Scotch  divorce,  he  might  not  have  been  aware  that  he  was  acting  illegally. 

"  My  Lords,  in  respect  of  the  present  case  I  will  merely  say,  that  I  entirely  concur 
in  every  thing  that  has  fallen  from  my  noble  and  learned  friends.  All  Jurists  agree, 
that  the  personal  quality  of  a  man  must  be  decided  by  the  law  of  the  country  in  which 
he  was  bom.  I  could  refer  your  Lordships  to  authors  of  almost  every  country  in 
Europe,  particularly  to  Dutch  writers,  to  prove  this.  This  person  was  bom  in  England 
a  bastard,  and  by  the  law  of  England  bastardy  is  indelible.  He  cannot  become 
legitimated. 

"  Boullenois,  a  French  writer,  in  a  commentary  on  the  decision  of  one  of  the  Courts 
of  that  country,  says,  in  the  case  of  De  Conti,  that  although  a  native  of  a  country, 
according  to  the  laws  of  which  a  marriage  subsequent  to  the  birth  of  a  child  renders 
such  child  legitimate,  is  rendered  legitimate  by  a  marriage  of  his  parents  in  England 
after  [299]  his  birth,  that  a  person  bom  a  bastard  in  England  is  not  legitimated  by  a 
subsequent  marriage  of  his  parents  in  France,  on  account  of  the  indelible  quality  of 
bastardy  under  the  law  of  England." 

Lord  Chancellor. — "  My  Lords,  The  very  case  my  noble  and  learned  friend  has 
mentioned,  the  case  of  De  Conti,  decided  in  France  in  the  year  of  1668,  establishes, 
that  where  a  child  is  bom  in  a  country  where  he  would  become  legitimate  by  a  subse- 
quent marriage,  he  becomes  so,  although  the  marriage  has  taken  place  in  a  country  in 
which  a  different  law  prevails,  and  where  a  subsequent  marriage  would  not  have  the 
effect  of  rendering  him  legitimate.  That  child  was  bom  in  France,  where  that  law 
has  effect^ — the  parents  afterwards  came  over  to  England — were  married  in  England. 
There  the  French  Court  decided,  that  the  effect  of  the  marriage  in  England,  although 
that  law  does  ^'not  prevail  in  England,  was  to  render  the  child  legitimate  in  France, 
which  is  a  complete  confirmation  of  the  principle  I  have  alluded  to." 

The  House  of  Lords  "  ordered  and  adjudged,  that,  under  the  special  circum- 
"  stances  of  this  case,  the  interlocutors  complained  of,  in  so  far  as  they  find  the 
"  respondent  Greorge  Eoss  entitled  to  the  benefit  of  Intimation  by  the  subse- 
"  quent  marriage  of  his  parents,  and  in  so  far  as  they  find  expenses  due  by  the 
"  appellant,  be  reversed." 

Appellants  AutTunities, — Huberi  Prffilect.  de  Conflictu  Legum,  2,  1,  3,  §  8,  10,  12  ; 
Burgundius  de  Statutis,  p.  10,  18;  Voet  de  Stat.  p.  137,  319;  Hertius  de  Selectis, 
&c.  1,  4,  8;  Hofacher,  Prin.  Jur.  Civ.  1,  p.  112-14;  Merlin,  voL  x.  §  7.  Voorda  de 
Statutis,  3,  47,  in  Bib.  Fac. ;  Pothier,  Coutumes  d'Orleans,  11,  1,  7 ;  Cod.  de  Incolis, 
1,  27,  D.  ad  Municipalem,  §  1 ;  Muller,  Domicilium,  §  17,  64,  76,  Forum  Contr.  §  23 ; 
Boullenois,  Traits  de  la  Personality  &c.  vol.  i.  p.  62.  Christophe  de  Conti,  June  21, 
1668,  (Guessiere,  Journal  des  Audiences,  No.  3,  p.  283).  Bruce,  April  15,  1790,  (see 
Bell's  Cases,  519).  Douglas,  Feb.  7.  1792,  (2928);  and  March  18,  1796,  (House  of 
Lords).  Ommaney,  March  18,  1796,  (House  of  Lords).  Hog,  June  7,  1791,  (8193; 
Bell,  491 ;  affirmed.  May  7,  1792).  Bempde  v,  Johnstone,  (3  Vesey,  jun.  198). 
Sommerville,  (5  Vesey,  jun.  758).  Strothers,  July  1,  1803,  (No.  4,  Ap.  For.  Comp.). 
Selkrig,  (2  Dow,  230).  Pedie  v.  Grant,  June  14,  1822,  (reversed  July  5,  1825,  ardSy  I 
717).  Morecombe  v.  M*Lellan,  June  27,  1801,  (F.C.).  Shedden  v.  Patrick,  July  1, 
1803,  (No.  6,  Ap.  Foreign);  affirmed,  March  2,  1808.  Strathmore  Peerage,  March 
1821,  in  House  of  Lords. 

Eespondenfs  Authorities. — Pothier,  vol.  iii.  p.  320;  Menochius,  p.  662,  No.  16; 
Schurff  Cent.  2,  56,  No.  4;  Code  Nap.  Mot  vol.  iii.  p.  15,  16,  and  61 ;  Perezius,  p. 
400,  No.  26 ;  Huber  de  Conflictu  Legum,  §  9,  12,  13,  15  ;  Dictionnaire  des  Arrets,  vol. 
i.  p.  777,  and  vol.  ii.  p.  546 ;  2  Craig,  13,  16 ;  1  Ersk.  6,  52 ;  1  Bank.  5,  54 ;  Hertius 
de  CoUisione  Legum,  §  4,  10,  16. 

Richardson  and  Connell — A.  Mundell, — Solicitors. 

[Cf.  Munro  v.  Munro,  1840,  1  Rob.  492,  605,  615.] 
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IV.  Wilson  &  Shaw  328  [6  S.  1034]. 

Mrs.  Mead  or  Mackenzie  and  Husband,  Appellants. — Brougham — Kmght, 

William  Andekson,  Eespondent — Spankie — Robertson. 

16th  Nov.  1830. 

Heritable  or  Movable. — Where  a  party  sold  heritable  subjects  by  missives,  and  the 
price,  payable  at  a  future  period,  was  declared  a  burden  on  the  subjects :  Held 
(affirming  the  judgment  of  the  Court  of  Session)  that  the  price  was  heritable,  and 
not  carried  by  an  English  testament. 

The  late  Henry  Anderson,  who  resided  in  England,  was  one  of  several  pro 
iTidiviso  proprietors  of  certain  heritable  subjects  situated  in  Broughton,  immedi- 
ately adjacent  to  Edinburgh.  In  virtue  of  a  power  of  attorney  granted  by  him  and 
certain  other  of  the  proprietors  to  Mr.  Thomas  Baillie,  W.S.,  that  gentleman  sold 
to  Mr.  James  Pedie,  W.S.,  on  the  2d  of  November,  1822,  by  missive  letters,  their 
shares  of  the  property,  at  the  price  of  L.2700.  In  the  offer  by  Mr.  Pedie  it  was 
stipulated  that  the  price  should  be  "  payable  as  follows,  viz.  two-thirds  thereof 
"  two  years  after  Whitsunday  next,  which  is  to  be  my  term  of  entry  to  the 
"  premises,  and  to  bear  interest  from  said  term  of  Whitsunday  1823  at  four  per 
"  cent.,  and  to  remain  a  burden  over  the  property  until  paid,  and  the  remaining 
"  third  part  of  it  to  be  payable  at  Whitsunday  next."  In  October,  1823,  Mr. 
Anderson  died,  at  which  time  no  farther  title  had  been  granted  to  Mr.  Pedie. 
Mr.  Anderson  left  a  will,  in  the  English  form,  dated  in  1819,  in  favour  of  his 
niece,  the  appellant,  Mrs.  Mead  or  Mackenzie.  The  disposing  clause  was  in  these 
terms :  "  I  give,  devise,  and  bequeathe,  all,  and  every,  my  freehold  estates  in 
"  England,  or  elsewhere,"  and  in  general  his  whole  property  and  effects,  wherever 
situated.  His  brother,  the  respondent,  William  Anderson,  was  his  heir  at  law. 
A  competition  then  took  place  between  these  parties  in  regard  to  that  part  of  the 
price  which  had  been  declared  a  burden  on  the  property,  and  remained  in  that 
situation  at  the  death  of  Mr.  Henry  Anderson — the  appellants  contending  that 
it  was  to  be  regarded  as  movable,  and  so  carried  by  the  will,  while  Mr.  Anderson 
maintained  [3^]  that  it  was  heritable,  and  could  not  be  so  transmitted.  To  settle 
this  question,  Mr.  Pedie  brought  a  multiplepoinding,  in  which  the  Lord  Ordinary 
found,  "  That  ^uoad  the  two-thirds  of  the  price  which  were  to  remain  a  real 
^*  burden  over  the  property,  till  paid,  there  was  no  change  from  heritable  to 
"  movable,  in  consequence  of  the  sale  of  the  property,  and  that  the  same  cannot 
"  be  carried  by  the  said  will,  just  as  little  as  Henry's  share  in  the  property  would 
"  have  been  if  he  had  died  before  the  sale,  but  that  it  belongs  to  the  heir  of  the 
"  said  Henry  Anderson ;  and  appointed  the  cause  to  be  called  to  apply  these 
"  findings."    To  this  judgnent  the  Court,  on  the  27th  of  June,  1828,  adhered. 

Mrs.  Mackenzie  and  Husband  appeeded. 

AppeUarUs. — 1.  By  the  sale  to  Mr.  Pedie,  Mr.  Henry  Anderson  was  completely 
divested  of  the  property,  which,  although  not  formally,  yet  substantially,  was 
thenceforth  vested  in  Mr.  Pedie.  The  right  which  now  belonged  to  Mr. 
Anderson  was  a  claim  for  the  price.  But  such  a  claim  is  of  a  movable,  and  not 
of  an  heritable  nature.  It  is  true  that  Mr.  Pedie  stipulated  for  indulgence  as  to 
the  term  of  payment,  and  acreed  that,  for  the  security  of  Mr.  Anderson,  the 
price  should  remain  a  burden  over  the  property;  but  this  cannot  affect  a 
question  of  succession  arising  on  the  death  of  Mr.  Anderson.  By  the  act  of 
converting  the  heritable  into  a  movable  subject,  Mr.  Anderson  clearly  demon- 
strated his  intention  and  will  that  his  property  was  to  be  considered  as  mov- 
abla  The  drcumstance  that  Mr.  Pedie  found  it  inconvenient  to  pay  the  price, 
and  offered  security,  cannot  affect  the  question  as  to  the  animtis  of  Mr.  Anderson! 
Besides,  the  price  was  never  made,  in  proper  form,  an  heritable  or  real  burden. 
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2.  Although  power  was  conferred  on  Mr.  Baillie  to  sell  the  property,  and  so 
convert  it  from  an  heritable  to  a  movable  subject,  yet  there  was  none  bestowed 
upon  him  to  defeat  that  which  was  the  evident  intention  of  Mr.  Anderson,  by 
taking  the  price  payable  in  such  a  form  as  to  alter  the  order  of  succession. 

3.  But  assuming  that  there  was  such  a  power,  still  the  price  was  merely 
ci*eated  a  burden  on  the  property ;  and  there  is  no  authority  for  holding  that 
such  a  burden  is  heritable  in  a  question  of  succession.  Even  if  it  were  so,  it  was 
transmissible  by  assignation;  and  as  the  testament  gave,  bequeathed,  and  devised 
[330]  all  Mr.  Anderson's  effects  to  the  appellant,  it  was  effectual  to  transfer  the 
price  to  her. 

BesponderU, — 1.  In  judging  of  a  question  of  succession  the  rule  of  law  is, 
tempore  mortis  inspidenduTn.  The  sale  was  made  in  November,  1822,  and  Mr. 
Anderson  lived  tiU  October,  1823,  during  which  time,  and  in  particular  at  that 
latter  period,  the  price  remained  an  heritable  burden  over  the  property.  A 
burden  of  this  nature  is  not  one  created  like  an  ordinary  heritable  bond,  by 
advancing  money,  and  so  constituting  for  the  first  time  an  heritable  right ;  but 
is  a  reservation  or  continuation  of  the  heritable  right  created  by  the  inf eftment 
of  the  seller ; — so  that,  until  it  be  discharged,  his  right  in  the  property  remains 
.  as  completely  heritable  as  if  he  had  never  sold  it.  But  if  an  heritable  bond  would 
have  gone  to  the  heir,  (which  it  would  undoubtedly  have  done,)  a  fortiori  must 
a  reserved  burden.  The  argument,  therefore,  of  the  appellants,  that  the  property 
was  actually  converted  into  money,  is  rested  on  an  erroneous  assumption. 

2.  Full  powers  were  bestowed  on  Mr.  Baillie  to  dispose  of  the  property  as 
he  should  see  fit ;  and  by  the  nature  of  the  transaction,  the  actual  and  complete 
transfer  of  it  was  postponed  for  the  period  stipulated  in  the  missives ;  and  as 
Mr.  Anderson  lived  for  nearly  twelve  months  thereafter,  he  must  be  presumed 
to  have  approved  of  the  transaction. 

3.  It  is  undoubted  law  that  a  burden  created  over  an  heritable  subject  is 
heritable  in  a  question  of  succession ;  and  it  is  equally  clear  that  an  heritable 
right  cannot  be  carried  by  a  testament. 

LoBD  Wynford. — "  My  Lords,  when  this  case  was  argued  the  other  day,  I  requested 
your  Lordships  to  allow  a  Uttle  time  for  the  consideration  of  it ;  because,  although  it  did 
not  occur  to  me  that  there  was  any  great  difficulty  in  it,  yet  in  a  case  where  the  question 
involves  a  practice  which  has  long  existed,  and  by  which  real  property  is  governed 
throughout  all  Scotland,  it  appeared  to  myself,  and  to  the  noble  Earl  (The  £arl  of 
Eadnor)  whose  assistance  I  had  upon  that  occasion,  that  it  would  be  as  wdl  to  consider 
what  the  practice  and  understancUng  of  the  profession  had  been  upon  this  point  My 
Lords,  this  is  an  action  of  multiplepoinding — a  term  which  is  not  very  intelligible  to 
English  ears,  and,  perhaps,  I  may  not  make  myself  better  understood  to  some  of  your 
Lordships  when  I  say,  that  it  is  like  a  bill  of  inter-pleader  in  this  country.  When  a  man 
is  called  to  pay  money  to  different  persons,  he  says,  I  am  ready  to  pay  whoever  shall  be 
entitled  to  it ;  and  as  A  and  B.  both  lay  a  claim  to  it^  I  beg  that  A  and  B.  wiLL  settle 
[331]  it  between  themselves,  and,  when  they  have  done  so,  I  shall  pay  to  whomsoever 
shall  be  found  entitled.  This  is  the  nature  of  the  present  proceeding.  A  Mr.  Anderson 
was  possessed  of  some  real  property,  which  became  divisible  into  seven  different  parts ; 
and,  without  stating  to  your  Lordships  the  details  of  the  division  upon  the  present 
occasion,  it  is  only  necessary  to  say,  that  three  parts  became  the  property  of  the  present 
appellant's  uncle,  and  one  part  became  the  property  of  the  present  respondent.  The 
question  for  the  decision  of  your  Lordships  to-day,  arises  with  respect  to  the  three  parts 
which  came  to  the  appellant's  uncle.  Before  the  uncle's  death,  this  property  was  all 
sold  to  the  person  who  is  the  pursuer  in  the  action  of  multiplepoinding.  After  the  sale, 
the  uncle  made  a  wilL  If  it  is  to  be  considered  as  movable  property,  it  is  passed  by 
that  will  to  the  appellant.  If  it  is  to  be  considered  as  what  we  call  real,  or  what  is 
called  in  Scotland  heritable  property,  it  would  not  pass  by  that  will,  but  would  become 
the  property  of  the  respondent.  Therefore,  the  real  question  for  your  Lordships  to 
decide  is.  Whether  the  price  of  this  estate  is  to  be  considered  as  heritable  or  movable 
property  t    Kow,  before  I  call  your  Lordships'  attention  to  the  law  upon  this  subject, 
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it  will  be  material  to  state  to  your  Lordships  the  instruments  of  sale  of  the  property. 
Tour  Lordships  are  aware  that  a  sale  is  completed  in  Scotland  without  the  solemn  deeds 
required  in  England.  A  letter-missive,  as  it  is  called,  and  the  answer  to  it,  constitute  a 
sale.  Now  the  offer  of  sale  is  in  these  words.  It  is  written  by  Mr.  Pedie,  a  writer  to 
the  signet  in  Edinburgh :  *  Edinburgh,  2d  November,  1822. — Sir,  I  hereby  offer  you  for 

*  the  three  fourth  parts  of  the  property  at  Broughton,  belonging  to  your  clients,  Messrs. 

*  Anderson  and  Mrs.  Mackenzie,  the  sum  of  L.2700  sterling,  payable  as  follows,  viz.  two- 

*  thirds^thereof  two  years  after  Whitsunday  next,  which  is  to  be  the  term  of  my  entry  to 

*  the  premises,  and  to  bear  interest  from  said  term  of  Whitsunday  1823,  at  four  per 

*  cent.,  and ' — these  are  the  material  words — *  and  to  remain  a  burden  over  the  property 

*  till  paid ;  and  the  remaining  third  part  to  be  payable  at  Whitsunday  next.'  That  is 
all  that  is  material  of  the  letter.  Then,  in  answer  to  this,  a  note  is  written  by  Mr. 
Baillie  to  Mr.  Pedie : — *  Edinburgh,  2d  November,  1822. — I  accept  your  offer,  before 

*  written,  on  the  part  of  my  constituents.'  These  notes  constitute  a  conve3rance  of  this 
property.  The  testator  did  not  die  till  after  the  first  instalment,  which  was  payable  at 
Whitsunday,  had  been  actually  paid ;  and,  therefore,  there  is  no  dispute  about  that. 
The  dispute  is  with  respect  to  the  remaining  three  parts,  which  are  a  charge,  in  the 
words  I  have  read  to  your  Lordships,  '  to  remain  a  burden  over  the  property  till  paid.' 
Now,  on  the  part  of  the  appellants,  it  is  contended  that  the  Court  below  were  wrong  in 
deciding  that  this  is  to  be  considered  as  heritable  property.  On  the  part  of  the  appellants 
it  is  contended,  that  though  this,  whilst  it  existed  as  an  estate,  was  unquestionably 
heritable  property,  yet,  by  the  act  of  sale,  a  disposition  is  shown  to  convert  that  which 
was  heritable  property  into  movable  property,  and  therefore  that  it  became  movable 
property.  On  the  other  hand,  it  is  said,  No,  it  is  not  converted  into  movable  property ; 
but  that,  by  the  operation  of  the  words,  (which  I  have  read  to  your  Lordships,)  though 
[332]  the  estate  be  gone,  that  is,  though  the  land  be  gone,  there  is  an  heritable  property 
in  the  price  of  that  estate,  created  by  the  use  of  those  words.  The  appellants  insist^ 
also,  before  your  Lordships,  that^  to  create  an  heritable  property,  certain  solemnities  are 
necessary  in  the  instruments  by  which  that  is  to  be  effected ;  and  it  will  be  material  for  me 
to  mention  that,  in  support  of  that  argument,  the  appellants  refer  to  a  very  learned 
writer,  Mr.  Bell.^  Now,  I  beg  your  Lordships  to  attend  to  what  Mr.  Bell  says ;  and  I 
think  your  Lordships  will  find  that  the  very  authority  to  which  they  have  referred 
decides  that  point  against  them.  There  can  be  no  doubt  that^  if  a  new  heritable  estate 
was  to  be  created,  all  the  solemnities  pointed  out  by  the  appellants  would  be  necessary 
to  give  effect  to  that  estate ;  and  therefore,  if  that  were  the  case,  your  Lordships  would 
have  to  say,  that,  whatever  the  testator  intended,  he  has  not  carried  that  intention  into 
effect  by  sufficient  legal  forms ;  and  it  seems  to  me  that  that  objection,  if  it  were  well 
founded,  would  dispose  of  that  part  of  the  case.  But  then  it  is  said,  on  the  other  hand 
— ^We  admit  l^t,  if  the  ancestor  had  not  any  heritable  interest  in  this  property,  this 
instrument  would  not  have  created  an  heritable  interest ;  but  we  say  that  the  heritable 
interest  that  was  in  him  remained  in  this  part  of  the  property  till  the  money  was  paid. 
The  question  is — Whether  there  did  not  remain  in  him  an  heritable  interest  out  of  the 
old  estate,  which  is  not  got  rid  of  till  the  price  of  that  estate  is  paid  ?  Now,  my  Lords, 
it  was  very  ingeniously  argued  at  your  Lordships'  bar,  that^  in  this  case,  the  whole 
interest  in  the  land  was  parted  with,  and  that  nothing  but  the  burden  upon  the  land 
remained.  But  it  occurred  to  me,  I  confess,  at  the  time,  that  the  burden  upon  the  land 
must  constitute  an  heritable  interest  in  the  land.  The  burden  enables  the  person  who 
had  that  burden  to  possess  himself  of  the  estate,  in  case  the  price  should  not  be  paid — 
otherwise  what  security  is  it  1  If  the  man  had  no  security  against  the  land,  of  what 
avail  would  be  those  words,  *to  remain  a  burden  over  the  property  till  paid?'  It 
appeared  to  me,  therefore,  that,  upon  that  principle,  it  was  not  to  he  considered  that  the 
whole  heritable  interest  was  gone,  and  that  this  was  a  mere  lien  upon  it,  but  that  a 
sufficient  heritable  interest  remained  in  the  person  who  is  the  seller  of  the  estate,  in 
order  to  entitle  him  to  get  possession  of  the  estate,  in  case  the  price  should  not  be  paid. 
My  Lords,  I  am  borne  out  in  this  by  the  learned  writer  whose  name  I  have  already 
mentioned.  Mr.  Bell  says — *  The  price  may  be  allowed  to  remain  unpaid,  secured  over 
'  the  land.  The  security  may  be  constituted  either  by  an  heritable  bond,  or  by  render- 
^  ing  the  price  a  burden  in  the  conveyance.*    Now,  this  is  not  a  security  constituted  by 

1  Bell  on  Completing  Titles,  93. 
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an  heritable  bond,  as  I  have  said;  but  the  question  is— Whether  it  is  a  security 
constituted  by  rendering  the  price  a  burden  in  the  conveyance  <  The  words  which 
I  have  read  to  your  Lordships  clearly  do  render  the  price  a  burden  upon  the  con- 
veyance.      *In  the  latter  case,'  says  the  same  learned  writer,  'where  a  [333]  price 

*  is  declared  to  be  a  real  burden  on  the  estate  by  reservation,  not  only  is  the  pur- 
'  chaser's  right  burdened,  but  the  seller's  original  right  is  reserved  to  the  extent  of  the 
'  debt,  so  that  the  debt  stands  secured  on  the  seller^s  own  inf ef tment ; '  and  he  after- 
wards observes,  that  *  in  the  constitution  of  a  lien  by  reservation,  there  are  two  feudal 

*  estates.  There  is  one  feudal  estate  conveyed  to  the  purchaser,  standing  on  his  infeft- 
'  mentj  but  burdened  with  the  price ;  the  real  right  in  the  lands,  for  security  of  the 
'  price  reserved  in  the  person  of  the  seller,  forms  another  feudal  estate,  standing  on  the 
'  seller's  original  infeftment."  The  seller's  original  infeftment  remains  still  in  the  repre- 
sentatives of  the  seller ;  and  if  it  does,  this  is  an  heritable  estate.  My  Lords,  I  have,  as 
it  is  my  duty  to  do,  since  I  heard  this  case  argued,  looked  at  every  one  of  the  cases  tiiat 
have  been  cited  on  the  part  of  the  appellants.  In  every  one  of  them  there  is  this  dis- 
tinction between  them  and  the  present  case,  that  there  the  property  is  conveyed  away 
without  a  conveyance  creating  an  heritable  burden;  and  then,  it  is  admitted  by  the 
respondent  that  there  is  no  charge  upon  the  land.  All  the  cases  referred  to,  on  the  part 
of  the  appellants,  on  this  part  of  the  case,  (with  the  exception  of  one  I  will  just  mention, 
before  I  have  done,)  are  cases  where  the  seller  has  not^  as  he  has  done  in  this  case, 
reserved  any  charge  upon  the  land.  These  authorities,  therefore,  do  not  appear  to  me 
to  bear  upon  the  present  case.  There  is  one  case,  however,  that  has  been  mentioned, 
which  I  think  it  right  to  notice.  That  is  the  case  of  Waugh  t;.  Jamieson,  (Mor.  5524,) 
upon  which  the  appellants  mainly  rely.  They  say,  that  the  sum  may  be  movable,  and 
yet  it  may  be  heritably  secured ;  and  that  case  is  referred  to  for  the  purpose  of  proving 
that,  though  heritably  secured,  yet  it  may  be  movable.  In  the  case  of  Waugh  v.  Jamie- 
son,  it  is  stated  by  the  reporter  that  their  Lordships  came  to  the  following  resolution : — 
That  it  is  consistent  that  a  sum  should  be  movable,  and  yet  that  it  should  be  considered 
heritably  secured.  Now,  my  Lords,  if  this  case  bore  more  immediately  upon  the  point 
than  it  does,  I  should  be  bound  to  state  to  your  Lordships,  that  that  is  not  the  point 
decided  in  the  case.  This  is  a  mere  obiter  dictum  of  the  Judges ;  and  your  Lordships 
well  know  that  the  obiter  dicta  of  the  Judges  are  not  entitled  to  that  consideration 
which  their  opinion,  expressed  upon  the  point  they  are  called  upon  to  decide,  is  entitled 
to.  But  if  the  case  be  examined  still  further,  your  Lordships  will  find  it  does  not  touch 
this  point  at  all ;  because,  what  was  decided  ?  Why,  that  it  is  consistent  that  a  sum 
should  be  movable,  and  yet  heritably  secured;  and  the  instance  they  put  is  this,  'as  in 
'  the  case  of  bygone  annual-reuts,  due  upon  infeftment  of  annual-rents.'  Tour  Lordships 
know  that  an  infeftment  of  annual-rents  makes  the  annual-rents  an  heritable  property, 
just  as  a  rent-charge  in  this  country  is  real  property.  In  England,  if  a  man  grants  to 
another  a  rent-charge,  that  rent-charge  will  descend  to  the  heir  of  the  grantor ;  but  if 
there  are  bygone  rents  which  become  due  in  the  lifetime  of  the  grantor,  these  are  said  to 
be  fruits-fallen,  and  go  to  the  executor  of  the  grantor.  That  is  precisely  the  case  upon 
an  infeftment  of  annual-rents.  The  property  in  which  the  party  is  uifeft  is  heritable 
property ;  but  any  bygone  annual-rents  which  become  [334]  due  in  the  lifetime  of  the 
owner  of  the  rent,  will  belong  to  his  executor.  It  appears  to  me,  that^  giving  full  effect 
to  this  case,  it  does  not  touch  the  price  of  the  estate.  The  price  of  the  estate  here  is 
precisely  in  the  situation  of  the  infef t  annual-rents  spoken  of  in  this  particular  case ;  and 
then,  so  far  from  this  decision  being  against  the  judgment  which  has  been  pronounced 
by  the  Court  below,  it  appears  to  me  that  it  is  a  decision  that  goes  in  support  of  that 
judgment.  My  Lords,  for  these  reasons,  I  am  humbly  to  submit  to  your  Lordships  that 
the  judgment  ought  to  be  affirmed.  I  have  already  stated  to  your  Ix>rdships  that  I  con- 
sidered it  very  important  that  we  should  deliberate  before  we  pronounced  a  decision  in 
this  case ;  because,  although  the  matter  in  dispute  in  this  case  is  not  large,  yet,  when 
your  Lordships  recollect  what  confusion  would  be  introduced  into  property,  if  we  were 
to  decide  now  that  that  goes  to  the  executor,  which  hitherto,  according  to  the  practice  of 
Scotland,  has  gone  to  the  heir,  your  Lordships  cannot  but  perceive  how  greatly  the 
descent  of  property  in  Scotland  would  be  disturbed ;  and  I  conceive  that  nothing  is  more 
mischievous  than  to  disturb  any  settled  rule  which  has  been  once  established,  regulating 
the  descent  of  property.  For  these  reasons,  I  humbly  submit  to  your  Lordships  that 
the  interlocutor  in  this  case  should  be  affibrmed.     At  the  same  time,  I  think  this  is  a 
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hard  case ;  because  it  was  the  intention  of  the  owner  of  this  property  (and  if  he  had 
used  the  proper  means,  he  might  have  carried  that  intention  into  effect)  to  have  given 
this  to  the  lady  instead  of  the  gentleman.  I  think  that,  considering  the  hardship  of  the 
case,  your  Lordships  will  agree  with  me,  that  the  interlocutor  should  be  affirmed,  and 
that  the  appeal  should  be  dismissed  without  costs." 

The  House  of  Lords  accordingly  "  ordered  and  adjudged  that  the  interlocutors 
complained  of  be  affirmed." 

AppdlanU'  Aid?umtie8,—2  Ersk.  3,  17.  Forbes,  Nov.  1683,  (5531).  2  Bell  Com. 
9,  10.  Wilson,  29th  November,  1808,  (F.C.).  Waugh,  18th  February,  1676,  (5524). 
1  Bell  Com.  585.  Stewart,  18th  May,  1792,  (4649).  Winram,  13th  February,  1694. 
(4  Brown,  Sup.  53).  Stewart,  February,  1615,  (5488).  Watson,  February  7,  1635, 
(5489).  M^Nicol,  16th  June,  1814,  F.C.  Lament,  Dec.  4,  1789,  (5494).  1  BelFs 
Com.  690. 

Begpondeni's  Authorities.— 2  Ersk.  2,  20.  3  Ersk.  8,  20.  3  Stair,  2,  3.  2  Ersk. 
2,  5,  and  17.  Bell  on  completing  Titles,  93,  94.  M*Nicol,  3l8t  Jan.  1816,  (F.C.)  3 
Ersk.  9,  48. 

J.  and  A.  Smith — J.  Chalmer, — Solicitors. 
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John  Marquis  of  Bute,  Appellant. — Lushington — James  Campbell 

John  Cooper  and  Others,  (Executors  of  the  Reverend  James  Cooper,) 
Respondents. — Spankie — Robertson. 

17th  Nov.  1830. 

Pbbsumption  —  Proving  of  the  Tenor.  —  Circumstances  under  which  it  was  held 
(affirming  the  judgment  of  the  Court  of  Session)  that  a  Bond  which  had  heen 
destroyed,  was  to  he  presumed  unconditional 

James  Cooper,  son  of  Dr.  Cooper,  Professor  of  Astronomy  in  the  University 
of  Glasgow,  was  educated  for  the  Church  of  Scotland,  and,  previous  to  1809,  had 
been  appointed  keeper  of  the  Coll^  Museum  of  Glasgow,  at  a  salary  of  L.65. 
The  late  Marquis  of  Bute,  grandfather  of  the  appellant,  was  about  this  time 
residing  at  Mount  Stuart,  in  the  island  of  Bute,  and  being  desirous  to  have  a  fit 
person  to  superintend,  while  there,  the  studies  of  his  grandson  Lord  James 
Stuart,  Mr.  James  Cooper  was  recommended  to  him,  and  engaged  in  the  month 
of  January  1809.  Mr.  Cooper  remained  at  Mount  Stuart  for  about  four  or  five 
months,  when  he  returned  to  Glasgow ;  and  on  the  23d  of  June,  the  Marquis 
wrote  to  him,  stating  that  he  had  ordered  fifty  guineas  to  be  paid  to  him,  and 
returning  him  thanks  for  the  attention  which  he  had  paid  to  his  grandson.  He 
farther  stated,  that,  "  situated  as  I  happen  to  be,  without  entering  into  further 
"  reasoning,  I  must  observe  to  you  the  impossibility  of  holding  out  other 
"  prospects  of  assistance  than  what  is  personal  to  myself.  Should  a  vacancy 
"  take  place,  for  example,  in  the  kirk  of  Rothesay,  and  you  competent  to  the 
**  presentation,  I  pledge  my  word  to  bestow  it  in  your  favour.  In  the  interim, 
"  did  it  suit  your  views  and  convenience  to  live  in  my  house,  I  shall  gladly 
"  receive  you,  oflfering  you,  in  such  case,  a  salary  of  one  hundred  pounds  (L.100,) 
"  and  to  add  ten  pounds  (LIO)  more  to  defray  the  cost  of  washing.  Such 
"  arrangement  to  date  from  the  moment  of  your  joining  me— say  the  b^inning 
"  of  November  next,  after  your  examination.  Your  journey  to  be  paid  for  by 
"  me ;  likewise  those  you  may  be  called  upon  to  make  for  the  scune  purpose. 
"  This  salary  of  L.100  I  propose  continuing  until  you  get  the  living  of  Rothesay, 
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"  or  that  you  are  able  to  obtain  a  better  proviBion."  After  making  an  effort  to 
acquire  the  Gaelic  language,  which  was  essential  to  qualify  him  for  the  church 
of  Eothesay,  Mr.  Cooper  wrote  to  the  Marquis  on  the  24th  of  August,  that  he 
found  it  [336]  impracticable;  that  he  was  therefore  obliged  to  abandon  any 
prospect  of  a  provision  from  that  quarter ;  but  stating  that,  "  as  you  fonnerly 
"  mentioned  that  you  were  to  continue  my  appointment  till  I  should  get  the 
"  living  of  Eothesay,  or  that  I  am  able  to  get  a  better  provision,  you  may  now, 
"  if  you  judge  proper,  alter  the  terms  in  such  a  manner,  that  the  appointment 
"  shall  not  continue  longer  that  it  probably  would  have  done  had  I  been  able, 
"  by  acquiring  the  Gaelic  language,  to  have  accepted  of  the  church  of  Eothesay." 

His  Lordship  was,  at  this  time,  desirous  to  have  a  tutor  to  attend  his  son. 
Lord  Dudley  Stuart,  and  intended  to  go  abroad.  Some  intermediate  correspond- 
ence then  took  place,  in  which  his  Lordship  mentioned,  that  although  he  had  no 
hesitation  in  asking  Mr.  Cooper  to  give  up  his  situation  as  keeper  of  the  Museum, 
on  the  supposition  that  he  would  be  able  to  accept  of  the  church  of  Eothesay, 
when  it  became  vacant,  and  he  could,  in  the  interim,  make  good  the  value  of  his 
situation  as  keeper,  yet,  as  matters  stood,  he  could  not  aak  him  to  do  so :  but  if 
he  thought  fit  to  accept  of  his  proposition,  it  was  still  open.  This  was  declined ; 
and  on  the  8th  of  November,  the  Marquis  wrote  from  London  to  Mr.  Cooper^s 
father,  in  these  terms ; — "  Having  reflected  upon  the  best  means  of  securing  to 
"  your  son  James  a  settled  permanency,  should  he  incline  to  attach  himself  to 
"  my  house,  I  beg  to  state  my  readiness  to  execute  a  bond  of  annuity  in  his 
"  favour  of  L.100,  payable  out  of  my  landed  property.  Should  the  arrangement 
"  meet  your  approbation,  it  might  perhaps  preclude  the  necessity  of  so  immedi- 
"  ately  attending  to  the  preparations  for  the  church,  which  could  be  carried  on 
"  in  any  leisure  moment  You  will  be  so  good  to  favour  me  with  your  answer 
"  so  soon  as  you  can,  directed  to  London."  To  this  communication,  Mr.  Cooper's 
father,  on  the  11th,  made  this  answer:  "The  desire  which  you  express  that 
"  James  should  attach  himself  to  your  house,  cannot  but  be  both  to  hun  and  me 
"  in  a  high  degree  flattering,  and  the  arrangement  you  have  the  goodness  to 
"  propose,  so  far  as  you  have  explained  it,  meets  with  my  hearty  approbation. 
"  As,  however,  it  would  be  desirable  for  James,  before  it  be  finally  fixed,  to 
"  know  some  particulars  respecting  the  nature,  and  probable  duration  of  his 
"  services,  I  hope  your  Lordship  will  not  disapprove  of  leaving  the  final  adjust- 
"  ment  open  tiU  he  comes  up,  in  consequence  of  your  very  kind  invitation.  He 
"  is  now  about  ready  to  set  out,"  &c.  The  Marquis,  on  the  14th,  wrote  that  he 
intended  to  go  abroad,  and  to  take  Mr.  Cooper  with  him,  which  would  be  highly 
advantageous  to  him,  and  which,  [337]  he  trusted,  would  therefore  meet  with  his 
father's  concurrence.  To  this  Dr.  Cooper  answered,  that  his  son  had  set  off,  but 
that  he  was  persuaded  that  he  would  accept  of  the  proposal  with  gratituda 

Mr.  Cooper  sailed  from  Leith  on  the  19th,  and  on  his  arrival  in  London  on 
the  23d,  the  Marquis  granted  to  him  a  bond  of  annuity  for  L.100,  which  was 
prepared  by  the  late  Mr.  Chahner,  solicitor ;  and  immediately  thereafter  went 
abroad  witn  his  family,  accompanied  by  Mr.  Cooper,  who  sent  the  bond  to  his 
father  in  Scotland.  They  returned  about  July  1810,  and  his  Lordship  then 
ordered  his  bankers  to  pay  up  the  arrears  of  the  fiwmuity  to  Mr.  Cooper,  and  to 
give  him  credit  for  the  annuity. 

Mr.  Cooper  soon  thereafter  took  orders  in  the  Church  of  England,  and,  in 
June  1811,  was  presented  by  the  Marquis  to  the  rectory  of  Landough,  and  in 
November  thereafter  to  the  vicarage  of  Eoath,  both  in  the  county  of  Glamorgan, 
and  producing  about  L.300  a-year.  He  conthiued  to  reside  with  the  family  as 
tutor  to  Lord  Dudley  till  August  1812,  performing  his  ecclesiastical  duties  by 
means  of  a  curate.  Lord  Dudley  having  been  sent  to  school,  Mr.  Cooper  entered 
himself  in  October  of  that  year  as  a  gentleman  commoner  of  Bonnet's  College, 
Cambridge.  The  annuity  was  paid  tm  the  26th  of  November,  and  it  appeared, 
that  in  January  or  February  1813,  he  had  written  to  his  father  for  the  bond. 
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which  was  immediately  sent  to  him,  and  delivered  by  him  to  the  Marquis.  His 
letter  to  his  father  was  not  preserved.  On  the  5th  of  February,  the  Marquis 
wrote  to  his  bankers,  requesting  "  the  annuity  hitherto  paid  to  the  Eeverend 
"  James  Cooper,  of  LlOO,  may  be  discontinued,  that  matter  being  otherways 
"  settled." 

About  this  time,  Mr.  Cooper  showed  symptoms  of  insanity ;  and  having  come 
to  the  house  of  the  Marquis,  his  Lordship  wrote  to  Mr.  Cooper's  uncle,  (Dr. 
Thomson,  who  resided  near  Cambridge,)  informing  him  of  the  circimistance.  In 
consequence  of  this,  Mr.  Cooper  was  removed  to  Glasgow,  and,  after  a  temporary 
recovery,  he  relapsed,  and  never  recovered.  In  December,  1816,  he  was 
cognosced  by  a  Jury,  who  found  that  he  had  been  insane  since  December  1812, 
and  his  father  was  appointed  his  tutor. 

The  Marquis  having  died,  and  been  succeeded  by  the  appellant,  an  action 
was  raised  in  October  1817  against  him,  by  Dr.  Cooper,  in  name  of  his  son,  and 
of  himself  as  his  tutor,  for  pajrment  of  the  annuity.  In  defence,  the  appellant 
maintained,  1.  That  the  bond  having  been  deliveiiad  up,  must  be  held  to  have 
been  discharged  £tnd  extinguished,  the  more  especially  as  [338]  it  could  not  be 
found  in  the  repositories  of  the  late  Marquis,  by  whom  it  must  have  been 
destroyed  as  a  cancelled  document ;  and,  2.  That  at  all  events,  if  it  were  to  be 
held  not  to  have  been  validly  delivered  as  an  extinguished  document,  it  was 
incumbent  on  the  pursuers  to  prove  the  terms  of  it — that  it  was  clear,  from  the 
correspondence,  that  it  must  have  been  granted  conditionally,  or  till  the  late 
Marquis  should  be  able  to  make  an  equal,  or  a  better  provison,  in  favour  of  Mr. 
Cooper ;  and  that  by  presenting  to  him  the  two  livings,  he  had  performed  that 
condition. 

After  some  procedure  before  the  Lord  Ordinary,  as  to  the  necessity  of  a 
process  of  proving  the  tenor,  the  Court  (of  consent  of  the  appellant)  dispensed 
with  a  formal  process  of  that  nature,  and  allowed  evidence  to  be  adduced  of  the 
terms  of  the  bond  About  this  time,  (March  1822,)  Mr.  James  Cooper  died, 
and  his  executors  brought  a  supplementary  action,  concluding  to  have  it  found, 
that  the  bond  had  been  delivered  up  when  he  was  insane ;  that  the  obligation 
remained  in  subsistence  till  his  death ;  and  for  L.900,  as  the  bygone  annuities. 
This  action  having  been  conjoined  with  the  original  one,  two  witnesses,  Dr. 
Meikleham,  Professor  of  Natural  Philosophy  in  the  University  of  Glai^w,  and 
Dr.  Thomson,  Mt.  Cooper's  uncle  (of  consent  of  the  appellant),  were  examined, 
both  of  whom  deponed  that  they  had  read  the  bond — that  it  was  an  annuity  for 
life,  and  that  so  far  as  they  recollected,  it  was  not  qualified  by  any  condition.  The 
Court,  on  the  22d  of  June,  1827,  found,  "  that  the  bond  libelled  must  be  held  to 
"  have  been  unconditional,  and  to  have  been  granted  by  the  late  Marquis  of 
**  Bute  to  the  late  Eeverend  James  Cooper,  for  payment  of  L.100  per  annum, 
"  during  Mr.  Cooper^s  life."  And  thereafter,  they  remitted  the  following  Issue 
to  be  tried  by  a  Jury :  "  It  having  been  decided  by  the  Court  of  Session,  by 
"  interlocutor  dated  the  22d  day  of  June,  1827,  that  an  unconditional  bond  of 
"  annuity,  dated  on  or  about  the  22d  day  of  November,  1809,  was  granted  by 
"  the  late  Marquis  of  Bute  to  the  late  Reverend  James  Cooper,  for  the  payment 
"  of  L.100  Sterling  per  annum,  during  Mr.  Cooper's  life :  And  it  being  admitted 
"  that  the  said  lx)nd  was,  previous  to  the  10th  day  of  February  1813,  trans- 
"  mitted  by  the  said  James  Cooper  to  the  said  Marquis  of  Bute, — ^Whether,  at 
''  the  time  the  said  bond  was  so  transmitted,  the  said  James  Cooper  [339]  was 
"  of  unsound  mind,  and  incapable  of  managing  his  own  affairs  ?  or,  Whether,  at 
"  the  time  the  said  bond  was  so  transmitted,  the  obligation  therein  contained 
"  had  been  extinguished  ? "  The  Jury  returned  a  verdict,  finding,  "  on  the  first 
"  Issue,  that  at  the  time  the  bond  was  transmitted  by  the  said  James  Cooper, 
"  he,  the  said  James  Cooper,  was  of  unsound  mind,  and  incapable  of  managing 
"  his  own  affairs :  And  on  the  second  Issue,  that  at  the  time  the  said  bond  was 
"  80  transmitted,  the  obligation  therein  contained  had  not  been  extinguished." 
S.R.R.  V.  26 
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In  consequence  of  this  verdict,  the  Court,  on  the  20th  of  December,  1828,  found 
"  the  defender  liable  in  payment  to  the  pursuers  of  the  sum  of  L.900  sterling,  as 
"  nine  years  annuity  due  to  the  late  Reverend  James  Cooper,  from  the  23d  day 
"  of  November  1812  years,  to  the  23d  day  of  November  1821  years,  with 
"  simple  interest  thereon,  since  the  same  fell  termly  due." 

The  Marquis  of  Bute  appecded. 

Appellant. — 1.  As  the  action  is  founded  on  a  bond,  it  was  incumbent  on  the 
respondents  either  to  have  produced  it,  or  a  decree  of  proving  of  the  tenor.  It 
is  true  that  the  appellant  (Uspensed  with  a  formal  action  of  proving  the  tenor ; 
but  the  respondents  were  nevertheless  bound  to  adduce  evidence  equally  con- 
clusive, as  to  the  terms  of  the  bond,  as  if  the  proof  had  been  taken  in  a  r^ular 
proving  of  the  tenor.  In  a  process  of  that  nature,  the  whole  contents  of  the  deed 
must  be  libelled,  with  all  its  limitations  and  provisions ;  and  clear  evidence  of 
the  contents  must  be  adduced.  But  in  the  present  case,  neither  the  scroll,  nor 
any  written  adminicle,  (except  the  note  by  the  late  Marquis  to  lus  bankers),  was 
produced ;  and  the  only  witnesses  were  two  gentlemen,  who  were  not  profession- 
ally acquainted  with  the  nature  of  such  deeds,  and  who  gave  their  testimony  at 
the  distance  of  more  than  15  years  from  the  time  when  they  had  read  the  deed. 
It  was  impossible,  therefore,  to  hold  that  there  had  been  satLsfactory  evidence  of 
the  tenor  of  the  bond. 

2.  From  the  terms  of  the  correspondence,  it  must  be  presumed  that  it  was 
granted  subject  to  the  condition,  that  so  soon  as  the  late  Marquis  procured  for 
Sir.  Cooper  a  better  provision,  it  should  come  to  an  end ;  and  as  he  had  presented 
to  him  two  livings  worth  L.300  a-year,  and  the  bond  had  thereupon  been  delivered 
up,  the  condition  must  be  held  as  having  been  implemented. 

[340]  The  responderUs^  counsel  having  begim  to  address  the  House, 

Lord  Wynford  said.  My  Lords,  I  think  it  would  be  wasting  your  Lordships' 
time  to  allow  the  learned  counsel  for  the  respondents  to  argue  this  case.  It 
appears  to  me  to  be  perfectly  clear,  notwithstanding  the  very  able  arguments  you 
have  heard  from  Dr.  Lushington  and  Mr.  Campbell,  that  there  is  not  the  least 
pretence  for  disturbing  this  judgment.  A  great  many  observations  have  been 
made  upon  the  evidence,  as  to  the  state  of  mind  of  this  gentleman  at  the  time  of 
the  delivery  up  of  the  bond,  which  is  the  only  mateiial  point  Now,  it  appears 
to  me,  that  we  are  precluded  from  considering  the  eflfect  of  that  evidence — ^if  we 
were  not,  I  agree,  there  are  many  important  observations  which  might  be  made 
as  to  the  condition  of  this  gentleman  at  that  time ;  but  the  jury  have  found  the 
fact  of  the  insanity  at  that  time,  and  it  is  now  open  to  your  Lordships  to  consider 
the  propriety  of  that  finding. 

The  Earl  of  Badnor. — I  b^  pardon  for  interrupting  the  Noble  and  Learned 
Lord ;  but,  I  confess,  it  appears  to  me  that  the  usual  mode  of  proceeding  is,  when 
the  appellant  has  gone  through  his  case,  that  the  respondent  is  to  answer  it,  and 
the  appellant  replies.  If  there  is  any  reason  for  going  out  of  the  usual  course  of 
proceeding  in  this  case,  we  must  discuss  the  reason  for  so  doing  in  the  absence  of 
the  learnM  counsel ;  and,  I  confess,  it  would  be  with  great  diffidence  I  should 
object  to  any  course  of  proceeding  proposed  by  the  Noble  Lord,  but,  at  the  same 
time,  I  shoidd  be  glad  to  hear  Us  arguments  for  a  departure  from  the  usual 
course  of  proceeding ;  and  I  should  be  glad  to  hear  the  Noble  Lord's  reason  for 
deciding  without  hearing  counsel  on  the  other  side.  The  Noble  Lord  will  excuse 
me  for  interrupting  him. 

Lord  Wynford. — Counsel  will  withdraw. — (Counsel  retired  from  the  bar.) — ^I 
consider  they  have  withdrawn.  We  have  never  considered  it  necessary  that  tiiey 
should  actually  withdraw,  because  it  is  better  they  shotdd  be  present  to  hear  the 
reasons  upon  which  the  judgment  is  given.  If  any  Noble  Lord  entertains  the 
least  doubt,  it  is  fit  that  the  case  should  go  to  its  end ;  but  I  thought  it  so  clear 
that  it  would  be  a  waste  of  your  Lordships'  time  to  hear  it  any  fiuiiher  argued 
I  have  so  much  respect  for  the  opinion  of  any  one  of  your  Lordships,  that  if 
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any  Noble  Lord  entertains  the  shadow  of  a  doubt,  I  should  think  it  fit  that  the 
case  should  be  heard  to  the  end.  If  your  Lordships  expressed  a  doubt,  I  should 
wish  the  case  to  be  heard  through. 

Earl  of  Radnor, — I  confess  I  should  like  to  hear  the  case  [341]  go  on.  I 
hope  for  the  indulgence  of  your  Lordships  for  suggesting  any  thing  in  opposition 
to  the  opinion  of  the  Noble  and  Learned  Lord ;  but,  I  must  confess,  I  should  like 
to  hear  the  case  go  on.  I  quite  agree  with  the  Noble  and  Learned  Lord,  that  it 
is  most  desirable  to  support  the  opinion  of  the  jury ;  but  it  does  not  appear  to 
me,  that  the  opinion  of  the  jury  is  decisive  of  the  case ;  and  though,  in  point  of 
fact,  this  gentleman  may  have  been  insane  at  the  time  the  bond  was  given  up, 
which  the  appellant  does  not  contend  against ;  and  though  the  verdict  may  have 
been  correct  upon  the  other  point,  namely,  as  to  the  condition  of  the  bond,  and 
the  obligation  therein  contained — 

Lord  Wynford. — ^There  is  no  verdict  upon  that. 

Earl  of  Badnor. — ^The  issue  is, — "  Whether,  at  ,the  time  the  said  bond  was  so 
"  transmitted,  the  oblation  therein  contained  had  been  extinguished  ? " 

Lord  Wynford, — ^That  does  not  touch  the  previous  question ;  that  was  not 
submitted  to  the  jury. 

Earl  of  BadTuyr. — I  confess,  as  the  whole  of  the  arguments  have  struck  me,  I 
think  it  is  desirable  to  hear  the  counsel  argue  it. 

Bespondents. — 1.  The  appellant  having  dispensed  with  a  formal  action  of 
proving  the  tenor,  the  only  question  is,  whether  there  be  satisfactory  evidence  of 
its  terms.  The  existence  of  the  bond  is  admitted,  and  is  proved  by  an  entry  in  the 
books  of  the  agent,  Mr.  Chalmer.  It  is  proved  by  the  letter  of  the  late  Marquis, 
that  in  place  of  giving  Mr.  Cooper  a  temporary  allowance  of  L.100  a-year,  which 
had  been  rejected,  he  had  agreed  to  make  a  permanent  provision  in  his  favour,  and 
it  is  estabUshed  by  his  letter  to  his  bankers,  that  he  had  granted  a  bond  of 
annuity  of  L.100,  and  the  two  witnesses  who  read  it  recently  after  its  execution, 
concur  in  saying,  that  it  was  granted  for  life,  and  that  no  condition  was  attached 
to  it,  except  that  it  should  be  payable  out  of  the  landed  estates  in  Scotland. 

2.  It  is  impossible  to  hold  that  the  bond  could  have  been  qualified  by  the 
condition  that  it  was  to  terminate  when  the  Marquis  should  be  able  to  present 
Mr.  Cooper  to  an  ecclesiastical  living,  because  this  would  have  been  a  transaction 
of  a  simoniacal  nature. 

£arl  op  Radnor. — "  Perhaps  your  Lordships  will  excuse  me — as  I  took  upon  me,  in 
the  course  of  the  cause  yesteiday,  to  interrupt  the  proceedings,  by  suggesting  to  the 
Noble  Lord  at  the  table,  a  request  that  [342]  the  cause  might  not  be  summarily  decided, 
but  that  we  might  hear  the  respondents  in  this  case — ^if  I  detain  your  Lordships  for  a 
few  moments,  while  I  express  the  grounds  on  which  I  have  now  come  to  the  same 
decision  at  which  the  Noble  and  Learned  Lord  on  the  woolsack  had  arrived,  on  hearing 
the  counsel  for  the  appellant.  The  Noble  Lord,  from  his  knowledge  of  the  law,  and  his 
great  habit  of  discussing  these  subjects,  came  to  the  conclusion  much  sooner  than  I  was 
prepared  to  do ;  but  on  further  hearing  of  the  case,  and  a  consideration  of  all  which  has 
been  urged,  I  feel  myself  bound  to  come  to  the  same  conclusion,  hut  not  without  con- 
siderable pain  and  some  difficulty.  It  appears  to  me,  I  confess,  that  the  whole  justice 
of  the  case  lies  on  the  other  side ;  that  there  is  no  ground  whatever  for  imputing  to  the 
late  Lord  Bute,  the  present  appellant's  grandfather,  the  having  entered  into  a  simoniacal 
contract ;  and  that  there  is  no  ground  for  imputing  any  unfair  dealing  to  the  present 
appellant,  the  present  Marquis  of  Bute ;  but  it  appears  to  me  that  the  present  appellant 
is  precluded  from  the  remedy  he  might  have  obtained,  and  becomes  a  defeated  party  in 
this  case,  in  consequence  of  his  own  benevolent  feelings  towards  the  family  of  the 
Coopers,  inasmuch  as  he  was  willing  to  waive  all  legal  objections,  and  unwilling  to  take 
advantage  of  forms ;  and  if  satisfactory  evidence  was  produced  of  the  contents  of  the 
bond,  he  declared  that  he  would  not  stand  on  forms  of  technicality.  It  appears  to  me, 
that,  if  it  had  been  his  wish  to  have  stood  on  those  forms  of  technicality,  he  might 
have  defeated  the  claim  upon  this  bond ;  but  he  waived  that  right,  as  it  appears,  solely 
from  kind  and  benevolent  feelings  to  the  family  of  the  Coopers ;  and  in  consequence  of 
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that,  the  jury  have  found  that  Mr.  Cooper  was  not  of  sane  mind  at  the  time  he  delivered 
up  the  bond ;  and  I  cannot  help  coming  to  the  belief  from  the  evidence,  however 
imperfect  that  evidence  may  be,  by  Dr.  Meikleham  and  Dr.  Thomson,  that  the  bond 
was  a  bond  for  an  annuity  for  life.  Under  all  the  circumstances,  I  think  that  the 
appellant  is  precluded  from  any  further  proceeding,  and  that  the  interlocutors  of  the 
Court  below  must  be  affirmed ;  and  I  have  only  further  to  apologize  for  having  been  the 
occasion  of  occupying  the  time  of  your  Lordships'  House  by  a  continuance  of  the  aigor 
ment ;  but  it  is  satisfactory  to  my  mind,  that  the  House  has 'allowed  the  case  to  go  to 
its  end,  by  which  I  have  come  to  a  decided  opinion,  at  which  I  had  not  arrived  on  the 
hearing  of  the  appellant's  counsel,  that  the  interlocutors  of  the  Court  of  Session  must 
be  affirmed." 

Lord  Wtnfobd. — "  I  am  glad  that  this  case  was  heard  through,  because,  as  it  is 
not  a  case  entirely  free  from  circumstances  which  ought  to  create  doubt^  it  ou^t  to 
be  most  maturely  considered ;  and,  when  we  recollect  that  this  is  the  last  time  at  which 
it  can  be  inquired  iato,  it  is  undoubtedly  fit  that  it  should  be  sifted  to  the  bottom.  I 
beg  to  state  to  your  Lordships,  that  I  never  did  think  there  was  the  least  pretence  f^ 
imputing  any  thing  like  blame,  either  to  tiie  late  Noble  Marquis,  or  to  the  present 
appellant ;  and  I  think  the  present  appellant  owed  it  to  the  memory  of  his  grandfather 
to  put  the  party  claiming  to  proof  of  his  case.  The  Noble  Marquis,  from  the  banning 
to  the  end,  has  shown  that  it  is  not  his  disposition  to  defend  himself  by  matters  of 
form ;  for  he  [343]  has  waived  all  objections  of  that  nature,  and  has  been  most  desiTOus 
that  this  case  should  be  decided  on  tiie  principles  of  justice.  My  Lords,  I  will  not  go 
into  all  the  particulars  of  this  case ;  there  were  originally  four  questions.  The  first 
question  was, — Whether  any  bond  existed,  and  what  were  the  contents  of  that  bond  ! 
The  second  question  was, — Whether  any  interest  was  payable  on  the  instalments  due 
upon  that  bondl  The  third  question  was, — It  being  taken  for  granted,  and  the  &ct 
being  undoubted,  that  the  bond  was  given  up  and  destroyed.  Whether  that  was  a 
delivery  up,  by  the  obligee,  with  an  intention  of  putting  an  end  to  the  obligation  which 
Lord  Bute  was  under  of  paying  this  annuity  t  or.  Whether  it  was  delivered  up  when  he 
was  not  capable  of  knowing  what  he  was  doing)  The  fourth  question  is, — Whether 
the  obligation  was  extinguished  by  any  act  done  by  Mr.  Cooper)  or.  Whether  it  was 
still  a  subsisting  obligation) — a  question  properly  raised,  for  ^e  purpose  of  removing 
any  unforeseen  difficulty  which  might  arise.  The  two  last  questions  are  put  an  end  to 
by  the  verdict  of  the  jury ;  for  they  have  found  that  Mr.  Cooper  was  insane  at  the 
time  of  the  delivery  up  of  the  bond,  and  that  the  obligation  is  still  an  existing  obliga- 
tion, it  not  having  been  affected  by  any  act  done  by  Mr.  Cooper.  There,  however, 
remain  the  two  other  questions,  namely,  the  question  of  interest,  which  is  hwlly  made 
a  point  here,  or  in  the  Court  below.  I  thii^  there  cannot  be  a  doubt,  that,  by  Uie 
Scotch  law,  interest  is  due ;  and  I  wish  that^  with  r^ard  to  interest  on  money  lent, 
the  English  law  were  assimilated  to  the  Scotch ;  for  I  think  it  is  equitable  that  if  a  man 
retains  the  money  of  another,  and  deprives  him  of  the  means  of  making  a  beneficial  use 
of  it,  he  should  pay  for  the  use  of  it.  I  should,  therefore,  humbly  submit  to  your  Lord- 
ships, that  there  is  no  weight  in  this  objection. 

"This  brings  me  to  the  only  other  question  of  importance,  namely, — Whether  a 
bond  existed,  and  what  was  the  nature  of  it)  That  a  bond  existed  there  is  no  doubt 
Then,  what  was  the  nature  of  that  bond )  Was  it  a  conditional,  or  an  absolute  bond )  If 
it  was  an  absolute  bond,  it  continued  an  absolute  bond,  securing  an  annuity  for  life,  and 
the  annuity  continued  payable  up  to  the  period  of  Mr.  Cooper's  death ;  and,  in  that  case, 
the  sum  found  due  by  the  Court  below  would  be  perfectiy  correct  It  will  be  tnafArif^]^ 
before  I  call  your  Lordships'  attention  to  the  evidence,  in  respect  of  this  bond  being  an 
unconditional  bond,  to  desire  your  Lordships  to  advert  to  the  distinction  between  the 
terms  in  the  letters  of  Lord  Bute ; — in  respect  of  the  first  proposition  made,  and  the 
subsequent  proposition,  it  being  quite  clear,  that^  when  the  first  proposition  was  made, 
no  bond  was  ever  intended  to  be  given,  but  that  it  was  intended  to  rest  upon  the 
personal  obligation  of  the  Marquis, — *  until  you  get  the  living  of  Bothesay,  I  will  give 
*  you  L.100  a-year,  and  L.10  a-year  for  your  washing;'  but  no  further  consideration 
was  then  intended.  Your  Lordships  know,  that  that  went  off  in  consequence  of  Mr. 
Cooper  not  being  able  to  make  himself  sufficientiy  acquainted  with  the  Gaelic  language, 
to  qualify  himself  for  taking  that  living ;  and,  afterwaitls.  Lord  Bute  appears  to  have  been 
very  anxious  that  Mr.  Cooper  should  have  the  care  of  his  grandson,  and  then  he  writes 
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him  a  letter,  which  I  am  now  about  to  read, — and  I  [344]  think  it  most  important,  as 
your  Lordships  will  perceive  the  difference  between  that  letter  and  the  former,  to  wldch 
I  have  before  alluded,  which  referred  to  an  engagement  which  was  considered  to  be  of 
a  temporary  nature.  The  letter  is  addressed  to  Dr.  Cooper,  the  father,  and  is  in  these 
terms : — '  Sir,  having  reflected  upon  the  best  means  of  securing  to  your  son  James  a  settled 
<  permanency,  should  he  incline  to  attach  himself  to  my  house,  I  beg  to  state  my  readi- 
'  ness  to  execute  a  bond  of  annuity  in  his  favour  of  L.lOO,  payable  out  of  my  landed 
*  property.  Should  the  arrangement  meet  your  approbation,  it  might  perhaps  preclude 
'  the  necessity  of  so  immediately  attending  to  the  preparations  for  the  church,  which 
'  could  be  carried  on  in  any  leisure  moment  You  will  be  so  good  to  favour  me  with 
'  your  answer  as  soon  as  you  can,  directed  to  London.'  So  that  your  Lordships  see  now 
the  church  was  no  longer  looked  to ; — he  had  given  up  all  idea  of  his  getting  into  the 
church,  and  looked  only  to  that  which,  in  the  language  of  this  letter,  ia  described  as 
'  settled  permanency ;  *  and  tlus  letter  states  that  which  is  material,  that  that  settled 
permanency  was  to  be  payable  out  of  his  Lordship's  landed  property,  which  is  a  circum- 
stance affording  strong  confirmation  to  the  evidence  of  the  witnesses.  This  proposal  is 
acceded  to,  certainly,  with  the  salvo  that  the  young  man  is  to  be  consulted  whether  he 
will  agree  to  it.  If  he  agrees  to  it,  it  is  to  be  considered  as  settled.  I  conceive  it  is  to 
be  taken  for  granted  that  he  agreed  to  it ;  for  the  bond  was  afterwards  executed.  Now, 
it  is  a  vast  assistance  in  the  administration  of  justice,  when  the  frail  memory  of  man 
can  be  assisted  by  written  documents.  Your  Lordships  perceive  here,  there  is  no  ex- 
pression in  the  letter  implying  that  the  same  idea  still  continued,  which  existed  in  the 
mind  of  Lord  Bute  when  he  wrote  the  first  letter ;  if  it  had,  it  is  natural  to  suppose, 
that  he  would  have  said — I  make  you  this,  not  as  a  permanent  but  a  temporary  settle- 
ment^ to  continue  until  you  get  something  better.  It  is  important,  when  we  are  obliged 
to  trust  so  much  to  parole  testimony,  to  have  that  confirmed  by  such  a  document  as  this, 
in  which  he  says — l&e  settlement  is  to  be  payable  out  of  his  landed  property ;  and  that 
is  material  to  show  the  permanent  interest  which  Lord  Bute  was  willing  to  secure  to 
this  young  man.  If  Lord  Bute  was  about  to  secure  to  him  a  payment  for  five  or  ten 
years,  would  it  be  natural  that  he  should  give  a  security  on  his  landed  property) 
Would  not  the  personal  bond  of  Lord  Bute  have  been  sufficient?  Would  it  not  have 
been  an  act  of  impertinence  and  ingratitude,  if  this  gentleman  had  solicited  his  Lordship 
to  give  him  more  than  his  personal  bond,  and  have  suggested  that  it  ought  to  be  made 
a  charge  on  his  estate)  An  engagement  of  that  duration  probably  would  not  have 
lasted  beyond  the  life  of  Lord  Bute ;  but  we  know,  however  well  conducted  the  afEairs 
of  a  family  may  be  in  one  life,  in  another  the  state  of  things  may  be  very  different ;  and, 
considering  the  security  to  be  one  to  continue  during  the  life  of  this  young  man,  it  is 
but  justice  to  the  Noble  Marquis  to  say,  that  he  might  feel  that  no  other  security 
than  one  affecting  his  land  might  perfectiy  effect  the  object  which  he  stated  himself 
to  have  in  view,  namely,  the  furnishing  to  this  individual  a  permanent  income. 
We  come  next  to  the  parole  evidence;  and  that  certainly  is  imperfect.  It  is  un- 
[346]  -doubtedly  a  very  awkward  thing  to  have  the  contents  of  a  written  instrument  of 
this  sort  proved  by  parole  testimony,  but  in  numerous  instances,  where  written  instru- 
ments are  lost  or  destroyed  by  the  various  accidents  which  occur,  there  is  no  other  way 
in  which  the  contents  of  those  instruments  can  be  proved.  It  is  said  in  the  present 
case,  there  is  no  scroll  or  copy  of  the  bond, — its  contents,  therefore,  can  be  proved  only 
in  one  way,  that  is,  by  the  testimony  of  witnesses.  If  the  testimony  of  witnesses  was 
not  competent  evidence  of  the  existence  of  such  an  instrument,  men  would  be  subject  to 
the  hardships  of  losing  their  rights.  Then,  if  it  is  the  law  that  such  an  instrument  may 
be  proved  by  parole  testimony,  the  law  must  adapt  itself  to  the  infirmity  of  our  condition. 
Those  who  frame  our  laws  know  that  human  memory  is  subject  to  inaccuracy,  and  that 
the  first  perception  is  frequently  erroneous, — that  the  perception  may  be  imperfectly 
retained,  and  that  different  parts  of  an  instrument  will  be  retained  by  different  persons ; 
— this  is  well  known  to  all  persons  who  attend  to  subjects  of  this  kind ;  and  your  Lord- 
ships will  find  in  this  case,  on  referring  to  the  testimony  of  those  two  gentlemen,  (one 
the  Professor  of  Natural  Philosophy  in  the  University  of  Glasgow,)  that  there  are 
between  his  testimony  and  that  of  the  other  witness,  material  discrepancies,  but  they 
are  discrepancies  only  of  such  a  nature  as  are  considered  by  the  best  writers,  instead  of 
weakening,  actually  to  confirm  the  testimony  given.  Both  those  persons,  however,  state 
this  to  be  a  charge  on  the  land,  taking  the  chajracter  of  an  heritable  bond.     It  was,  how- 
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ever,  a  bond  of  that  nature,  that  Mr.  Cooper  might,  if  he  had  suspected  dishonour  or 
injustice  on  the  part  of  this  family,  which  it  was  impossible  he  should,  considering  that 
he  was  bound  to  the  family  by  every  tie  of  gratitude,  converted  it  substantially  into  an 
heritable  bond.  If  the  Court  of  Session  had  seen  that  it  was  the  intention  of  the 
parties  that  it  should  be  an  heritable  bond,  that  Court  would  have  given  the  remedy. 
To  this  instrument  those  persons  speak.  The  effect  of  their  evidence  must  be  taken  to 
be,  that  it  was  the  wish  of  both  parties  that  this  should  be  a  bond  affecting  the  land, 
and  nothing  short  of  it.  And  when  we  see  how  many  instances  occur  in  wluch  there  is 
great  opulence  in  the  parent,  but  which  does  not  continue  with  the  son,  it  is  the  sort  of 
security  which  would  naturally  be  given,  where  it  was  to  continue  for  the  life.  Hie 
occurrence  to  which  I  have  referred  was  not  likely  in  the  present  instance ;  but  when 
we  see  how  frequently  the  property  of  the  father  is  dissipated  by  the  son,  nothing  sh(»t 
of  that  security  would  have  fully  satisfied  that  intention,  which,  in  justice  to  tibe  late 
Marquis,  I  am  bound  to  say  it  was  his  anxious  desire  should  be  made,  namely,  the  giying 
a  permanent  income  to  this  young  man.  Under  these  circumstances,  my  Lords,  if  1^ 
case  had  come  before  me  as  res  nova^  I  should  have  decided  as  the  Court  of  Session 
have  done.  I  should  have  held  that  this  was  a  security  for  life,  affecting  the  landed 
property.  But  it  does  not  come  before  your  Lordships  as  res  novc^  but  it  comes  hefoie 
your  Lordships,  after  having  been  unanimously  decided  by  the  Court  of  Session,  which 
furnishes  a  presumption,  not,  however,  incapable  of  being  reversed,  that  the  view  takoi 
by  the  Court  of  Session  is  correct.  I  therefore  move  your  [346]  Lordships,  that  the 
interlocutors  of  the  Court  below  be  affirmed,  with  L.50  costs." 

The  House  of  Lords  accordingly  ordered  and  adjudged  that  the  interlocutora 
complained  of  be  aflarmed,  with  L.50  costs. 

Appellant's  AutharUies,— 20  Ersk.  1,  56. 

R^onderUs'  Autlwrities.—'FlQUih&s  v.  Lord  Londes,  April  9,  1827.— (1  Bligh,  144.) 

J.  ChalTner — A.  Bobie, — Solicitors. 

[Cf.  LUlies  V.  Laiie,  1832,  11  S.  160;  Leckie  v.  Leckie,  1884,  11  R  1088.] 
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Mrs.  Elizabeth  Ewen  or  Graham,  Appellant. —  Wetherell — Lashinigtm. 

Magistrates  of  Montrose,  (Trustees  of  the  late  John  Ewen,)  Eespondents.— 

iipankie — Bdbertson. 

17th  Nov.  1830. 

Fraud — Disoharob. — Where  a  daughter  had  rights  under  her  father  and  mothrfs 
contract  of  marriage,  and  the  father,  at  a  time  when  she  and  her  hushand  had  just 
attained  migority,  were  in  pecuniary  distress,  and  the  husband  was  about  to  sail 
to  India,  obtained  a  discing  from  them  without  the  assistance  of  an  agent  on 
their  part ;  and  the  discharge  narrated  that  it  was  granted  in  consideration  of  L315, 
agreed  to  be  given  by  the  father  out  of  his  own  free-will,  and  from  regard  to  his 
daughter  and  husband,  (whereas  he  entertained  different  sentiments,)  and  that  one 
half  had  been  instantly  paid,  (whereas  he  retained  a  large  part  in  extinction  of  an 
alleged  debt,  and  only  gave  a  promissory-note  at  twelve  months  for  the  bahmoe;) 
and  the  other  half  was  to  be  payable  at  his  death  Held  (reversing  the  judgment 
of  the  Court  of  Session)  that  the  discharge  was  not  binding. 

Tbstambnt — Wrtt. — "Where  a  trust  deed  of  settlement  for  the  foundation  of  an  hospitel 
for  boys,  was  blank  as  to  the  sum  to  be  provided,  and  the  number  of  boys  to  he 
admitted — Held  (reversing  the  judgment  of  the  Court  of  Session)  that  it  was  inept 
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John  Ewen  married  Janet  Middleton  in  1766 ;  and  on  the  7th  of  December 
of  that  year,  they  executed  a  post-nuptial  contrsu^t,  by  which  it  was,  irUer  alia, 
declared,  "That  the  residue  of  his  whole  subjects,  whether  heritable  or  mov- 
"  able,  shall  belong  to  his  children  equally ;  declaring  hereby,  that  in  case  the 
"  said  child  or  children  shsill  afterwards  die  in  minority,  without  lawful  issue  of 
"  their  bodies,  and  during  the  lifetime  of  the  said  Janet  Middleton,  their  mother, 
"  then  the  general  disposition  before  written,  conceived  in  her  favour,  shall 
"  revive  and  return  to  its  full  force  and  effect,  and  she  shall  have  the  entire  and 
"  free  disposal  of  the  whole  effects  and  subjects,  whether  heritable  or  movable, 
''  hereby  conveyed,  alike  as  if  [347]  there  had  not  been  a  child  of  the  marriage 
''  in  life,  at  the  dissolution  thereof.  And  in  like  manner,  in  case  the  said  John 
"  Ewen  shskll  survive  the  said  Janet  Middleton,  his  spouse,  and  there  should  be 
''  a  child  or  children  of  the  marriage  in  life  at  the  dissolution  thereof,  he  binds 
"  and  obliges  himself  to  aliment,  maintain,  and  educate  the  said  child  or  children 
"  suitable  to  their  station,  until  they  are  put  in  a  way  of  doing  for  themselves, 
**  and  that  the  subjects,  whether  heritable  or  movable,  shall  belong  to  them 
"  equally  at  his  death."  About  the  period  of  the  execution  of  this  deed  the 
appellant  was  bom — she  having  been  baptized  on  the  1st  of  January,  1767.  Her 
mother  died  soon  thereafter,  and  there  was  no  other  child  of  the  marriage.  In 
1787  she  married  ^James  Graham,  second  son  of  William  Graham,  Esq.  of 
Morphie.  They  were  both  at  this  time  about  twenty  years  of  age.  In  the 
course  of  the  following  year  (1788)  they  had  a  son,  and  Mr.  Graham  had  resolved 
to  go  to  India  for  the  purpose  of  improving  his  fortune,  leaving  his  wife  and  child 
in  Scotland.  On  the  evening  of  the  16th  December  of  that  year,  a  deed 
denominated  a  post-nuptial  contract  was  executed  by  Mr.  Graham,  the  appellant, 
and  her  father,  Mr.  Ewen.  It  was  alleged  by  the  appellant  that  this  deed  was 
prepared  by  the  agent  of  her  father,  without  the  intervention  of  any  agent  on 
her  part,  and  that  it  was  brought  by  him  ready  extended,  and  the  immediate 
subscription  of  her  and  her  husband  required,  and  they  accordingly  did  so, 
without  having  seen  the  post-nuptial  contract  which  had  been  made  l^tween  her 
father  and  mother. 

The  deed  proceeded  on  the  narrative  of  the  marriage  between  the  appellant 
and  Graham — that  he  intended  to  go  abroad,  where  he  might  remain  for  some 
time,  and  that  it  was  proper  that  he  should  make  a  provision  for  his  wife  and 
chili  It  then  set  forth  that  "  in  like  manner,  the  said  John  Ewen,  out  of  his 
"  own  free-will,  and  from  the  regard  he  bears  to  his  said  son  and  daughter,  the 
"  parties  have,  with  mutual  advice  and  consent,  concerted  and  settled  upon  the 
''  post-nuptial  contract  underwritten ;  therefore,  in  pursuance  thereof,  the  said 
*'  John  Ewen  hath  instantly,  at  the  making  thereof,  satisfied  and  paid  to  the 
"  said  James  Grahame,  the  sum  of  L.157, 10a,  as  one  moiety  of  L.315  sterling, 
"  which  he  has  agreed  to  give  in  name  of  tocher  or  dowery  with  his  said  daughter, 
''  of  which  moiety  the  said  James  Grahame  and  his  said  spouse  hereby  grant  the 
**  receipt,  and  discharge  the  said  John  Ewen,  his  heirs,  executors,  and  successors, 
"  thereof,  renouncing  the  exception  of  not  numerated  money,  and  all  other 
''  exceptions  and  objections  on  the  contrary.  And  sicklike,  the  said  John  Ewen 
''  binds  and  obliges  him  and  his  foresaids  to  satisfy  and  pay  to  the  [348]  said 
''  James  Grahame,  his  heirs,  executors,  or  assignees,  the  remaining  moiety  or 
''  half  of  the  said  tocher,  being  the  like  sum  of  L.157, 10s.  sterling,  and  that  at 
"  the  first  term  of  Whitsunday  or  Martinmas  next,  and  immediately  following, 
**  year  and  day  after  the  decease  of  the  said  John  Ewen,  with  a  fifth  part  more, 
"  &C.  and  which  whole  sum  of  L.315  SterL  is  hereby  declared  to  be  in  full  satis- 
**  faction  to  the  said  Mrs.  Elizabeth  Grahame,  alias  Ewen,  and  her  said  husband, 
'*  and  they  do  hereby  accept  of  the  same,  in  full  contentation  to  them  of  all  goods, 
"  gear,  debts,  sums  of  money,  and  other  movables  whatsoever,  which  they  might 
"  anywise  ask,  claim,  or  crave  by  and  through  the  decease  of  the  said  Janet 
''  Middleton,  her  mother,  by  virtue  of  her  contract  of  marriage  with  the  said 
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"  John  Ewen,  her  father,  or  of  any  clause,  article,  or  condition  therein  contained, 
"  which  is  hereby  discharged,  to  sdl  intents  and  purposes,  as  fully  and  efiTectually 
"  as  if  the  same  was  particularly  engrossed ;  or  by  any  other  manner  of  way ;  or 
"  by  and  through  the  decease  of  the  said  John  £wen,  her  father,  whenever  the 
"  same  shall  happen  at  the  pleasure  of  God,  either  as  balm's  part  of  gear,  dead's 
''  third,  portion-natural,  or  on  any  other  cause  or  account  whatsoever,  good-will 
"  only  excepted."  The  deed  then  concluded  with  a  provision  by  Grahame  of 
L.500  in  favour  of  his  wife  and  child. 

The  first  moiety  of  the  L.315  was  settled  by  Ewen,  discharging  an  account 
of  L.61,  9a  3d.,  which  he  alleged  was  due  to  him  by  the  appellant  and  her 
husband,  and  by  granting  a  promissoiy-note  for  L.96,  payable  twelve  months 
after  date.  In  regard  to  the  other  moiety,  no  other  security  than  the  personal 
obligation  contemned  in  the  deed  was  granted  for  payment  of  it. 

It  was  allied  by  the  appellant  that  at  this  time  her  father  was  in  opulent 
circumstances,  and  in  a  profitable  trade  as  a  merchant,  drawing  upon  an  average 
about  L700  a-year — ^that  he  was  possessed  of  heritable  property,  and  that  he 
had  never  accounted  to  the  appellant  for  her  mother's  share  of  the  goods  in  com- 
munion. These,  as  well  as  many  other  allegations  made  by  the  appellant,  to  the 
eflFect  of  establishing  fraud  on  the  part  of  her  father,  were  denied,  and  no  proof 
was  taken  in  regard  to  them.  It  was,  however,  suhnitted  that  the  deed  was 
executed  on  the  evening  previous  to  tiie  departure  of  the  appellant's  husband 
for  India,  and  that  it  was  prepared  by  Mr.  Ewen's  agent ;  but  it  was  alleged  that 
ample  means  for  deliberation  and  consideration  were  enjoyed  by  the  appellant 
and  her  husband  before  the  execution  of  the  deed.  It  was  also  sulmitted  that 
they  were  little  more  than  twenty-one  years  of  age  at  the  period  of  its  execution. 

Mr.  Ewen  survived  till  1821,  by  which  time  he  had  accumulated  [349]  a  for- 
tune of  about  L.14,000,  of  which  a  small  part  was  heritable.  On  the  19tb  of 
October,  and  while  on  death-bed,  he  executed  a  trust-disposition  and  deed  of 
settlement  in  favour  of  the  respondents  and  others,  by  which  he  conveyed  to 
them  his  whole  estates,  heritable  and  movable,  for  payment  of  various  legacies, 
and  in  particular,  of  an  annuity  of  L.40  in  favour  of  the  appellant,  and  *'  5thly, 
"  for  payment  to  the  magistrates  and  town  council  of  the  town  of  Montrose,  the 
'*  place  of  my  nativity,  and  the  ministers  or  clergymen  of  that  town,  of  whatever 
<<  sect  or  denomination  of  Christians  they  may  be,  or  to  any  one  or  more  of  t^eir 
*'  number  who  may  be  appointed  by  them,  the  said  magistrates  and  council,  and 
''  clergymen,  to  receive  die  same,  of  the  sum  of  L.6000  sterling,  for  the  founda- 
"  tion  and  establishment  of  an  hospital  in  Montrose,  similar  to  Robert  Gordon's 
**  hospital  in  Aberdeen,  for  the  maintenance,  clothing,  and  education  of  the  lawful 
''  sons  and  grandsons  of  decayed  and  indigent  burgesses  of  guild,  and  craftsmen 
''  burgesses  of  the  said  town  of  Montrose ;  and  which  sum,  and  interest  and 
"  profits  arising  therefrom,  shall  remain  vested  in  the  said  magistrates  and  town 
*'  council,  and  clergymen,  and  be  laid  out  or  managed  by  them  for  the  purposes 
"  aforesaid,  under  such  rules,  r^ulations,  and  directions  as  I  shall  establish  and 
^  appoint,  by  any  separate  deed  or  writing  under  my  hand ;  and  failing  such  deed 
''  or  writing,  under  rules  and  r^ulations  similar  to  those  now  existing  for  the 
"  government  and  management  of  Kobert  (Gordon's  hospital  in  Aberdeen  afore- 
"  said ;  with  such  additions  to,  or  alterations  thereon,  as  may  be  made  by  my 
''  said  trustees,  and  which  they  are  hereby  empowered  to  do ;  and  which  rules, 
"  regulations,  and  directions,  the  said  magistrates  and  town  council,  and  clergy- 
"  men,  shall  be  bound  strictly  to  abide  by  and  observe :  And,  with  respect  to  the 
"  rest,  remainder,  and  residue  of  my  means,  property,  and  estate,  including,  as  a 
"  part  thereof,  the  foresaid  legacy  to  the  said  Baron  Grahame,  my  grandi^n,  in 
"  the  event  of  his  death  before  his  receiving  the  same,  and  also  tiie  sums  to  be 
"  secured  and  set  apart  by  my  said  trustees  for  answering  and  paying  the  fore- 
'*  said  annuities  to  my  said  daughter  and  the  said  Elizabeth  Wallace,  after  the 
''  said  annuities  shall  cease  and  determine,  and  be  no  longer  payable,  I  hereby 
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"  will,  direct  and  appoint  such  residue  and  remainder  to  be  paid  or  conveyed  and 
"  made  over  by  my  said  trustees  to  the  said  magistrates  and  town  council,  and 
"  clergymen  of  Montrose,  or  to  any  one  or  more  of  their  number  authorized  by 
''  them  to  receive  the  same,  as  an  addition  to,  and  to  be  employed  for  the  same 
"  ends  and  purposes  with  the  foresaid  legacy  of  L6000 :  Declaring,  that  the  said 
"  sum  and  residue  [360]  shall  be  payable  by  my  said  trustees  at  the  first  term 
"  of  Whitsunday  or  Martinmas  that  shall  happen  twelve  months  after  my 
''  decease,  or  as  soon  thereafter  as  the  funds  under  trust  can  be  realized :  Also 
"  declaring,  as  it  is  hereby  specially  provided  and  declared,  that  neither  the 
*'  said  sum  and  residue,  nor  any  part  thereof,  shall  be  diverted  at  any  time  from 
"  the  uses  and  purposes  for  wUch  the  same  is  hereby  destined,  or  applied  to  any 
"  other  use  or  purpose  whatever ;  and  the  said  magistrates  and  town  council, 
''  and  clergymen,  shall  lend  out  the  free  balance  of  the  interest  and  profits  axis- 
"  ing  from  the  said  sum  and  residue  every  year,  on  such  heritable  or  personal 
"  security  as  they  may  deem  sufficient  at  the  time,  so  as  the  same  may  su^cumu- 
"  late,  with  the  additional  interest  arising  thereon,  until  the  principal  sums,  and 
*'  accumulated  interests,  shsill  amount  to  the  sum  of  L.  ,  sterling,  when  the 

"  same  shall  be  stocked,  secured,  and  employed  upon  lands,  bonds,  obligations,  or 
"  other  sufficient  security,  from  time  to  time,  for  erecting  and  maintaining  the 
**  foresaid  hospital,  and  for  the  maintenance,  clothing,  and  education  of 
"  boys  of  the  description  above  mentioned :  It  being  always  in  the  power  of  the 
"  managers  of  the  said  funds,  if  they  shaU  continue  to  increase,  to  augment  the 
**  size  of  the  hospital,  and  number  of  the  boys  to  be  maintained  therein,  as  above 
"  mentioned ;  and  they  are  also  hereby  empowered  to  pay  such  sums  of  appren- 
"  tice-fees  for  the  said  boys,  and  for  fitting  them  out  aiter  their  apprenticeships 
"  are  expired,  as  shall  from  time  to  time  to  payable,  for  these  purposes,  to  boys 
''  educated  in  Bobert  Gordon's  hospital  aforesaid." 

Two  days  thereafter,  Mr.  Ewen  died. 

Of  this  deed,  and  also  of  the  post-nuptial  contract  executed  by  her 
and  her  husband,  the  appellant  brought  an  suction  of  reduction,  on  the  ground, 
1st.  That  supposing  the  discharge  was  applicable  to  her  rights  as  heir  of  provi- 
sion under  the  marriage-contract  of  her  father  and  mother,  (which  she  disputed,) 
it  had  been  obtained  by  fraud  and  deception,  and  therefore  ought  to  be  set  aside. 
2d.  That  if  it  did  not  import  such  a  discharge,  then  the  deed  of  settlement  was 
in  fravdem  of  her  rights  as  heir  of  provision.  3.  That  as  the  deed  of  settle- 
ment contained  blanks  in  essenticUilms,  it  was  an  incomplete  deed,  so  that  her 
father  had  died  intestate,  and  she  was  entitled  to  succeed  to  him  as  his  heir  at 
law  and  next  of  kin.  And,  4th.  That  as  the  deed  of  settlement  was  executed 
upon  death-bed,  her  rights  as  heir  of  provision  could  not  be  affected  by  it,  and 
that  a  discharge  by  an  heir  of  a  right  to  reduce  a  death-bed  deed  was  inept. 

On  the  other  hand,  the  respondents  maintained,  1st.  That  the  [361]  discharge 
embraced  her  rights  as  heir  of  provision.  2d.  That  the  all^ations  on  which  the 
charge  of  fraud  was  founded,  were  not  true,  and  were  not  relevant.  3d.  That 
the  blanks  were  unimportant,  because  the  deed  in  other  respects  afforded 
sufficient  means  for  effectually  carrying  it  into  execution.  And,  4th.  That 
although  the  appellant  was  no  doubt  entitled  to  have  the  deed  reduced  as  to  the 
heritable  property,  yet  the  law  of  deathbed  did  not  apply  to  movables,  or  to  the 
right  of  an  heir  of  provision  to  such  species  of  property. 

The  Court  reduced  both  the  discharge  and  the  deed  of  settlement ;  but,  on  a 
petition  by  the  respondents,  while  they  so  far  adhered  to  their  interlocutor  as  to 
reduce  the  trust-deed, ''  as  having  been  granted  in  fravdem  of  Ewen's  marriage- 
"  contract  with  Janet  Middleton,"  they  altered  their  interlocutor  "  in  so  far  as  it 
"  may  be  construed  to  extend  to  the  reduction  of  the  marriage-contract  entered 
"  into  betwixt  the  respondent  (appellant)  and  James  Grahame,  her  husband : 
*'  And  found  it  unnecessary  to  reduce  the  said  contract,  in  respect  that  the  same 
"  does  not  import  any  discharge  of  the  rights  competent  to  the  pursuer  (appellant) 
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''  on  the  death  of  her  father,  as  heir  of  provision,  under  her  father  and  mother's 
"  contract  of  marriage."    [2  S.  612.] 

Against  this  jud^ent  the  respondents  appealed ;  and,  on  the  28th  of  June, 
1825,  the  House  of  Lords  found  that  ''t^e  marriage-contract  entered  into 
"  between  the  respondent  and  James  Grahame,  her  husband,  imports  a  discharge 
"  of  all  the  rights  competent  to  the  pursuer  as  heir  of  provision  under  her 
**  father's  and  mother's  contract  of  marriage ; "  and,  therefore,  reversed  the  inter- 
locutors in  so  far  as  inconsistent  with  that  finding,  and  remitted  the  case  back 
to  the  Court  of  Session.    [1  W.  &  S.  595.] 

When  the  case  returned  to  the  Court  of  Session,  decree  of  reduction  on  the 
head  of  death-bed  was  (of  consent)  pronounced  as  to  the  heritable  property ;  and 
the  remaining  points  as  to  the  fraud,  the  blanks  in  the  trust-deed,  and  the  effect 
of  death-bed  in  r^ard  to  the  movables  came  to  be  discussed.  With  reference 
to  these  points,  the  Lord  Ordinary  found  *'  That  there  is  no  evidence  produced  in 
''  process  sufficient  to  establish  that  the  subscription  of  the  pursuer  (appellant) 
''  or  of  her  husband  to  the  post-nuptial  contract  of  marriage  was  obtained  by 
''  the  fraud  of  her  father,  the  late  Mr.  John  £wen,  or  that  the  consideration 
"  given  by  that  deed,  in  return  for  the  pursuer's  discharge  of  her  rights  under 
"  her  mother's  contract  of  marriage,  was,  considering  the  probable  amount  of 
''  Mr.  Ewen's  fortune  at  the  time,  unfair  or  [362]  inadequate :  That  there  is 
"  nothing  condescended  on  by  the  pursuer  whidi  is  relevant  to  infer  such  fraud, 
'*  in  opposition  to  the  evidence  to  the  contrary  already  in  process :  That  the  dis- 
''  charge  contained  in  the  said  deed  bars  the  pursuer  from  makins  any  claim  in 
"  the  character  of  heir  of  provision  under  her  mother's  contract  of  marriage,  and 
*'  that  it  is  only  in  the  character  of  her  father's  heir  at  law  that  it  can  be  com- 
'*  potent  to  her  to  challenge  his  trust-settlement  on  the  head  of  death-bed,  in 
"  which  character  her  right  of  challenge  is  limited  to  the  herita^:  That  as 
''  these  blanks  do  not  occur  in  that  part  of  the  deed  which  gives  directions  to 
**  the  trustees,  pointing  out  the  uses  to  which  they  are  to  app^  the  trust-fonds, 
"  they  cannot  have  the  efiTect  of  annulling  the  trust-conveyance,  whatever  they 
''  may  have  in  vacating  the  bequest  to  the  magistrates  and  clergy  of  Montrose, 
*'  for  the  purpose  of  erecting  and  maintaining  an  hospital;  But,  farther,  That 
"  the  omission  to  fill  up  the  said  blanks,  is  not  sufficient  to  vacate  the  said 
"  bequest,  and  that  the  same  is  notwithstanding  effectual"  His  Lordship  there- 
fore assoilzied  the  respondents ;  and,  with  reference  to  the  question  as  to  the 
blanks,  issued  the  subjoined  Note. 

[363]  The  appellant  reclaimed,  but  the  Court,  on  the  5th  of  February,  1828, 
adhered. 

Mrs.  Ewen  or  Grahame  then  appealed. 

Appellant. — 1.  Independent  of  the  allegations  as  to  which  no  proof  has  bera 
allowed,  there  is  sufficient  evidence  from  the  admitted  fsu^ts,  and  what  is  set 
forth  in  the  deed  itself,  to  establish  that  it  was  obtained  by  fraud.  Under  the 
marriage-contract  of  her  father  and  mother,  valuable  rights  were  secured  to  the 
appellfimt,  and  which  it  now  appears  were  worth  upwards  of  £14,000.  These 
rights  she  is  made  to  discharge  in  consideration  of  £315,  of  which  one  half  was 
not  to  be  payable  till  after  her  father's  death,  and  for  which  no  security  was 
given ;  while  the  other  half  was  not  paid  in  full,  but  the  amount  of  a  pretended 
account  set  off  against  it,  and  a  promissory-note  granted  for  the  balanca 
Besides,  the  deed  sets  forth  a  falsehood  calculated  to  mislead  and  deceive  the 
appellant  It  states  that  the  payment  was  made,  not  in  respect  of  the  obligation 
of  which  her  father  was  truly  seeking  a  discharge,  but  "  out  of  his  own  free-will 
**  and  from  the  r^ard  he  bore  to  his  son  and  daughter."  If  this  statement  were 
true,  and  the  L315  was  given  animo  donandi,  then  no  consideration  whatever 
was  paid  to  the  appellant  for  the  discharge.  [364]  And  if,  on  the  other  hand,  it 
was  not  true,  then  the  deed  was  obtained  by  falsehood  and  misrepresentation, 
and  so  was  liable  to  be  set  aside. 
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2.  The  blanks  in  the  trust-deed  are  fatal  to  it,  being  in  esserUialibus.  The 
grantor  had  two  objects  in  view — the  accumulation  of  a  certain  sum  of  money 
with  the  view  of  founding  an  hospital,  and  the  specification  of  the  persons  who 
were  to  enjoy  the  benefits  of  that  hospital.  To  give  legal  effect  to  these  objects, 
it  was  necessary  to  specify  the  amount  of  the  sum  with  which  the  hospital  was 
to  be  founded,  and  the  number  of  persons  who  were  to  have  the  benefit  of  it. 
Unless  this  were  done,  it  would  be  impossible  to  execute  the  wilL  The  grantor 
might  either  have  done  it  himself,  or  by  means  of  third  parties.  In  the  present 
case,  he  had  evidently  intended  to  do  so  himself,  because  he  leaves  blanks  to  be 
filled  up,  and  confers  no  power  upon  any  one  to  fix  either  the  one  or  the  other. 
The  deed,  therefore,  is  incomplete,  and  being  so,  the  grantor  has  died  without 
duly  executing  his  will. 

3.  It  is  adbmitted  that  the  deed  of  settlement  was  executed  upon  death-bed, 
and  it  is  settled  law,  that  no  discharge  previously  granted  by  the  heir  can 
prevent  him  from  challenging  the  deed  on  that  ground.  The  question  therefore 
comes  to  be,  whether  the  appellant  is  entitled  to  challenge  the  deed  on  the  head 
of  death-bed.  It  is  said  that  this  right  is  confined  to  heritable  property ;  but 
this  is  a  mistake.  It  is  competent  to  an  heir  of  provision,  to  the  effect  of 
maintaining  his  rights,  of  whatsoever  nature,  unaffected  by  any  deed  executed  on 
death-bed. 

Respondents. — 1.  Both  the  appellant  and  her  husband  were  quite  capable  of 
judging  of  the  value  of  their  rights  when  they  granted  the  discharge,  and  the 
price  paid  by  Mr.  Ewen  was  with  reference  to  the  actual  state  of  Ms  circum- 
stances, and,  considering  the  contingent  nature  of  the  appellant's  rights,  perfectly 
fair.  He  might  have  died  utterly  insolvent,  in  which  case  her  right  would  have 
been  worth  nothing  at  all,  whereas  she  got  a  present  payment  of  L.157,  and  an 
obligation  for  a  sum  of  equal  amount.  But  supposing  that  there  had  been  an 
inequality  in  the  bargedn,  that  circumstance  is  not  relevant  to  set  it  aside; 
neither  can  any  weight  be  put  on  the  introduction  of  the  expressions  as  to  the 
payment  having  been  made  out  of  Mr.  Ewen's  own  free-will,  and  from  regard  to 
the  appellant  and  her  husband.  That  statement  was  quite  consistent  with  the 
truth.  He  was  under  no  obligation  to  pay  them  a  single  fraction,  and  it 
depended  [366]  entirely  upon  a  contingency  whether  they  could  ever  derive  any 
benefit  from  the  provision  under  the  contract. 

2.  The  blanks  in  the  deed  are  immaterial,  for  although  the  grantor  himself 
has  not  specified  the  amount  of  the  capital  or  the  number  of  boys,  he  has  not 
left  these  involved  in  uncertainty.  He  has  conmiitted  them,  with  the  other 
details,  to  the  discretion  of  the  trustees,  and  he  has  specified  the  mode  in  which 
they  are  to  be  carried  into  effect,  by  declaring  that  the  hospital  is  to  be  similar 
to  Bobert  Gordon's  hospital  in  Aberdeen,  and  that  the  same  rules  that  exist  in 
r^ard  to  that  hospital  are  to  be  applied  to  his  hospital ;  so  that,  having  that 
model  before  them,  the  trustees  have  sufficient  directions  as  to  the  money  to  be 
expended  and  the  number  of  boys  provided  for.  Even  if  the  amount  had  been 
left  uncertain,  it  would  be  fixed  and  ascertained  by  the  statutes  39  and  40  Geo. 
III.  c.  98. 

3.  The  plea  on  the  head  of  death-bed  is  totally  unfounded.  It  has  been 
already  decided  that  the  appellant  has  discharged  her  rights  as  heir  of  provision, 
and  therefore  she  cannot  found  upon  them.  But  even  if  she  could,  the  law  of 
death-bed  does  not  apply  to  movablea 

Lord  Wtnforo. — "  My  Lords,  The  father  of  the  appellant  made  a  settlement  on  his 
marriage,  which  contains  the  following  clause : — 'That  IJie  residue  of  his  whole  subjects, 
'  whether  heritable  or  movable,  shall  belong  to  his  children  equally ;  declaring  hereby, 
\  that  in  case  the  said  child  or  children  shall  afterwards  die  in  minority,  without  lawful 
'  issue  of  their  bodies,  and  during  the  lifetime  of  the  said  Janet  Middleton,  their  mother, 
'  then  the  general  disposition  before  written,  conceived  in  her  favour,  shall  revive  and 
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<  return  to  its  full  force  and  effect^  and  she  shall  have  the  entire  and  free  disposal  of  the 
'  whole  effects  and  sabjects ; '  but  in  case  there  is  a  child  which  survives  her,  then  all 
the  property  which  these  parties  then  possessed,  or  which  might  he  acquired  by  hitn^ 
previous  to  his  death,  was  to  belong  to  those  children.    This  instrument  left  to  the 
settler,  perhaps,  the  power  of  squandering  his  property  in  his  lifetime ;  but  whatever 
he  left  at  his  death,  whether  possessed  by  him  at  the  time  he  made  the  settiement^  or 
subsequenUy  acquired,  became  the  vested  property  of  his  child  or  children.     The 
appellant  was  his  only  child,  and  on  the  death  of  her  father  and  mother  she  became 
entitied,  under  this  settlement,  to  all  the  property  of  which  he  died  possessed — to  what 
he  left  behind  him.     The  appellant  married  James  OrahauL     No  settiement  was  made 
by  these  parties  at  the  tiuie  of  their  marriage.     About  a  year  after  their  marriage  they 
were  about  to  proceed  to  London ;  at  ten  o'clock  of  the  night  preceding  their  departore, 
when  they  were  on  the  point  of  leaving  their  country  and  all  that  was  dear  to  them, 
perhaps  for  ever, — when,  in  addition  to  the  auguish  that  such  a  separaticm  must 
occasion,  they  must  have  been  agitated  by  the  hopes  and  fears  that  the  [366]  journey 
they  were  about  to  undertake  could  not  fail  to  excite, — the  deed  to  which  1  am  about 
to  call  your  Lordships'  attention  was  for  the  first  time  presented  to  them  by  Ewen,  the 
father,  for  execution.     The  parties,  'considering  that  the  said  James  Grahame  and 
Elizabeth  Grahame,  alias  Ewen,  his  spouse,  were  lawfully  married  to  each  other  upon 
the        day  of  November  1787,  and  have  lived  together  since  that  time  as  married 
persons,  and  that  now  a  son  is  bom,  lawfully  procreated  of  the  said  marriage,  called 
John,   and  also  considering  that  there  was  no  contract  of  marriage  ent^ed  into 
between  them  prior  to  the  celebration  of  the  marriage,  and  the  said  James  Grahame 
intending  soon  to  go  abroad,  where  he  may  remain  for  some  time  in  the  prosecution  of 
his  aff&irs,  he  is  desirous  to  make  some  suitable  provision  for  his  said  spouse  and  &mily, 
according  to  his  ability ;  and  in  like  manner,  the  said  John  Ewen,  out  of  his  own  free- 
will, and  from  the  re^surd  he  bears  to  his  said  son  and  daughter,  the  parties  have,  with 
mutual  advice  and  consent^  concerted  and  settled  upon  the  post-nuptial  contract  under- 
written; therefore,  in  pursuance  thereof,  the  said^  John  Ewen  hath  tnetanUy^  at  the 
making  thereof,  satisfiei  and  paid  to  the  eaid  James  Qrahame,  the  sum  of  L.157,  lOs., 
as  one  moiety  of  L.315  sterling,  which  he  has  agreed  to  give  in  name  of  tocher  or  dowery 
with  his  said  daughter,  of  which  moiety  the  said  James  Grahame  and  his  said  ^ouse 
hereby  grant  the  receipt,  and  discharge  the  said  John  Ewen,  his  heirs,  executon,  and 
successors,  thereof,  renouncing  the  exception  of  not  numerated  money,  and  all  other 
exceptions  and  objections  on  the  contrary.    And  sicklike,  the  said  John  Ewen  binds 
and  obliges  him  and  his  foresaids  to  satisfy  and  pay  to  the  said  James  Grahame,  his 
heirs,  executors,  or  assignees,  the  remaining  moiety  or  half  of  the  said  tocher,  being 
the  like  sum  of  £157,  lOs.  sterling,  and  that  at  the  first  term  of  Whitsunday  or  Mar- 
tinmas next)  and  inmiediately  following,  year  and  day  after  the  decease  of  the  said 
John  Ewen,  with  a  fifth  part  more  of  liquidate  penalty,  in  case  of  failure,  and  the 
annual-rent  of  the  said  moiety  during  the  not  payment^  after  the  term  of  payment 
thereof,  above-written;  and  which  whole  sum  of  L.315  sterling  is  hereby  declared  to 
be  in  full  satisfaction  to  the  said  Mrs,  Elizabeth  Grahame,  alias  Ewen,  and  her  said 
husband,   and  they  do  hereby  accept  of  the  same  in  full  contentation  to  them 
of  all  goods;'  and  so  on.     If  this  instrument  is  to  be  permitted  to  stand,  it  gets 
rid  of  the  settiement  made  on  the  marriage  of  the  appellant's  mother,  and  gives 
to  her  father  the  power  of  disposing  of  his  property  as  he  thought  proper  at  his  death. 
If  this  deed  be  a  fraudulent  deed,  it  is  void,  and  all  the  rights  secured  to  the  appellant 
by  the  settiement  on  her  mother,  remain  to  her.    Fraud  is  matter  of  &ct^  and  prc^r 
to  be  submitted  to  a  jury;  but  that  transaction  took  place  so  long  ago,  that  all 
the  persons  who  could   depone  to  any  facts   that  would  be  proper  for  the  con- 
sideration of  a  jury  in  trying  a  question  of  fraud,  must  be  in  their  graves,  or  their 
recollection  must  now  be  so  imperfect,  that  their  evidence  would  not  be  [3671  worthy 
attention.      Besides,  if  fraud  be  apparent^   Courts    of   Equity  (and  the    Uourt    of 
Session,  and  your  Lordships  reviewing  the  decisions  of  Uie  Court  of  Session,  are 
Courts  of  Equity)  will  set  aside  or  dismiss  fraudulent  deeds,  without  referring  tiiem  to 
a  jury.    I  humbly  submit  to  your  Lordships,  that  it  appears  from  these  deeds,  and  from 
facts  which  cannot  be  disputed,  that  old  Ewen  took  advantage  of  his  influence  over  his 

^  The  passages  in  italics  underscored  by  his  Lordship. 
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daughter,  and  of  the  situation  of  her  hosband  at  the  time  that  deed  was  executed,  and 
fraudulently  obtained  from  them  a  renunciation  of  the  right  that  was  secured  to  his 
daughter  by  the  settlement  The  appellant,  who  was  only  just  twenty- one  years  of  age, 
gave  up  a  reversionary  right  to  prospects  amounting  to  L.  14,000.  For  what?  For 
L.315  ;  hal^  as  the  deed  falsely  states,  paid  at  the  time  of  the  execution  of  the  deed, 
and  an  engagement  to  pay  the  remainder  at  Whitsuntide,  or  Martinmas,  after  one  year 
and  a  day  after  Ewen's  death.  Now,  as  to  the  moiety  that  was  to  be  paid  after  Ewen's 
death,  the  appellant  was  not  in  a  better  situation  under  this  deed  than  she  was  under 
the  settlement.  If  Ewen  left  money  to  that  amount  behind  him,  the  appellant  would 
have  taken  it  under  the  settlement  If  he  did  not  die  worth  so  much,  she  could  not 
obtain  it  under  the  deed,  for  that  deed  gave  her  no  other  security  than  what  she  had 
under  the  settlement  If  any  property  had  been  pledged  as  a  security  for  the  payment 
of  this  L.157,  10s.  such  a  pledge  might  have  been  regarded  as  a  consideration  for  the 
relinquishment  of  the  chance  of  what  the  appellant  might  succeed  to  on  her  father's 
death  under  the  settlement  As  no  additional  security  is  provided  by  this  deed,  it  must 
be  taken  that  she  relinquished  her  right  for  the  L.157,  10s.  said  by  the  deed  to  be 
actually  paid  at  the  time  of  its  execution.  But  this  allegation  of  the  deed  is  false ;  for 
instead  of  L.157  being  then  paid  in  money,  no  money  whatever  passed.  Instead  of  the 
payment  of  money,  a  pretended  claim  of  L.61  for  goods  furnished  to  these  young  persons 
was  discharged,  and  a  promissory-note  was  given  by  the  father  to  his  daughter  for  the 
payment  of  L.96,  that  being  the  remainder  of  L.157,  10s.,  declared  by  the  deed  to  have 
been  paid.  Courts  of  justice  consider  false  allegations  in  deeds  as  strong  proof  of  fraud. 
In  fair  transactions  there  is  no  occasion  to  resort  to  falsehood — that  is  only  done  when 
the  real  facts  will  not  bear  the  light.  It  should  be  observed  also,  that  no  account  of  the 
goods,  for  which  L.61  was  charged,  was  ever  furnished.  The  appellant  and  her  husband 
relied  on  old  Ewen's  statement,  that  a  sum  was  due  for  goods,  without  knowing  at  what 
prices  the  particular  goods  furnished  had  been  charged  to  them.  But  it  has  been  said, 
that  although  the  father  died  worth  L.  14,000,  he  was  only  worth,  at  the  time  of  the 
execution  of  this  deed,  L.400.  Was  L.61  worth  of  goods,  and  a  promissory-note  for  L.96, 
a  sufficient  consideration  for  the  appellant  giving  up  her  reversionary  interest  on  L.400, 
and  what  more  her  &ther,  by  his  industry,  might  add  to  his  fortune)  But  all  the 
circumstances  of  this  case  show,  that  the  appellant  had  no  opportunity  given  to  her  of 
considering  whether  it  was  a  prudent  bargain  for  her  to  make  or  not ;  that  advantage 
was  taken  of  the  situation  which  she  and  her  husband  were  in  at  the  time  the  deed  was 
execu-  [358]  -ted,  and  of  their  want  of  the  means  of  raising  money  for  their  intended 
voyage.  I  shall  advise  your  Lordships  to  reduce  this  deed.  If  this  deed  be  reduced, 
then  the  marriage  settlement  remains  in  force,  and  old  Ewen  has  nothing  to  dispose  of, 
and  all  the  property  that  he  left  at  his  death  belongs  to  the  appellant 

^*  I  think,  however,  that  the  deed  of  October  1821  is  void  for  uncertainty,  and  that 
the  property  which  by  that  deed  Ewen  attempted  to  give  for  the  support  of  a  charity 
which  he  intended  to  establish,  did  not  pass  to  the  trustees  appointed  by  that  deed,  and 
would  therefore  become  the  property  of  his  daughter,  the  appellant,  as  his  only  child. 
After  making  some  trifling  provision  for  some  members  of  his  famUy,  the  deed  contains 
these  words : — '  5thly,  For  payment  to  the  magistrates  and  town  council  of  the  town  of 
'  Montrose,  the  place  of  my  nativity,  and  the  ministers  or  clergymen  of  that  town,  of 

*  whatever  sect  or  denomination  of  Christians  they  may  be,  or  to  any  one  or  more  of 
'  their  number  who  may  be  appointed  by  them,  the  said  magistrates  and  council,  and 

*  clergymen,  to  receive  iJie  same,  of  the  sum  of  L.6000  sterling,  for  the  foundation  and 

*  establishment  of  an  hospital  in  Montrose,  similar  to  Robert  Gordon's  hospital  in 

*  Aberdeen,  for  the  maintenance,  clothing,  and  education  of  the  lawful  sons  and  grandsons 

*  of  decayed  and  indigent  burgesses  of  guild,  and  craftsmen  burgesses  of  the  said  town 
^  of  Montrose ;  and  which  sum,  and  interest  and  profits  arising  therefrom,  shall  remain 

*  vested  in  the  said  magistrates  and  town  council,  and  clergymen,  and  be  laid  out  or 

*  managed  by  them  for  the  purposes  aforesaid,  under  such  rules,  regulations,  and  directions 
'  as  I  shall  establish  and  appoint  by  any  separate  deed  or  writing  under  my  hand ' — ^he 
did  not  make  any  such  deed; — 'and  failing  such  deed  or  writing,  under  rules  and 
'  regulations  similar  to  those  now  existing  for  the  government  and  management  of 
'  Bobert  Gordon's  hospital  in  Aberdeen,  aforesaid;  and  with  such  additions  to,  or 

*  alterations  thereon,  as  may  be  made  by  my  said  trustees,  and  which  they  are  hereby 

*  empowered  to  do.    And,  with  respect  to  the  rest,  remainder,  and  residue  of  my  means, 
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'  property,  and  estate,  including,  as  a  part  thereof,  the  aforesaid  legacy  to  the  said  Baion 

*  Grahame,  my  grandson,  in  the  event  of  his  death,  before  his  receiving  the  same,  and 
'  also  the  sums  to  be  secured  and  set  apart  by  my  said  trustees  for  answering  and 

*  paying  the  aforesaid  annuities  to  my  said  daughter  and  the  said  Elizabeth  Wdlace, 
'  after  the  said  annuities  shall  cease  and  determine,  and  be  no  longer  payable,  I  hereby 
'  will,  direct,  and  appoint  such  residue  and  remainder  to  be  paid  or  conveyed  and  made 
'  over  by  my  said  trustees  to  the  said  magistrates  and  town  council  and  clergymen  of 

*  Montrose,  or  to  any  one  or  more  of  their  number  authorized  by  them  to  receive  the 

*  same,  as  an  addition  to,  and  to  be  employed  for  the  same  ends  and  purposes  toith  the 

*  foresaid  legacy  of  L.6000 ;  declaring,  that  the  said  sum  (that  is  the  L.6000)  and 

*  residue  shall  be  payable  by  my  said  trustees  at  the  first  term  of  Whitsunday  or  Martinmas 
'  that  shall  happen  twelve  months  after  my  decease,  or  <u  soon  thereafter  as  the  funds 
'  under  trust  can  be  realized:  Also  declaring,  as  it  is  hereby  specially  provided  and  declared, 

*  that  neither  the  said  sum  (that  is  the  L.6000)  and  residue,  nor  any  part  thereof,  shall 

*  [369]  be  diverted  at  any  time  from  the  uses  and  purposes  for  which  the  same  is 
'  hereby  destined,  or  applied  to  any  other  use  or  purpose  whatever;    and  the  said 

*  magistrates  and  town  councO,  and  clergymen,  shall  lend  out  the  free  balance  of  the 

*  interest  and  profits  arising  from  the  said  sum  (that  is  the  L.6000)  and  residue,  every 
'  year,  on  such  heritable  or  personal  security  as  they  may  deem  sufficient  at  the  time, 
'  so  as  the  same  may  accumulate,  with  the  additional  interest  arising  thereon,  until 
'  the  principal  sum  and  accumulated  interests  shall  amount  to  the  sum  of  L. 

*  sterling.'  Therefore,  your  Lordships  will  perceive  that  the  L.6000,  and  the  L.  , 
is  to  be  put  out,  in  the  manner  directed,  to  raise  interest  upon  it,  and  that  that  interest 
is  to  go  on  accumulating  till  it  amounts  to  the  sum  of  pounds  blank ;  and  till  it  has 
amounted  to  the  sum  of  pounds  blank,  the  trustees  can  build  no  hospital,  and  they  can 
do  no  act  whatever  in  the  execution  of  this  trust  Now,  my  Lords,  when  does  it 
amount  to  the  sum  of  pounds  blank)  No  human  being  can  possibly  telL  If  your 
Lordships  cannot  give  some  meaning  to  the  blank,  it  is  a  trust  which  cannot  by 
possibility  be  executed.     But^  my  Lords,  let  us  go  on  with  the  rest  of  the  deed.     '  When 

<  the  same  shall  be  stocked,  secured,  and  employed' — (when  what  shall  be  stocked, 
secured,  and  employed  f) — ^when  the  same  pounds  blank   '  shall  be  stocked,  secured, 

*  and  employed  upon  lands,  bonds,  obligations,  or  other  sufficient  security,  from  time  to 
'  time,  fur  erecting  and  maintaining  the  foresaid  hospital,  and  for  the  maintenance, 

<  clothing,  and  education  of  boys.'  How  many  boys  ?  One  f  one  hundred  f  or  one 
thousand?  The  sums  constituting  the  provision  are  uncertain,  and  the  objects  to  be 
provided  are  equally  uncertain.  Now,  my  Lords,  although,  undoubtedly,  supposing 
these  sums  were  certain,  and  supposing  the  objects  provided  for  were  certain,  the  rules 
and  regulations  themselves  are  sufficiently  provided  for,  yet  those  rules  and  regulations 
can  never  be  called  into  existence,  till  you  get  rid  of  the  other  difficulty ;  till  you  can 
make  that  certain  which  is  left  so  uncertain  in  the  deed.  I  agree  with  one  of  the 
learned  judges  in  the  Court  of  Session,  that  ambiguity  will  not  render  a  deed  void, 
unless  it  be  such  that  no  construction  can  be  put  on  it.  I  also  think,  that  although  one 
part  of  the  deed  be  quite  unintelligible,  the  other  parts  of  the  deed  may  be  good.  But 
how  can  any  part  be  carried  in  effect,  when  nothing  is  to  be  done  in  execution  of  the 
trust  until  a  sum  is  raised  which  is  nowhere  spewed ;  and  no  authority  is  given  to 
any  one  to  determine  what  is  to  be  the  amount  of  that  sum  which  is  to  be  realized 
before  any  thing  is  done  f  My  Lords,  we  have  been  referred  upon  this  subject  to  one 
case,  and  to  one  only.  That  case  was  decided  by  your  Lordships'  House,  when  you 
were  assisted  by  a  learned  judge,  whose  decease  we  all  lament — I  mean  that  excellent 
man,  the  late  Lord  Oififbrd.  I  entirely  subscribe  to  every  syllable  said  by  Lord  Gifiord 
on  tiiat  case.  It  was  the  case  of  Hill  and  Others,  appellants,  v.  Bums  and  Others, 
respondents  [2  W.  &  8.  80],  '  Alexander  Hood,  of  tiie  Island  of  Mountserrat^  after 

*  bequeathing  certain  legacies,  conveyed  the  residue  of  the  estate,  real  and  personal, 
'  amounting  to  about  L.30,000,  to  his  sister,  Mary  Hood,  of  Glasgow,  and  her  heirs,  for 

*  ever.  Thereafter,  she  executed  a  trust-settiement  in  [360]  favour  of  the  respondents, 
'  as  trustees,  in  which,  after  leaving  legacies  to  different  individuals,  she  appointed  the 
'  residue  of  her  estate,' — the  residue  as  it  existed  at  that  time,  which  makes  a  great 
distinction  between  that  case  and  the  present^ — *  to  be  applied  to  charitable  purposes,  in 

*  these  words :  "  I  appoint  the  residue  of  my  said  estate  to  be  applied  by  my  said 
'  trustees  and  their  aforesaids,  in  aid  of  the  institutions  for  charitable  and  benevolent 
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*  porpoBes,  established,  or  to  be  established  in  the  city  of  Glasgow,  or  neighbourhood 
'  thereof,  and  that  in  such  way  or  manner,  and  in  such  proportions  of  the  principal  or 

*  capital f  or  of  the  interest  or  annual  proceeds  of  the  sums  so  to  he  appropriated^  as  to 

*  my  said  trustees,  and  their  aforesaids,  sJiall  seem  proper :  Declaring,  and  I  hereby 
'  expressly  declare,  that  they  shall  be  the  sole  judges  of  the  appropiiation  of  the  said 

*  residue  for  the  purposes  aforesaid*^ '  My  Lords,  what  was  the  question  in  that  case  1 
It  was  said,  it  is  necessary  for  this  lady  distinctly  to  state  who  are  the  objects  of  her 
bounty.  Lord  Giflford  answered,  No;  it  is  not  necessary  for  this  lady  distinctly  to 
state  who  are  the  objects  of  her  bounty.  She  says  it  is  in  aid  of  all  the  charitable 
institutions  existing,  or  which  hereafter  are  to  exist ;  and  in  order  that  there  may  be  no 
uncertainty  as  to  what  charitable  institutions  now  exist,  or  as  to  what  may  hereafter 
exist,  it  was  left  to  her  trustees  to  say  who  were  to  be  the  objects  of  her  bounty.  Now, 
your  Lordships  perceive,  that  in  that  case,  there  is  not  the  uncertainty  which  there  is  in 
the  present.  There  the  extent  of  the  fund  given  was  ascertained,  for  it  was  what  the 
deed  expressed  ;  and  the  mode  in  which  that  fund  was  to  be  managed,  was  left  to  the 
discretion  of  the  trustees.  In  the  judgment  in  that  case,  Lord  Gifford  goes  into  a 
learned  argument,  and  refers  to  a  vast  number  of  cases,  (which  I  will  not  trouble  your 
Lordships  with  reciting,)  every  one  of  which  stands  upon  the  same  principle  as  that 
case  which  Lord  Gifford  decided,  namely,  that  there  was  a  certain  fund,  and  that  the 
ambiguity  as  to  the  appropriation  was  got  over  by  the  discretion  vested  in  the  trustees. 

"  Now,  no  discretion  is  vested  in  the  trustees  here.  If  it  had  been  said  in  this  deed, 
'  the  trustees  shall  begin  to  build  as  soon  as  they  shall  have  accumulated  such  a  fund 
'  as  they  think  equal  to  the  purpose  I  have  in  view,'  that  would  have  obviated  the 
difficulty ;  because  then  the  time  when  the  hospital  was  to  be  built  would  be  left  to 
their  discretion.  But  there  is  no  such  discretion  left  with  them,  or  with  any  body 
else ;  and  it  is  quite  uncertain  what  the  testator's  own  intention  was  upon  the  subject 

''  My  Lords,  under  these  circumstances,  it  is  with  regret  that  I  feel  it  my  duty  to 
advise  your  Lordships  to  reverse  the  decision  of  the  Court  below,  for  which  I  have  the 
greatest  respect,  but  I  must  conscientiously  exercise  my  own  opinion.  I  have  done  so  in 
tiiis  case ;  and  after  having  given  to  it  the  most  attentive  and  anxious  consideration,  I 
feel  myself  bound  to  recommend  to  your  Lordships  to  reverse  the  decision  of  the  Court 
below ;  and  to  declare  that  both  these  deeds  should  be  reduced." 

The  House  of  Lords  accordingly  reversed  the  interlocutors  complained  of 
and  reduced  the  deeds. 

Appellants  Authorities.— ^^iexmidi,  28th  March,  1828,  ante  IIL  p.  38.  Trinch, 
[361]  18th  Feb.  1669  (4958).  Leiper,  9th  July,  1822.  (1  Shaw  and  Dunlop,  p. 
552).     3  Ersk.  8,  99.     3  £rsk.  9,  16.     4  Stair,  20,  37.     3  Ersk.  8,  97  and  98. 

J.  Butt — A.  iPCrae, — Solicitors. 

[Cf.  Magistrates  of  Dundee  v.  Morris,  1858,  3  Macq.  134,  154.] 


IV.  Wilson  &  Shaw  361  [6  S.  641]. 

John  M'Taggart  and  Others,  (Executors  of  M*Taggart,)  Appellants.— t7bA?i 

Campbell — J,  Wilson. 

William  Jeffrey,  (M'Kerlib's  Trustee,)  Eespondent. — Lushington — Bdbertson. 

24th  Nov.  1830. 

DiscHARQB. — Held  (reversing  the  judgment  of  the  Court  of  Session)  that  a  discharge 
"  of  all  and  sundry  clauns  and  demands,  dehts,  and  sums  of  money  indehted  and 
'*  owing,''  did  not  include  a  right  of  relief  from  a  cautionary  ohligation  existing  prior 
to  the  date  of  the  discharge,  hut  on  which  the  cautioner  had  not  then  heen 
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distressed ; — there  having  been  executed  unico  eaniextu  with  the  discharge,  a  dis- 
position in  security  to  the  cautioner  of  whatever  sums  of  money,  principal,  interest, 
and  expenses,  he  might  advance  and  pay  in  consequence  of  "  any  cautionary 
"  obligations,  letter  of  guarantee,  or  other  such  obligations  granted,  or  that  may 
"  be  granted." 
Proobss. — Held  (reversing  the  judgment  of  the  Court  of  Session)  that  under  the  A.S. 
12th  November  1825,  it  is  imperative  to  remit  a  petition  and  complaint  against  the 
judgment  of  a  trustee  on  a  Bankrupt  estate  to  the  Lord  Ordinary,  where  ^ts 
require  to  be  investigated.     [Cf.  Bankruptcy  Act,  1856,  g  169  et  seq,] 

Mr.  M*Taggart  of  Ardwell,  merchant  in  London,  had  given  very  extensive 
support — said  to  have  been  to  the  amount  of  thirty  thousand  pounds — to  the 
house  of  M'Kerlie  and  M'Taggart  of  Glasgow,  the  partners  of  which  were  his 
brother-in-law  and  brother;  but  that  house  having  failed,  these  advances 
were  lost. 

He  also,  in  1807,  became  guarantee  for  M'Eerlie  as  an  individual  to  Fermin 
de  Tastet  and  Co.  for  L6000,  and  to  Dennison  and  Co.  to  a  similar  amount. 

In  1810  M'Taggart  visited  M'Kerlie,  who  was  then  engaged  in  a  spinning 
concern  at  Glasgow,  called  the  Gorbals  Spinning  Company,  and  the  following 
arrangement  took  place : — ^M'Kerlie  executed  a  diq>osition,  dated  23d  August,  by 
which  he  conveyed  "  to  and  in  favour  of  John  MTaggart,  Esq.,  merchant  in 
"  London;  whom  fcdling  by  decease,  without  having  otherwise  conveyed  or 
"  assigned  the  property  hereinafter  disponed,  then  to  John  MTaggart,  jun.  Esq., 
"  merchant  in  London,  his  son,  and  his  heirs  or  disponees,  heritably  but  redeem- 
''  ably,  always  and  under  reversion,  in  manner  after  expressed ;  in  the  first  place, 
"  all  and  whole,  &c.,  all  in  real  security  to  the  said  John  [362]  MTaggart ;  whom 
'*  failing  as  before  mentioned,  then  to  the  said  John  M'Taggart,  juiTnis  son, and 
**  his  foresaids,  of  the  payment  of  whatever  sums  of  money,  principal,  interest, 
'*  and  expenses  they,  or  either  of  them  have  advanced,  or  may  advance  to  me, 
"  from  and  after  the  25th  day  of  May  last ;  likewise  in  security  of  whatever 
"  sums  of  money,  principal,  interest,  and  expenses,  they  or  either  of  them  may 
"  advance  and  pay  in  consequence  of  any  cautionary  obligations,  letters  of 
*'  guarantee,  or  other  such  obligations,  granted,  or  that  may  be  granted  by  them, 
"  or  either  of  them,  to  bankers  or  others,  for  me,  as  the  same  shall  be  ascertained 
"  from  time  to  time  by  the  cash  accounts  to  be  kept  by  them  for  me  in  their 
''  books,  and  the  vouchers  of  debt  uplifted  or  retired  by  them,  the  same  not  to 
''  exceed  in  whole  the  amount  of  L.20,000  sterling,  at  any  time,  with  all  expenses 
"  to  be  disbursed  by  them  in  relation  to  the  premises,  to  be  ascertained  by  tiie 
"  oaths  of  the  disbursers,  if  required,  when  in  life,  and  by  such  account  alone  in 
''  case  of  death,  in  place  of  all  other  proof,  and  the  interest  of  these  disburse- 
''  ments  from  l^e  several  times  of  disbursing  the  same." 

At  the  same  time  M'Taggart  granted  to  M'Eerlie  the  following  discbar^ : — 
"  I,  John  M'Taggart,  Esq.,  merchant  in  London,  do  hereby  exoner  and  discnarge 
**  the  late  company  of  M'Kerlie  and  MTaggart,  merchants  in  Glasgow,  and 
"  Alexander  M'Kerlie,  merchant  there,  my  brother-in-law,  as  a  partner  of  that 
*'  company,  and  as  an  individual,  of  all  and  sundry  claims  and  demands,  debts 
*'  and  sums  of  money,  indebted  and  owing  by  them  or  him  the  said  Alexander 
*'  M'Kerlie,  to  me,  upon  any  cause  or  account  whatever,  at  and  preceding  the 
''  25th  day  of  May  last,  and  of  all  action  and  execution  competent  to  me  for 
"  the  same." 

Both  deeds  were  drawn  by  the  same  agent,  and  signed  before  the  same 
witnesses. 

MTaggart  died  in  October  thereafter;  and  in  1811  his  executors  were  called 
upon  by  Fermin  de  Tastet,  and  Dennison  and  Company,  to  pay  the  amount  of 
the  sums  guarcmteed,  with  interest.  The  payment  W6ts  accordingly  mada  In 
1815,  the  estates  of  the  Gorbals  Spinning  Company,  and  of  M'Kerlie  as  an 
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individual,  were  sequestrated  under  the  bankrupt  e^t,  and  Jeffrey  appointed 
trustee. 

The  executors  of  MTaggart  claimed  to  be  ranked  for  the  amount  of  the  pay- 
ments made  under  the  guarantees,  namely,  L.14,974,  under  deduction  of  the 
estimated  value  of  the  subjects  secured.  The  trustee  challenged  the  security  by 
an  action  [363]  of  reduction,  founding  on  the  act  1696,  c.  5.  The  result  *was  a 
remit  to  an  accountant. 

Thereafter,  before  the  accountant  had  reported,  the  trustee  issued  the 
following  deliverance : 

"  The  trustee  upon  the  sequestrated  estates  of  the  Gorbals  Spinning  Company, 
"  and  of  Alexander  M'Kerlie  as  an  individual,  having  considered  the  claim  and 
"  affidavit  of  John  M'Taggart,  Esq.,  merchant  in  London,  stating  himself  to  be 
"  one  of,  and  suiting  for  the  other  executors  of  his  father,  the  late  John 
*'  M*Taggart,  merchant  there,  lodged  with  the  trustee  for  the  purpose  of  being 
"  ranked  on  the  said  sequestrated  estates,  for  the  sum  of  L.14,974,  3d.,  arising 
**  out  of  certain  sillied  payments  made  to  Messrs.  de  Tastet  and  Co.,  and  Messrs. 
''  Joseph  Dennison  and  Co.,  merchants  in  London,  in  consequence  of  guarantee 
"  letters  granted  by  the  late  Mr.  John  M'Taggart  to  them,  on  account  of  the 
"  said  Alexander  M'Eerlie,  under  deduction  of  L.3400,  being  the  estimated 
"  value  of  certain  heritable  subjects  in  Gorbals  or  Hutchinsontown,  Glasgow, 
"  conveyed  in  security  to  the  late  Mr.  John  M'Taggart  by  the  said  Alexander 
"  M'Kerlie,  on  the  23d  August  1810 ;  and  that  although  the  trustee,  in  a  note 
''  issued  by  him  on  the  8th  May  last,  called  on  the  daimant  to  produce  the 
"  guarantee  letters  alleged  to  have  been  granted  by  the  late  Mr.  John  M'Taggart 
'*  to  Joseph  Dennison  and  Co.,  merchants  in  London,  and  the  original  accounts 
"  and  relative  vouchers  instructing  the  claim,  and  to  give  such  further  explana- 
"  tions  as  might  be  necessary,  on  or  before  the  1st  June  last,  the  claimant  has 
''  in  answer  to  that  note,  of  this  date,  refused  to  produce  either  the  letters  of 
"  guarantee  to  Dennison  and  Co.,  or  the  original  accounts,  and  the  vouchers 
*'  which  ought  to  be  in  his  hands ;  and  taking  into  view  all  the  circumstances 
"  of  this  case,  particularly  the  terms  of  the  discharge  granted  by  the  late  John 
"  M'Tagjart  to  the  said  Alexander  M'Kerlie,  of  this  date,  (23d  August,  1810,) 
"  wherein  he  'discharged  the  late  company  of  M'Kerlie  and  M'Taggart, 
''  merchants  in  Glasgow,  and  also  Alexander  M'Kerlie,  merchant  there,  my 
''  brother-in-law,  as  a  partner  of  that  company,  and  as  an  individual,  of  all  and 
"  sundry  claims  and  demands,  debts  and  sums  of  money,  indebted  and  owing  by 
"  them  or  him,  the  said  Alexander  M'Kerlie,  to  me,  upon  any  cause  or  account 
''  whatever,  at  and  preceding  the  25th  day  of  May  last,  and  of  all  suction  and 
"  execution  competent  to  me  for  the  same.  In  witness,  &c. ; '  and  further  tctking 
"  into  view  that  the  late  John  MTagsart  was  in  Scotland  at  the  date  of 
"  [364]  executing  this  discharge,  and  pe^ctly  aware  that  the  principal  sums  of 
*'  L6000  each,  guaranteed  by  him  to  the  said  Messrs.  de  Tastet  and  Co.,  and 
"  Joseph  Dennison  and  Co.,  forming  the  present  claim,  had  been  due  to  these 
"  companies  for  several  years  preceding  the  date  of  the  discharge,  and  that  it 
"  appears  to  the  trustee  to  have  been  the  evident  intention  of  the  late  Mr. 
"  M'Taggart  to  relieve  the  said  Alexander  M'Kerlie  of  these  two  claims,  at  the 
''  date  of  granting  the  discharge,  from  its  broad  and  unqualified  terms;  and 
"  having  advised  with  the  commissioners  on  the  sequestrate  estates,  finds,  Imo, 
"  That  the  claimant  was  bound  to  have  produced  the  original  or  authenticated 
"  copies  of  these  accounts  of  Joseph  Dennison  and  Co.,  and  the  relative  vouchers 
''  instructing  the  same ;  finds,  2do,  That  it  is  admitted  by  the  claimant  that  the 
"  debt  due  by  M'Kerlie  to  De  Tastet  and  Co.,  on  the  31st  December,  1809,  was 
"  L.6923,  and  that  it  was  a  debt  truly  due  at  that  date  by  the  late  Mr.  M*Taggart, 
"  imder  his  guarantee  obligation  for  Mr.  M'Kerlie,  and  that  De  Tastet  and  Co. 
<'  looked  to  him  alone  for  payment.  That  the  claimant  does  not  deny  that  the 
*'  debt  due  to  Joseph  Dennison  and  Co.  was  in  a  similar  situation  at  that  date, 
S.R.R.  V.  27 
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"  and  that  both  debts  continued  without  any  material  diminution  down  to  23d 
''  August,  1810,  the  date  when  the  heritable  security  was  granted,  and  remained 
"  in  necurly  the  same  situation  until  1811,  when  they  were  paid  by  the  present 
"  claimant ;  finds,  3tio,  That  at  the  date  of  the  said  discharge  by  Mr.  M'Taggart 
"  to  Mr.  M*Kerlie,  there  was  no  other  debt  or  claim  by  the  former  against  Mr. 
"  M'Kerlie  as  an  individual,  but  the  debt  arising  out  of  the  credit  obtained  by 
''  Mr.  M'Kerlie  in  consequence  of  the  said  guarantee  letters ;  and  that  the  parties 
"  to  the  said  discharge  appear  to  have  had  it  in  view,  by  the  broad  and  unquali- 
"  fied  terms  of  that  discharge,  and  by  the  manner  in  which  the  grantor  of  it, 
"  while  he  lived,  and  his  executors  subsequently,  treated  the  debts  for  which  the 
"  claim  is  now  made,  by  making  no  claim  or  demand  whatever  against  Mr. 
"  M'Eerlie  until  after  his  sequestration,  14th  September,  1815,  although  a  period 
''  of  upwards  of  four  years,  with  respect  to  the  debt  due  to  De  Tastet  and  Co., 
"  and  of  three  years  and  eleven  months,  with  r^ard  to  the  debt  due  to  Dennison 
''  and  Company,  was  allowed  to  elapse  before  it  appears  that  any  direct  claim 
"  was  made  against  Mr.  M'Eerlie,  during  all  which  time  Mr.  M'Eerlie  continued 
"  to  conduct  his  business  in  the  ordinary  way ;  from  which  it  appears  that  it 
''  was  the  intention  of  the  late  Mr.  MTaggart  entirely  to  relieve  Mr.  M'Eerlie 
"  of  these  debts,  to  confine  the  security  granted  over  Mr.  M'Kerlie's  [366]  heri- 
"  table  subjects  to  debts  subsequently  to  be  contracted,  and  to  his  relief  of  any  sub- 
''  sequent  obligations  which  he  mi^ht  grant  for  Mr.  M'Eerlie ;  therefore,  and  upon 
"  the  whole,  the  trustee,  with  advice  as  foresaid,  rejects  m  toto  the  above  claiin." 

The  Executors  then  presented  a  petition  and  complaint  to  the  Court  of 
Session,  praying  the  Court,  irUer  cUia,  to  alter  the  deliverance,  find  them  to  be 
just  and  true  creditors  of  M'Kerlie,  "  or  to  give  the  petitioners  such  other  relief 
''  in  the  premises  as  to  your  Lordships  may  seem  just"  Answers  having  been 
lodged,  the  petitioner's  counsel  moved,  that  in  terms  of  A  S.  Nov.  1825,  §  25, 
the  case  should  be  remitted  to  the  Lord  Ordinary  for  preparation. 

Lord  GUlliea. — ^There  is  nothing  to  remit.  The  discharge  plainly  applies  to 
the  claim.    There  can  therefore  be  no  use  for  a  remit. 

Lord  President, — The  words  of  the  discharge  are  sufficiently  broad  to  com- 
prehend the  obligations  to  De  Tastet,  and  Dennison  and  Co. ;  and  therefore  I 
see  no  necessity  for  a  remit. 

The  Court  accordingly  dismissed  the  petition,  but  found  no  expenses. 

The  Executors  app^ed. 

Appellants. — 1.  By  statute  6  Geo.  IV.  c.  120,  and  by  the  subsequent  act  of 
sederunt,  Nov.  1825,  it  was  imperative  on  the  Court  of  Session  to  remit  the 
petition  and  complaint  to  the  Lord  Ordinary.  The  prayer  of  the  petition  was 
sufficiently  broad  for  the  purpose ;  and,  at  all  events,  the  Court  were  bound  to 
obey  the  statute.  They  have  thus  shut  the  door  against  evidence,  without  whidi 
they  had  no  termini  habiUs  to  decide  upon. 

2.  The  discharge  cannot,  according  to  sound  construction,  and  with  reference 
to  the  circumstances,  be  held  to  apply  to  the  cautionary  obligations.  The  fact 
of  M'Taggart  taking  a  security  for  his  relief,  shows  that  he  did  not  intend  to 
discharge  M'Kerlie  from  the  consequences  of  these  obligations.  It  is  of  no 
importance  that  the  sums  were  advanced  by  De  Tastet  and  Co.  and  Dennison 
and  Co.  to  M'Kerlie  previous  to  the  discharge.  The  material  fsu^t  is,  that  at  the 
date  of  the  discharge,  they  had  not  been  paid  by  M'Taggart  The  discharge  had 
reference  to  [366]  other  debts  due  to  hun  by  M'Eerlie ;  and  it  never  was  the 
intention  of  M'Tamart  to  include  the  gucuranteed  sums  within  the  discharge. 
The  respondent  on^  reaches  his  conclusion  by  a  violation  of  the  recognised  rules 
of  interpretation ;  the  rule  being,  that  general  words  will  not  discharge  a  clause 
of  relief.  Besides,  while  he  now  alleges  that  the  guaranteed  debts  were  dis- 
charged on  the  23d  August,  1810,  he  is  maintaining  in  the  reduction,  that  the 
security  granted  on  the  same  day  was  for  future  advances,  and  so  liable  to  the 
operation  of  the  act  1696,  c.  5. 
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Respondent, — 1.  Neither  the  statute  nor  cwjt  of  sederunt  are  imperative. 
Indeed  this  matter  is  r^ulated  by  the  bankrupt  statute,  54  (Jeo.  III.  c.  137 ; 
authorizing  the  Court  to  decide  cases  of  the  present  character  "summarily." 
Besides,  there  is  no  prayer  for  a  remit ;  and  the  appellants  have  never  lodged 
the  accounts  or  documents,  so  that  there  was  nothing  which  could  be  laid  before, 
or  received  by,  the  Lord  Ordinary. 

Lord  Wynford, — The  nature  and  import  of  these  accounts  and  vouchers  may 
be  produced,  and  be  of  importance  if  the  case  goes  before  the  Lord  Ordinary. 
But  a  remit  has  been  refused,  because  the  relewe  was  held  to  have  applied  to 
the  claim  of  debt. 

Lushington, — Then  we  shall  not  dwell  longer  on  the  accounts,  but  proceed  to 
the  second  question,  that  of  discharge.  Now  look  to  the  terms  of  the  two 
deeds,  as  explained  by  the  circumstances  under  which  they  were  granted.  And 
recollecting  that  the  appellant,  when  called  in  the  cwjtion  of  reduction,  insisted 
that  the  act  1696,  c.  5,  did  not  apply,  because  the  money  had  been  advanced  at 
the  date  of  the  security ;  and  remembering  that  at  the  date  of  the  discharge 
MTaggart  was  aware  of  the  bankruptcy  of  M'Kerlie,  is  it  possible  to  deny  that 
the  release  must  have  been  intended  to  discharge  these  guaranteed  debts,  being 
debts  at  that  very  time  incurred  by  M'Kerlie  to  De  T6«tet,  and  Dennison 
and  Co.  ? 

Lord  Wynford, — ^Did  the  Court  proceed  on  the  books  and  vouchers  or  not  ? 
If  they  relied  on  the  state  of  accounts,  yet  rejected  the  books,  there  was  no 
evidence  before  them ;  if  they  had  the  books  and  vouchers  before  them,  the  case 
may  be  different.  We  must  see  our  way  clear.  No  doubt,  if  the  discharge  of 
itself  be  so  wide  as  represented,  the  Court  need  not  have  gone  into  the  account- 
ing. But  the  terms  are  not  so  wide,  then  the  accounting  was  plainly  a  matter 
of  enquiry. 

Robertson, — ^The  Court  held  from  the  case  before  them,  and  the  terms  of  the 
discharge,  that  the  question  was  at  once  susceptible  of  a  decision.  It  was  a 
summary  matter.  Sending  the  [367]  case  to  the  Ordinary  that  accounts  might 
be  examined  into.  Was  losing  time  and  incurring  unnecessary  expense. 

Lord  Wynford. — Still,  even  if  the  case  were  "  summary,  if  it  were  necessary 
to  ascertain  fsLcts,  the  cause  should  have  been  remitted  to  the  Lord  Ordinary. 

Robertson. — ^Certainly,  if  the  Court  had  any  diflSculty  as  to  the  facts.  But 
they  had  not.    They  confined  their  minds  to  the  discharge. 

Lord  Wtmford. — "My  Lords,  it  has  been  olgected  in  this  case,  that  the  Court  of 
Session  ought  to  have  remitted  this  case  to  the  Lord  Ordinary.  The  Court  of  Session 
seem  to  have  been  of  opinion  that  there  was  nothing  to  remit  to  the  Lord  Ordinary. 
The  Lord  Ordinary  is  a  Judge  both  of  law  and  of  fact.  If  there  be  any  matter  of  fact 
or  law  to  be  decided,  in  any  case,  the  Court  of  Session  are,  I  think,  bound  by  their  Act 
of  Sederunt,  to  send  such  case  to  the  Lord  Ordinary.  This  Court  of  Session,  in  matters 
of  bankruptcy,  under  the  54th  Geo.  III.,  proceed  summarily ;  that  is  to  say,  there  is  no 
personal  summons,  no  condescendence,  as  in  other  Courts.  But  it  has  been  admitted, 
that  if  there  be  any  facts  to  be  enquired  into,  it  is  usual  to  send  oases  of  bankruptcy  to 
the  Lord  Ordinary  to  enquire  into  such  facts ;  and  if  any  question  of  law  should  be 
found  to  arise,  to  give  his  opinion  on  the  question  of  law.  The  Court  of  Session  should 
have  the  assistance  of  the  Lord  Ordinary  in  all  cases  where  any  thing  is  to  be  decided. 
This  is  provided  by  the  Act  of  Sederunt.  That  Act  of  Sederunt  is  binding  on  the 
Courts  until  it  be  rescinded  by  another  act  of  the  same  authority^  If  a  Court  of  Justice 
takes  upon  itself  to  dispense  with  an  Act  of  Sederunt  made  for  the  regulation  of  its 
practice,  the  suitors  of  the  Court  can  never  know  what  the  practice  of  the  Court  is, 
and  much  confusion,  delay,  and  expense  will  be  occasioned.  I  think,  therefore,  that 
as  there  was  matter  of  fact  to  be  inquired  into,  this  case  should  have  been  remitted  to 
the  Lord  Ordinary. 

"  This  brings  me  to  the  main  question  raised  in  this  case,  namely,  does  a  reltase  of 
debts,  due  on  or  before  a  certain  day,  discharge  a  debtor  from  the  repayment  of  a  sum 
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paid  by  his  creditor  after  that  day,  in  consequence  of  a  security  which  the  creditor  had 
given  for  his  debtor  before  that  day  ?  This  question  depends  on  the  construction  of 
another  instrument.  In  giving  a  construction  to  this  instrument,  your  Lordships  will 
look  only  at  the  instrument,  and  not  to  any  evidence  out  of  the  instrument  If  the 
intention  of  parties  to  written  instruments  is  not  to  be  collected  from  the  instruments, 
but  from  other  evidence,  the  secCirity  which  written  documents  are  calculated  to  afford 
is  destroyed.  Now,  if  an  instrument  speaks  of  debts  due  on  a  certain  day^  it  means 
such  as  were  counted  debts  on  that  day.  Such  as  the  creditor  could  on  that  day  have 
required  the  payment  of  from  Ms  debtor,  and  not  engagements,  which,  although  they 
might  occasion  future  claims,  give  no  immediate  right  of  action.  This  point  is  decided 
by  the  case  of  Oliphant  v.  Newton,  in  Morrison's  Dictionary,  5035.     *  A  creditor  having 

*  given  a  general  discharge  to  his  debtor,  for  whom  he  was  [368]  then  cautioner,  but 

*  not  distressed,  it  was  contended  that  the  general  discharge,'  (and  these  words  are  very 
important,)  *  did  also  cut  off  the  relief  of  the  cautioner,  seeing  that  the  debtor  was  in 

*  effect  bankrupt,  and  had  sold  his  lands  to  pay  his  debts,  which  far  exceeded  the  price, 
'  and  yet  here  there  was  no  reservation  of  cautionary  in  the  discharge.'  But  the  Lords 
found  that  the  general  discharge  did  not  extend  to  cautionary  and  relief,  whereon  the 
grantor  was  not  distressed  at  the  time  of  the  discharge. 

"  So  in  the  case  of  Campbell  v,  Napier,  the  Court  held  that  a  general  discharge  was 
not  to  be  extended  to  a  sum,  for  which  the  grantor  of  the  discharge  was  cautioner,  and 
was  charged,  unless  before  the  general  discharge  he  had  made  payment.  There  is  a 
passage  in  Mr.  Erskine  precisely  to  the  same  effect  That  being  the  law,  it  is  quite  clear 
that  the  discharge  in  this  case,  applying  to  the  instrument  the  rule  of  construction  of 
Scotch  law,  did  not  discharge  this,  which  afterwards  became  a  debt,  but  which  was  not 
a  complete  debt  at  the  time.     The  words  are,  *  I,  John  M^Taggart,  Esq.  merchant  in 

*  London,  do  hereby  exoner  and  discharge  the  late  company  of  M*Kerlie  and  Mn^aggart^ 

*  merchants  in  Glasgow,  and  Alexander  M'Kerlie,  merchant  there,  my  brother-in-law,  as 

*  a  partner  of  that  company,  as  an  individual,  and  also  as  a  partner  in  that  firm,'  of  all 
and  sundry  '  claims  and  demands,  debts  and  sums  of  money,  at  and  preceding  the  25th 

*  day  of  May  last.'     So  that  it  exonerates  from  no  debt  except  that  which  existed  *  pre- 

*  ceding  the  25th  day  of  May  last'  Then  let  us  look  at  the  other  part  of  the  instru- 
ment.    *  Mr.  M*Kerlie  sold  and  disponed  to,  and  in  favour  of,  John  M'Taggart^  Esq., 

*  merchant  in  London ;  whom  failing  by  decease,  without  having  otherwise  conveyed  or 

*  assigned  the  property  hereinafter  disposed,  then  to  John  MTaggart,  junior,  Esq., 
'  merchant  in  London,  his  son,  and  his  heirs  or  disponees,  heritably  but  redeemahly, 

*  always  and  under  revision,  in  manner  after  expressed ;  in  the  first  place,  all  and  whole, 

*  &c.,  all  in  real  security  to  the  said  John  MTaggart ;  whom  failing,  as  before  mentioned, 

*  then  to  the  said  John  MH^aggart,  junior,  Esq.,  and  his  foresaids,  of  the  payment  of 

*  whatever  sums  of  money,  principal,  interest,  and  expenses,  they,  or  either  of  them 
'  have  advanced,  or  may  advance  to  me,  from  and  after  the  25th  day  of  May  last ' — ^the 
same  day  to  which  reference  has  before  been  made.     It  is  given  in  satisfaction  of  '  what- 

*  ever  sums  of  money  they  or  either  of  them  have  advanced,  or  may  advance,  to  me, 
'  from  and  after  the  25th  day  of  May  last ;  likewise  in  security  of  whatever  sums  of 
'  money,  principal,  interest,  and  expenses,  they  or  either  of  them  may  advance  and  pay 
'  in  consequence  of  any  cautionary  obligations,  letters  of  guarantee,  or  other  such  obliga- 

*  tions  granted,  or  that  may  be  granted,  by  them  or  either  of  them,  to  bankers  or  others, 
'  for  me,  as  the  same  shall  be  ascertained  from  time  to  time  by  the  cash  accounts  to  be 

*  kept  by  them  for  me  in  their  books,  and  the  vouchers  of  debt  uplifted,  or  retired  by 

*  them,  the  same  not  to  exceed  in  whole  the  sum  of  L.  20, 000  sterling.'  This  does  not 
infringe  the  construction  of  the  previous  release  of  debts  due  before  the  25th  May.  It 
makes  a  provision  for  the  payment  of  such  as  should  become  [369]  due  afterwards,  and 
it  contains  words  which  show  that  the  parties  did  not  mean  that  the  release  should 
discharge  any  claims  but  for  debts  actually  due ;  for  an  express  provision  is  made  for 
what  M^aggart  might  advance  and  pay  in  consequence  of  any  cautionary  obligations 
granted,  or  that  might  be  granted.    ' 

"  I  should,  therefore,  humbly  recommend  to  your  Lordships,  that  this  case  ahotdd 
be  remitted  to  the  Court  of  Session,  with  directions  to  examine  into  this  matter ;  and 
that  a  declaration  be  introduced  into  the  order  of  this  House,  that  the  House  do  not 
consider  the  release  as  a  discharge  of  the  debt,  which  was  contracted  subsequent  to  the 
execution  of  that  instrument,  by  Messrs.  M*Taggart  and  Company  having  been  caUed  on 
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to  pay  L.  12,000  after  the  25th  of  May,  although  the  obligation  which  rendered  them 
liable  to  the  payment  was  executed  before  the  date  of  the  release." 

The  House  of  Lords  accordingly  ordered  and  declared, 

"That  the  discharge  in  the  pleadings  mentioned,  and  dated  the  23d  of 
"  August  1810,  did  not  extend  to  exoner  or  discharge  the  house  of  M*Kerlie 
"  and  M'Taggart,  or  the  said  Alexander  M'Kerlie,  as  an  individual,  from  any 
"  monies  paid  by  John  M*Taggart,  the  father,  or  by  his  executors,  on  account  of 
"  the  said  house,  or  of  the  said  Alexander  M*Kerlie,  subsequent  to  the  date  of 
"  the  said  discharge:  And  it  is  Ordered  and  Adjudged,  That  the  said  inter- 
"  locutor  complained  of  in  the  said  Appeal,  so  far  as  is  necessary  to  carry  the 
*'  above  declaration  into  effect,  be,  and  the  same  is  hereby  reversed ;  And  it  is 
*'  further  ordered.  That,  with  this  reversal  and  declaration,  the  cause  be 
"  remitted  back  to  the  First  Division  of  the  said  Court  of  Session,  to  proceed 
**  therein  according  to  the  terms  of  the  Statute  6  Greo.  IV.  cap.  120,  and  the 
"  Act  of  Sederunt,  made  in  pursuance  thereof,  and  in  conformity  with  this 
"  judgment." 

Appellants'  Authorities,— Z  Ersk.  Inst.  3,  65—4,  9.  1  Stair,  18,  2.  Mor.  Diet. 
voce^  **  General  Discharge."     4  Brown's  Supplement,  p.  9. 

ifoTtme/,  Webster,  arid  Thomson — Richardson  and  Connell, — Solicitors. 

[Cf.  British  Linen  Go.  v.  Esplin,  11  D.  1104,  1110.] 


IV.  WHson  &  Shaw  379  [7  S.  172]. 

Jambs  Morton,  (Brown's  Trustee,)  Appellant. — Campbell — Jarves. 

Hunters  and  Co.,  Eespondents. — Robertson. 

26th  Nov.  1830. 

Sasinb — BiQHT  IN  Sbourity. — Held  (affirming  the  judgment  of  the  Court  of  Session), 
1.  That  the  omission  of  the  Christian  name  of  the  Bailie,  where  his  surname  and 
place  of  residence  is  given,  is  no  objection  to  a  sasine.  2.  That  although  the 
Christian  name  of  a  witness  be  written  on  an  erasure  in  the  instrument  of  sasine, 
it  is  no  objection  to  it;  and  3.  That  a  sasine  proceeding  on  an  heritable  bond 
for  a  cash  credit  for  L.5000,  and  three  years  interest  thereon,  at  the  rate  of  five  per 
cent,  is  good. 

Pboop. — Observed,  That  hearsay  evidence  and  parole  testimony,  as  to  the  contents 
of  a  letter  not  alleged  to  be  destroyed,  ought  to  be  struck  out  of  a  proof  taken  on 
commission. 

The  Eespondents,  Messrs.  Hunters  and  Co.,  bankers  in  Ayr,  having  agreed  to 
allow  William  Brown  of  Lawhill  a  cash  credit,  to  the  extent  of  L.5000,  he 
granted  an  heritable  bond  and  disposition  to  them  for  the  advances  to  be  made 
to  him,  but  declaring  that  "  the  whole  sums  to  be  recovered,  in  virtue  of  the 
"  said  [380]  bond,  shall  not  exceed  the  sum  of  L.5000,  and  three  years  interest 
"  thereon  at  the  rate  of  five  per  cent,  conform  to  the  14th  section  of  the  act  54 
"  Greo.  IIL  cap.  137,"  and  sasine  was  given  imder  a  declaration  in  the  same 
terms.  The  instrument  set  forth  that  Hugh  Brown  appeared  as  attorney  for  the 
respondents,  and  "paeHsed  with  us  and  Brown  in  Dubbs,  parish  of 

"  Stevenston,  bailie  in  that  part,  specially  constituted  by  virtue  of  the  precept 
"  of  sasine  aiter  inserted."  In  the  concluding  or  testing  clause,  it  was  stated 
that  Mathew  Brown  and  another  were  witnesses  to  the  premises,  but  the  word 
Math&w  was  written  upon  an  erasure.     His  subscription,  however,  was  quite 


Digitized  by 


Qoo^^ 


422  MORTON  V.   HUNTERS  AND  CO.  IV.  WDBon  *  maw. 

correct,  and  it  was  not  denied  that  in  the  record  he  appeared  as  one  of  the 
witnesses. 

Brown  having  become  bankrupt,  and  his  estates  having  been  sequestrated, 
Morton,  the  trustee,  brought  an  action  of  reduction  of  the  instrument  of  sasine, 
on  the  groimd,  1.  That  the  omission  of  the  Christian  name  of  the  bailie  was  a 
fatal  objection ;  but  that  at  all  events,  at  the  date  of  the  allied  instrument, 
there  were  two  places  in  the  parish  of  Stevenston  called  Dubbs,  in  each  of  which 
there  were  various  persons  of  the  name  of  Brown,  so  that  in  fact  there  was  no 
bailie  named  in  the  instrument,  and  it  was  impossible  to  discover  what  person 
acted  as  bailie  on  the  occasion  of  giving  the  sasine,  or  whether  any  bailie  was 
present  at  all,  or  any  infeftment  truly  given.  2.  That  the  erasure  of  the  name 
of  the  witness  was  fatal  to  the  instrument ;  and,  3.  That  as  the  amount  of  the 
principal  sum  and  interest  was  not  limited  to  a  certain  specific  definite  sum,  the 
security  was  ineflfectual. 

In  defence,  the  respondents  maintained,  1.  That  the  objection  founded  on 
the  omission  of  the  Christian  name  of  the  bailie  was  irrelevant,  because  he  was 
otherwise  sufficiently  pointed  out ;  that  at  the  date  of  the  instrument  of  sasine, 
there  was  only  one  farm  or  dwelling-place  called  Dubbs  in  the  parish  of  Steven- 
ston, and  there  the  person  who  officiated  as  bailie  had  his  dwelling-place,  and 
they  denied  that  there  was  any  other  place  of  the  name  of  Dubbs  in  that  parish 
where  any  person  resided,  although  there  was  a  colliery  of  that  name ;  or  that 
various  persons  of  the  name  of  Brown  resided  in  Dubbs.  2.  That  the  objection 
founded  on  the  erasure  was  irrelevant ;  and,  3.  That  the  amount  of  principal  was 
set  forth,  and  although  the  interest  was  not  specified  in  so  many  pounds,  it  was 
quite  definite  and  conformable  to  the  statute. 

The  Lord  Ordinary,  before  answer,  allowed  the  parties  a  proof  of  their 
allegations,  relative  to  the  identification  of  the  [381]  bailie.  A  proof  was 
accordingly  led,  in  the  course  of  which,  a  witness  was  permitted  to  depone  as  to 
facts  communicated  to  him  by  a  person  still  alive,  and  produceable  as  a  witness ; 
and  another  was  allowed  to  state  the  import  of  a  letter  without  the  letter  itself 
being  produced.  The  Lord  Ordinary,  on  advising  the  proof,  ordered  Cases,  and 
having  reported  them  to  the  Court,  their  Lordships  directed  the  following  query 
to  be  submitted  to  the  other  judges  for  their  opinion,  "  Whether  the  omission  of 
''  the  Christian  name  of  the  bailie  in  the  sasine  in  question,  rendered  the  said 
"  sasine  null  and  void?"  Lords  Justice-Clerk,  Glenlee,  Alloway,  Ktmilly, 
Cringletie,  Meadowbank,  Mackenzie,  Medwyn,  Corehouse,  and  Newton,  returned 
the  following  opinion: — ^**We  have  considered  the  revised  cases,  and  have 
''  examined  the  instrument  of  sasine  in  question,  and  are  of  opinion  that  the 
"  omission  of  the  Christian  name  of  the  bailie  in  the  sasine  does  not  render  the 
"  instrument  null  and  void.  The  authority  to  infeft  flows  from  the  command  of 
"  the  superior,  or  grantor  of  the  deed,  as  expressed  in  the  precept  of  sasina  The 
"  precept  must  contain  a  special  mandate  to  this  effect,  and  no  general  powers, 
"  however  ample,  will  suffice ;  but  the  name  of  the  person  to  whom  this  mandate 
"  is  committed  is  left  blank  in  the  precept,  and  never  filled  up.  Any  person  can 
''  execute  the  precept  as  bailie.  Mr.  Walter  Boss  thus  describes  the  manner  in 
*'  which  this  business  is  accomplished :  *  The  first  movement  is  made  by  the  party 
"  or  his  attorney,  possessor  of  the  charter  containing  the  precept  He  requires 
"  the  attendance  of  a  notary-public  to  certify  the  act  They  next,  in  virtue  of 
"  the  blank  left  in  the  precept  for  the  bailie,  choose  a  person  to  fill  that  office, 
"  and  get  witnesses  to  attest  the  whole  fact' — Ross's  Lectures,  VoL  ii  p.  178. 
"  It  seems  sufficient,  therefore, /r^,  for  validating  the  act  of  the  bailie,  that  the 
"  precept  of  sasine  should  be  delivered  to  a  particular  person,  no  matter  whom, 
"  different  from  the  attorney  and  witnesses,  and  handed  over  by  this  individual, 
"  whoever  he  may  be,  to  the  person  who  acts  as  attorney,  in  presence  of  the 
"  witnesses,  and  that  after  the  precept  has  been  read  by  the  attorney,  the  person 
''  acting  as  bailie  deliver  the  symbols;   and  it  seems  sufficient,  $toondlp,  for 
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''  rendering  these  acts  authentic,  that  the  notary,  in  the  instrument  and  docquet, 
^'  attest  them  to  have  been  done  by  a  certain  person  officiating  as  bailie.  The 
"  name  of  this  person  must  indeed  be  given,  and  it  is  no  doubt  usual  and  proper 
''  to  insert  the  Christian  name,  as  well  as  surname ;  but  this  does  not  appear  to 
"  be  indispensable,  if  it  is  [382]  asserted  on  the  face  of  the  instrument,  and 
'^  attested  in  the  docquet,  that  a  certain  person  officiated  as  bailie  in  giving 
''  seisin,  and  if  this  individual  is  so  described  that  he  may  be  known  ana  dis- 
''  tinguished  from  others.  There  is  a  case  reported  by  Dirleton  which  illustrates 
"  those  principles,  by  proving  that  even  a  mistake  committed  by  the  notary,  in 
"  mentioning  the  name  of  the  person  who  actually  gave  seisin  as  bailie,  and 
''  confounding  him  with  the  attorney,  will  not  invalidate  the  infeftment,  if  it 
"  appear  from  other  parts  of  the  seisin  that  there  were  actually  two  different 
"  persons  employed,  one  as  attorney,  and  the  other  as  bailie : — *  The  Lady  Cheynes 
''  being  infeft  in  an  annual  rent  upon  a  right  granted  by  her  husband,  her  seisin 
'*  was  questioned  upon  these  groimds — 1st,  ffiiat  it  was  null,  in  so  far  as  the 
''  bailie  and  the  attorney  in  the  seisin  were  one  person,  who  could  not  give  and 
"  take  the  seisin,'  &c.  *  The  Lords,  in  respect  it  (fid  appear  evidently  that  it  was 
''  a  mistake  of  the  notary  that  the  seisin  did  bear  the  same  person  to  be  both 
'^  bailie  and  attorney  in  the  clause  of  tradition,  and  seeing  by  the  first  part  of  the 
*'  seisin  it  was  clear  that  there  was  a  distinct  attorney,  who  did  present  the  seisin 
''  to  the  bailie,  did  therefore  incline  to  sustain  the  seisin,'  &c.  In  the  present 
**  case,  a  parole  proof  has  been  rendered  competent  and  necessary,  because  the 
^'  purpose  of  it  is  not  to  contradict  the  written  instrument,  but  to  explain  an 
"  omission  in  it,  and  because  one  of  the  reasons  of  reduction  libels, '  that  the 
'*  baiUe  is  not  so  designed  as  to  point  out  the  person,  or  give  any  information 
'^  who  the  bailie  was,  there  beins  in  the  parish  of  Stevenston  two  places  called 
"  Dubbs,'  &c.  Now  it  appears  &om  the  proof,  that  the  person  who  is  said  to 
''  have  acted  as  bailie,  in  giving  infeftment,  was  little  known  by  his  Christian 
"  name ;  but  that,  in  order,  in  all  probability,  to  distinguish  him  from  others  of 
''  the  same  surname,  who  lived  at  no  great  distance  from  him  (though  not  on  the 
''  same  farm,  nor  in  the  same  parish),  he  was  generally  designated  '  Old  Brown 
"  in  Dubbs,'  or  *  Old  Dubbs,'  or  *  Brown  of  Dubbs,  in  the  parish  of  Stevenston,' 
"  or  *  Brown  in  Dubbs.' — ^Defenders*  proof,  p.  29,  D  ;  Pursuer's  proof,  p.  16,  C, 
"  &c.  It  may  have  been  from  this  cause,  joined  to  the  circumstance  of  the 
"  notary  filling  up  the  blanks  at  an  interval  of  time  (and  not  having  very 
*'  perfectly  fulfilled  the  duty,  as  expressed  in  these  words  in  his  docquet, 
"  et  in  notam  cepi),  when  he  only  recollected  the  bailie  hj  the  name  which  was 
''  usually  given  to  him  in  the  coimtry,  and  when  the  Christian  name  had  either 
''  slipped  from  his  memory,  [383]  or  had  never  been  known  to  him,  that  the 
"  omission  in  question  has  occurred."  From  this  opinion  Lords  President,  Craigie, 
and  Gillies  dissented,  while  Lord  Balgray  concurred.  The  Court  accordingly, 
on  the  10th  of  December,  1828,  repelled  the  objections  to  the  instrument  of 
sasine,  sustained  the  defences,  and  assoilzied. 

Morton  appealed. 

Appellant, — 1.  An  instrument  of  sasine  is  an  important  and  essential  part  of 
a  title,  and  must  be  in  every  respect  complete.  If  slovenliness  be  permitted,  it 
will  be  impossible  to  assign  any  limit  to  such  a  permission.  It  is  therefore 
necessary  to  preserve  perfect  accuracy.  In  giving  sasine,  either  the  superior  or 
his  bailie  must  be  present  In  the  precept  the  name  of  the  latter  is  generally 
left  blank ;  but  it  is  requisite  that  the  name  of  the  particular  person  who  has 
officiated  be  set  forth  in  the  instrument  It  is  not  enough  to  state  the  surname 
of  the  bailie,  because  this  no  more  identifies  the  individual  than  if  the  Christian 
name  without  the  surname  was  given.  The  matter  is  thus  left  in  uncertainty ; 
besides,  the  proof  shows  that  there  were  other  persons  of  the  name  of  Brown 
who  resided  in  Dubbs,  parish  of  Stevenston. 

2.  By  the  Statute  1681,  cap.  5,  witnesses  must  be  specially  named  and 
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designed  in  instruments  of  sasine ;  but  as  the  word  Mathew  is  written  upon  an 
erasure,  it  must  be  held  pro  non  scripto ;  and  consequentlj,  the  name  being 
defective,  the  instrument  falls  imder  the  sanction  of  nidlity. 

3.  The  words  of  the  statute  54  Geo.  III.  c  137,  are  quite  express,  "  that  the 
''  principal  and  interest  which  may  become  due  upon  the  said  cash  accounts  or 
"  credits,  shall  be  limited  to  a  certain  definite  sum,  to  be  specified  in  the 
"  security, — the  said  definite  sum  not  exceeding  the  amount  of  the  principal 
"  sum,  and  three  years  interest  thereon  at  the  rate  of  five  per  cent."  But  the 
sasine  does  not  specify  any  definite  sum, — ^it  merely  declares  that  the  security 
is  given  for  a  sum  not  to  exceed  L.5000,  and  interest  It  is  not  relevant 
to  say  that  this  affords  data  for  specifying  the  sum.  The  enactment  of  the 
statute  is,  that  the  sum  shall  be  specified,  and  is  equally  imperative  with  another 
section  of  that  statute  relative  to  valuing  and  deducting  securities  in  claiming  on 
the  bankrupt  estate,  and  specifying  the  ba-  [384]  -lance.  It  has  been  held  that 
although  the  security  be  valued,  and  consequently  a  mere  arithmetical  operation 
required  to  be  performed,  yet  if  the  balance  be  not  specified,  the  claun  is 
objectionable. 

JRespandertts, — 1.  It  is  not  essential  in  point  of  solemnity  that  the  Christian 
name  of  the  bailie  be  mentioned,  if  he  be  otherwise  so  described  and  identified  as 
to  point  out  the  person  who  officiated.  In  the  present  case  the  surname,  the 
place  of  residence,  and  the  parish,  are  given  in  the  instrument  This  is  a 
sufficient  specification,  and  there  being  no  ambiguity  on  the  face  of  the  instru- 
ment, extrinsic  evidence  to  the  efifect  of  introducmg  ambiguity  was  incompetent 
The  proof,  however,  clearly  establishes  that  there  was  only  one  Brown  who 
resided  at  Dubbs,  in  the  parish  of  Stevenston. 

2.  It  is  not  denied  that  in  point  of  fact  Mathew  Brown  was  a  witness  at  the 
tsJdne  of  sasine,  nor  is  it  alleged  that  the  erasure  was  made  posterior  to  the 
recording,  which  it  could  not,  because  the  instrument  and  the  record  correspond, 
and  the  signature  of  the  witness  is  unobjectionabla 

3.  The  statute  has  been  sufficiently  complied  with.  It  is  immaterial  wheth^ 
the  sum  is  set  forth  as  L.5750,  being  the  amount  of  principal  and  interest  for 
three  years,  or  whether,  as  is  actually  done,  the  principal  sum  be  specified  and 
the  words  added,  "with  three  years  interest  at  five  per  cent" 

Lord  Chanobllor. — "My  Lords,  in  a  case  like  the  present,  involving  questions 
upon  the  law  of  real  property  in  Scotland,  the  principles  of  which,  in  its  origin, 
bore  a  near  resemblance  to,  if  they  were  not  altogether  the  same,  with  those  of  the 
English  law,  although,  by  lapse  of  time,  they  have  come  to  be  so  widely  different, 
that,  in  many  respects,  they  may  be  rather  said  to  be  opposite  to  one  another  than 
merely  unlike,  I  should  be  very  slow  indeed  to  take  up  an  opinion,  even  if  I  thought 
I  saw  ground  to  maintain  it,  which  went  to  reverse  an  advised  judgment  of  Uioee 
learned  persons  who  adorn  the  Scottish  Bench,  after  having  been  for  years  the  orna- 
ments of  the  Scottish  Bar,  and  practised  for  years  in  that  branch  of  the  profession 
which  deals  with  the  rights  of  real  property.    I  should  come  with  the  greatest  hesitation, 
and,  I  may  say,  even  alarm,  to  any  conclusion  that  might  seem  to  differ  from  theirs ; — 
for  it  is  needless  to  remark,  how  little  we  generally  learn  of  foreign  law,  and  foreign  sys- 
tems of  jurisprudence,  unlike  our  own,  by  merely  consulting  statutes — which  have  often- 
times an  interpretation  affixed  to  them  by  practice  widely  different  from  the  apparent  and 
plain  meaning  of  their  words,— or  by  resorting  to  judicial  decisions  or  the  opinions  of 
text-writers,  or  to  the  incidental  dicta  of  judges ;  for  all  those  sources  (and  they  are  the 
only  sources  from  which  the  law  of  any  foreign  country  can  be  learned)  are  liable  to  be 
[386]  controlled  and  modified  in  practice  by  that  which  no  books  can  teach,  and  which  can 
only  be  learned  by  being,  as  it  were,  incorporated  with  the  profession  in  whose  hands  that 
practice  is.    This  consideration  would  always  be  with  me  a  reason  for  receiving,  with  great 
reluctance,  impressions  contrary  to  the  decisions  of  the  Court  from  which  the  appeal  is 
brought,  when  that  Court  has  deliberately,  by  a  great  majority  of  its  Judges,  come  to  a 
decision  upon  a  question  purely  of  Scottish  law.     But  in  this  case,  the  reasons  given 
by  those  learned  Judges  in  support  of  the  decision,  and  the  arguments  which  anse  out 
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of  the  case,  appear  to  me  from  the  best  attention  I  have  been  able  to  pay  to  it,  so  entirely 
to  go  along  with  the  judgment  itself,  and  so  amply  and  decisively  to  support  that  judg- 
ment, that  I  felt  a  double  confidence  in  the  proposition  which  I  am  about  to  submit 
to  your  Lordships,  now  to  affirm  this  decision ;  and,  feeling  that  confidence  so  strong,  I 
have  the  less  hesitation  in  presuming  to  adopt  this  course,  because  it  saves  much  time 
(the  time  being  that  of  the  public)  for  other  causes,  which  so  much  crowd  the  list  of 
appeals.     My  Lords,  I  have  endeavoured,  during  the  able  argument  of  the  learned 
gentleman  who  has  addressed  your  Lordships  for  the  appellant,  to  examine  the  cases  to 
which  he  referred,  and  the  authorities  he  cited,  and  the  reasons  which  he  urged ;  and  I 
had  also,  before  coming  to  this  House,  examined  the  printed  cases  on  each  side,  for  the 
purpose  of  saving  your  Lordships'  time ;  and  I  am  not  enabled  to  discover  any  thing 
like  a  reason  for  impeaching  the  judgment  of  the  Court  below.     The  first  question 
made,  and  the  only  question  which  will  admit  of  any  discussion,  is  the  omission  of 
the  Christian  name  of  Brown,  the  bailie,  who  is  called  *  Brown  in  Dubbs.'     And  first, 
it  is  said,  that  where  the  Christian  name  is  omitted,  there  is  a  flaw  in  the  instrument, 
which  no  evidence  dehors  that  instrument  can  supply, — that  it  is  fatal  to  the  validity 
of  the  instrument,  and  that  it  stands  as  if  there  were  no  bailie  who  is  asserted 
in  the  instrument  to  have  given  sasine.     My  Lords,  the  law  of  Scotland,  which  was 
originally  the  same  with  respect  to  the  livery  of  sasine,  as  our  ancient  mode  of  convey- 
ance by  feof&nent,  and  livery  of  seisin,  has,  in  process  of  time,  come  to  be,  in  one  or  two 
particulars,  materially  different.    With  us,  if  the  feoffment  is  good,  and  there  is  an  actual 
livery  and  seisin  of  the  land,  that  is  sufficient.    It  is  usual,  I  admit,  and  all  our  authorities 
so  put  it — they  say  that  it  is  usually  safe  and  convenient — they  nerer  go  so  far  as  to 
say,  that  it  is  absolutely  and  indispensably  necessary — that  there  should  be  a  memo- 
randum of  that  proceeding,  which,  when  it  is  made,  is  either  appended  to  the  deed,  or 
indorsed  upon  the  deed  of  feoffment  itself ;  and  it  generally  purports  that  seisin  has  been 
given  in  the  manner  which  has  been  referred  to  by  the  learned  gentlemen  from  Scotland, 
in  the  same  terms  as  their  instrument  of  sasine,  or  to  the  same  purport.     It  uses  the 
word  *  attorney'  instead  of  *  bailie;'  but  there  is  no  substantial  difference.    It  states,  that 
livery  was  given  of  the  land  by  A.  B.,  attorney  for  the  feoffer,  to  C.  D.,  attorney  for  the 
feoffee.     That  proceeding  is  usual,  and  it  is  convenient,  but  I  apprehend  it  not  to  be 
essential     Whatever  it  may  have  been  originally,  in  process  of  time  it  has  ceased  to  be 
[386]  absolutely  essential ;  and  there  may  be  a  good  livery  without  it ; — but,  if  there  be 
any  thing  defective  in  the  livery  itself ;  or  if  there  be  no  livery  at  all,  the  feoffment 
itself  would  be  void  as  a  feoffment,  though  it  might  ennure  as  a  covenant  to  stand  seised 
to  uses  within  the  restrictions  of  proximity  of  blood,  which  apply  to  that  mode  of  con- 
veyance.    But  in  Scotland,  I  take  the  law  to  be  different     There  the  instrument  of 
sasine  is  essential  to  the  conveyance.     There  must  be  a  sasine,  otherwise  the  rule  of  the 
feudal  law  applies  nulla  sasina  nuUa  terra  ;  but  here  must  also  be  a  constat  of  that  act. 
There  must  be  an  instrument  of  sasine,  and  that  instrument  of  sasine  is  an  essential 
part  of  the  conveyance.    The  question  then  is — and  here  we  are  upon  a  question  purely 
of  Scotch  law,  because  I  have  just  said  the  two  systems  of  law,  which  were  alike  in  their 
origin,  have  branched  asunder,  in  the  progress  of  time — namely.  Whether  the  instrument 
of  sasine  being  thus  necessary,  the  omission  of  the  bailie's  Christian  name  is,  or  is  not, 
a  fatal  defect  in  that  instrument,  making  the  conveyance  void,  as  if  there  had  been  no 
instrument  of  sasine  1    Now,  my  Lords,  it  is  agreed  on  all  hands,  that  there  must  be 
clear  proof  upon  the  instrument  that  there  was  a  bailie.    There  must  be  no  confusion  or 
doubt  upon  the  instrument,  taking  it  altogether,  that  the  bailie  and  the  seisor  (that  is  to 
say,  the  person  purchasing  and  taking  the  investiture  of  the  title  by  the  seisin)  were 
different  persons.     It  must  appear,  one  way  or  another,  upon  the  face  of  the  instrument, 
that  there  was  a  bailie  to  give  the  sasine,  and  another  person  to  take  the  sasine.     I 
will  not  stop  unnecessarily  to  moot  the  point,  because  the  question  does  not  arise 
here  whether  or  not  a  sasine  would  be  good  in  which  one  person  acted  as  a  common 
agent  for  both  parties,  and  took  the  seisin  with  one  hand  for  the  feoffee,  which  he  gave 
with  the  other  hand  for  the  feoffor.     That  question  does  not  arise  upon  the  facts  of 
this  case.     But  it  is  necessary  that  there  should  be  a  bailie  to  give  the  seisin,  and  an 
attorney,  or  some  person  on  behalf  of  the  purchaser,  to  take  the  seisin.    Have  we 
therefore  these  necessary  requisites  concurring  in  this  instrument )    Unquestionably,  no 
man  can  read  it,  and  doubt  that  there  was  a  bailie  to  give  and  a  person  to  take  the 
seisin  on  behalf  of  the  feoffee.     But  then,  it  is  said  that  '  Brown  in  Dubbe '  is  a  patent 
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ambiguity ;  and  it  is  endeavoured  to  be  made  out  to  be  a  patent  ambiguity  by  an  in- 
genious and  subtle,  but,  it  appears  to  me,  an  unsatisfactory  and  inconclusive  process  of 
reasoning.     I  should  hold  it  to  be  about  as  clear  a  proposition,  in  point  of  law,  as  I  ever 
yet  heard  asserted,  that  when  an  instrument  mentioned  one  man  as  the  individual  by 
one  name,  with  the  addition  of  his  place  of  residence,  that  that  is  on  the  face  of  it  un- 
ambiguous and  certain,  and  that  it  requires  you  to  go  out  of  the  four  comers  of  that 
instrument,  in  order  to  make  it  appear  that  there  were  two  or  more  Browns,  or 
rather,  that  there  were  two  or  more  Browns,  tenants,  or  otherwise,  in  Dubbs.     As 
far  as  appears  on  the  face  of  the  instrument,  it  is  very  possible  (and  that  is  sufficient 
to  make  it  a  latent  ambiguity),  that  there  may  be  no  more  than  one  Brown  in 
Dubbs;    that   possibility  is  quite  sufficient  to  destroy  the  patent  nature   of    the 
ambiguity.      It    requires    averment,    as    Lord    Bacon    says    (who    first    laid   down 
[387]  the  rule,  which  has  been  followed  ever  since  in  all  the  Courts  with  respect  to 
patent  and  latent  ambiguity), — it  requires  averment  to  suggest  that  there  are  two  Browns 
in  Dubbs ;  and  if  averment,  followed  of  course  by  evidence,  shall  satisfy  you  that  there 
were  more  Browns  than  one  in  Dubbs,  then  what  at  first  appeared  to  be  clear  and 
unambiguous  becomes  ambiguous,  and  then  (for  that  is  the  origin  of  the  rule  respecting 
patent  and  latent  ambiguity),  when  you  have  once  raised  the  ambiguity  by  evidence 
dehors  the  deed,  you  are  entitled  to  ta^e  more  evidence  dehors  the  deed,  for  the  purpose 
of  laying  the  ambiguity  which  evidence  dehors  the  deed  had  raised.     But  until  evidence, 
dehors  this  instrument,  shows  that  there  were  more  Browns  than  one  in  Dubbs,  in  my 
mind,  it  presents  nothing  ambiguous,  equivocal,  or  doubtful  whatever.     For  this  reason, 
unless  the  law  of  Scotland  has  decided  that  it  is  fatal  to  an  instrument  of  seisin  to  omit 
the  Christian  name  of  the  bailie,  on  the  one  hand,  or  has  decided,  on  the  other  hand, 
that  it  is  perfectly  immaterial  to  the  validity  of  the  instrument,  whether  the  Christian 
name  of  the  bailie  appear  or  not,  I  say,  unless  the  law  has  decided  one  or  other  of  those 
two  ways,  I  should  hold  that  it  is  competent  to  give  evidence,  as  in  the  case  of  a  latent 
ambiguity.     But,  I  take  it,  the  error  which  the  Court  has  fallen  into  rests  here — ^that 
they  have  allowed  evidence  dehors  the  deed  upon  this  question,  when  the  law  was  clear 
one  way,  namely,  that  it  was  quite  immaterial  to  the  validity  of  the  instrument  whether 
the  bailie's  name  was  there  or  not     The  party  propounding  that  evidence  was  the 
appellant.    The  other  party  took  up  the  chaUenge,  and  the  Court,  deciding  between 
them,  allowed  them  to  go  into  evidence  on  the  one  side  and  the  other.     But,  in  my  view 
of  the  case,  the  Court, — if  its  own  authority  is  to  be  followed,  which  I  am  most  willing 
to  do,  because  it  consists  with  the  reason  of  the  case,  and  with  the  principles  of  tiie 
Scotch  law,  and  is  really  unimpeached  by  any  authority,  or  by  any  decision, — ^the  Court 
ought  to  have  held  that  there  was  no  case  for  evidence,  because  the  immateriality  of  the 
Clmstian  name  of  the  bailie  was  pronounced  by  a  very  great  majority  of  their  Lordships. 
The  Court,  however,  was  pleased  not  so  to  hold,  the  consequence  of  which  has  been 
much  expense,  considerable  protraction  of  these  proceedings,  and  the  laying  before  your 
Lordships'  House  that  mass  of  any  thing  but  legal  evidence,  which  was  the  fruit  of  that 
unnecessary  proof  allowed  below.     I  might  state  to  your  Lordships  one  or  two  instances 
of  the  want  of  any  thing  like  legal  nature  or  aspect  in  the  evidence  which  has  been 
produced.     I  might  state,  that  those  who  took  the  proof  allow  particular  statements  of 
particular  individuals  to  be  given  in  evidence  upon  a  question  of  reputation,  which  is 
not  evidence  by  law.     They  allow  one  man  to  say  what  he  heard  another  tell  him,  which 
is  no  evidence  by  law,  that  man  being  alive  and  produceable  as  a  witness ;  and,  even  if 
he  were  dead,  it  is  no  evidence,  because  it  is  too  particular  upon  the  question  of 
reputation.     In  another  case,  (and  I  observe  upon  this,  not  from  the  vain  desire  of 
carping  at  what  has  been  done  in  the  Court  below,  which  is  not  a  decorous  proceeding 
in  any  Court,  but  I  say  it  with  the  practical  object,  as  far  as  my  suggestion  [388]  can 
have  any  weight  with  those  learned  persons  who  superintend  such  proceedings,   of 
entreating  their  attention  to  a  stricter  enforcement  of  the  rules  of  evidence  below) — -not 
only  is  one  man  allowed  to  tell  what  another  man  said,  not  upon  oath,  but  what  anolher 
man  told  him  of  the  contents  of  a  letter,  which  letter  has  not  been  produced  in  Court, 
and,  in  fact,  was  not  even  seen  by  the  person  who  swore  what  he  heard  another  tell  of 
its  contents.     My  Lords,  I  do  hope  and  trust  that  those  learned  persons  who  superintend 
the  taking  of  proof  in  the  Court  below,  or,  at  all  events,  those  learned  Judges  b^ofe 
whom  the  proof  so  taken  by  commissioners,  &om  time  to  time  may  come,  will  oonaider 
the  fearful  consequences  to  the  lives,  to  the  liberties,  to  the  properties,  to  all  the  most 
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valuable  rights  of  the  King's  subjects,  of  opening  a  door  in  judicial  proceedings  to  hearsay 
evidence,  which  never  can  safely  be  trusted,  and  which,  if  allowed  to  enter  into  the 
mind  of  either  judge  or  jury,  must,  of  necessity,  be  fatal  to  the  administration  of  justice. 
My  Lords,  with  respect  to  the  substance  of  the  proof,  supposing  it  were  competent  to  go 
into  it  at  all,  I  have  the  clearest  opinion.     But  if  I  either  throw  out,  on  both  sides,  all 
that  was  not  legal  evidence,  or  if,  following  the  opposite  course,  I  take  it  all  in,  whether 
legal  or  not — in  either  way  the  inference  is  one  and  the  same,  that  there  is  no  ambiguity 
whatever — that  there  was  but  one  single  individual  to  whom  the  designation  in  the 
instrument  of  sasine,  of  '  Brown  in  Dubbs,'  could  apply.     It  was  said  that  there  was 
another  Brown  in  Dubbs,  and  that  part  of  Dubbs  was  in  Stevenston,  and  part  in 
Kilwinning  parish ;  but  that  statement  was  wholly  without  support  or  warrant  from  the 
evidence.     Whether  you  regard  Scots  money,  or  road  money,  or  minister's  stipend,  or 
militia  service  as  the  tests  of  parochial  boundary,  there  is  no  doubt  whatever,  that  the 
suggestion  fails  which  would  attempt  to  show  that  part  of  Dubbs  is  in  that  parish.     It 
is  equally  clear,  that  what  is  there  called  Dubbs,  is  not  what  in  common  parlance  is 
called  Dubbs,  as  in  the  instrument  of  sasine,  but  Dubbs  colliery,  which  is  quite  a 
different  thing ;  and  then,  as  to  what  is  said  respecting  other  persons  of  that  name,  one 
of  whom  was  a  relation  of  the  family,  another  of  whom  was  the  relation  of  a  former 
Brown  in  Dubbs,  that  is  entirely  at  an  end,  when  your  Lordships  come  to  consider  the 
almost  technical  meaning  of  the  designation  *  Brown  in  Dubbs.'    It  means,  in  so  many 
words.  Brown,  the  tenant  of  Dubbs ;  Dubbs  being  a  farm  as  contradistinguished  from 
Dubbs  colliery;  and  the  instrument  of  sasine  only  in  fact  says,  that  the  bailie  who 
delivered  the  infeftment  was  the  tenant  of  Dubbs  farm.     It  is  not  contended  that  there 
was  a  change  of  tenant — it  is  not  contended  that  there  were  two  farms  of  Dubbs — ^it  is 
not  contended  that  there  were  two  tenants  of  Dubbs.     Consequently,  I  take  it  to  be 
perfectly  clear,  even  upon  the  proof  itself,  whether  you  take  in  all  the  illegal  evidence, 
or  shut  out  all  the  illegal  evidence,  and  merely  go  upon  the  legal  evidence,  that  no 
ambiguity  whatever,  upon  the  whole  balance  of  that  testimony,  is  raised,  as  connected 
with  the  instrument  of  sasine.     But  then  it  is  argued,  and  subtilely  argued,  that  the 
ambiguity  is  patent,  because  the  mere  want  of  a  christian  name  is  in  [389]  law 
a  patent  ambiguity:    That  not    only  in  England    but  in    Scotland,   the  christian 
name  is  a  material  name,  and  that  the  want  of   what  is  material  in  the  name, 
is  as  if  there  had  been  no  name  at  all,   and  that,   consequently,   the  leaving  out 
John  or  Robert,   or  whatever  the  christian    name  might  be,   is    as  if  the  whole 
instrument  had  been  blank,  so  far  as  regards  the  name  of  the  bailie.     My  Lords, 
our  law  is  very  nice  and  very  technical  in  respect  of  christian  names,  and  I  do  not  at 
all  dispute  the  proposition  that  was  laid  down  at  the  Bar  upon  the  import  of  that  law. 
But  in  Scotland  it  is  wholly  otherwise.     There  is  no  such  nice  and  technical  exigency 
with  respect  to  the  christian  name,  dummodo  constat  de  persona,  sufficiently  in  the 
instrument.     The  case  of  Murray  v.  Gordon  has  been  alluded  to  in  support  of  this 
argument.     Now,  when  I  look  at  it,  it  appears  to  me  to  operate  wholly  the  other  way ; 
and  with  respect  to  the  four  cases  cited,  I  must  say  this,  that  they  come  within  a 
description  of  cases,  as  connected  with  this  argument,  which  is  exceedingly  common 
at  the  Bar,  where,  in  the  pressure  of  circumstances,  and  when  there  is  no  authority  of 
a  decided  case,  it  is  very  usual  to  produce  what  may  rather  be  termed  apologies  for 
cases  than  cases.     Counsel  cite  a  great  number  of  decisions,  and  they  admit,  that  those 
decisions  are  against  them,  but  then  they  show  that  none  of  the  decisions  apply  to  the 
case  before  the  Court     That  way  of  citing  cases  does  not  throw  much  light  upon  the 
question  under  discussion.     Now,  when  I  allude  te  Gordon  v.  Murray,  tiiat  decision 
appears  to  me  to  be  such,  respecting  the  necessity  of  the  christian  name,  as  cannot  be 
got  over ;  for,  observe,  it  was  rested  there,  not  upon  common  law,  which  it  ought  to 
have  beeUy  if  the  Scotch  law  were  the  same  as  the  English,  as  to  the  necessity  of  the 
christian  name. — It  is  not  rested  upon  the  English  law,  but  upon  a  statute  of  the  year 
1672,  chapter  21 ;  and,  when  you  look  to  that  statute,  you  find  that  it  is  merely 
directory — that  none  of  the  King's  lieges  under  the  rank  of  a  peer  shall  sign  without 
his  christian  name,  as  well  as  his  surname.    Upon  what  penalty  1    Upon  pain  of  nuUity  1 
Upon  pain  of  making  the  instrument  void)   No  such  thing.    Upon  pain  of  being  punished 
by  lion  Eong  at  Arms,  and  his  Majesty's  Phvy  Council.    Therefore,  it  was  held  to  be  a 
directory  statute,  not  making  the  instrument  invalid  in  the  decision  of  Gordon  v, 
Mitfray.    Taking,  therefore,  tiie  whole  of  this  first  branch  of  the  case,  I  certainly,  upon 
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the  reasoning,  and  upon  the  arguments  which  have  been  brought  forward  on  behalf 
of  the  appellant,  see  no  ground  whatever  for  doubting  the  propriety  of  this  very 
well  considered,  and  very  deliberate  judgment  upon  this  question  of  pure  Scotch  law, 
and  question  of  Scotch  conveyancing,  which  has  been  brought  before  us  from  those 
learned  Judges. 

**  With  respect  to  the  two  other  points  of  the  statute  of  54th  of  the  late  King, 
(chapter  137,  section  24,)  I  take  it  to  be  clear  that  that  is  entirely  wide  of  the  present 
objection ;  that  there  is  quite  sufficient  specification  of  the  sum,  when  it  is  said,  that 
'  the  said  sums,  taken  together,  shall  not  exceed  the  sum  of  L.5000,  and  three  years' 
'  interest  thereon,  at  the  rate  of  five  per  cent.'  I  think  any  words  more  dear  and 
more  plain  [390]  could  not  have  been  employed,  to  express  that  the  sum  meant  to  be 
secured  was  three  times  L.250,  together  with  the  principal  sum  of  L.5000. 

'*  My  Lords,  with  respect  to  the  third  proposition,  as  to  the  name  of  the  witness, 
it  is  scdd,  that  the  attesting  witness's  name  is  written  on  an  erasure.  Your  Lordships 
will  please  to  consider,  that  this  objection  as  to  the  erasure  is  made,  not  to  the  subscrip- 
tion of  the  witness,  but  to  the  insertion  of  the  witness's  name  in  the  recital  of  the 
testing  clause.  But  then,  it  is  said,  that  though  there  is  no  erasure,  whereupon  the 
name  is  written  below  the  notarial  clause,  yet  that,  because  there  is  an  erasure  in  the 
testing  clause,  the  instrument  is  made  void.  Now,  I  see  no  warrant,  either  £rom  the 
Act  of  Parliament  of  1785,  or  from  any  authority  that  has  been  produced,  to  incline 
me  to  deviate,  in  the  slightest  particular,  from  the  opinion  which  has  been  given  by  the 
learned  Judges  with  respect  to  the  third  point,  on  which,  I  understand,  they  had  no 
difference  of  opinion.  Upon  the  first,  I  should  not  have  troubled  your  Lordships  at  so 
great  length,  had  it  not  been  that  there  was  a  difference  of  opinion  among  those  Judges, 
and  it  appeared,  by  taking  the  opinion  of  the  consulted  Judges,  that  it  was  deemed  a 
point  not  quite  settled,  and  had  it  not  also  been  for  the  great  deference  I  feel  for  the 
learning  and  experience  of  the  learned  Judge  (Lord  Craigie),  whose  opinion  I  diffsr 
from  upon  the  present  occasion.  Upon  the  two  other  points,  upon  which  there  is  no 
difference  of  opinion,  I  propose  to  take  the  course  which  I  always  intend  to  pursue.  It 
was  the  ancient  course,  and  it  has  only  been  broken  in  upon  within  the  period  of  my 
memory  and  my  experience  at  the  Bar  of  your  Lordships'  House,  namely,  that>  when 
the  judgment  appealed  from  was  to  be  affirmed,  there  were  no  reasons  given,  and  when 
the  judgment  was  to  be  reversed  then  the  Court  gave  reasons.  I  intend,  with  ih& 
permission  of  your  Lordships,  not  to  deviate  from  that  ancient  and  convenient  practice, 
and  only  to  give  my  opinion  at  length  when  either  there  has  been  a  discrepancy  in  the 
opinions  of  Uie  Court  below,  and  when  the  law  may  require  to  be  looked  into  for  the 
purpose  of  making  it  clear,  or  when  there  may  be  a  reversal  or  a  remit,  or  some  direction 
given  as  to  some  further  proceeding  in  the  Court  below.  For  these  reasons  I  have  no 
hesitation  in  moving  your  Lordships  that  this  judgment  of  the  Court  below  be  affirmed." 

The  House  of  Lords  accordingly  ordered  and  adjudged  that  the  interlocutors 
complained  of  be  affirmed. 

Appdlanfs  AtdhorUie8,—2  Erskine,  3,  35,  and  37.  Murray,  22d  June,  1821, 
(1  Shaw  and  Dunlop,  81). 

Respondents  Authorit%e8.—1  Craig,  2,  2.  2  Erskine,  3,  33.  2  Craig,  7.  Hilton, 
24th  February,  1676,  (U,331).  Henderson,  8th  March,  1776,  (6  Sup.  586).  Goidon, 
21st  June,  1765,  (16,818). 

A,  Mundell — Bichardson  and  CormeU, — Solicitors. 

[Cf.  Duke  of  ArgyU  v.  Dalgleish's  Trustees,  1873,  11  M.  616,  625.] 
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IV.  Wilson  &  Shaw  398  [7  S.  401]. 
Wilson  and  M'Lellan,  Appellants, — Jo,  Campbell — T,  H,  Miller, 
Duncan  Sinclair,  Respondent. — Sparikie — ttdbertson, 
7th  Dec.  1830. 

Rbpbtition. — Held,  (reversing  the  judgment  of  the  Court  of  Session,)  1.  That  where  a 
payment  has  been  made  in  virtue  of  a  decree  in  absence  and  diligence  thereon, 
repetition  cannot  be  ordered  so  long  as  the  decree  and  diligence  are  not  set  aside  ; 
2.  That  it  is  not  relevant  to  entitle  a  party  to  repetition  to  allege  that  he  has  paid 
imder  a  mistake  in  point  of  law ;  and  3.  That  a  party  who  has  had  the  means  of 
knowing  the  facts  before  making  a  payment,  and  seeks  reparation  on  an  allega- 
tion that  he  paid  under  a  mistake  in  point  of  fact,  may  be  barred  from  claiming 
repetition. 

Alexander  M'Cra,  on  the  25th  of  July,  1820,  granted  his  promissory  note  to 
Duncan  Campbell  for  L,130,  payable  three  months  after  date.  Campbell 
endorsed  this  note  to  Harrison,  and  by  him  it  was  endorsed  to  another  party, 
who  endorsed  it  to  Wilson  and  M'Lellan,  merchants  in  Greenock.  By  them  it 
was  discounted  with  the  Greenock  bank.  When  it  fell  due,  on  28th  October,  it 
was  dishonoured  by  M*Cra,  and  was  thereupon  protested  by  the  Bank,  from 
whom  Wilson  and  M'Lellan  retired  it,  and  got  up  the  protest  with  a  receipt.  It 
was  alleged  that  the  note  was  vitiated  in  stihstantialibus ;  but  if  it  was  so,  at  this 
time  it  did  not  appear  to  have  been  observed  by  any  of  the  parties.  The  protest, 
however,  contained  a  material  blunder.  It  set  forth,  that  the  note  was  payable 
on  the  28th  of  July,  and  that  it  heul  been  protested  upon  that  day,  in  place  of 
the  28th  of  October.  It  was  recorded  at  the  instance  of  Wilson  and  M'Lellan, 
extracted,  and  letters  of  homing  raised.  The  letters  were  transmitted  by  the 
agents  of  Wilson  and  M*Lellan  to  Angus  Sinclair,  messenger  at  Oban,  with  in- 
structions to  execute  them  against  M'Cra,  Campbell,  and  Harrison.  He  charged 
Harrison,  but  reported  that  he  could  not  find  the  other  parties.  Having  returned 
an  execution  against  Harrison,  letters  of  caption  were  expede,  which  the  agents 
for  Wilson  and  M'Lellan  sent  to  Sinclair  on  the  4th  of  January,  1821,  desiring 
him  "  to  execute  the  enclosed  caption  against  Harrison  on  receipt,  and  report  to 
"  us  in  course  that  you  have  done  so."  They  afterwards,  on  the  11th,  by 
authority  of  Wilson  and  M*Lellan,  sent  a  state  of  the  debt  to  Sinclair,  and 
mentioned  that,  "  in  case  a  bank  draft  or  other  document  is  sent  us  for  the  debt, 
"  which  will  not  be  due  before  the  20th,  you  must  add  interest  till  the  time 
"  such  draft  falls  due."  Sinclair,  on  the  22d,  sent  to  the  agents  two  bills  by 
private  parties,  and  about  [399]  L,30  in  bank  notes.  The  buls  were  returned, 
but  the  money  was  kept,  and  put  to  Harrison's  credit ;  and  on  the  3d  of  Februair, 
the  agents  wrote  to  Sinclair,  that "  we  have  to  request  that  you  will  immediately 
"  on  receipt  put  the  caption  in  your  custody  in  execution  against  Mr.  Harrison." 
Sinclair  failed  to  do  so ;  and  in  May,  1829,  Wilson  and  M'Lellan  raised  an  action 
against  him,  and  also  against  his  brother,  Duncan  Sinclair,  who  was  his  cautioner, 
founding  on  the  n^lect  to  execute  the  caption,  and  concluding  for  payment  of 
the  balance  of  the  debt,  and  L,50  of  damages.  The  partibus  on  the  summons 
bore  that  a  counsel  had  appeared,  and  that  it  had  been  taken  to  see  by  Mr. 
Eobert  M'Kenzie,  W.S.,  as  agent.  The  process,  with  the  writs  foimded  on,  were 
borrowed  by  M'Kenzie ;  but  having  returned  no  defences,  decree  in  terms  of  the 
Ubel  was  pronounced  on  the  31st  of  May,  and  a  remit  made  to  the  auditor  to 
tax  the  expenses.  A  correspondence  then  took  place  between  the  agents  for 
Wilson  and  M'Lellan  and  M'Kenzie,  in  which  the  latter  requested  a  copy  of  the 
account  of  expenses,  and  stated  that  he  would  be  present  at  the  auditor's,  "  to 
"  attend  to  the  interest  of  my  clients ;"  and  accordingly  he  was  present  at  the 
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taxation.  A  discussion  afterwards  took  place  between  them  as  to  the  conda- 
sion  for  damages,  which  it  was  agreed  should  be  restricted  to  the  actual  disbaiae- 
ments ;  and  a  minute  to  that  effect  was  lodged  in  process,  and  decree  obtained 
accordingly. 

In  virtue  of  this  decree,  letters  of  homing  and  caption  were  raised  against 
the  two  Sinclairs,  and  sent  to  MTherson,  a  messenger,  by  whom  the  amount  of 
the  sum  charged  for  was  remitted  in  March,  1822.  Nothing  farther  took  place 
till  April,  1823,  when  an  agent  on  behalf  of  the  cautioner,  Duncan  Sinclair, 
•applied  to  the  agents  for  Wilson  and  M'Lellan  to  deliver  to  him  the  grounds  of 
debt,  diligence, 'and  proceedings;  and  they  in  consequence  sent  the  bill,  dili- 
gence thereon,  and  the  diligence  raised  on  the  decree  conform  to  inventory,  for 
which  a  receipt  was  granted  on  the  10th  of  April  In  September  thereafter,  an 
application  was  meuie  to  them  for  an  assignation  to  the  diligence  in  favour  of 
Duncan  Sinclair ;  but  this  was  declined  on  the  ground  that  they  understood  that 
the  debt  had  not  been  paid  by  him,  but  by  M'Pherson  the  messenger,  who,  it  was 
alle^,  had  incurred  a  liability  for  the  debt  The  agent  for  Duncan  Sinclair 
havmg,  however,  stated,  that  the  debt  heui  been  paid  by  Duncan  Sinclair,  and 
boimd  himself  to  ''  guarantee  Messrs.  Wilson  and  M'LeUan  against  any  cLum 
"  which  may  be  made  against  them  on  account  of  the  assignation  being  granted 
"  in  favour  of  Mr.  Sinclair  instead  of  Mr.  MTherson,"  the  assignation  was  exe- 
cuted, in  September,  [400]  1824,  by  Wilson  and  M'Lellan.  This  deed  contained 
a  clause  of  warrandice  in  these  terms :  **  which  assignation  above  written  we  bind 
"  and  oblige  ourselves,  our  heirs,  executors,  and  successors,  for  our  respective 
"  rights  in  the  premises  as  aforesaid,  to  warrant  to  the  said  Duncan  Sinclair  and 
"  his  foresaids,  from  all  facts  and  deeds  done  or  to  be  done  by  us  in  prejudice 
"  hereof." 

In  virtue  of  this  assignation,  Duncan  Sinclair  raised  diligence  in  his  own 
name,  and  apprehended  the  endorser,  Campbell,  who  was  liberated  on  consigning 
the  amount.  This  was  paid  to  Sinclair,  and  the  promissory-note,  and  dilig^ice 
thereupon,  delivered  up  to  CampbelL  The  vitiation  in  the  note,  and  the  blunder 
in  the  protest,  having  been  then  discovered,  Campbell  raised  an  action  of  reduc- 
tion, repetition,  and  damages  against  Duncan  Sinclair,  in  which  the  Lord 
Ordinary,  on  the  27th  of  February  1827,  reduced  the  note  and  diligence,  and 
decerned  in  repetition,  ''in  respect  that  Duncan  Sinclair  cannot  undertake  to 
"  prove  that  the  alteration  of  the  date  on  the  promissory-note  in  question  was 
"  mjwie  before  or  at  the  time  it  was  delivered  by  the  grantor  to  the  pursuer," 
(CampbelL) 

In  the  meanwhile  Duncan  Sinclair,  on  the  institution  of  this  prooees,  had 
called  on  Wilson  and  M'Lellan  to  relieve  him ;  and  they  having  declined  to  do 
so,  he  raised  an  action  against  them,  concluding,  1.  For  i^eduction  of  the  decree 
pronounced  against  him  and  his  brother  Angus,  and  of  the  diligence  following 
thereon.    2.  For  repetition  of  the  amount  of  the  money,  which,  in  virtue  thereof, 
he  had  paid  to  them.    And,  3.  For  relief  of  the  action  rsdsed  by  Campbell  against 
him.    The  leading  grounds  of  reduction  of  the  decree  was,  that  the  promi^H>ry- 
note  was  vitiated,  and  the  protest  inept,  so  that  the  diligence  raised  thereon  was 
illegal,  and  consequently  the  failure  of  his  brother  to  execute  it  could  not  infer 
any  liability  against  him,  and  that  the  decree  had  passed  in  absence.    The  con- 
clusion for  repetition  was  deducted  as  a  consequence  of  the  reduction  of  the 
decree ;  but  it  was  farther  rested  on  the  ground  that  Wilson  and  M'Lellan  "  were 
"  bound  and  obliged  by  having  granted  the  foresaid  assignation,  containing  the 
"  clause  of  warrandice  before-mentioned,  to  warrant  the  foresaid  sums  and  pro- 
<<  missory-note,  and  other  alleged  grounds  of  debt  assigned  by  them  to  be  truly 
"  due  and  free  from  all  nullities  and  defects  whatever." 

In  defence,  Wilson  and  M'Lellan  maintained,  1.  That  the  decree  had  not 
passed  in  absence ;  but,  on  the  contrary,  counsel  and  agent  had  appeared  both 
for  Duncan  Sinclair  and  his  [401]  brother;  that  the  agent  had  attended   the 
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taxation  of  the  account  of  expenses,  and  that  the  conclusion  for  damages  had 
formed  the  subject  of  a  compromise.  2.  That  both  Duncan  Sinclair  and  his 
brother  had  h«wi  an  ample  opportunity,  before  paying  the  money,  of  making  them- 
selves acquainted  with  all  the  facts ;  and  that  the  agent  subsequently  employed 
by  Duncan  was  in  possession  of  all  the  documents  for  several  months  before  the 
assignation  was  requested,  and  was  in  the  full  knowledge  of  their  nature,  or  must 
be  presumed  to  have  been  so,  at  the  time  it  was  spnted.  And,  3.  That  the 
warrandice  against  fact  and  deed  could  not  infer  a  Uability  for  the  vitiation  of 
the  note  and  the  blunder  in  the  protest 

To  this  it  was  answered,  1.  That  M'Kenzie  did  not  appear  for  Duncan 
Sinclair,  but  for  his  brother,  and  had  no  authority  to  act  for  the  former.  2.  That 
the  payment  of  the  money  h«wi  not  been  made  voluntarily,  but  under  the  com- 
pulsion of  diligence,  and  at  a  time  when  Duncan  Sinclair  (who  was  merely  a 
cautioner)  had  not  had  an  opportunity  of  seeing  the  documents,  and  was  ignorant 
of  the  facts.  And,  3.  That  although  the  clause  of  warrandice  might  not  extend 
to  the  eflfect  of  warranting  the  solvency  of  the  debtors,  yet  it  necessarily 
imported  that  the  documents  assigned  were  legal  and  efifectuaL 

The  Lord  Ordinary  pronounced  this  interlocutor — ^*' Finds,  that  whatever 
"  implied  obligation,  in  respect  to  warrandice,  the  defenders  might  originally 
'*  have  incurred,  by  taking  decree  against  the  pursuer,  and  compelling  him  to  pay 
*'  the  full  balance  of  their  debt,  with  the  expenses  of  diligence  and  process,  the 
"  pursuer,  by  afterwards  accepting  from  them  an  assignation  to  the  debt  and 
''  diligence,  with  warrandice  from  fact  and  deed  only,  has  limited  his  recourse  to 
"  the  extent  of  this  species  of  warrandice :  Finds,  that  as  the  defects  which  have 
"  been  found  to  render  the  grounds  of  debt  and  the  diligence  invalid,  have  not 
"  not  arisen  from  the  fact  or  deed  of  the  defenders,  they  are  not  liable  in 
"  repetition ;  therefore,  sustains  the  defence  founded  on  the  Umited  nature  of  the 
"  warrandice  accepted  of,  assoilzies  the  defenders,  and  decerns,  but  finds  no 
''  expenses  due."  His  Lordship  at  the  same  time  issued  the  subjoined  note. 
This  interlocutor  the  Court  recalled,  [402]  and  made  a  remit  to  the  Lord 
Ordinary,  who  thereafter  having  reported  the  case,  their  Lordships  pronounced 
the  following  interlocutor,  on  the  12th  of  February,  1829: — ^'^The  Lords,  in 
'*  respect  of  the  vitiation  of  the  bill,  and  the  ill^ality  of  the  protest,  and 
"  dili);jence  thereon.  Find  the  defenders,  Archibald  Wilson,  James  Jamieson,  and 
"  John  M'Lellan,  jointly  and  severally  liable  in  repetition  to  the  pursuer  of  the 
"  sum  of  L.116,  4s.  9d.  Sterling,  paid  by  the  pursuer  to  the  defenders,  with 
"  interest  since  the  12th  day  of  March,  1822  years,  and  decern  accordingly. 
"  And  further,  remit  to  the  Lord  Ordinary  to  hear  parties  on  the  other  con- 
**  elusions  of  the  libel  for  relief ;  also  find  the  said  defenders,  Archibald  Wilson, 
*'  James  Jamieson,  and  John  M'Lellan,  jointly  and  severally  liable  to  the 
"  pursuer  in  expenses." 

Wilson  and  M'Lellan  appealed. 

Appellants. — 1.  The  decree  and  diligence,  by  virtue  of  which  the  respondent 
paid  the  money  to  the  appeUants,  have  not  been  set  aside.  Till  reduced,  a  decree 
in  absence  is  as  good  and  effectual  as  a  decree  in  foro  ;  but  although  the  Court 
below  have  not  set  aside  the  decree  and  diligence,  yet  they  have  ordained  the 
appellants  to  restore  the  money  which  they  received  by  force  of  that  decree.  In 
point  of  fact,  however,  the  decree  was  not  in  absence— counsel  and  agent 
appeared  both  for  the  respondent  and  his  brother,  and  attended  to  their  interests, 
the  agent  was  present  at  the  taxation  of  the  accoimt,  and  entered  into  a  com- 
promise relative  to  the  conclusion  for  damages.  The  decree,  therefore,  was  not 
reducible,  and  consequently  the  respondent  was  not  entitled  to  repetition. 

2.  But  supposing  that  the  decree  heul  been  set  aside,  still  the  respondent  is 
not  entitled  to  repetition.  The  claim  is  made  by  him  on  the  footing,  that  he  was 
compelled  to  pay  contrary  to  law.  It  is  said,  that  his  brother  made  no  default, 
because  the  diligence  was  inept.    This  is  just  a  plea,  that  the  respondent  paid 
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under  a  mistake  in  point  of  law.  But  such  a  plea  is  irrelevant  A  party  who 
pays  under  a  mistake  in  point  of  fact,  or  [403]  in  ignorance  of  a  fact,  may  be 
entitled  to  repetition,  provided  he  has  not  barred  himself  by  his  acts  and  deeda 
But  a  party  who  alleges  that  he  paid  under  a  mistake  in  law,  cannot  demand 
restitution.  He  is  presumed  to  know,  and  is  bound  to  know,  the  law,  and  there- 
fore cannot  plead  ignorance.  But  independent  of  this,  the  respondent,  or  at  least 
the  party  for  whom  he  was  liable  as  cautioner,  had  full  opportunity  of  knowing 
the  facts.  The  letters  of  homing  and  caption  necessarily  recited  the  protest^  and 
consequently  he  must  have  seen  its  terms ;  and,  again,  in  the  action  in  which 
decree  was  obtained,  all  the  writs  libelled  were  produced.  Besides,  before  paying 
the  money,  the  respondent  had  it  in  his  power  to  examine  the  writs ;  and  before 
he  got  the  assignation,  they  were  in  possession  of  his  agent  for  more  than  a 
twelvemonth. 

3.  Although  the  appellants  bound  themselves  only  in  warrandice  from  fact  and 
deed,  the  Court  below  have  found  them  liable  in  absolute  warrandice.  It  is  laid 
down  by  all  the  authorities,  that,  where  a  party  accepts  warrandice  merely  from 
fact  and  deed,  he  undertakes  the  hazard  of  all  the  defects  in  the  right  But  it  is 
not  and  cannot  be  alleged,  that  either  the  vitiation  of  the  bill,  or  the  blunder  in 
the  protest,  was  the  fact  and  deed  of  the  appellants. 

Bespondent, — 1.  It  is  true  that  the  Court  have  not  reduced  the  decree,  but  the 
case  is  not  exhausted,  and  it  is  competent,  upon  motion,  for  the  Court  still  to  do 
so.  It  is  a  simple  decree  in  absence,  against  which  the  respondent  is  entitled  to 
be  reponed  at  any  time.  It  is  not  true  that  he  made  appearance,  and  even 
although  he  had,  the  decree  was  not  pronounced  on  the  merits,  but  causa  incognUa, 

2.  The  diligence  was  illegal,  both  in  itself,  and  as  proceeding  on  a  promissory- 
note,  which  could  not  be  the  warrant  of  lawful  diligence.  The  respondent's 
brother  therefore  committed  no  default  in  not  executing  that  diligence,  and  con- 
sequently incurred  no  liability  for  debt.  The  respondent  never  saw  the  note 
nor  the  diligence  till  long  after  he  had  paid  the  money,  and  this  payment  was 
made  not  voluntarily,  but  by  compulsion.  He  did  not  pay  merely  through  a 
mistake  in  law — he  paid  on  the  representation  of  the  appellants,  that  they  had  in 
point  of  fact  a  lawful  ground  of  debt  and  lawful  diligence.  This  was  an  error  in 
fact,  and  not  a  mere  error  in  law. 

3.  Independent  of  any  clause  of  warrandice,  the  appellants  were  bound — not 
to  warrant  the  solvency  of  the  debtors — ^but  debiivm  sub  esse.  They,  however, 
expressly  bound  themselves  [404]  to  warrant  against  fact  and  deed,  which 
implied  a  similar  obligation ;  and  as  the  diligence  was  raised  at  their  instance, 
and  under  their  directions,  it  was  their  fact  and  deed. 

Lord  Chancellor. — ''  My  Lords,  this  case  was  argued  at  great  length  two  successive 
days  on  the  part  of  the  appellants  and  respondent ;  it  is  an  appeal  from  certain  judg- 
ments of  the  Court  of  Session  in  Scotland,  allowing  of  the  repetition — as  they  call  it — 
the  payment  hack  of  certain  monies  which  had  heen  paid  by  Duncan  Sinclair,  the  pursuer 
in  the  action,  and  the  respondent  in  this  appeal,  to  other  parties,  in  consequence  of  a 
decree  in  a  former  action,  that  decree  being  in  a  suit  brought  against  him  by  theee 
parties  for  the  recovery  of  damages  against  him,  as  the  cautioner  of  his  brother,  Angus 
Sinclair,  who  had  failed  in  his  duty,  it  was  alleged,  as  messenger,  in  the  execution  of 
a  certain  process.  It  is  necessary  that  I  should  remind  your  Lordships,  that^  by  die 
law  of  Scotland,  a  summary  recourse  is  given  upon  a  bill  of  exchange  or  a  promissory 
note,  which,  by  the  law  of  England,  can  only  be  had  in  consequence  of  a  judgment 
obtained  in  an  action  brought  by  the  party  entitled  against  the  party  liable.  This 
follows,  in  England,  the  course  of  all  ordinary  actions.  The  plaintiff,  who,  we  will  say, 
is  the  holder  of  a  bill  of  exchange,  sues  the  acceptor,  or  the  drawer  sues  the  acceptor  or 
the  indorsee  sues  the  drawer.  Here  he  has  judgment  upon  the  verdict,  and  execntion 
issues  as  in  any  other  suit,  the  bill  having,  independently  of  the  mode  of  taransferring 
the  interest  in  it,  no  privilege  except  this — that,  by  the  custom  of  merchants,  extended, 
by  statute,  to  the  case  of  promissory  notes,  no  consideration  is  necessary  to  be  proved. 
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In  this  particular — of  the  non-obligatioii  to  prove  consideration,  and  a  consideration 
heing  prima  facte  presumed — alone  is  there  any  peculiarity  in  bills  of  exchange  and 
promissory  notes,  and  actions  thereupon  brought,  and  judgment  and  execution  there- 
upon had.  In  Scotland  it  is  material  to  observe — very  conveniently,  as  it  has  alwajrs 
appeared  to  those  who  have  attended  to  the  comparative  merits  of  the  two  systems  of 
jurisprudence,  and  very  conveniently  to  those  engaged  in  commerce,  and  tending  to 
prevent  the  multiplicity  of  undefended  causes  (which  are  so  numerous  in  this  country 
on  notes  and  bills,  that  Lord  Chief-Justice  Tenterden  has  lately,  for  the  purpose  of 
ridding  himself  from  those  inconveniences,  appointed  days  for  trying  undefended  causes 
and  actions  on  bills  of  exchange  and  notes,  assuming  that  they  are,  generally  speaking, 
of  that  description) — in  Scotland,  very  much  to  the  benefit  of  suitors  and  those  engaged 
in  trade  there,  bills  and  notes  have  this  further  privilege  attaching  to  the  right  of  action  : 
— A  certain  process  of  registration  takes  place,  whereupon,  in  case  of  no  suspension 
pursued  to  interrupt,  a  proceeding  takes  place,  and  a  party  may  have  his  execution, 
which  is  the  proceeding  in  England,  after  having  obtained  a  verdict  and  a  judgment  in 
the  action. 

"  In  the  present  case  a  promissory  note  had  been  dishonoured,  and  this  course  was 
pursued  by  the  indorsee  against  the  maker  of  the  note;  protest  was  recorded,  and 
diligence  raised  thereon,  and  the  messenger,  Angus  Sinchtir,  the  brother  of  Dtmcan 
Sinclair,  the  defendant  below  in  the  first  [406]  action,  was  entrusted  with  the  execution 
of  that  diligence.  The  warrant  of  the  messenger  who  executes  the  process  must  bear 
upon  the  face  of  it  that  he  has  a  legal  authority.  Now,  it  appeared,  when  it  came  to 
be  looked  into,  that  the  notary's  protest  had  this  blunder  or  defect — that  while  the 
promissory  note  which  was  payable  at  three  months,  and  drawn  on  the  25th  of  July, 
smd  became  due  (including  the  three  days  of  grace,)  on  the  28th  of  October,  the  notary^s 
document,  the  protest,  purported  to  make  it  payable  on  the  28th  of  July,  and  that  the 
process  was  thus  wholly  illegal  and  inept,  and  that  the  messenger,  in  executing  that 
process,  would  have  been  guilty  of  a  wrong,  and  made  himself  liable  to  an  action  for 
false  imprisonment.  Nevertheless,  the  ground  of  the  action  against  Duncan  Sinclair 
was  conceived  to  be  correct,  he  being  cautioner  or  security  for  his  brother,  the  messenger. 
He,  therefore,  when  he  was  complained  of  in  that  action,  suffered  the  decree  to  go  out 
in  absence,  being  not  then  aware,  any  more  than  his  brother,  the  principal,  of  the  defect 
of  the  process,  which  justified  him  in  not  executiug  it,  and  which  turned,  what  appeared 
to  be  his  fault,  into  ti^e  only  correct  conduct  to  be  pursued. 

"  Much  litigation  has  arisen,  both  in  the  Court  below  and  here,  upon  this  material 
point — the  nature  of  that  proceeding  against  Duncan  Sindaar.  It  is  on  one  side  stated 
tobeadecree  in  absence;  it  is  on  the  other  side  denied  to  beadecreein  absence.  This  is 
most  material.  A  decree  in  absence,  by  the  law  of  Scotland,  is  perfectly  different  from 
our  laws  in  this  respect^  and  framed  on  principles  which  have  been  clearly  established 
by  an  uniform  train  of  decisions,  and  wholly  unquestioned  on  either  side,  but  which 
principles,  I  will  venture  to  say,  are  the  most  extraordinary  that  are  to  be  found  regu- 
lating the  practice  of  any  civilized  country.  In  that  respect  there  seems  to  be  hardly 
any  bounds  to  the  right  which  a  defendant  has  of  opening  a  proceeding,  by  simply  not 
appearing  after  a  certain  time.  I  allude  to  these  things  because  the  distinction  is  of  the 
highest  importance,  and  because,  in  Tef erring  to  the  laws  of  both  countries,  it  is  our  duty 
to  take  that  which  is  good  in  the  law  of  Scotland;  and  to  introduce  it^  by  prudent  changes, 
into  our  own ;  and  it  is  our  duty  to  point  out  what  is  bad  in  the  law  of  Scotland,  that 
it  may,  by  a  judicious  course  of  amendment,  be  remedied.  I  therefore  gladly  seize  such 
opportunities,  when  I  see  my  way  clearly,  and  when  I  am  aware  that  there  is  no 
difference  of  opinion  among  my  brethren  at  the  bar.  This  being  the  case  at  present,  I 
state  the  great  difference  in  the  Scotch  practice  in  this  respect ;  for  in  England,  when  a 
man  comes  into  a  Court  as  a  plaintiff,  and  has  given  due  notice  to  the  defendant  to 
appear — if  he  has  not  given  due  notice,  and  he  has  done  that  which  may  prejudice  the 
defendant,  the  latter  can  relieve  himself ;  but  if  he  has  had  due  notice,  and  does  not 
appear,  he  has  himself  to  blame^ — the  plaintiff  is  not  absolved,  by  the  defendant's  absence, 
from  the  necessity  of  proving  his  case,  although  it  becomes  an  easier  matter  in  all 
])robability.  But  he  proves  his  case  and  obtains  his  verdict ;  and  that  verdict,  and  the 
judgment  proceeding  upon  that  verdict^  can  no  more  be  set  aside  than  if  the  defendant 
*  'jaXi]  had  appeared  and  defended  the  action  in  open  Court.  But  it  is  otherwise  in 
Scotland.  A  person,  before  what  is  called  '  litiscontestation '  takes  place,  may  be  in 
S.B.K.  V.  28 
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Court,  and  may  withdraw  from  the  snit^  until  the  act  of  *  litiscontestation,'  unless  there 
be  what  is  called  a  homologation  by  himself  or  an  agent  duly  qualified — which  homolo- 
gation is  an  adoption  of  all  that  has  been  done  before,  and  operates,  by  relation  back,  as 
il  he  had  been  present  and  not  absent.  Unless,  in  these  two  cases,  either  his  appearing 
after  '  litiscontestation,'  or  his  homologating,  he  may  be  afterward  let  in  to  state  his 
reasons  why  that  judgment  should  not  stand  against  him. 

*'  My  Lords,  in  the  present  case  I  have  had  some  difficulty,  in  different  parts  of  the 
argument,  in  ascertaining  whether  there  was  a  decree  in  absence  or  not.  I  am  satisfied 
that  here  there  was  such  a  decree  in  absence,  as  this  party  might  seek  to  have  himself 
reponed  or  restored  against.  Nevertheless,  it  is  most  singular  to  observe,  that,  in  the 
Court  below,  certain  things  were  alleged  on  the  one  side  and  denied  on  the  other,  which, 
if  an  issue  had  been  taken  and  tried  upon  them,  would  have  decided  this  question — 
whether  there  had  been  a  decree  in  absence  or  not.  In  the  second  article  of  the  con- 
descendence, it  is  stated  that  M'Kenzie  actually  attended,  and  acted  as  the  agent  of  the 
defenders  at  the  auditing  of  the  account — that  he  was  present  at  the  taxing  of  the  costs 
in  the  Master's  Office,  as  we  should  say  in  our  Courts.  It  is  said  that  he  not  only  did 
so^  but  that  he  wrote  to  require  that  the  decree  might  be  altered  in  lus  client's  favour, 
and  added,  that  to  a  decree  to  this  effect  his  client  would  make  no  opposition ;  and, 
therefore,  they  contend,  it  is  quite  immaterial  whether  it  was  a  decree  in  absence  or  not. 
Now  this  is  articulately  denied  on  the  other  side.  They  say  that  he  had  no  authority, 
and  that  Dtmcan  Sinclair  was  not  bound  by  Mr.  M^enzie's  acts,  either  in  admitting  or 
correcting  the  decree,  or  promising  to  take  no  advantage  of  the  absence.  Now,  if  this 
had  been  tried  in  a  regular  way,  and  it  had  been  found  that  M'Kenzie  had  authority, 
there  was  an  end  of  the  question.  I  agree  that,  if  it  had  been  found  the  other  way, 
that  would  not  have  been  the  case — but  that  may  be  the  case  with  many  things. 
Supposing  a  plea  of  the  statute  of  limitations,  and  an  issue  being  taken  on  it,  that  it  is 
decided  one  way  that  the  claim  was  supra  sex  armoSy  that  is  fatid  to  the  action ;  but  if 
it  is  decided  the  other  way,  that  it  is  infra  sex  awnos^  then  comes  in  the  defence  of  a 
release  made.  These  are  good  and  material  issues,  and  may  be  tried  daily  in  the  Courts 
of  Westminster  Hall.  Now,  what  I  would  humbly  submit  to  your  Lordships  is,  that 
the  Court  of  Session  ought  to  have  sent  that  issue  to  be  tried ;  because,  when  we  find  it 
asserted  on  the  one  side,  and  denied  on  the  other,  the  assertion  is  no  reason  for  the  fact 
being  presumed  to  be  correct.  The  Court  of  Session  have  not  decided  that  point,  and 
we  are  left  to  reason  upon  it.  I  should  much  regret  having  to  send  it  back,  and  thus 
still  farther  to  protract  this  suit^  and  to  increase  the  expense  of  the  parties,  who  have 
already  incurred  considerable  costs,  where  the  amount  in  dispute  is  small ;  though  I 
might  otherwise,  in  a  case  of  much  larger  amount,  think  it  fit  to  advise  your  Lord^ps 
to  send  it  back,  with  some  intimation  of  what  appears  to  me  to  be  the  error  of  the 
Court. 

[407]  '^  Then,  my  Lords,  we  are  to  find  our  way  to  the  truth  of  the  case,  as  if  neither 
of  these  facts  existed — as  if  Mr.  M'Kenzie  had  no  authority,  and  the  parties  had  no 
knowledge  of  the  proceedings  on  the  other  side.  Then,  how  do  the  Court  decide  1 
Sinclair  paid  the  money  under  a  mistake  in  point  of  fact.  As  soon  as  he  discovered  the 
error,  he  brought  his  action — first,  to  be  restored  against  the  decree;  secondly,  for 
repetition  of  money  paid  by  him  under  a  mistake,  against  the  parties  to  whom  it  was  so 
paid.  The  action  is  competent,  if  it  is  taken  to  be  a  decree  in  absence,  because  it  is 
undenied  that  there  was  an  error  in  fact  under  which  Sinclair  paid  for  the  default  of  his 
brother  Angus,  Angus  having  made  no  default^  and  Duncan  Sinclair  having  paid  upon 
the  supposition  that  he  had  made  default.  Supposing  the  judgment  to  have  no  other 
effect^  it  being  a  decree  in  absence,  it  is  said  that  Harrison — the  party  against  whom  the 
act  had  been  executed,  or  not  sufficiently  executed  by  Angus — paying  part  and  not  the 
whole,  is  sufficient  proof  that  Angus  might  have  obtained  the  whole  of  the  money  by 
due  d^igence ;  but,  non  constat^  that  Harrison  did  not  refuse  to  pay  the  residue  when 
he  discovered  the  defect  of  process — therefore  I  put  that  out  of  the  question;  but 
Sinclair  brought  his  action,  and  recovered  under  the  interlocutor  I  am  about  to  read  to 
your  Lordships.  And  if  the  facts  stood,  as  I  have  stated,  and  there  were  no  more  facts 
in  the  case,  I  should  have  no  doubt  whatever  that  the  decree  was  good ;  but  I  shall 
presently  show  your  Lordships  there  are  other  facts  in  the  case  which  make  it  perfectly 
clear  the  other  way,  and  that  it  is  impossible  for  me  to  advise  your  Lordships  to  affirm 
any  part  of  this  decree.     In  the  first  place,  it  is  admitted  on  both  sides,  that  the  decree 
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cannot  stand  in  the  form  in  which  it  has  been  pronounced :  First  of  all,  the  summons  is 
formal  and  accurate.  It  treats  the  judgment  in  absence  as  a  nullity,  and  prays  for  the 
restitution  of  the  sum  paid,  as  paid  under  mistake,  and  without  any  judgment  existing. 
It  is  admitted  on  all  hands,  that  that  is  the  mode  of  proceeding, — that  you  must  treat 
the  judgment  as  a  nullity,  and  begin  by  reducing  or  setting  aside  that  judgment.  As 
long  as  it  stands  unreversed,  it  is  a  warrant  for  that  which  was  done  under  it, — as  long 
as  it  stands  unreversed,  it  is  impossible  to  say  that  the  party,  however  wrong  in  paying 
the  money — however  much  be  paid  the  money  under  mistake,  and  in  his  own  wrong, — 
has  a  right  to  recover  it  back,  standing  the  judgment ;  and,  accordingly,  the  summons, 
which  brought  the  matter  into  Courts  is  framed  most  technically  and  formally.  It  seeks 
to  have  the  judgment  in  absence  set  aside,  which  is  right ;  and  then,  praying  the  setting 
aside  of  that  judgment,  it  seeks  to  have  the  repetition  of  the  money  paid  under  it. 

"  Now,  my  Lords,  with  the  judgment  before  them  for  payment  of  this  money,  what 
do  the  Court  do  ?  The  learned  counsel  for  the  respondent,  to  whom  I  put  it,  whether 
it  was  possible,  according  to  the  practice  of  the  Scotch  Courts,  that  any  other  course 
could  be  taken  than  that  I  took  the  liberty  of  pointing  out,  first,  to  reduce  the  judgment, 
and  then,  if  the  judgment  was  reduced,  as  a  consequence  to  repay  the  money,  candidly 
admitted  that  it  was  impossible  that  any  other  course  could  be  followed.  Now,  how 
[408]  did  the  Court  proceed  on  advising  the  case? — They  unanimously  concur^d  in 
pronouncing  the  following  judgment : — *  Find  the  defenders,  Archibald  Wilson,  James 
'  Jamieson,  and  John  Maclellan '  (they  were  the  pursuers  in  the  former  action),  'jointly 
'  and  seveially  liable  in  repetition  to  the  pursuer  of  L.116,  4$.  9d.  sterling,  paid  by  the 
'  pursuer  to  the  defenders,  with  interest  since  the  12th  day  of  March,  1822  years,  and 

*  decern  accordingly ;  and  further,  remit  to  the  Lord  Ordinary  to  hear  parties  on  the  other 

*  conclusions  of  the  libel  for  relief ;  also,  find  the  said  defenders,  Archibald  Wilson, 

*  James  Jamieson,  and  John  Maclellan,  jointly  and  severally,  liable  to  the  pursuer  in 

*  expenses ;  appoint  an  account  thereof  to  be  given  in,  and  remit  the  account  to  the 
'  auditor  to  be  taxed,  and  to  report.'  Thus  omitting  the  first  conclusion  of  the  libel, 
(and  without  dealing  with  which  they  could  give  no  answer  to  the  summons ;  for  it 
could  not  be  an  answer  to  all  the'proposition,)  they  have  jumped  to  the  last  stage  instead 
of  the  first,  and  have  given  the  repetition  before  the  decree  was  reduced — Siey  have 
actually  decreed  for  the  remedy,  the  decree  standing  in  full  force  with  all  its  authority. 
It  is  agreed  on  all  hands  that  that  cannot  be  done. 

"  Next,  my  Lords,  the  reason  on  which  the  decree  is  granted  cannot  stand,  because 
your  Lordships  will  see  that  the  validity  of  the  bill,  in  respect  of  which  Angus  Sinclair 
was  executing  the  process  of  diligence,  is  quite  out  of  the  question.  Who  ever  heard 
that  a  sherifTs-officer,  or  other  person  intrusted  with  the  process  of  the  Court,  is  bound 
to  look  into  the  validity  of  the  bill,  and  of  the  diligence  issued  out  1  And  yet  the  Court 
actually  proceed  as  if  the  vitiation  of  the  bill  was  a  conclusive  argument  in  the  case  in 
determining  the  merits  of  the  question,  the  conduct  of  Angus  Sinclair,  the  messenger, 
charged  with  the  execution  of  the  process,  and  the  liability  of  his  brother,  the  cautioner, 
against  whom,  for  his  default,  this  action  is  brought !  *  The  Lords,  in  respect  of  the 
'  vitiation  of  the  bill,  and  the  illegality  of  the  protest  and  diligence  thereon,  Find  the 
'  defenders,  Archibald  Wilson,  James  Jamieson,  and  John  Maclellan,  jointly  and  severally, 

*  liable  in  repetition.'  As  I  have  already  stated,  my  Lords,  the  decision  is  wrong,  ex 
concessis, — ^admitted  to  be  so  by  the  respondent  himself — ^in  respect  of  its  not  giving 
reduction,  but  at  once  giving  the  consequence  of  that  for  which  he  proceeded,  namely, 
the  repetition.  But  the  reasons  on  which  that  decision  is  founded  are,  if  possible,  still 
more  manifestly  wrong,  because  the  Court  consider  the  vitiation  of  the  bill  to  be  one 
ground,  as  well  as  the  illegality  of  the  diligence  for  discharging  the  officer  for  his  neglect. 
My  Lords,  it  is  not  immaterial  to  remark  this  error ;  because,  if  I  had  advised  your 
Lordships  to  affirm  this  judgment,  the  case  would  have  stood  on  the  record  of  the  Court 
of  Session,  and  have  been  acted  on,  and  cited  at  your  Lordships'  bar,  as  a  proof  that,  by 
the  law  of  Scotland,  a  messenger  has  a  great  deal  to  do  with  the  ground  of  the  action  on 
which  he  is  executing  the  diligence ;  for  it  would  at  once  have  been  stated,  that  this 
House  had  fallen  into  this  view  of  the  Scotch  law,  and  of  the  Scottish  mode  of  decision  : 
Therefore,  had  I  recommended  to  your  [409]  Lordships  to  affirm,  I  should  have  felt  it 
my  bounden  duty  to  have  proposed  to  remit  to  the  Court  below  to  erase  the  reason,  and 
to  proceed  to  the  reduction,  before  they  gave  the  repetition,  which  can  be  the  consequence 
only  of  that  reduction. 
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"  But,  my  Lords,  there  are  other  circumstances  in  this  case,  and  I  shall  only  refer 
to  one  or  two,  which  make  it  perfectly  clear  that  there  can  be  no  affirmance  of  any  part 
of  the  decree.  When  a  person  pays  money  under  a  mistake,  he  has  no  right  to  recover 
that  money,  unless  where  it  was  a  mistake  in  point  of  fact.  If  he  pays  by  mistake  in 
point  of  law,  there  was  at  one  time  a  little  doubt  in  Westminster  Hall ;  but  it  is  now 
settled,  that  he  has  no  right  to  recover  it  back  again.  Since  the  case  of  Brisbane  r. 
Dacres,^  in  which  Sir  Alan  Chambre,  a  most  learned  Judge,  differed  from  the  rest  of  the 
Court,  holding  that  an  action  lay  for  money  had  and  received,  to  recover  money  paid 
by  mistake  in  point  of  law ;  and  the  other  judges  holding  that  it  could  not^  it  has 
been  considered  an  established  point  that  the  mistake  must  be  in  the  fact.  But,  my 
Lords,  there  is  one  circumstance  which  would  be  fatal  altogether  to  such  an  action.  If 
the  party  who  has  paid  the  money  is  under  an  unavoidable  mistake,  if  the  mistake  is 
no  fault  of  his,  then  he  may  have  it  back  again ;  but^  if  he  has  himself  to  blame — if  he 
himself  paid  the  money,  ignorant  of  the  fact^  and  had  the  means  of  knowledge  of  the 
fact  within  his  power — ^and  did  not  use  those  means,  he  shall  in  vain  attempt^  by  means 
of  proceeding  at  law,  to  have  that  repaid  to  him.  That  has  been  decided  in  our  Courts 
repeatedly.  It  is  a  rule  founded  in  the  strict  principles  of  ordinary  and  universal 
justice,  which  will  never  allow  a  man  to  take  advantage  of  his  own  wrong, — or,  what  is 
the  same  thing,  of  his  own  gross  negligence.  The  ground  of  action  being  ignorance,  it 
must  be  unavoidable  ignorance, — it  must  not  be  ignorance  through  his  own  fault,  of 
having  shut  out  the  light  by  wilfully  closing  his  eyes.  That  is  the  principle  which  runs 
through  the  whole  of  our  law.  I  have  stated  this  principle  because  it  applies  to  the 
Scottish  law  as  well  as  to  the  English,  and  it  must  apply  to  the  administration  of  justice 
under  every  system  of  jurisprudence.  I  do  not  find  it  alleged  at  the  bar,  that  it  is  not 
the  law ;  but  the  fact  is  attempted  to  be  denied,  and  denied  with  no  success,  in  my 
opinion.  Duncan  Sinclair  had  the  papers,  including  the  protest^  in  his  possession  fw 
twelve  months.  The  agent  of  this  man  had  some  of  those  papers  in  his  possession ; 
but  he  having  in  his  possession  the  papers  which  contained  on  the  face  of  them  the 
error — for  it  is  an  error,  ex  facie — having  in  his  possession  the  document  containing 
the  bill  in  one  part|  and  a  blank  in  the  protest  in  the  other — ^he  chose  to  remain  in 
ignorance.  One  can  never  tell  whether  a  man  knows  or  not ; — he  may  know,  and  tdl 
you  he  did  not  know ;  but  how  can  any  one  know  that  Duncan  Sinclair  had  not  read 
this  over,  again  and  again  ?  My  Lords,  there  are  several  other  views  of  this  case,  which 
I  will  not  trouble  your  Lordships  with  going  [410]  through.  They  all  concur  in 
imprinting  on  my  mind  the  same  impression,  that  it  is  impossible  for  me  to  advise  your 
Lordships  to  affirm  this  judgment. 

"  As  for  the  observations  made  in  the  Court  below,  treating  the  promissory  note 
as  of  no  value,  because,  through  the  error  in  protest  and  diligence,  it  had  lost  the 
privileges  of  summary  execution,  these  are  plainly  without  foundation.  It  was  good 
for  all  not  actually  paid  on  it,  although  it  lost  those  privileges ;  and  I  now  humbly 
move  your  Lordships  that  these  interlocutors  be  reversed." 

The  House  of  Lords  accordingly  ordered  and  adjudged  that  the  interlocutors 
complained  of  be  reversed. 

Appellania'  Authority.— 2  Ersk.  3,  27. 

Respondents  -4tt^^on7t6«.— Riddell,  9th  February,  1706.  Ferrier,  16th  May,  1828, 
(6  Shaw  and  Dunlop,  818). 

J.  M'Qtieen,—S.  S.  -Be//,— Solicitors. 

[Cf.  Bell's  Prin.  §  534,  Diasons  v.  ManMand  Canal  Co.  1831,  5  W.  &  S.  445; 
BcUfour  V.  Smith  4r  Logan,  1877,  4  R.  454,  461.] 
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IV.  Wilson  &  Shaw  410  [6  S.  697]. 

John  M'Tavish,  Appellant, — John  Campbell — Wilson. 

Jambs  Scott  and  Othbrs,  (M'Kknzie's  Trustees,)  Eespondents,— J9^7na?i, 
AU.'Gen. — James  CampbeU, 

7th  Dec.  1830. 

Cautioner. — Circumstances  in  which  it  was  held,  (reversing  the  judgment  of  the  Court 
of  Session,)  that  cautioners  for  a  tenant,  who  had  stipulated  that  the  landlord 
should  exercise  his  right  of  hypothec  before  calling  on  them  to  fulfil  their  obliga- 
tion, were  discharged. 

M'Eenzie  of  Dundonell,  who  held  a  lease  of  the  farm  and  house  of  Seabank, 
near  Inverness,  agreed  to  sublet  them  to  Mrs.  Fraser,  from  May  1818  to  May 
1822,  at  the  yearly  rent  of  L135,  payable  at  Martinmas  yearly,  on  condition  of 
caution  being  found  for  the  rent.  The  appellant  M'Tavish,  writer  in  Inverness, 
and  two  other  parties,  thereupon  granted  an  obligation  to  ''guarantee  the  rent 
"  of  one  hundred  and  thirty-five  pounds,  offered  by  Mrs.  Jean  Fraser,  for  Sea- 
"  bank,  in  manner  stated  in  her  missive,  the  principal  tacksman  Dundonell 
"  (M'Kenzie)  being  bound  to  exercise  his  right  of  hypothec  before  calling  on  us 
"  to  fulfil  this  obugation."  (Mrs.  Fraser's  husband.  Captain  Fraser,  was  alive, 
but  he  was  insolvent,  and  in  consequence  all  right  on  his  part  to  the  lease  was 
excluded.) 

Possession  was  taken;  but  the  rent  not  being  paid  at  Martinmas  1819, 
M'Kenzie  applied  for,  and  obtained  on  the  30th  No-  [411]  -vember,  a  warrant  to 
sequestrate  Mrs.  Fraser's  effects,  which  was  executed. 

Nothing  farther  was  done  till  3d  February,  1820,  when  M'Kenzie's  agent 
wrote  to  M*Tavish  in  these  terms : — "  As  one  of  the  sureties  to  Dundonell  for  the 
"  said  back  rent  due  by  Captain  and  Mrs.  Fraser,  I  b^  leave  to  inform  you,  that 
''  sequestration  has  been  executed  against  them ;  and  as  this  step  has  not  pro- 
"  duced  payment,  I  have  to  request  you  will,  on  receipt,  settle  the  rent  due  at 
''  Martinmas  last,  being  L135,  exclusive  of  interest  and  expenses.  If  you  and 
"  the  other  cautioners  desire  it,  my  constituent  will  give  an  assignation  to  his 
"  right  of  hypothec."  To  this  M'Tavish  answered, — "In  reply  to  yours  of 
"  yesterday's  date,  addressed  to  me  as  one  of  the  sureties  to  Dundonell  for  the 
"  Seabank  rent,  I  beg  to  say,  that  I  do  not  consider  myself  bound  as  such. 
"  Some  time  in  May  1818,  an  oflfer  was  made  by  Mrs.  Fraser  for  Seabank,  and 
''  Messrs.  Frasers  and  I  did  consent  to  guarantee  the  payment  of  the  rent,  on 
''  condition  of  that  oflfer  being  accepted.  It  was  not  accepted  of  by  Dundonell, 
"  but  a  new  bargain  was  some  time  thereafter  made  by  Mrs.  Fraser,  to  which 
"  the  intended  sureties  were  not  parties — (this  plea  was  afterwards  abandoned) ; 
"  besides  there  was  a  stipulation  in  our  letter,  which,  if  the  transaction  had  been 
"  entered  into  in  terms  of  it,  would  protect  the  cautioners  from  any  demand  for 
"  payment  of  rent  until  the  principal  debtor  was  discussed.  For  these  and 
"  other  reasons,  which  I  may  explain  to  you  verbally,  I  do  not  consider  myself, 
"  in  any  manner  of  way,  connected  with  the  payment  of  the  rent  referred  to  in 
"  jrour  letter,  and  Mr.  William  IVaser,  who  is  in  town,  is  of  the  same  opinion, 
"  m  so  far  as  he  may  be  interested." 

Although  a  warrant  of  sale  might  have  been  got  on  6th  December  1819, 
M'Eenzie  did  not  apply  for  it  till  26th  August  1820,  when  it  was  granted.  A 
sale  took  place  on  16th  September,  but  in  consequence  (as  was  alleged,  of  the 
absence  of  bidders,)  only  a  small  part  of  the  efifects  was  sold ;  and  after  deducting 
taxes  and  expenses,  the  whole  sum  realized  was  about  L25.  A  renewed  warrant 
of  sale  was  craved  on  tiie  5th  October,  but  being  resisted  by  Captain  Fraser,  it 
was  not  obtained  till  21st  March  1821 ;  and  on  the  10th  April  following,  the 
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oflBcer  reported  that  no  part  of  the  sequestrated  effects  were  to  be  found.  The 
produce  of  the  partial  sale  was  L81.  In  the  meanwhile,  Captain  Fraser  had 
been  imprisoned  for  debt — a  circumstance  known  to  M'Kenzie. 

[412]  With  reference  to  the  rent  due  at  Martinmas  1820,  M*Kenzie,  on  the  4th 
of  October,  obtained  a  warrant  to  cut  down,  and  secure  the  crop  of  1820 — and  on 
the  7th  of  the  same  month,  he  got  a  warrant  of  sequestration,  in  virtue  of  which, 
a  Ifiurge  quantity  of  oats  and  barley,  besides  turnips  and  potatoes,  some  farm 
stock,  and  household-furniture,  were  sequestrated.  Thereafter,  on  21st  January 
1821,  he  applied  for  and  obtained  warrant  to  sell — ^in  virtue  of  which  he  sold, 
on  the  13th  March,  effects ;  but  the  expenses  exceeded  the  proceeds,  part  of  the 
effects  having  been  (as  was  alleged)  carried  off  The  next  year's  rent,  due  at 
Martinmas  1821,  was  also  not  paid,  and  M'Kenzie  did  not  apply  for  warrant  to 
sequestrate  till  January  1822,  when  it  was  granted,  but  he  did  not  execute  it 
till  the  11th  of  February ;  nor  did  he  apply  for  and  get  warrant  to  sell  till  t^e 
11th  of  May.  It  was  ordered  to  be  executed  on  the  28th,  but  the  officer 
reported,  no  effects — these  having  been  (as  was  allied)  abstracted. 

During  these  proceedings,  M'Kenzie,  founding  on  the  act  of  sederunt  14th 
December  1756,  and  allemig  that  Mr&  Fraser  was  more  than  one  year's  rent  in 
arrear,  raised  an  action  of  irritancy  and  removing,  in  which  he  obtained  decree ; 
and  Mrs.  Fraser  was  ejected  on  9th  March  1822.  To  this  action  the  cautioners 
were  not  called  as  parties. 

M'Eenzie  thereupon  entered  to  the  farm;  and,  by  a  transaction  with  his 
landlord,  ceded  possession  in  the  course  of  the  same  year. 

He  then  brought  an  action  before  the  Court  of  Session  against  M'Taviah  and 
the  other  cautioners,  for  payment  of  the  balance  of  the  rents  due  at  Martinmas 
1819, 1820, 1821,  and  1822.  The  cautioners  pleaded  in  defence,  that  M'Kenzie, 
by  his  own  conduct  had  discharged  them,  seeing  that  he  had  not  duly  exercised 
his  right  of  hypothec. 

The  Lord  Ordinary  found,  that  "  by  the  letters  of  guarantee  the  pursuer  was 
"  bound  to  use  his  right  of  hypothec  before  csdling  on  the  defenders  to  fulfil 
"  their  obligation ;  that  the  defenders  are  entitled  to  insist  upon  the  pursuer's 
"  having  bonajide  exercised  this  hypothec  for  their  security ;  and  that  they  will 
"  be  entitled  to  be  relieved  from  any  part  of  the  rent  for  which  the  pursuer  had 
''  not  used  the  ordinary  means  of  securing  and  rendering  it  effectual  under  the 
"  hypothecation," — and  appointed  the  cause  to  be  enrolled,  that  these  principles 
might  be  carried  into  effect    This  interlocutor  was  acquiesced  in  by  all  partie& 
Thereafter,  his  Lordship,  "  In  respect  that  the  pursuer  failed  for  the  first  three 
''  years  to  exercise  his  right  [413]  of  hypothec,  in  the  effectual  manner  which, 
''  from  the  condition  in  the  letter  of  guarantee,  he  was  bound  to  do ;  and  in 
"  respect  of  the  proceedings  before  the  Sheriff,  by  which  Captain  and  Mrs. 
"  Fraser's  lease  was  irritated  in  terms  of  the  act  of  sederunt  1756  by  the  pursuer, 
''  Mr.  M'Kenzie,  and  they  were  removed  from  the  possession,  without  the 
"  cautioners  being  even  called  in  the  process,  and  the  pursuer  entered  into 
"  possession  of  the  farm,  cultivated  the  same,  and  made  an  arrangement  with 
"  the  landlord,  without  the  concurrence,  knowledge,  or  approbation  of  the 
"  cautioners ;  assoilzied  the  defendera"    M'Kenzie  having  reclaimed,  the  Court, 
after  ordering  condescendence  and  answers,  (but  not  followed  by  proof,)  altered 
the  interlocutor  complained  of,  and  found  the  defenders  liable,  in  terms  of  the 
libel,  under  the  deductions  there  specified,  and  remitted  to  the  Lord  Ordinary  to 
ascertain  the  amount. 

MTavish  appealed.  (In  the  meanwhile  M'Eenzie  conveyed  his  estate  to 
Scott  and  others,  as  trustees  for  creditors,  and  after  the  appeal  died.) 

Appellant. — ^The  right  of  hypothec  imports  not  merely  a  general  lien,  but  also 
the  capability  of  being  converted  into  a  real  pledge,  or  a  specific  security,  by 
warrant  of  sequestration,  and  being  rendered  productive  by  sale.  It  was  on  tiie 
express  condition  that  M'Kenzie  should  make  this  right  effectual,  that   the 
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cautioners  agreed  to  be  liable,  if  it  proved  unavailing ;  but  instead  of  doing  so, 
he  neglected  the  execution  of  it  in  the  usual  manner.  It  is  not  sufficient  to 
say,  that  he  obtained  and  executed  warrants  of  sequestration,  or  even  warrants 
of  sale.  It  was  his  duty  to  have  done  so  with  due  diligence ;  whereas,  by  his 
dilatory  proceedings,  he,  according  to  his  own  statement,  permitted  the  effects 
to  be  carried  off.  Besides,  he  allowed  the  cautioners  to  remain  ignorant  of  the 
responsibility  which,  according  to  his  views  of  their  liability,  they  were  each 
year  incurring.  Had  they  teen  informed  of  the  real  state  of  matters,  they 
could  have  insisted  on  his  duly  exercising  his  right  of  hypothec ;  or  by  assigna- 
tion to  his  proceeding  under  that  right,  they  could  have  secured  themselves  by 
measures  against  the  tenant.  Even  if  they  were  liable  for  the  three  first  years, 
it  is  clear  they  cannot  be  for  the  fourth,  because  the  tenant  was  removed  from 
the  possession  by  M'Kenzie  himself. 

ItesponderUs. — ^The  argument  of  the  appellant  rests  upon  a  [414]  miscon- 
ception of  the  true  nature  of  a  landlord's  right  of  hypothec — or  the  duty  incum- 
beoit  on  him,  either  in  relation  to  the  tenant,  or  a  cautioner.  The  landlord  while 
he  protects  himself,  is  bound  to  protect  the  tenant ;  and  the  cautioners  cannot 
shake  off  their  responsibility,  because  the  landlord  will  not,  in  order  to  save  them, 
ruin  the  tenant.  The  landlord  is  entitled  to  act  with  reasonable  discretion ;  if  he 
deals  with  all  parties  in  perfect  bona  fides,  that  will  protect  him.  It  never  was 
thought  of,  that  a  landlord  was  obliged  to  carry  the  right  of  hypothec  to 
extremities.  It  is  enough  if  he  sequestrates — ^if  he  exercises  his  right  so  as  to 
exclude  other  diligence.  If  the  cautioners  wished  severe  measures,  they  might 
have  taken  an  assignation  from  the  landlord,  and  proceeded  as  they  saw  best 
under  it.  In  point  of  fact,  however,  they  would  have  little  benefited  themselves 
— clearly  for  the  second  and  third  years  they  would  have  recovered  nothing. 
When  the  tenant  left  possession,  the  cautioners  were  not  kept  in  the  dark  On 
the  contrary,  they  were  told  of  the  tenant's  incapacity  to  pay,  very  soon  after 
the  first  yefiir's  rent  was  due,  and  they  ought  therefore  to  have  heen  on  the  alert. 

Lord  Chanobllob. — "  My  Lords,  though  I  confess,  after  attending  to  the  arguments 
of  the  learned  counsel  for  the  respondents,  who  have  placed  the  case  on  the  only  grounds 
on  which  it  can  be  rested,  my  mind  does  not  entertain  any  considerable  doubt  with 
respect  to  the  judgment  I  ought  to  recommend  to  your  Lordships  to  give  upon  this 
appeal ;  yet,  as  that  judgment,  in  the  only  way  in  which  the  subject  now  presents  itself 
to  my  mmd,  would  be  reversing  the  judgment  of  the  Court  below,  I  think  I  shall  best 
discharge  my  duty  by  adopting  the  course  I  have  followed  since  I  have  had  the  honour 
of  sitting  in  this  House — ^namely,  delaying  to  offer  that  advice  to  your  Lordships,  until 
I  shall  have  had  an  opportunity  of  deliberately  looking  again  into  the  whole  of  the  case 
for  the  respondents,  and  the  reasons  for  the  judgment.  The  right  of  hypothec  is  nearly 
a  convertible  term  for  a  right  of  pledge.  It  is,  in  its  nature,  a  species  of  pledge.  By 
it^  in  fact,  the  party  obtains  a  title  to  the  possession  of  the  matter  to  which  it  attaches. 
In  the  mercantile  law,  we  talk  of  hypothecation ;  and  in  the  civil  law  also.  It  is  an 
expression  used  in  all  foreign  laws.  A  ship,  being  hypothecated  for  certain  engage- 
ments which  have  been  contracted,  wherever  it  goes,  carries  that  hypothec  about  with 
it,  and  may  be  followed,  and  the  remedy  made  effectual  in  the  hands  of  any  person 
who  has  got  possession,  provided  it  is  not  obtained  in  a  way  to  defeat  that  original 
title.  But  the  hypothec  of  the  landlord  in  Scotland  appears  to  be  of  a  nature  exceed- 
ingly strong  and  very  peculiar,  arising  from  the  former  state  of  that  country,  and  from 
the  fact  of  the  landlords  having  made  the  laws,  and  not  the  tenants,  and  still  less  the 
traders,  who,  [416]  probably,  had  no  existence  at  the  origin  of  the  law.  The  landlord 
has  his  hypothec  upon  the  com  and  grain  of  the  year,  if  any  rent  remains  unpaid ;  and 
that  com  is  not  released  from  the  hypothec  unless  it  is  sold  in  market  overt,  and  pur- 
chased by  a  person  in  bulk ;  for  that  appears  to  be  the  doctrine.  A  sale  by  sample,  we 
are  told,  will  not  do,  but  sale  in  bulk  to  a  bona  fide  purchaser,  without  notice  of  an 
arrear  of  rent,  can  alone  protect  the  purchaser  from  either  being  obliged  to  send  back 
the  com — for  it  can  be  followed  in  substance — or,  at  all  events,  paying  the  price  to  the 
landlord.    This,  therefore,  is  the  nature  of  the  landlord's  right  of  hypothec     He  has 
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the  right  of  hypothec  in  him,  whether  he  has  done  any  thing  to  make  it  effectual  or 
not.     He  may  exercise  the  right  of  hypothec  (which  is  the  ground  upon  which  the  case 
of  the  respondents  appears  to  proceed)  as  having  this  right  in  him,  without  making  it 
effectual  to  the  full  extent  of  obtaining  the  fruits  of  that  right     But  it  is  clear  that  the 
condition  in  the  guarantee  in  the  present  case  goes  a  great  deal  farther ;  for  it  says, 
unless  the  landlord  shall  first  exercise  his  right  of  hypothec,  we,  the  persons  makmg 
the  guarantee,  shall  not  be  liable  as  cautioners ;  and  the  words  clearly  import  in  them- 
selves a  restriction,  that  the  right  of  hypothec  must  be  exercised  before  the  rent  is 
demanded  of  them,  and  that  rent  can  be  demanded  only  for  the  balance  remaining  un- 
paid, after  the  landlord  shall  have  exercised  a  full  right  of  hypothec,  and  after  the 
exercise  of  that  right  shall  have  enabled  him  to  obtain  so  much  as  he  can  under  it 
If,  having  exercised  that  right,  he  obtains  nothing,  then  the  cautioner  is  liable  for  the 
whole ;  and,  if  he  obtains  the  whole,  the  cautioner  is  liable  for  nothing.     The  very 
force  of  the  words,  '  the  landlord  being  bound  to  exercise  his  right  of  hypothec  before 
'  calling  upon  us  to  fulfil  this  obligation,'  appears  to  me  distinctly  to  import  this  as  t^e 
substance  and  effect.     That  being  the  case,  I  certainly  incline,  at  present^  strongly  to 
advise  your  Lordships  to  reverse  this  judgment ;  nevertheless,  for  greater  security,  I 
shall  carefully  look  into  the  cases.     They  do  not  appear  to  me  to  have  any  reference  to 
the  construction  of  an  express  condition.     The  cases  for  the  respondents  turn  on  what 
may  be  called  the  common  law  doctrine  between  an  obligee  and  obliger;  this  is  a 
case  between  a  landlord  and  a  cautioner.     Whether  or  not  he  is  bound,  first,  to  discuss 
the  principal  before  he  goes  against  the  surety,  is  another  question,  with  which  we  have 
notlung  at  all  to  do  in  this  case ;  because,  here  is  an  express  condition.     Both  parties 
have  bound  themselves  by  a  condition,  which  is  adjected  to  the  cautionry  by  the 
guarantor  of  the  condition,  and  which  has,  by  the  acceptance  of  the  obligee  and  the 
guarantee,  limited  his  right  against  the  guarantor,  because  he  has  accepted  it  with  that 
modification,  on  the  part   of  the  person  giving  him  the  cautionry;  so  that  here  the 
rule  of  the  case  is  the  express  condition  of  the  obligation,  and  the  construction  of  t^at 
condition  is  the  only  question  for  the  consideration  of  the  Court,  upon  which  no  light 
whatever  appears  to  me  to  be  thrown  by  cases  arising  in  circumstances  of  a  totally 
different  nature,  and  where  there  was  nothing  but  the  common  law  right  under  con- 
sideration—of [416]  recourse  against  the  guarantor — without  any  express  condition 
adjected.     These  being  the  grounds  on  which  I  shall  probably  advise  your  Lordships 
to  consider  this  case,  (wishing  not  to  proceed  further  into  this  matter  until  I  shall  have 
examined  more  minutely  the  grounds  on  which  it  may  be  supposed  this  judgment  was 
given  in  the  Court  below,)  I  shall  now  forbear  urging  your  Lordships  to  come  to  any 
conclusion,  that  I  may  have  time  to  make  that  farther  investigation.    But,  should  I 
find  nothing  to  alter  the  opinion  I  have  come  to,  I  shall,  on  a  future  day,  simply  pro- 
pose the  reversing  of  this  judgment,  omitting.  On  that  occasion,  adding  any  reasons, 
unless  any  matters  should,  in  the  interval,  occur  to  me ;  as  I  shall  now  have  given  the 
reasons  on  which  it  appears  to  me  the  determination  of  your  Lordships  should  proceed. 
I  think  the  fact  of  the  early  interlocutor  of  the  Lord  Ordinary  not  being  appealed  from, 
is  not  immaterial  to  this  case ; — ^that  stands,  and  that  certunly  did  raise  a  principle 
quite  inconsistent  with  the  subsequent  interlocutors ;  because,  when  they  want  to  apply 
that  interlocutor  to  the  case — ^what  do  they  do?    They  make  a  new  interlocutor,  depart- 
ing from  the  former,  and  proceeding  on  a  totally  different  view  of  the  subject,  recognising 
a  different  principle  entii^y,  and  one  quite  inconsistent  with  that  of  the  Lord  Ordinary, 
in  the  view  he  took  of  the  question.     I  think  that  is  a  very  singular  state  of  things 
in  this  cause ;  and  that^  if  it  were  to  be  sanctioned  by  your  Lordships,  it  would,  in  after 
times,  be  drawn  into  a  precedent  in  other  cases  on  the  construction  of  an  obligation, 
though  there  is  a  specialty  on  which  it  really  turns.    The  parties  who  complain  of  the 
decision  can  obtain  a  reversal  alone  of  the  further  interlocutors — the  first  standing  un- 
appealed  from ;  so  that,  if  the  final  decision  were  affirmed  by  this  House,  there  would 
stand  with  it  on  the  record  another  judgment  unappealed  from,  and  therefore  final, 
proceeding  on  a  wholly  different  ground,  irreconcilable  with  it^  and  deciding  the  opposite 
way.    These  are  the  grounds  on  which  I  shall,  on  a  future  day,  simply  recommend  the 
reversal  of  these  interlocutors,  unless  I  see  that  there  is  ground  for  adding  any  observa- 
tions, or  altering  the  course  that  I  have  proposed.     I  have  thought  it  more  convenient 
to  proceed  thus ;  because  I  shall  not  put  the  parties  to  the  expense  of  the  counsel 
attending;  and  my  addressing  your  Lordships  now  enables  Uie  counsel  to  know  tiie 
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grounds  on  which  I  proceed,  which  are  not  always  very  distinctly  communicated  to  the 
learned  counsel  when  they  are  not  present.  I  now  move  your  Lordships  to  adjourn  the 
further  consideration  of  this  case." 

Lord  Chanobllob. — *'  My  Lords,  with  respect  to  the  case  of  Mactavish  v,  Scott,  I 

may  preface  the  very  few  observations  with  which  I  propose  now  to  trouble  your  Lordships 

— haying  stated  my  opinion  upon  it  already, — with  saying,  that  having  had  an  opportunity 

of  looking  again  into  the  pleadings,  it  is  quite  impossible  that  the  judgment  can  stand, 

even  if ,  as  far  as  regards  three  of  the  years,  it  were  right  in  substance.     Your  Lordships 

will  recollect,  that  it  was  an  action  against  a  surety  by  a  landlord,  for  the  non-payment 

of  rent  by  Ms  tenant.     Four  years  are  in  arrear.     What-  [417]  -ever  is  said  respecting 

the  three  years,  it  is  impossible  to  afiOrm  that  judgment  respecting  the  fourth  year ;  and 

stating  this,  I  will  beg  to  remind  your  Lordships  of  the  situation  in  which  that  fourth 

year  stands.     The  defender  in  the  action  below,  Mactavish,  was  surety  for  the  tenant, 

under  a  guarantee,  of  May  1818,  in  these  terms  : — *  We,  the  undersigned,  do  hereby 

'  guarantee  the  rent  offered  by  Mrs.  Jean  Fraser,'  of  so  and  so, '  the  principal  tacksman,' 

Dundonell,  being  bound  to  exercise  his  right '  of  hypothec,  before  calling  upon  us  to 

*  ful£l  this  obligation.'     Now,  what  did  the  principal  tacksman  do  1    Did  he  exercise 

his  right  of  hypothec  or  not  1    That  is  the  whole  question,  buned  in  a  mass  of  papers 

of  twenty  folios  on  one  side,  and  eleven  folios  on  the  other,  which  might  very  well 

have  been  stated  in  two  folios  on  each  side.     There  was  no  one  disputed  fact  which 

any  lawyer  in  Westminster  Hall  would  not  have  stated  in  half  a  folio — which  any 

Court  of  Westminster  Hall  would  have  said  it  required  more  to  state — and  which  any 

Court  in  Westminster  Hall  would  not  at  once  have  decided  against  the  decision  which 

has  been  pronounced  in  this  case.     My  Lords,  I  say  not  this  invidiously  towards  the 

Court  below,  and  those  most  learned  and  accomplished  judges  who  compose  it ;  for 

where  the  question  which  has  arisen  is  one  of  Scotch  law,  founded  on  the  peculiarities 

of  that  system  of  jurisprudence  wherein  it  differs  from  our  own,  I  have  always  been, 

and  ever  shall  be,  found  the  last  person  to  recommend  to  your  Lordships  lightly  to 

deal  with  the  authority  of  that  Court.    I  lately  recommended  to  your  Lordships — 

in  af&rming  a  judgment  complained  of — to  act  contrary  to  the  reason  of  the  case — 

contrary  to  all  the  analogy  of  English  law  proceedings,  because  I  found  it  a  case  of 

Scotch  pleading,  and  Scotch  practice;  and  although  one  Judge  differed  from  his 

brethren,  after  having  held  the  same  opinion  which  they  retained,  I  did  not  feel  it  to 

be  proper  to  propose  to  your  Lordships  to  set  aside  the  decision  of  the  minority  (Cogan 

V,  Lyon,  ante^  p.  391)  ;  and  the  same  with  regard  to  the  question  as  to  the  effect  of  the 

omission  of  the  bailie's  name  in  an  instrument  of  sasiue  (Morton  v.  Hunters  and 

Others,  ante,  p.  379).     But,  my  Lords,  this  is  not  a  question  peculiar  to  Scotland — it  is 

a  question  of  the  construction  of  a  guarantee,  and  is  precisely  the  same  question  in 

Scotland  as  it  would  have  been  in  the  Court  of  King's  Bench,  or  the  Court  of  Common 

Pleas.     The  question  is  simply  this — Whether  the  landlord  was  bound  to  exercise  his 

right  of  hypothec,  before  he  called  upon  the  surety  ?    I  apprehend,  my  Lords,  that  the 

landlord  has  only  a  right  to  enforce  against  the  surety  payment  of  the  balance— that 

he  must  get,  by  all  means  in  his  power,  as  much  as  he  can,  himself,  under  his  right  of 

hypothec,  which  is  a  large  right  in  Scotland — a  much  larger  right  than  is  possessed  by 

a  landlord  in  England ;  for  he  can  follow  goods  when  sold  to  bona  fide  purchasers  for  a 

full  price.     With  this  large  right  which  he  possesses,  it  is  his  duty  to  enforce  his  own 

remedy,  before  calling  on  the  cautioner,  the  surety ;  and  he  can  only  call  upon  the 

surety  to  pay  the  balance.     I  will  venture  to  say,  that  if  your  Lordslups  were  to  take 

any  ten  lawyers  accustomed  to  the  l^;al  construction  of  instruments,  and  ask  them  to 

construe  this  instru-  [418]  -ment,  there  would  not  be  one  found  who  would  put  upon 

it  a  contrary  construction.     What  is  the  construction  contended  for  on  the  part  of  the 

respondent)    That  he  was  only  to  take  it  and  go  to  the  Sheriff  and  get  a  warrant  of 

sequestration,  and  so  seize  the  goods,  and  then  allow  them  to  be  taken  away  by  the 

tenant,  and  used.     Being  quite  secure,  he  allows  the  tenant^  who  may  be  a  friend  of 

his  own,  to  go  and  consume  the  produce,  and  eat  up  the  crops,  and  sell  the  farming 

tools.     Having  a  solvent  cautioner,  he  seizes  L.500,  and,  being  lulled  by  his  having 

the  cautioner,  as  he  thinks,  to  retire  upon,  he  only  sells  to  the  amount  of  L.25,  or 

thereabouts,  for  the  first  year's  rent,  which  is  L.135,  and  rests  there,  having  ample 

security  in  his  hands ;  and  afterwards  he  proceeds  for  the  balance  of  the  L.135  against 

the  cautioner — where  is  this  to  endl    If  it  is  allowed  he  may  do  it  for  one  year,  why 
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might  not  he  do  it  for  two,  three,  or  four?  Is  he  to  be  permitted  to  allow  every  thing 
to  be  carried  away,  and  never  take  any  remedy,  and  then,  when  the  whole  is  driven 
ofif  and  sold  through  his  own  laches,  to  come  for  his  remedy  against  the  cautioner  1  I 
ask  your  Lordships,  whether  that  is  the  right  construction  of  the  word  '  the  principal 
*  tacksman  being  bound  to  exercise  his  right  of  hypothec  ? '  Surely  that  is  not,  in 
common  sense  or  common  reason,  construction  of  the  instrument,  or  any  thing  like 
it.  What  did  Dundonell  do  ?  He  took  what  I  have  mentioned  for  the  first  year.  He 
took  something  for  the  second  year,  and  sold.  For  the  third  year  he  took  nothing,  for 
he  had,  by  his  laches,  debarred  himself  of  the  power  of  taking  any  thing ;  for  the  fann 
was  stripped  and  dismantled.  What  did  he  do  the  fourth  I — ^nothing.  He  goes  and 
ousts  the  tenant,  and  takes  possession  under  the  act  of  sederunt,  and,  upon  an  ammge- 
ment  with  the  landlord,  cedes  possession.  That  act  of  sederunt  Ib  said  by  the  gentleman 
at  the  Bar,  to  be  merely  explimatory  of  the  common  law.  I  cannot  help  thinking,  how- 
ever, that  the  Court  of  Session  there  may  have  exercised  some  quasi  legislative  power ; 
and  my  reason  is  this :  By  the  law  of  England,  the  landlord  had  no  such  recourse  until 
a  late  period.  He  might  sell  his  distress  under  the  statute  of  William,  which  he  could 
not  do  before.  Before  the  statute  of  William,  he  could  distrain  without  a  warrant  of 
the  Court,  as  is  required  in  Scotland,  but  he  could  not  sell.  It  was  only  a  pledge  he 
posssessed  himself  of  by  his  distress.  In  England  they  may  sell  within  five  days,  and  in 
Scotland  they  sell  within  six  days.  A  statute  passed  early  in  the  reign  of  George  the 
Second,  some  time  before  this  act  of  sederunt — and  that  raises  in  my  mind  a  suspicion 
of  the  Court  of  Session  having  passed  this  act  of  sederunt,  in  the  exercise  of  a  quasi 
legislative  function,  the  limits  of  which  have  never  been  very  nicely  defined.  Hiey 
appear  to  have  exercised  this  power  in  a  half-enacting  and  half -declaratory  shape,  introduc- 
ing into  Scotland  that  which  had  been  introduced  into  England  by  the  statute  of 
George  the  Second.  This  is  a  mere  suspicion ;  it  may  be  so  or  not,  but  by  that  act 
of  sederunt,  it  is  conceived  there  is  a  power  of  summary  removal  The  fourtii  year 
the  tacksman  took  possession  in  a  summary  mode.  What  did  the  Court  of  Se^on 
do  t  They  have  not  only  held  the  tenant's  cautioner  liable  to  pay  the  last  three  years' 
rent,  but  they  have  actually  held  him  liable  to  pay  the  fourth  year.  Now,  was  it  ever 
supposed  that  a  cautioner  could  be  liable  when  tiie  principal  is  not  liable.  It  must  be 
[ti.9]  an  oversight  of  the  Court  below.  They  certainly  have  not  attended  to  this,  that 
the  cautioner  is  liable  only  subsidiaries  and  that  if  you  cannot  sue  the  principal,  you 
cannot  sue  the  cautioner ;  nevertheless,  they  have  found  him  liable  for  Uie  whole  four 
years. — ^This  case  was  argued  for  the  respondents  by  the  Attorney-General,  but  he  and 
his  learned  coadjutor  hi^ly  contended  for  that ;  and,  at  all  events,  that  cannot  stand 
beyond  the  reasonable  and  consistent  view  of  the  subject,  but  on  the  grounds  I  have 
taken  the  liberty  now  to  state — ^and  those  I  stated  before.  Unless  the  landlord  has 
exercised  the  right  which  he  possesses,  he  cannot  have  a  right  to  call  upon  the  cautioner. 
He  has  his  recourse  against  the  goods — he  takes  possession  of  them ;  but  how  does  his 
taking  possession  of  the  goods  put  him  into  a  different  situation  from  that  in  which  he 
would  have  been,  if  he  had  not  taken  possession  t  It  only  prevents  their  being  taken 
away  breoi  manu,  but  he  has  the  same  remedy  against  the  goods,  whether  they  are  in  his 
possession  or  not.  He  may  follow  them  for  unpaid  rent,  and  if  necessary,  he  is  bound 
to  do  so.  He  is  bound  to  exercise  his  right  of  hypothec  before  he  calls  upon  the 
cautioner  to  fulfil  his  obligatioiL  I  have  stated  my  opinion  to  your  Lordships,  as  to  the 
construction  you  are  bound  to  put  upon  these  words.  Is  this  construction  inconsistent 
with  the  lawt  Not  at  all;  nor  is  it  inconsistent  with  the  cases  which  have  been 
decided,  which  were  cases  as  to  the  common  law.  It  is  not  necessary  here  to  enquire^ 
whether  you  must  discuss  the  principal  before  you  come  upon  the  surety ;  for  there  was 
in  none  of  those  cases  an  express  condition ;  and  pactum  toUii  legem.  This  is  a  pachun 
by  which  parties  are  bound — in  those  cases  there  was  no  pactum  at  alL  My  Lords,  upon 
these  grounds  of  law,  upon  which  I  conceive  this  case  must  stand,  I  feel  it  my  duty  to 
recommend  that  your  Lordships  should  reverse  this  judgment,  applying  the  principles 
which,  in  my  opinion,  the  Courc  is  called  upon  to  apply  to  the  case.  Some  of  the 
learned  judges  have  thought  Mr.  Mackenzie  was  very  ill  used ;  but  if  any  body  was  ill 
used,  it  appears  to  me  it  was  the  surety.  Even  if  there  had  not  been  this  express 
condition,  I  should  have  been  inclined  to  think  that  your  Lordships  must  have  decided 
in  favour  of  the  surety,  and  against  the  principal,  but  this  is  wholly  immaterial  in  the 
present  case,  and  need  not  be  decided  either  way ;  because  the  express  cooditioti  by 
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which  the  parties  bound  themselves  is  the  law  of  the  case — by  which  both  are  bound, 
the  landlord  and  the  cautioner.  The  interlocutor  of  the  Lord  Ordinary  is  on  the  right 
principle — that  therefore  stands  unimpeached.  With  respect  to  the  other  interlocutors, 
I  would  humbly  submit  to  your  Lordships  that  they  be  reversed." 

The  House  of  Lords  accordingly  ordered  and  adjudged  that  the  interlocutors 
complained  of  be  reversed. 

Respondents  Atdhanfies.—WUinBii,  Jan.   21,   1729.     M'Queen,  June   11,    1811, 
(F.C.)    3  Ersk.  Inst.  3,  66,  2,  6,  62. 

J,  M'Quem — Moncreifi,  Webster,  and  Thomson, — Solicitors. 

[Cf.  19  &  20  Vict,  c  60,  §  8.] 


IV.  Wilson  &  Shaw  431  [6  S.  206]. 

David  Cabnegy,  Esq.,  Appellant — WethereU — Wilson. 

Miss  Margaret  Scott,  Eespondent — T.  H.  Miller — Robertson. 

9th  Dec.  1830. 

Bona  Fidbs— Landlord  and  Tenant. — ^Held  (aflfirming  the  judgment  of  the  Court  of 
Session)  that  an  heir  who  continued  in  possession  of  a  farm  after  the  death  of  the 
tenant^  on  a  supposed  right  vested  in  the  heir  by  the  terms  of  the  lease,  was  not 
liable  in  violent  profits  prior  to  the  judgment  of  the  House  of  Lords,  (reversing  that 
of  the  Court  of  Session,)  finding  that  the  heir  had  no  right. 

The  late  Thomas  Carney  of  Craigo,  the  father  of  the  appellant,  oflfered,  in 
October  1769,  to  let  by  public  roup  the  separate  farms  of  Upper  and  Nether 
Dysart,  stipulating  that  the  highest  offerers  '*  shall  be  obliged,  within  the  space 
"  of  three  months  after  the  roup,  to  enter  into  and  subcribe  formal  tacks,  written 
"  upon  stamped  paper,  whereby  the  said  Thomas  Camegy,  on  the  one  part,  shall 
"  set,  and  in  tack  and  assedation  let,  to  the  highest  offerers  respectively,  and 
"  their  heirs,  the  foresaid  farms  purchased  by  them  at  the  said  roup,  for  the 
''  space  of  two  nineteen  or  thirty-eight  years  and  crops ;  and  after  the  expira- 
"  tion  of  the  said  two  nineteen  years,  for  all  the  years  and  crops  of  the  lifetime 
''  of  the  person  having  right  to  the  principal  tack,  either  as  heir  or  as  assignee 
"  appointed  within  the  space  after  expressed,  at  the  expiry  of  the  said  two  nine- 
"  teen  years  from  and  after  their  entry  to  the  said  lands,  which  is  hereby 
''  declared  to  be  and  b^in  to  the  houses,  yards,  and  grass,  at  the  term  of  Whit- 
"  Sunday  1770,  and  to  the  arable  land  at  the  separation  of  the  crop  1770  from 
"  the  groimd ;  by  which  tack  the  said  Thomas  Camegy  shall  give  power  to  the 
"  tac^men,  or  their  heirs  respectively,  of  assigning  their  said  respective  principal 
''  tacks  at  any  time  before  the  expiration  of  the  first  twenty-nine  years  of  the 
**  said  tacks ;  but  if  such  assignations  are  not  made,  and  the  assignations  duly 
"  intimated  to  the  said  Thomas  Carney,  his  heirs  and  successors,  before  that 
''  time,  then  the  said  tacks  are  to  fall  to  the  heirs  of  the  person  having  right  to 
''  the  said  principal  tacks,  at  the  end  of  the  said  twenty-nine  years,  and  all 
'*  ass^nations  made  of  the  said  tacks  after  the  lapse  of  the  said  twenty-nine 
*'  years,  and  although  thus  made,  if  they  are  not  duly  intimated  to  the  said 
"  Thomas  Camegy  or  his  foresaids,  before  the  end  of  the  said  twenty-nine  years, 
"  are  hereby,  ancTshall,  by  the  said  tacks,  be  declared  to  be  void  and  nulL 

The  late  Patrick  Scott,  father  of  the  respondent,  was  the  high-  [432]  -est 
offerer  for  the  farm  of  Nether  Dysart,  and  a  lease  of  that  farm  was  accorcUngly 
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granted  on  the  27th  of  October,  in  terms  of  the  articles  of  roup,  to  him, ''  his 
"^  heirs  and  assignees,  (such  assignees  being  always  made  in  manner  and  within 
"  the  space  after  expressed,)  "  "  and  that  for  the  space  of  two  nineteen  or  thirty- 
"  eight  years  and  crops,  and  after  the  expiration  of  the  said  two  nineteen  years, 
''  for  all  the  years  and  crops  of  the  lifetime  of  the  person  having  right  to 
"  this  present  tack,  at  the  expiry  of  the  said  two  nineteen  years,  either  as  heir 
''  or  as  assignee,  appointed  within  the  space  after  expressed.''  The  deed  then 
contained  the  following  clause : — *'  And  further,  the  said  Thomas  Camegy  hereby 
"  gives  and  grants  full  power  to  the  said  Patrick  Scott  and  his  foresaid  to  assign 
"  this  present  tack,  at  any  time  before  the  expiration  of  the  first  twenty-nine  years 
*'  thereof ;  but  if  such  assignees  are  not  mttde,  and  the  assignation  duly  intimated 
"  to  the  said  Thomas  Carney,  or  his  heirs  and  successors,  before  that  time,  then 
''  this  tack  is  to  fall  to  the  heirs  of  the  person  having  right  to  the  same  at 
"  the  end  of  the  said  twenty-nine  years;  and  all  assignations  made  of  this 
"  present  tack  after  the  lapse  of  the  said  twenty-nine  years,  and  although  then 
"  made,  if  they  are  not  duly  intimated  to  the  said  Thomas  Camegy  or  Ws  fore- 
"  saids  before  that  period,  are  hereby  declared  to  be  void  and  nulL" 

In  virtue  of  \Mb  lease  Mr.  Scott  entered  into  possession,  and  resided  upon 
the  lands  with  his  family.  It  was  stated  on  the  part  of  the  respondent,  that 
when  the  time  arrived  for  determining  whether  he  should  grant  an  assignation, 
so  as  to  put  the  alternative  liferent  upon  the  life  of  an  assignee,  he  was  seventy 
years  of  age,  and  consulted  counsel,  as  to  whether,  under  the  terms  of  the  lease, 
the  liferent  would  devolve  upon  his  heir,  and  that  being  advised  that  it  would, 
he  did  not  execute  any  assignation  in  favour  of  the  respondent,  who  (she  alleged) 
was  his  heir,  which  otherwise  he  would  have  done. 

Mr.  Scott  survived  the  fixed  period  of  thirty-eight  years,  and  did  not  die  till 
1814,  being  about  six  years  after  the  expiration  of  that  period,  and  leaving  two 
daughtera  The  appellant,  (who  had  succeeded  to  his  father,)  presented  on  the 
14th  of  April  of  that  year  a  petition  to  the  Sheriff  of  Forfarshire  against  the 
respondent  and  her  sister,  and  also  against  sub-tenants,  praying  ''  to  find  that 
''  the  foresaid  tack  or  lease  terminated  and  expired  at  the  death  of  the  said 
"  Patrick  Scott,  and  therefore  to  decern  and  ordain  the  said  several  persons 
"  immediately  to  remove  from  the  lands  of  Dysart,  and  whole  pertinents  thereof, 
"  to  the  effect  the  petitioner,  as  having  right  in  manner  [433]  foresaid,  or  others 
"  in  his  name,  may  enter  thereto ;  and,  3  necessary,  to  grant  precepts  of  ejec- 
''  tion ;  and  in  case  the  respondent  shall  object  to  remove,  and  thereby  occasion 
"  expenses,  to  find  her  liable  in  damages,  and  in  the  expenses  of  this  application, 
"  and  procedure  to  follow  hereon."  The  respondent  opposed  this  petition,  on 
the  ground  that  she  was  entitled  to  the  enjoyment  of  the  possession  during  her 
lifetime ;  but  the  Sheriff-Depute,  on  the  21st  of  June,  pronoimced  this  inter- 
locutor:— "In  respect  the  late  Patrick  Scott  did  not  assign  the  lease  of  the 
"  farm  in  question  in  terms  of  the  tack,  finds  that  the  right  of  the  said  Patrick 
"  Scott  to  continue  tenant  after  the  first  twenty-nine  years  of  the  lease,  is  not 
"  to  be  held  forfeited  or  taken  away  by  inference  from  amabiguous  clauses  in  the 
"  lease,  without  an  express  declaration  to  that  effect ;  finds  that  Patrick  Scott 
"  remained  tenant  after  the  first  twenty-nine  years  of  the  lease,  and  was,  at  the 
"  expiry  of  the  second  nineteen  years  specified  in  the  lease,  the  only  person 
"  having  right  to  the  tack;  finds,  therefore,  that  the  tack  terminated  at  his 
"  death ;  finds  that  the  defender  (respondent)  will  be  entitled  to  reap  the  crop 
"  of  any  fields  that  were  sown  at  the  time  of  Mr.  Scott's  death,  on  paying  a  pro- 
''  portion  of  the  whole  rents  effeiring  thereto ;  finds  that  the  pursuer  must  pay 
"  a  hma  fide  price  for  the  labouring  or  sowing  of  any  groimd  which  has  been 
"  laboured  or  sown  since  Mr.  Scott's  death ;  and,  with  these  explanations,  decerns 
"  in  the  removing,  and  ordains  all  the  defenders  to  remove  within  twelve  days 
"  from  this  date;  but  finds  no  expenses  due."  He  also  issued  the  subjoined  note 
of  his  opinion. 
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"  I  ama  decidedly  of  opinion,  that  if,  at  the  expiry  of  the  first  twenty-nine 
"  years  of  the  lease,  any  competition  had  occurred  between  the  late  Mr.  Scott 
"  and  the  defenders,  Mr.  Scott  would  have  been  found  the  only  person  having 
"  right  to  the  tack.  The  lease  was  granted  to  him,  and  his  right  is  not  to  be 
"  taken  away  by  any  inference  from  doubtful  clauses  framed  on  the  supposition 
"  that  Mr.  Scott  was  likely  to  die  before  the  expiry  of  the  first  twenty-nine 
"  years  of  the  lease ;  and  which  clauses  were  therefore  worded  so  as  (in  case  of 
"  any  assignation  being  granted  by  Mr.  Scott,  or  of  his  death)  to  secure  the  right 
"  of  the  heir  or  assignee." 

The  respondent  then  presented  a  bill  of  advocation,  but  it  was  refused  by 
Lord  Glenlee.  Against  this  judgment  she  reclaimed  to  the  Second  Division,  who 
altered,  and  remitted  with  instructions  to  pass  the  bill.  On  this  occasion  the 
question  of  right  was  fully  discussed,  and  the  late  Lord  Meadowbank,  who  was 
in  favour  of  the  respondent,  delivered  the  subjoined  opinion. 

"I  ama  not  entitled  to  conjecture  a  construction,  when  I  have  words  that 
"  carry  a  clear  grammatical  construction  and  a  logical  one.  Now,  what  is  this 
"  case?  The  tack  is  to  P.  Scott,  his  heirs  and  assignees.  These  are  the 
"  grantees — the  period  of  endurance  is  a  different  matter — ^it  might  refer  to  any 
"  man,  or  to  the  king.  I  say,  there  is  here  a  nominee  of  the  liferent — ^it  is 
"  either  the  assignee  duly  constituted,  or  the  heir  who  becomes  indefeasible. 
"  Look  at  the  words :  for  the  space  of  two  nineteen  years,  and  for  all  years  and 
'*  crops  of  the  lifetime  either  of  the  heir  or  assignee ;  that  is,  a  nominee  of  the 
"  liferent.  If  Mr.  Scott  had  survived  the  heir,  the  liferent  of  the  nominee  would 
"  be  gone,  and  he  must  have  removed  at  the  end  of  the  thirty-eight  years.  Are 
"  we  to  take  a  probable,  but  conjectural  meaning,  againsi  a  meaning  not  so 
"  probable,  but  which  is  strictly  deducible  from  the  words  employed,  and 
"  capable,  in  all  respects,  of  being  logicaUy  applied,  to  regulate  the  rights  of 
**  parties  in  the  circumstances  of  the  transaction  ? " 

[434]  The  case  having  then  come  before  Lord  Pitmilly  in  the  Outer  House,  he 
pronounced,  on  the  11th  July  1815,  this  interlocutor: — "The  Lord  Ordinary 
"  having  heard  parties'  procurators,  and  thereafter  considered  the  process,  finds 
"  that  tibe  clause  in  the  lease,  on  which  the  advocator's  (respondent's)  claim  is 
"  founded,  is  not  applicable  to  the  case  which  happened,  of  the  original  tenant 
"  not  having  assigned  the  lease  within  the  stipulated  term  of  twenty-nine  years 
"  from  its  commencement ;  but  having  survived  the  period  of  thirty-eight  years 
"  from  the  date  of  the  lease,  and  having  himself  remained  in  possession  of  the 
"  farm  during  his  lifetime,  finds  that  the  clause  of  the  lease  referred  to  by  the 
"  advocator  provides  for  the  continuance  of  the  le«we,  after  the  fixed  period  of 
"  thirty-eight  years,  during  the  lifetime  either  of  an  assignee  who  might  have 
"  acquired  right  to  the  lease  before  the  expiration  of  the  first  twenty-nine  years, 
"  and,  in  virtue  of  his  assignation,  might  have  been  in  possession  at  the  end  of 
"  the  thirty-eight  years,  or  during  the  lifetime  of  the  person  who  may  have  been 
"  the  heir  of  the  tenant  at  the  end  of  the  twenty-nine  years,  and  afterwards 
"  might  have  succeeded  to  the  lease,  and  been  himself  in  possession  at  the 
"  expiration  of  the  thirty-eight  years ;  finds  that  the  right  of  liferent  adjected 
"  to  the  fixed  period  of  thirty-eight  years,  was  intended  to  be  given  to  the  person 
''  in  possession  when  the  liferent  was  to  commence,  and  was  accordingly,  in  one 
'*  of  the  cases  mentioned  in  the  tack,  conferred  on  an  assignee  to  the  lease ;  and 
"  finds  that  there  is  no  room  for  holding,  either  that  the  heir  of  the  original 
''  tenant  could  dispossess  the  tenant  in  possession,  or  that  the  duration  of  the 
"  right  of  the  tenant  in  possession,  after  the  fixed  period,  was  to  depend  on  the 
"  length  of  the  life  of  the  person  who  may  have  been  presumptively  his  heir  at 
"  the  end  of  twenty-nine  years  from  the  commencement  of  the  lease ;  repels  the 
"  reasons  of  advocation,  and  remits  the  cause  simplicUer  to  the  Sheriff"  To  this 
judgment,  on  considering  two  representations  with  answers,  he  adhered  on  the 
16th  January  and  23d  [436]  May,  1816.    The  respondent  then  presented  a 


Digitized  by 


Google 


446  OARNEOT  t;.   SCOTT.  nr.  WHioa  ft  fhav. 

petition  to  the  Inner  House ;  and,  on  advising  it,  their  Lordships  were  at  first 
equally  divided  in  opinion,  but  thereafter  altered  the  interlocutor,  advocated 
the  cause,  assoilzied  the  respondent,  and  found  her  entitled  to  expenses.  Against 
this  judgment  the  appellant  reclaimed;  but  on  advising  his  petition  with 
answers,  the  Court,  on  the  26th  of  May  1818,  adhered.  (It  was  stated  by  the 
respondents  that  Lord  Robertson,  who  had  formerly  given  an  opinion  adverse  to 
the  judgment,  now  concurred  in  it.)  The  appellant  then  carried  the  case  to  the 
House  of  Lords,  and  on  the  6th  of  March,  1822,  their  Lordships  ordered  and 
adjudged  that  the  "  interlocutors  complained  of  in  the  said  appeal  be,  and  the 
"  same  are  hereby  reversed :  and  it  is  farther  ordered  and  adjudged  that  the 
"  interlocutors  of  the  Lord  Ordinary  of  the  11th  of  July,  1815,  and  the  16th  of 
"  January  and  23d  of  May,  1816,  be,  and  the  same  are,  hereby  affirmed." 
(1  S.  App.  114) 

In  the  meanwhile,  the  respondent  continued  in  possession,  subset  the 
greater  part  of  the  lands  in  1818  at  a  large  surplus  rent,  and  built  a  mansion- 
house. 

The  case  having  returned  to  the  Court  of  Session,  their  Lordships  "  adhered 
"  to  the  interlocutors  of  the  Lord  Ordinary  mentioned  in  said  judgment,"  and 
remitted  to  his  Lordship  to  proceed  farther  in  the  cause.  The  appellant  having 
claimed  violent  profits  from  the  date  of  the  commencement  of  the  action  in  the 
SheriflF  Court,  Lord  Pitmilly  found  him  entitled  to  them,  and  ordained  him  to 
give  in  a  condescendence  of  the  amount;  but  on  a  representation  by  the 
respondent,  his  Lordship  recalled  this  interlocutor,  ordered  a  condescendence  by 
the  appellant  of  the  facts  on  which  he  rested  his  demand,  and  afterwards 
reported  the  question  on  informations  to  the  Court.  On  advising  them,  their 
Lordships,  on  the  4th  of  December  1827,  found,  "  that  the  pursuer  (appellant)  is 
"  not  entitled  to  violent  profits  from  any  earlier  date  than  the  6th  of  March, 
"  1822,  when  the  judgment  of  the  House  of  Lords  was  pronounced,  but  found 
"  no  expenses  due." 

Mr.  Carney  appealed. 

Appellant, — 1.  The  ground  on  which  the  plea  of  hona  fides  by  the  respondent 
rests,  is  excluded  by  the  special  terms  of  the  judgment  of  this  House.  By  that 
judgment,  the  interlocutors  [436]  of  the  Lord  OrcSnary  are  affirmed ;  and  to  these 
interlocutors  the  Court,  in  compliance  with  that  judgment,  adhered,  so  that  the 
case  must  now  be  judged  of  as  if  the  interlocutors  of  the  Inner  House  had  never 
been  pronoimced.  But  fiU3  the  plea  of  the  respondent  is  founded  on  the  existence 
of  these  interlocutors,  and  as  they  must  be  considered  as  expunged  from  the 
record,  the  very  basis  of  her  plea  is  removed. 

2.  Independent  of  this,  the  judgment  of  the  Court  of  Session  is  erroneous, 
and  was  pronounced  in  consequence  of  not  adverting  to  a  material  distinction 
between  this  case  and  the  others  which  have  been  decided  in  r^ard  to  lona  fides. 
In  the  former  cases,  (such  as  those  relative  to  the  Queensberry  leases  and  the 
sales  of  the  Sheuchan  estate,)  the  parties  had  titles  which,  ex  fade,  were  un- 
exceptionable, and  were  set  aside  only  in  respect  of  extrinsic  objections.  These 
rights  formed,  therefore,  good  titles  of  possession,  till  a  judgment  of  a  court  of 
law  was  pronounced,  findmg  them  bad.  But,  in  the  present  case,  the  respondent 
had  no  title  at  all.  She  no  doubt  contrived,  by  force  of  ingenuity,  to  rear  up  a 
construction  which  induced  a  majority  of  the  Court  to  pronounce  a  judgment  in 
her  favour.  But  both  the  Sheriff-Depute,  the  Lord  Ordinary,  the  minority  of 
the  Court,  and  this  House,  were  clearly  of  opinion  that  the  respondent  had  no 
title  at  all.  If  the  appellant  had  challenged  it  on  the  ground  of  defect  of  power 
in  his  father,  or  on  some  similar  extrinsio  objection,  the  authorities  relied  on 
might  have  applied.  But  his  plea  wfiU3,  that  she  had  no  title,  and  that  plea  was 
sustained  by  this  House.  Neither  can  the  judgment  complained  of  be  reconciled 
with  the  principle  on  which  the  plea  of  Ima  fides  resta  That  principle  is  not 
merely  that  the  party  has  consumed  fruits  which  he  hona  fide  believed  to  belong 
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to  himself,  but  that  the  true  proprietor  has  culpably  neglected  to  vindicate  his 
right,  and  so  put  the  party  on  his  guard.  Now  the  appellant  does  not  claim  the 
rents  earlier  than  the  date  of  his  petition  to  the  Sheriff,  which  was  an  intimation 
to  the  respondent  sufficient  to  certify  her  that  the  appellant  meant  to  enforce 
his  claim.  Nor  does  he  claim  more  than  the  actual  surplus  rents  drawn  by  the 
respondent  during  her  ill^al  possession.  Besides,  she  was  not  the  true  heir.  If 
she  had  any  title  at  all,  it  was  only  as  heir  portioner ;  and  as  the  other  heir 
portioner  did  not  oppose  decree  of  removing,  the  respondent  is  not  entitled  to 
plead  lonafide  possession  as  heir,  nor  to  withhold  payment  of  the  full  rents 
drawn  by  her. 

Lord  CiiANOBLLOB.  (To  the  appellant's  counsel )  "  On  one  point  you  need  not  give 
yourself  any  trouble.  By  making  the  word  heir  a  word  of  [437]  purchase,  for  that  was 
really  what  was  done  here,  an  entire  vested  right  was  given  to  this  lady,  whereas,  after 
all,  she  was  only  one  of  the  coparceners.  She  did  not  answer  that  description ;  but 
even  if  she  had,  there  was  so  pMn  an  absurdity  in  the  case,  that  this  House,  in  reversing, 
set  up  the  Lord  Ordinar3r'8  judgment  in  a  very  peculiar  way — very  fit  matter  for  your 
argument;  but  this  is  a  question  of  violent  profits.  Upon  that  subject,  the  law  of 
Scotland  totally  differs  from  the  law  of  England,  where  a  person  has  been  in  bona  fide 
perception  of  the  profits ; — ^in  respect  of  the  expenditure  of  money,  and  so  on.  The  law 
of  Scotland,  in  conformity  with  the  civil  law,  under  some  modifications,  and  in  con- 
formity wit^  the  law  in  the  greatest  part  of  Europe,  holds,  that  the  bona  fide  perception 
and  consumption  of  the  fruits  which  are  supposed  to  be  consumed,  follows  the  rule  of 
bona  fide  possession — *  bona  fide  possessor  facit  fructtts  perceptos  et  consumptos  suos,' — 
that  is,  we  know,  a  rule  contrary  to  the  English  law.  They  also  hold  the  giving  relief 
to  the  extent  of  a  portion,  if  not  the  whole,  as  far  as  it  can  be  reasonably  estimated,  of 
that  which  he  has  bona  fide  expended  for  the  improvement  of  the  property.  Now,  that 
being  the  law,  and  the  question  being  bona  fides  or  not,  it  becomes  a  question  of  fact, 
how  far  this  is  bona  fides  entitling  the  party.  What  shall  be  considered  the  first  ceasing 
of  the  bonafides^  and  where  begins  the  mala  fides,  so  as  to  render  him  responsible  for 
the  violent  profits  ?  Can  you  show  me  an  instance  where,  there  having  been  a  posses- 
sion during  the  subsisting  judgment,  which  judgment  was  afterwards  reversed  on  the 
clearest  reasons  of  law  in  this  House,  the  reversal  of  that  judgment  has  been  held  to  go 
by  relation  back  during  the  period  of  possession  of  perception  and  consumption  of 
profits ;  or  where  the  party  has  been  deprived  of  the  benefit  of  his  improvements,  so  as 
to  impute  mala  fides  to  the  possession  while  that  judgment  stood?  You  will  argue  the 
case  exactly  as  you  see.  fit ;  but,  in  the  course  of  your  argument,  I  wish  you  would 
apply  yourself  to  that  point.  It  will  be  very  convenient  with  reference  to  the  judg- 
ment I  may  feel  it  my  duty  to  propose. 

*'  Before  you  close  your  argument,  can  you  show  me  any  instance  of  a  decided  case, 
where  it  was  held  to  be  a  mala  fide  possession  after  the  reversal  of  the  judgment  ? 

WHson,  for  Appellant. — "  No,  my  Lord,  I  cannot." 

Lord  Chanobllob. — "My  Lords,  I  shall  not  require  the  learned  counsel  for  the 
respondent  to  discharge  their  duty  to  their  client,  but  I  will  shortly  state  to  your  Lord- 
ships the  reasons  for  my  judgment.  Generally  speaking,  when  I  advise  your  Lordships 
to  affirm  a  decision  on  appeal,  I  do  not  trouble  your  Lordships  with  the  reasons  which 
may  be  given ;  but  there  is  a  peculiarity  in  this  case  which  leads  me  to  state  why  I  do 
not  call  on  the  learned  counsel  for  the  respondent  to  address  your  Lordships.  It  is 
not  from  mere  deference  to  the  authority  of  the  Court  below,  though  that  is  always 
entitled  to  the  greatest  respect;  nor  is  it  from  any  wish  hastily  to  dispose  of  this  matter, 
that  I  stop  the  counsel,  and  propose  that  you  should  decide  the  point  at  the  present 
stage.  But  my  reason  is  this, — we  are  here  on  a  question  of  Scotch  law,  as  to  which 
[438]  there  is  nothing  to  assist  us  in  our  system  of  jurisprudence  at  all.  Your  Lordships 
are  aware,  that  after  a  recovery  in  ejectment — it  is  not  so  in  real  actions — but  after  a 
recovery  in  ejectment^  under  the  common  law,  there  was  an  action  given  for  recovering 
mesne  profits,  and  that  action  was  only  limited,  in  the  extent  to  which  it  went  back,  by 
the  statute  of  limitations :  consequently,  it  is  every  day's  practice  by  our  law,  that  as 
soon  as  a  person  recovers  the  possession — that  is  to  say,  as  soon  as  he  showed  that  he, 
and  not  the  person  before  in  possession,  was  entitled  to  hold  that  property,  he  recovers 
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all  the  rents  and  profits  from  the  tenant,  as  far  hack  as  the  statute  of  lunitations  allowed 
him  to  go  in  quest  of  lus  right.  No  question  was  ever  allowed  to  he  raised  as  to  the 
footing  on  which  that  possession  had  heen  holden.  No  douht  was  ever  allowed  to  he 
expressed  hy  the  Court  as  to  the  clear  right  of  the  landlord  who  had  heen  kept  out  of 
possession  all  the  while,  whether  hj  the  tenant  holding  over  on  a  lease  which  was  deter- 
mined, or  hy  a  person  holding  over  on  a  lease  which  was  had ;  or  hy  a  person  holding 
land  to  which  he  had  no  title,  from  heing,  in  point  of  feet,  not  the  real  heir — whether 
the  flaw  in  his  title,  and  whereupon  he  had  assumed  to  hold  the  land  during  these  six 
years,  had  arisen  from  matter  of  fact^  or  from  matter  of  law,  it  signifies  not  which — and 
whether  or  not  he  had  heen  holding  in  circumstances  which  ought  to  have  taught  him 
to  know  he  was  not  holding  upon  a  right  title ;  or,  whether  or  not  he  had  heen  hold- 
ing in  circumstances  which  rendered  it  douhtful  if  he  had  a  right  title.  Nay,  if  the 
decisions  of  all  the  Judges  of  all  the  Courts,  and  the  opinions  of  all  the  conveyancers, 
and  the  opinions  of  all  the  text  writers, — if  all  that  weight  of  authority  had  heen 
departed  from,  and  the  former  cases  overruled  hy  an  ultimate  decision — if  that  ultimate 
decision  was  such  as  to  entitle  the  lessor  of  the  plaintiff  to  recover,  (and  I  cannot  put  a 
stronger  case  of  a  bona  fide  possession,)  during  all  those  six  years  the  possessor  would  he 
held  liahle  to  pay  hack  to  the  lessor  of  the  plaintiff,  who  now  had  his  writ  of  possession 
under  his  judgment  in  ejectment,  all  the  mesne  profits ;  that  is  to  say,  the  profits  which 
he  had  heen  in  the  perception  of  during  those  six  years.  This  is  the  law  of  England, 
and  it  is  so  far  peculiar.  The  law  of  Scotland  sanctions  the  doctrine,  that  the  tenant,  or 
the  person  in  possession,  who  has  held  for  a  course  of  years,  in  circumstances  which  en- 
titled him  to  say  he  had  ground  to  suppose  he  was  the  rightful  possessor,  facitfruetus 
perceptos  et  consumptos  siioa  ;  and  they  also  give  him  compensation  for  monies  he  may 
have  laid  out  in  the  bona  fide  improvement  of  the  property,  which  is  also  contrary  to  our 
law.  Now,  my  Lords,  this  heing  the  case,  we  come  to  a  question  of  purely  Scotch 
law,  upon  which,  in  guiding  your  Lordships  to  a  safe  conclusion,  you  have  no  assistance 
whatever  from  the  known  principles  and  the  undouhted  decisions  of  your  own  Courts ; 
because  they  proceed  not  only  upon  a  different^  hut  upon  a  perfectly  opposite  principle. 
Now,  when  I  find  that  there  is  in  favour  of  the  appellant's  argument,  no  case  whatever 
decided  in  the  Scotch  Courts — ^that  there  is  not  any  obiter  dictum  of  Judges  where 
this  might  not  have  been  the  principal  point  in  the  case  supporting  the  appeal,  hut  that 
it  rests  entirely  upon  the  reasoning  and  argument,  (somewhat  partaking  of  refinement,) 
[439]  of  the  very  learned  person,  (Lord  Alloway)  who  took  an  opposite  view  to  that  of 
the  Judges  in  the  Court  below,  I  feel  myself  incapable  of  advising  your  Lordships  to 
reverse  the  decision  which  has  been  pronounced.  I  have  considered,  however,  the 
principles  upon  which  this  decision  rests,  and  they  are  in  conformity  to  Uie  principles  of 
all  the  formerly  decided  cases.  The  question  is  shortly  this  :  A  person  received  a  lease 
for  two  19  years,  from  Mr.  Camegy,  and  the  life  of  the  heir  or  assignee  of  the  lessee; 
the  question  arose,  whether,  those  two  19  years  being  expired,  the  tenant's  daughter, 
who  was  not  his  heir,  (for  that  was  justly  contended  by  Sir  Charles  Wetherell  in  his 
able  argument,)  but  who  was  one  of  his  coparceners,  and  therefore  did  not  strictly  answer 
that  description,  could  hold  over.  Suppose  she  had  been  an  only  daughter,  in  which 
case  she  clearly  would  have  been  the  heir,  it  is  quite  clear  the  tenant  might  have  assigned 
the  lease^  and  then,  besides  the  two  19  years,  she  would  have  taken  for  her  life.  But 
there  being  no  assignment  in  this  case,  the  question  is, — Whether  the  daughter  can  say, 
I  am  the  heir — I  have  a  right  to  come  in  as  a  purchaser — I  am  so  designated  and 
described,  that  I  take  nominatim,  as  it  were,  as  a  purchaser,  and  come  in  for  my  life ; 
not  only  had  my  father  right  to  hold  over,  but  I  have,  because  I  am  his  heir.  In  the 
Court  below,  the  Sheriff,  in  the  first  place,  decided  against  the  tenant  The  Lord 
Ordinary  decided  in  favour  of  the  Sheriff's  interlocutor,  and  it  was  taken  to  the  Court 
of  Session ;  and  they  decided  against  the  Sheriff  reversing  his  interlocutor,  and  reversing 
the  interlocutor  of  tike  Lord  Ordinary.  Now,  this  was  in  1817,  and  there  was  an  appeal 
by  the  losing  party ;  and  the  judgment  appealed  was  reversed  by  your  Lordships'  House, 
in  a  very  remarkable  judgment^  conceived  in  extraordinary  terms,  and  with  a  brevity  and 
a  conciseness  and  peremptoriness,  which,  being  unusual  in  that  most  learned  person 
(Lord  Eldon)  (see  1  Shaw,  Ap.  Ca.  114)  who  moved  the  judgment^  certainly  shows 
what  his  opinion  was,  and  that  he  thought  it  was  one  of  the  most  extraordinary  cases 
that  ever  came  before  the  Court.  The  lawyers  so  held — your  Lordships  so  held — the 
Court  of  Session  now  will  probably  so  hold,  and  in  future  cases  regulate  their  decisions 
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by  so  holding.  But  the  question  is,  whether  Miss  Scott  was  bound  to  anticipate  this, 
and  to  discover  that  the  Court  of  Session  was  wrong,  and  that  your  Lordships  would  set 
them  right )  Can  I  say  that  a  five  years'  possession  from  1817  to  1822,  during  all  which 
time  she  was  in  possession  of  a  judgment  in  her  favour,  showing  not  only  that  she  was 
in  honaflde^  but  that  she  was  right  in  point  of  law,  and  entiUed  to  go  on,  does  not 
protect  her?    Could  I  advise  your  Lordships  that  there  was  a  call  upon  her,  to  say, 

*  they  have  decided  in  my  favour,  but  I  know  they  were  wrong  in  their  views  of  the 
'  Scotch  law,  and  could  not  construe  the  instrument  according  to  its  principles,  and 

*  therefore  I  will  abandon  the  judgment  in  my  favour,  and  pack  up  my  goods  and  remove 
'  from  the  farm  1'  They  say  she  was  in  mala  fide  during  all  the  time;  but  they  must 
be  prepared  to  show  that.  But  then  (and  that  is  the  most  judicious  mode  of  putting  the 
[4M]  question  for  their  purpose)  it  is  argued  by  Sir  Charles  Wetherell,  and  Mr.  Wilson, 
that  this  is  not  the  common  case  of  a  deed  sought  to  be  reduced — they  say  there  is  this 
distinction,  that  if  there  was  an  entail,  and  the  question  was,  whether  a  lease  was  granted 
under  fetters  of  entail,  in  contravention  of  those  fetters,  which  was  the  case  of  Eliott 
and  Pott ;  or  if  there  was  a  lease  sought  to  be  reduced  on  the  ground  of  force,  or  fraud, 
or  concussion,  so  as  to  show  that  it  ought  not  to  stand,  but  ought  to  be  set  aside — in 
that  case,  they  say,  the  question  will  arise  of  bona  fide  possession ;  and  while  they  admit 
that  they  have  no  instance  of  a  person  being  held  accountable  for  violent  profits,  there 
standing  a  judgment  in  his  favour,  although  afterwards  reversed — ^though  they  admit 
there  are  no  such  instances,  they  put  it  to  the  other  side,  and  say,  '  Do  you  produce  a 

*  case  in  all  respects  like  the  present,  where  the  parties  have  been  held  to  be  in  bona  fide 
'  possession,  with  or  without  a  judgment — where  there  is  no  reduction  of  any  deed,  but 

*  a  case  where  the  question  arises  on  the  construction  (as  I  understand  them)  imposed 
'  upon  the  deed,  and  not  the  destruction  of  the  deed  by  a  reduction.'  My  Lords,  I 
cannot  myself  see  that  there  is  any  solid  ground  for  this  distinction,  becatise  the  title  of 
the  party  is  the  lease.  The  lease  may  be  bad  on  various  grounds.  It  is  bad,  if  it  is 
granted  in  the  non-execution  of  power.  It  is  bad,  if  it  is  granted  in  contravention  of 
the  fetters  of  a  good  entail  It  is  bad,  if  it  is  granted  by  a  person  non  Tiabens 
potestatem  to  grant.  It  is  bad,  if  it  is  extorted  by  force,  or  obtained  through  fraud ; 
or  if  it  is  granted  by  a  married  woman  without  the  consent  of  her  husband, 
or  by  an  infant,  without  the  consent  of  the  guardian ;  in  which  case  it  is  reducible,  as 
against  the  infant  Now,  my  Lords,  there  are  all  Uiese  various  heads  of  reduction. 
But  there  is  also  another  head  on  which  the  lease  is  not  vaUd  to  convey  the  interest 
sought  to  be  established  by  it,  and  that  is — ^that  the  construction  of  the  lease  itself  in 
point  of  law,  does  not  give  the  right  contended  for  to  the  lessee ;  but  I  do  not  see,  upon 
principle,  any  distinction  whatever  between  those  various  sources  of  invalidity  in  the 
title  of  the  lessee.  All  that  is  different  in  this  case  is,  the  ground  upon  which  the 
title  shall  be  held  invalid.  The  invalidity  of  the  title  of  IJie  lessee  is  the  only  question. 
He  has  no  valid  title,  whether  that  flaw  in  his  title  arises  from  the  entail  being  con- 
travened, under  which  the  lessor  made  the  lease,  or  from  force  or  fraud,  impressed  or 
imposed  upon  him  when  he  granted  the  lease,  or  whether  it  is  held  from  the  words  of 
the  lease  never  having  conveyed  an  estate  to  the  lessee  for  years ;  in  all  those  cases,  the 
invalidity  of  the  lease  is  the  material  point ;  and  that  being  once  established,  the  only 
question  that  remains  is,  whether  he  was  in  bona  fide  or  mala  fide  during  the  period  of 
the  possession.  Such  being  the  grounds  on  which  I  have  put  this  question,  and  having 
repeatedly  asked  for  a  case  in  which  there  has  ever  been  a  decision,  or  even  an  obiter 
dictum  of  the  judges  the  other  way,  can  I  move  your  Lordships  to  shake  the  judgment 
complained  of  ?  Observe  also,  that  Lord  Pitmilly  first  of  all  pronounced  an  interlocutor 
as  Lord  Ordinary,  by  which  he  found  violent  profits  due ;  yet  with  all  that  leaning  in 
favour  of  the  original  decision  in  the  former  appeal,  and  holding  it  to  be  a  clear  case,  as 
he  had  a  right  to  [441]  do  at  all  times,  and  still  more  after  the  decision  afi&rming  his 
interlocutor,  yet  he  afterwards,  as  a  Scotch  lawyer,  when  he  came  to  reconsider  the 
question  of  violent  profits,  and  discussed  the  question  with  his  brothers,  gave  it  in 
favour  of  the  lessee.  I  therefore  cannot,  on  these  grounds,  recommend  to  your  Lordships 
to  do  that,  which  would  be,  for  the  first  time,  introducing  into  the  law  of  Scotland  a 
principle  not  only  never  before  acknowledged  in  that  system  of  jurisprudence,  but 
which  is  negatived  by  repeated  decisions — between  the  principles  of  which  decisions 
and  the  present  I  can  discover  no  distinction.  In  this  case  your  Lordships  would 
certainly  not  be  disposed  to  give  any  costs.'' 

S.B.R.  V.  29 


Digitized  by 


Qoo^^ 


450  OARNBGY  V.   SOOTT.  17. 

The  House  of  Lords  accordingly  ordered  and  adjudged  that  the  interlocutors 
complained  of  be  afiSrmed. 

Appdlanfs  Aut?umt%e$ — 2  Stair,  1,  23.     2  Ersk.  1,  25. 

Respondenfs  Authorities,— I  Stair,  7,  12.  1  Bankton,  8,  18.  4  Ersk.  2,  25. 
2  Stair,  9,  44,  45.  2  Bank.  9,  75.  2.  Ersk.  6,  54.  Pitmeddin,  July  7,  1627,  (306). 
Macbraire,  20th  February,  1666,  (13,861).  Hamilton,  10th  February,  1715,  (13,803). 
Hamilton,  16th  February,  1669,  (13,827).  Roxburgh,  17th  Februaiy,  1815,  (See 
2  Shaw,  App.  Ca.  18).  Queensbeny  Cases,  10th  March,  1824,  (2  Shaw,  App.  Ca.  43). 
Agnew,  22  July,  1828,  (ante,  HI.  286).  Leslie,  13th  Feb.  1746,  (1723).  Haldane, 
Dec.  11,  1804,  (No.  3,  App.  B.  and  M.  Fides),  Bowman,  11th  June,  1805,  (No.  4,  lb.). 
EUiot,  22d  May,  1822,  (1  Shaw,  App.  Ca.  16).  Grant,  9th  Feb.  1765,  (1760).  Laurie, 
21st  June,  1769,  (1764).  Turner,  3d  March,  1820,  (F.C.).  Moir,  16th  June,  1826, 
(4  S.  and  D.  725).  Gordon  v.  Innes,  19th  June,  1828,  (6  S.  and  D.  996,)  affirmed  10th 
Nov.  1830,  (ante,  306^  Bonny,  13th  July,  1760,  (1728).  Brisbane's  Trustees,  26th 
Nov.  1828,  (7  S.  and  D.  65). 

Spottisiooode  and  Robertson — Richardson  and  Connell, — Solicitors. 

[Cf.  HotUdsworth  v.  Brand's  Trustees,  1876,  3  R.  304,  311.] 


IV.  Wilson  Sc  Shaw  444  [5  S.  785]. 

Lieut-CoL  Taylor,  Appellant. — Knight. 

Sir  William  Forbes  and  Co.,  Respondents. — Lushington — Robertson. 

14th  Dec.  1830. 

ExBCUTOB — ^Fraud — ^Trust. — ^Where  a  party  who  had  money  in  bank  executed  a  wOl 
in  which  he  nominated  his  son  executor,  who  was  partner  of  a  company  indebted 
to  the  bankers ;  and  the  bankers,  by  authority  of  the  son,  transferred  the  money 
to  his  individual  account,  taking  a  discharge  from  him  qua  executor ;  and  thereafter 
transferred  it  to  an  account  in  name  of  the  company,  whereby  the  debt  due  to  the 
bankers  was  extinguished ;  and  the  Court  of  Session  (in  a  question  with  a  party 
having  a  beneficial  interest  under  the  will)  found  the  bankers  not  liable  to  account, 
— the  House  of  Lords  reversed,  and  remitted  an  issue  to  ascertain  whether  the 
bankers  were  in  the  knowledge  that  the  money  was  part  of  the  funds  of  the  defunct, 
and  held  by  the  son,  qua  executor,  and  subject  to  the  trusts  of  the  will,  and  that 
those  trusts  were  not  satisfied. 

The  late  John  Taylor,  soap-manufacturer  at  Queensferry,  transacted  hia 
banking-business  with  Sir  William  Forbes  and  Co.,  Edinburgh.  He  assumed  in 
January,  1803,  two  of  his  sons,  Patrick  and  William,  into  partnership  with  him, 
under  the  firm  of  John  Taylor  and  Sons.  On  this  occasion,  he  desired  Sir 
William  Forbes  and  Co.  to  transfer  a  balance  due  to  him  on  his  account-current 
to  the  credit  of  an  account  to  be  kept  in  name  of  John  Taylor  and  Sons.  Taylor 
and  Sons  then  ordered  the  bankers  to  charge  them  with  L.5000,  and  place  it  to 
the  credit  of  John  Taylor's  personal  account.  This  was  done ;  and  on  the  16th 
of  April,  1803,  John  Taylor  executed  a  deed  of  settlement,  by  which  he  appointed 
his  son  Patrick  to  be  his  sole  executor,  and  provided,  "  that  in  the  event  of  my 
**  having  not  done  so  during  my  lifetime,  the  said  Patrick  Taylor  shall  imme- 
"  diately  on  my  decease,  and  out  of  the  first  and  readiest  of  my  moveable  estate, 
"  either  deposit  in  a  bank,  or  lay  out  on  good  landed  security  the  sum  of  L.5000, 
"  and  take  the  bank  receipt  or  bond  therefor,"  in  life-rent  (under  a  certain 
deduction)  to  his  (testator's)  widow,  and  the  fee  in  certain  proportions  to  his 
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children.  He  afterwards,  in  1807,  added  a  codicil,  declaring,  that  no  part  of  the 
provisions  to  his  sons  should  be  due  or  payable  to  them,  until  they  had  settled 
all  debts  which  they  might  owe  to  him  as  an  individual,  or  to  the  Company,  or 
debts  due  by  them  to  any  of  their  brothers.  He  survived  above  ten  years,  and 
at  his  death,  in  August  1813,  the  L.5000  at  his  personal  credit  amounted,  with 
interest,  to  L.6500.  The  appellant,  Colonel  James  Taylor,  was  one  of  his  sons, 
and  was  at  this  time  in  the  army  and  abroad. 

[445]  The  Company  continued  business  as  before,  but  in  consequence  of  an 
imprudent  extension  of  business,  and  the  state  of  their  account,  the  bankers 
remonstrated,  and  on  14th  June,  1814,  wrote  to  them :  "  Your  account  appears 
"  to  have  upwards  of  L.3000  of  uncovered  advance  at  present.  We  therefore 
"  beg  you  will,  without  delay,  bring  it  into  order.  We  should  be  glad  to  see  one 
"  or  other  of  you  to-morrow,  or  the  first  day  you  are  in  town."  Having  made 
other  advances,  they  on  the  30th  July  again  wrote :  "  In  doing  this  you  must  be 
"  aware  it  will  make  the  advance  on  your  account  greatly  exceed  the  amount  of 
"  your  bills — a  circumstance  we  had  hoped  you  would,  by  all  means,  have 
''  avoided.  As  it  must  be  immediately  brought  into  order,  we  shcdl  expect  to  see 
"  one  of  you  on  Monday  first.*' 

A  meeting  then  took  place  between  the  bankers  and  Patrick  Taylor,  the 
result  of  which  was,  that  on  the  6th  of  August,  he  granted  a  discharge  of  the 
balance  standing  at  the  credit  of  his  father's  account  in  these  terms : — **  Con- 
''  sidering  that  my  deceased  father,  by  his  disposition  and  deed  of  settlement, 
'*  dated  the  16th  day  of  April  1803,  and  roistered,  along  with  a  codicil  thereto, 
"  in  the  books  of  Session  the  24th  day  of  September  1813,  gave,  granted,  assigned, 
"  and  disponed  to  and  in  favour  of  me,  his  eldest  lawful  son,  whom  failing,  to  his 
"  other  children,  in  their  order ;  but  with  and  under  the  burdens  and  provisions 
"  therein  specified, — generally,  all  and  sundry  his  lands  and  heritages,  with  all 
"  debts,  heritable  and  moveable,  and  whole  goods,  gear,  sums  of  money  and 
"  effects  which  should  pertain  and  belong  to  him  at  the  time  of  his  death,  with 
"  the  whole  vouchers  and  instructions  thereof ;  together  with  all  right,  title  and 
"  interest  which  he  had,  or  could  pretend  to  the  said  lands  and  heritages,  means, 
*'  estate  and  effects  which  should  belong  to  him  at  the  time  of  his  death,  as 
"  aforesaid;  and  he  nominated  and  appointed  me,  whom  failing,  his  other 
"  children,  in  their  order,  to  be  his  sole  executor,  and  intromitter  with  his  goods, 
"  gear,  and  effects ;  but  for  the  ends  and  purposes  therein  specified,  excluding 
"  all  others  from  that  office,  as  from  the  said  deed  of  settlement  itself  will  more 
"  fuUy  appear.  And  now,  seeing  that  the  said  Sir  William  Forbes,  James 
"  Hunter,  and  Co.  have  instantly  made  payment  to  me,  as  executor  foresaid,  of 
"  the  aforesaid  sum  of  L.6751, 8s.  7d.  sterling,  whereof  I  hereby  grant  the  receipt, 
"  renouncing  all  objections  to  the  contrary.  Therefore  I  do,  by  these  presents, 
"  exoner,  jujquit,  and  simplicUer  discharge,"  &c. 

At  this  time,  Patrick  Taylor  had  not  been  confirmed  executor,  and  of  course 
had  not  found  caution ;  and  it  waa  admitted  [446]  that  no  actual  payment  was 
made  to  him,  but  that  the  bankers  transferred  L.5000  to  a  private  account, 
opened  for  the  first  time  in  name  of  Patrick  Taylor  as  an  individual,  and  the 
balance  (being  the  interest)  L.1751,  8s.  7d.,  was  placed  to  the  credit  of  the 
accoimt  of  John  Taylor  and  Sons.  At  this  date,  the  balance  due  by  that 
Company  amounted  to  between  two  and  three  thousand  pounds.  By  applying 
to  it  the  above  sum  of  L.1751,  8s.  7d.  it  was  reduced  to  that  extent,  and  the 
bankers  held  besides  bills  pledged  by  the  Company. 

The  banlring  operations  were  thereafter  renewed ;  but  the  Company  having 
again  overdrawn  their  account  to  the  extent  of  L.5000,  the  bankers  obtained 
from  them  in  March,  1816,  an  heritable  bond  for  that  amoimt 

On  the  16th  July,  1817,  Patrick  Taylor,  pressed  by  the  necessities  of  his  house, 
and  alarmed  at  the  remonstrance  of  the  bankers,  directed  them  to  transfer  from 
his  private  deposit  account  L.5000  to  "  John  Taylor  and  Sons'  separate  account,"  to 
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place  L.360  to  the  credit  of  John  Taylor  and  Sons'  ordinary  account,  and  to 
apply  L.260  to  payment  of  interest  due  on  the  heritable  bond — ^these  two  last 
sums  bein^  the  accumulated  interest  on  the  principal  of  L.5000.  It  was 
admitted,  that  the  bankers  were  at  this  time  aware  of  the  approaching  insol- 
vency of  the  Company ;  and  a  week  afterwards  the  Company  became  bankrupt. 
The  bankers  did  not  claim  on  the  estate,  but  in  February,  1818,  transferred  tlie 
L.5000,  with  interest,  from  the  separate  account  of  John  Taylor  and  Sons,  to  the 
credit  of  the  account-current  of  the  Company,  and  thus  liquidated  the  balance 
due  by  the  Company  to  them. 

Thereafter  the  Company  settled  with  their  creditors  by  a  composition. 

During  these  transactions  Colonel  Taylor  had  been  abroad ;  but  on  his  return, 
in  1823,  he  raised  an  action  before  the  Court  of  Session,  against  Patrick  Taylor, 
William  Taylor,  and  Sir  William  Forbes  and  Co.,  founding  on  the  deed  of  settle- 
ment, and  setting  forth  that  Sir  William  Forbes  and  Co.  although  fully  aware 
of  the  nature  of  the  deed,  and  that  the  L.6000,  euid  interest  thereon,  formed  part 
of  the  trust-fund,  had  accepted  of  a  discharge  without  requiring  Patrick  Taylor, 
the  executor,  to  make  up  title  by  oonlirmation ;  and  that  out  of  the  funds  they 
had  paid  themselves  a  debt  not  due  to  them  by  the  deceased,  but  due  by  the 
Company ;  that  Patrick  Taylor,  in  granting  such  a  discharge,  had  acted  fraudu- 
lently, and  that  Sir  William  Forbes  and  Co.  must  be  held  to  have  participated  in 
the  misapplication  of  the  money,  and  concluding  for  payment  [417]  of  L.5000 
under  certain  deductions.  Sir  William  Forbes  and  Co.  maintained  in  defence, 
that  confirmation  was  not  necessary;  that  they  were  unaware  of  the  specific 
nature  of  the  trust ;  and  that  in  the  manner  the  funds  in  question  were  dealt 
with,  they  had  not  been  guilty  of  any  misapplication. 

The  Ix)rd  Ordinary  sustained  the  defences  for  Sir  William  Forbes  and  Co., 
and  found  them  entitled  to  expenses.  And  the  Court,  (Jime  9, 1827,)  after  con- 
sidering writings  recovered,  condescendence,  and  answers,  adhered.^ 

^  Note. — "  The  Lord  Ordinary  considers  that  the  fact  on  which  the  pursuer  founds  his 
argument,  in  order  to  subject  Sir  William  Forbes  and  Company  to  payment  of  his  claim, 
is  void  of  foundation.  It  is  admitted  that  the  late  John  Taylor,  as  long  ago  as  the  year 
1803,  put  into  the  house  of  Sir  William  Forbes  and  Company,  in  his  account-current 
with  them,  L.5000,  which  stood  in  his  own  name  at  his  deaUi,  and  with  interest  thereon, 
amounted  to  greatly  above  L.6000,  but  that  sum  was  not  appropriated  by  Mr.  Taylor  to 
any  particular  purpose  whatever — certainly  it  was  not  deposited  with  the  Company  on 
a  note  by  them,  payable  to  Mrs.  Taylor  in  liferent,  for  her  liferent  use  only,  and  his 
sons  in  fee,  subject  to  the  deduction  mentioned  in  his  will,  dated  in  September,  1813. 
The  money  lay  as  a  balance  due  to  him  in  his  account-current,  and  was  subject  to  the 
call  of  his  eldest  son,  Patrick  Taylor,  who  was  his  father's  sole  executor.  Accordingly 
he  did  call  for  the  money  in  1814,  when  L.5000  of  it  was  transferred  to  the  individual 
account  of  Patrick  Taylor,  and  the  balance  to  the  account  of  John  Taylor  and  Sons,  of 
which  company  Patrick  was  a  partner.  On  this  occasion,  the  will  of  John  Taylor  was 
shown  to  Sir  William  Forbes  and  Company,  who  remitted  it  to  their  agent,  Mr.  Thomas 
Cranstoun,  who  advised  them  that  they  were  in  safety  to  pay  to  Patrick  Taylor,  as  he  was 
one  of  the  nearest  of  kin,  and  sole  executor-nominate  of  his  father.  Accordingly,  they 
transferred  the  money  in  the  manner  already  described,  and  took  a  discharge,  without 
requiring  Patrick  to  be  at  the  expense  of  a  confirmation.  The  judgments  of  the  Court 
warrant  such  a  payment,  and  indeed  this  point  was  not  disputed  at  the  Bar ;  but  it  was 
said  that  the  Company  saw  the  will,  thereby  knew  the  purpose  for  which  the  L.5000 
was  destinated,  and  ought  not  to  have  paid  it  without  confirmation,  in  which  caution 
would  have  been  found  in  the  Commissary  Court,  whereby  the  pursuer  would  have 
recovered  the  money.  But  admitting  for  a  moment  that  the  Company  had  examined 
the  will,  all  that  they  would  have  seen  was,  that  John  Taylor  ordered  his  executor,  if 
he  had  not  done  so  himself  in  his  lifetime,  to  deposit  in  a  bank,  or  lend  on  heritable 
security,  L5000  for  the  purposes  above  mentioned.  But  they  could  not  know  that  he 
had  not  deposited  money  in  some  other  bank,  or  lent  it  on  heritable  security  on  a  note 
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[448]  Colonel  Taylor  appealed. 

Appellant.  1.  Supposing  that  the  respondents  were  in  bona  fide  throughout 
these  transactions,  still  they,  having  paid  to  an  executor  nominate,  unconfirmed, 
paid  to  a  party  who  was  not  in  titulo  to  receive  or  discharge  the  money  belong- 

or  bond,  payable  to  his  wife  in  liferent,  and  his  sons  in  fee.  Sir  William  Forbes  and 
Company  were  certain  that  the  money  in  their  hands  had  not  been  so  applied,  because 
it  just  stood  as  an  article  in  John  Taylor's  current  account.  The  Lord  Ordinary,  there- 
fore, thinks  that  the  basis  on  which  the  pursuer  founds  his  charge  of  error  or  oversight 
in  that  Company  is  wanting,  and  that  the  Company  were  warranted  in  making  the  pay- 
ment to  Mr.  Taylor's  executor-nominate,  and  are  not  liable  to  repay  the  whole  or  any 
part  to  the  pursuer. 

"  On  advising  representation  for  the  pursuer,  it  appears  to  the  Lord  Ordinary,  that 
according  to  the  principles  assumed  by  the  representer  himself,  he  is  wrong  in  his  con- 
clusions. The  great  and  leading  principle  of  law  on  which  he  founds  is,  that  it  was 
necessary  for  Patrick  Taylor  to  have  been  confirmed  executor  to  his  father,  in  order  to 
enable  Mm  to  grant  a  valid  discharge  to  Sir  WiUiam  Forbes  and  Company,  and  this 
because  he  was  the  eldest  son  and  heir  of  his  father,  and  a  stranger,  in  so  far  as  regards 
the  moveable  succession.  The  representer,  however,  admits  frequently,  that  a  certain 
description  of  executors  may,  on  voluntary  payment  by  the  deceased's  debtors,  validly 
discharge  them  without  having  confirmed ;  and  it  has  been  so  decided  again  and  again. 
But  then  the  executors,  to  whom  the  privilege  belongs,  are  only  the  deceased's  nearest 
of  kin  as  heirs  in  moveables,  or  his  general  disponees,  who  as  such  represent  him,  and 
are  alone  interested  in  his  succession.  Kow  the  fact  is,  that  by  the  law,  an  eldest  son 
and  heir  of  a  defunct  is  as  much  nearest  in  kin  to  his  father  as  any  of  the  other  brothers 
or  sisters,  provided  he  choose  to  collate  the  heritage :  and  by  the  deed  executed  by  the 
late  John  Taylor,  his  eldest  son  Patrick  was  made  an  equal  sharer  with  his  brothers  and 
sisters  in  the  succession  of  their  father.  2d,  Patrick  was  the  general  disponee  of  his 
father,  and  declared  to  be  the  sole  intromitter  with  his  estate,  property,  and  eflTects  of 
every  sort.  The  deed  declares,  'That  immediately  after  my  death,  the  said  Patrick 
'  Taylor,  whom  failing,  my  other  children,  in  the  order  of  their  succession  as  aforesaid, 
'  shall  realize  the  whole  of  my  heritable  and  moveable  estate  hereby  conveyed,  and  after 
*  payment  of  all  my  debts  as  aforesaid,  divide  the  same  equally  between  him '  and  his 
brothers,  of  whom  the  pursuer  is  one ;  and  then  by  the  deed,  Patrick  Taylor  is  named 
the  sole  executor.  Thus,  Patrick  Taylor  is  one  of  the  nearest  of  kin  to  his  father, 
named  the  sole  executor ;  and  added  to  this,  he  is  the  general  disponee  directed  to 
realize  the  whole  heritable  and  moveable  estate,  in  which  situation  the  Lord  Ordinary 
has  no  doubt,  that  by  the  law  as  it  stood,  when  Taylor  uplifted  the  money  from  Sir 
William  Forbes  and  Company,  he  was  entitled  to  grant  a  valid  discharge,  although  he 
had  not  been  confirmed.  The  principle  to  which  ^e  law  looks  is,  whether  the  money 
has  been  uplifted,  and  the  discharge  granted  by  the  person  truly  entitled  to  receive  and 
discharge — and  if  these  have  been  done  by  that  person,  the  discharge  is  valid.  Perhaps, 
in  former  days,  one  of  the  reasons  for  making  confirmation  necessary  was,  that  the 
executor  found  security  for  the  faithful  discharge  of  his  duty ;  but  these  rules  (whether 
rightly  or  wrong  is  not  the  question)  have  been  long  departed  from.  In  those  days, 
confirmation  of  the  whole  succession  was  necessary  to  vest  it  in  the  executor  and  trans- 
mit it  to  his  next  of  kin ;  but  now,  and  for  a  long  time  past,  confirmation  of  a  pound  out 
of  thousands  vests  the  office,  and  transmits  the  right  of  succession  to  the  nearest  of  kin 
of  the  executor.  Neither  is  confirmation  at  all  requisite  in  many  cases ;  e.g.  it  is  not 
necessary  wherever  actual  possession  can  be  taken,  whereby  the  whole  of  a  father's 
personal  succession  can  be  laid  hold  of  without  confirmation.  In  the  same  way,  nomina 
debitorum  can  be  vested  without  confirmation,  if  the  debtor  consent,  by  granting  a  bond 
of  corroboration  of  the  old  debt,  or  a  new  bill  for  it  to  the  executor.  20th  February, 
1751 ;  Spence,  reported  by  Kilkerran,  Service  and  Confirmation,  No.  9,  Fac.  Coll.  19th 
June,  1782 ;  Watson  v,  Marshall.  Payment,  too,  even  by  the  mandate  of  the  next  of 
kin  and  general  dispones,  though  unconfirmed,  is  an  effectual  payment.  20th  July,  1784 ; 
Buchanan  and  Auld  v.  Grant;  Morrison,  p.  14,378.  The  only  purpose,  therefore  of  con- 
firmation, before  the  late  statute,  was  to  vest  an  universal  title  in  the  executor  and  general 
disponee,  and  thereby  transmit  to  his  nearest  of  kin  the  subjects  or  nomina  debitorum, 
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ing  to  the  de- [449] -ceased.  They  have  consequently  run  the  hazard  of  his 
misapplying  the  money,  and  must  make  good  the  loss  which  his  misapplication 
has  caused  to  the  appellant. 

(2.)  But  independent  of  this  plea,  the  respondents,  by  being  made  aware  of 
the  nature  of  the  trust-deed,  and  of  the  destination  of  the  money  standing  at  the 
individual  credit  of  the  deceased,  were  put  upon  their  guard ;  and  if  they  paid  it 
away,  in  any  other  manner  than  directed  by  the  deceased,  they  are  liable  to  the 
parties  injured.     It  is  a  settled  point,  that  if  a  party  has  had,  under  such  cir- 

of  which  he  had  not  obtained  possession.  But  payment  to  him,  or  bonds  or  bills 
granted  to  him,  though  unconfirmed,  of  debts  due  to  the  deceased,  have  long  been  con- 
sidered to  be  effectud.  What,  then,  is  the  matter  of  fact  in  this  case  ?  The  late  John 
Taylor  had,  in  1883,  put  into  Sir  William  Forbes  and  Company's  house  L.5000,  which, 
at  his  death  in  August  1813,  remained  in  their  books  in  bis  own  name  alone,  without 
appropriation  of  any  sort,  and  amounted  to  between  L.6000  and  L.7000.  This  sum 
remained  in  name  of  John  Taylor  for  twelve  months,  namely,  till  the  6th  of  August 
1814,  when  the  defender  Patrick  Taylor  uplifted  the  principal  and  interest,  amounting 
to  L.6751,  8s.  7d.,  and  granted  them  a  fuU  discharge,  as  sole  executor  and  intromitter 
with  his  father's  goods,  gear,  and  effects.  This  sum  of  L.6751,  8s.  7d.  he  might  have 
carried  out  of  the  house  and  disposed  of  as  he  chose ;  and  he  placed  L.1751,  8s.  7d.  of 
it  in  account  with  John  Taylor  and  Sons,  and  the  balance  of  L.5000  he  paid  into  an 
account  in  his  own  name  opened  in  the  books  of  the  Company,  for  which  they  gave  him 
a  deposit  receipt.  And  it  is  admitted,  that  this  sum  of  L.5000,  in  name  of  Patrick 
Taylor,  was  not  uplifted  by  him,  that  is  discharged,  to  Sir  William  Forbes  and  Company, 
for  three  years,  viz.  till  1817.  The  Lord  Ordinary  cannot  accede  to  the  argument,  that 
there  was  no  payment  by  Sir  William  Forbes  and  Company,  because  the  money 
happened  to  be  placed  in  their  hands  again.  The  debt  due  by  them  to  the  deceased 
John  Taylor  was  paid  to  his  sole  executor  and  general  disponee,  and  discharged  by  him, 
and  was  as  effectually  extinguished  as  it  could  be ;  and  if  the  Company  could  not  be 
made  liable  to  pay  the  money  over  again  if  it  had  been  carried  out  of  their  house,  the 
Lord  Ordinary  cannot  think  that  they  are  liable  for  it,  because  it  was  at  the  time  lodged 
with  them  as  bankers.  The  representer  has  quoted  letters  from  his  brothers,  and  a 
clerk  of  theirs,  to  make  it  appear  that  these  matters  were  concocted  by  the  late  Mr. 
Samuel  Anderson,  in  order  to  cover  the  advances  of  Sir  William  Forbes  and  Company 
to  John  Taylor  and  Sons.  The  representer  must  be  sensible  that  these  letters  are  in  no 
way  evidence  against  that  Company ;  nor  is  it  decorous  to  make  such  an  insinuation, 
when,  in  particular,  it  is  contradicted  by  the  fact ;  for  if  that  had  been  the  view  of  the 
Company,  they  would  have  made  Patrick  Taylor  pay  the  whole  L.6571  into  the  account 
of  John  Taylor  and  Sons.  Listead  of  which,  Patrick  paid  L.5000  into  an  account  in 
his  own  private  name,  on  which  he  might  have  operated  to  the  last  farthing.  The  Lord 
Ordinary  remarked  in  his  note,  when  he  pronounced  the  first  interlocutor  complained 
of,  that  Sir  William  Forbes  and  Company  could  not  know  that  John  Taylor  had  not 
lent  out  on  heritable  security  L.5000,  or  placed  that  sum  in  the  hands  of  other  bankers 
or  individuals.  They  probably  saw,  that  by  his  will  he  directed  his  son  to  employ  that 
sum,  if  he  had  not  done  so  himself ;  but  that  was  nothing  to  the  purpose,  as  they  could 
not  know  whether  he  had  done  so  or  not.  Certain  it  was,  that  the  L.5000  in  their 
house  was  not  deposited  as  applicable  to  any  particular  purpose ;  and  in  conformity  to 
the  liberal  practice  of  that  Company,  they  did  not  put  Mr.  Taylor  to  the  expense  of  a 
confirmation,  when  it  was  not  legally  necessary  for  their  own  safety.  As  to  the  claim 
of  preference  urged  by  the  representer  on  the  L.5000,  because  that  siun  is  shown  to 
have  been  paid  to  Sir  William  Forbes  and  Company,  it  appears  to  be  out  of  all  sight 
imaginary.  It  is  certain  by  law,  that  if  a  fund  belonging  to  a  deceased,  can  be  pointed 
out  as  still  belonging  to,  or  under  the  administration  of  his  executor,  a  creditor  of  the 
deceased's  is  preferable  to  the  creditor  of  the  executor ;  but  the  Lord  Ordinary  never 
heard  that  a  creditor  of  the  executor,  who  seven  years  before  had  received  payment  of 
his  debt,  shall  be  obliged  to  refund  it  to  a  creditor  or  legatee  of  the  defunct,  because  it 
can  be  shown,  that  the  payment  was  made  with  money  once  belonging  to  the  deceased, 
but  which  for  years  was  imder  the  management  of  the  executor." 
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cumstemces  as  the  present,  the  deed  in  his  own  or  his  agent's  possession,  the 
presumption  arises,  that  the  paxty  made  himself  acquainted  with  the  contents. 
It  is  culpable  negligence  in  the  party  not  to  do  so.  The  whole  res  gestm  prove 
that  the  bankers  knew  they  were  dealing  with  the  money  of  the  deceased.  The 
necessities  of  the  Company  had  placed  Patrick  Taylor  in  their  hands,  and  the 
whole  system  of  transferring  the  principal  of  the  money  of  the  deceased  to  the 
credit  of  Patrick,  as  an  individual,  (not  as  executor,)  passing  the  interest  at  once 
[450]  to  the  credit  of  the  Company,  then  passing  the  principal  from  the  individual 
awcount  to  the  Company's  separate  account,  preparatory  to  its  being  applied  in 
liquidation  of  the  ultimate  balance  due  by  the  Company,  betrays  the  knowledge 
of  the  Bimk :  that  they  were  devising  a  scheme,  whereby  to  pay  themselves  the 
debts  due  by  the  executor  (or  his  partners)  in  his  private  or  company  character, 
out  of  trust-money,  which  did  not  belong  to  the  executor,  in  his  private  or  com- 
pany character,  but  belonged  to  a  paxty  who  was  not  in  any  way,  or  to  fiuiy 
amount,  debtor  to  the  Bank.  It  is  a  rule  in  equity,  long  sanctioned  by  the  prac- 
tice of  the  Court  of  Chancery  in  England,  and  equally  well  known  in  the  law  of 
Scotland,  that  the  rights  of  third  parties  are  not  to  be  injured  by  the  collusion 
— even  by  the  negligence,  of  individuals  who  deal  with  executors,  or  executory 
efiect&  If  a  banker  concerts  with  an  executor,  and  obtains  the  testator's  pro- 
perty at  an  under  value,  or  applies  the  real  value  in  payment  of  the  debts  due 
by  the  executor  to  the  banker,  or  in  any  other  way  contrarv  to  the  duty  of  the 
office  of  executor,  such  concert,  or  even  bare  knowledge  of  the  misapplication  in 
the  banker's  favour,  will  make  him  liable  for  the  full  value.  The  fact  of  the 
property  being,  or  having  been  trust-  [461]  -funds,  is  a  notice  to  the  party  dealing 
with  the  executor  to  be  on  his  guard. 

Lord  Wynford. — ^The  question  here,  then,  will  be,  whether  Sir  William 
Forbes  and  Co.  applied  this  money  to  the  extinction  of  the  debt  due  to  them  by 
Taylor  and  Co.,  Imowing  the  money  to  belong  to  the  deceased.  Is  this  not  just 
a  case  for  a  Jury  ? 

LusMfigton/for  the  BesponderUs. — ^We  cannot  accede  to  that  suggestion,  as  we 
hold  that  there  is  proof  enough  for  the  respondents'  exoneration.  There  is  no 
evidence  that  the  respondents  saw  the  settlement ;  and  when  it  was  exhibited  to 
their  agent  who  framed  the  discharge,  it  was  merely  to  show  that  the  holder  had 
a  title  to  discharge.  There  was  no  necessity  for  a  confirmation.  That  is  a  point 
fimdy  fixed  in  the  law.  Neither  was  there  anything  in  the  transactions,  which 
could  have  justified  suspicion  on  the  respondents'  part,  that  the  executor  was 
guilty  of  misapplication.  The  testator  might  have  previously  to  his  death,  and 
out  of  other  property,  fulfilled  his  intentions  as  to  his  family — an  event  alluded 
to  in  the  very  settlement  itself.  Or  the  executor  might  have  paid  the  provisions 
under  the  settlement  out  of  his  private  funds,  and  have  been  consequently 
entitled  to  deal  with  the  L.5000  as  his  own.  Although  embarrassed,  the  Com- 
pany were  not  so  much  indebted  to  the  Bank,  as  even  to  have  made  the  Bank 
desirous  of  a  transfer  from  the  private  account.  Indeed,  the  first  transfer  could 
have  done  the  Bank  little  good,  as  it  left  the  money  entirely  at  the  private 
party's  disposal,  and  the  second  transfer  waa  by  the  party's  free  choice ;  fiuid, 
when  entered,  the  Bank  were  justified  in  making  advances  on  its  faith,  as  a  fund 
of  credit. 

Lord  Wynford. — If  an  executor  has  money  in  the  banker's  hand,  he  can 
draw  it  out,  and  the  bankers  are  not  bound  to  watch  its  appropriation.  But  if 
the  money  remain  in  the  banker's  hands,  and  they  apply  it  to  the  demands  of  the 
bank,  are  the  bankers  not  liable  ? 

LusMngton. — But  how  do  bankers  know  that  the  executor  has  not  had  to  pay, 
out  of  his  own  funds,  debts  due  by  the  deceased  ?  That  would  virtually  relieve, 
pro  tanto,  the  assets  from  the  trust.  When  once  assets  are  transferred,  (and  a 
banker  has  no  power  to  refuse  to  transfer,)  the  assets  become  like  any  other 
money.    They  cease  to  have  any  distinguishing  mark. 
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KnigMy  for  the  AppeUunts, — In  the  circumstances,  the  bankers  could  have 
refused  to  pay  to  the  executor  or  to  his  order.  Supposing  the  first  transfer  were 
fairly  made,  it  clearly  was  a  transfer  under  the  trusts  of  the  will  The  bankers 
held  the  sum  transferred  as  trust  money,  and  under  notice.  In  the  ordinary 
[462]  mode  of  doing  business,  the  bankers  might  have  paid ;  but  the  transaction 
of  which  we  complain  was  not  ordinary  business. 

Lord  Wynford. — ^Then  you  hold,  that  when,  in  one  sense,  by  the  transfer 
the  character  of  trust  money  was  gone,  the  bankers  could  object  to  pay ;  giving 
as  a  reason,  that  they  were  sure  the  executor  would  misapply  the  money  when 
paid? 

Knight, — ^We  do  not  consider  that  the  money  lost  its  character  of  trust 
money ;  and  we  think  that  if  the  bankers  know  that  the  executor  contemplated 
a  misapplication,  they  have  not  only  a  right  to  refuse  to  pay,  but,  if  they  do  pay, 
they  pay  at  their  penL  How  much  more  so,  where  they  themselves  are  to  be  a 
party  to  the  misapplication  ?  We  offered,  but  were  not  permitted,  to  prove  facts 
very  material  in  reference  to  this  view  of  the  case. 

Lord  Wynford. — If  a  person  proposes  to  prove  a  fact,  and  the  other  party 
objects,  it  has  been  well  said,  that  that  fact  must  in  argument  be  taken  as  true. 
If,  then,  any  material  facts  have  been  averred  here,  and  not  allowed  to  be  proved, 
I  don't  see  how  we  can  escape  at  least  sending  this  case  down. 

Knight, — If  the  judgment  cannot  stand  on  the  facts  as  admitted,  we  are 
anxious,  in  order  to  save  expense  and  time,  to  obtain  a  judgment  of  your  Lord- 
ships, declaratory  of  your  opinion,  to  be  added  to  the  reversal : — ^That  having 
regard  to  the  facts  appearing  on  the  proceedings  in  this  cause,  the  sum  of  L5000 
ought  still  to  be  considered  in  the  hands  of  Sir  William  Forbes  and  Co.,  liable  to 
be  applied  as  the  assets  of  the  testator,  and  subject  to  the  l^al  demand  on  his 
assets. 

Lord  Wynford. — ^The  bankers  have  paid  over  part  of  these  assets  to  the 
account  current  of  the  Company,  at  the  desire  of  Patrick  Taylor ;  for  instance, 
the  balance  due  by  the  Company  on  the  5th  August, — and  you  say  that  the 
bankers  are  also  liable  for  that  amount  ? 

Knight. — If  they  have  made  that  payment,  they  have  done  so  in  their  own 
wrong.  They  were  entitled  to  apply  cdl  that  stood  at  the  proper  credit  of  the 
Company  to  the  debts  of  the  Company ;  but  they  could  not  be  justified  in  doing 
any  mora  After  the  notice  they  had  received,  if  they  passed  the  assets  to  them- 
selves in  payment  of  a  company  debt  due  to  themselves,  they  dealt  with  the  trust 
money  in  a  way  they  were  not  entitled  to  do.  The  money  could  not  have  reached 
a  company  creditor,  unless  under  a  manifest  breach  of  trust. 

Lord  Wynford. — ^What  do  you  say  continued  to  be  the  situation  of  the 
L5000,  after  the  balance  due  on  the  5th  August  was  deducted  ? 

[463]  Lushington, — Of  that  date  there  was  a  transference  to  the  separate 
account  of  the  Company ;  and  thus  the  sum  transferred  became  a  security  fund ; 
a  fund  for  future  advances  to  the  Company,  and  which  fund  accordingly  was 
drawn  upon. 

Knight. — ^The  amount  remained  at  the  credit  of  the  separate  account  of  the 
Company  until  after  the  bankruptcy ;  and  then  the  bankers  transferred  it  to  the 
Company's  current  account.     But  this  they  did  without  authority  of  any  land. 

Lord  Wynford. — "  My  Lords,  this  is  an  action  brought  by  the  present  appellant, 
as  one  of  the  children  of  a  person  of  the  name  of  John  Taylor,  claiming  against  these 
respondents  the  sum  of  L50()0  and  interest  This  sum  of  L5000  had  been  deposited 
in  the  hands  of  the  respondents,  who  are  bankers,  by  the  father  of  the  present  appellant, 
and  it  remained  standing  in  his  name  in  the  books  of  the  respondents  at  the  time  of  his 
death,  and  for  some  time  afterwards.  This  money  had  been  standing  so  long  in  his 
name  in  the  house  of  the  respondents,  that  it  had  produced  interest  to  the  amount  of 
LI 700.  By  a  deed  of  disposition,  which  was  to  take  effect  after  his  death,  John  Taylor 
gave  all  his  property,  including  the  L.5000  and  the  interest,  to  Patrick  Taylor,  in  trust; 
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the  interest  of  the  L.5000  for  his  widow,  for  her  life,  and  the  principal  at  her  death  for 
his  children.  John  Taylor  had  been  a  partner  in  the  house  of  Taylor  and  Sons.  The 
partnership  was  carried  on  under  the  same  firm  after  his  death,  but  his  representatives 
were  not  partners.  At  the  time  of  his  death,  the  firm  was  in  a  very  flourishing  state, 
but  afterwards  it  became  embarrassed,  and  was  much  in  debt  to  the  respondents,  who 
strongly  pressed  the  copartners  to  reduce  their  balance.  In  consequence  of  these 
applications  from  the  respondents,  Patrick  Taylor  transferred  the  L.1700,  which  was 
the  interest  on  the  L.5000,  to  the  credit  of  the  account  of  John  Taylor  and  Sons,  and 
thus  reduced  the  balance  due  from  that  house  to  the  respondents.  He  at  the  same  time 
caused  the  L.5000  to  be  passed  from  the  name  of  John  Taylor  to  that  of  Patrick  Taylor ; 
and  afterwards  being  farther  pressed,  Patrick  Taylor  transferred  the  L.5000  from  his 
separate  account  to  the  credit  of  a  new  account  opened  in  the  name  of  John  Taylor  and 
Sons'  separate  account.  Of  L.610  of  interest,  L.360  was  passed  to  the  credit  of  John 
Taylor  and  Sons'  ordinary  account,  and  L.250  more  was  applied  towards  the  payment  of 
the  interest  of  an  heritable  bond  some  time  before  granted  by  Taylor  and  Sons  to  the 
respondents.  In  a  week  after  this  the  firm  became  bankrupt,  and  being  largely  indebted 
to  the  respondents,  they  afterwards  passed  the  L.5000  standing  in  John  Taylor  and  Sons' 
separate  account  to  the  credit  of  that  company's  general  account.  It  will  be  observed, 
that  all  those  debts  from  John  Taylor  and  Sons  to  the  respondents  were  contracted  after 
John  Taylor's  death,  and  that  his  estate  was  not  responsible  for  the  payment  of  their 
debts.  The  professional  adviser  of  the  respondents  was  in  possession  of  the  deed  made 
by  John  Taylor,  and  must  therefore  have  known  of  the  trusts  upon  which  [464]  Patrick 
Taylor  held  that  money.  The  respondents  must  know  that  this  money  originiEdly  belonged 
to  John  Taylor.  It  was  paid  into  their  house  by  John  Taylor.  They  would  not  have 
allowed  Patrick  Taylor  to  transfer  this  money,  without  enquiring  what  authority  he  had 
to  make  such  transfer.  It  appears  that  they  did  make  that  enquiry,  and  that  their  law- 
agent  was  furnished  with  the  deed.  He  must  have  known,  and  the  respondents  must 
be  presumed  to  have  known,  that  Patrick  Taylor's  right  to  deal  with  this  money  was 
only  as  a  trustee.  If  they  did  know  that  he  was  only  a  trustee,  they  could  not  be 
permitted  to  assist  him  to  act  in  violation  of  his  trust.  They  could  not  take  it  from  him 
in  satisfaction  of  a  debt  due  from  Patrick  Taylor  and  his  partners  to  themselves. 
Patrick  Taylor  was  committing  a  fraud  on  those  for  whom  he  was  a  trustee,  by  thus 
disposing  of  the  trust  property.  The  respondents,  by  accepting  this  money  from  him, 
if  they  knew  for  what  purpose  it  was  given  to  him,  were  accessories  to  his  fraud. 
Erskine,  Bell,  and  many  other  Scotch  writers,  have  said  that  the  property  of  a  deceased 
person  must  be  applied  according  to  the  disposition  made  of  it  by  him,  and  must  not  be 
made  use  of  to  pay  the  debts  of  the  persons  to  whose  care  the  deceased  commits  it  The 
manner  in  which  this  money  was  transferred  from  one  account  to  another,  until,  after 
several  shifts,  it  was  brought  within  the  reach  of  the  respondents,  showed,  I  think,  that 
their  legal  adviser  was  aware  that  it  required  very  dexterous  management  to  make  this 
money  applicable  to  the  payment  of  the  debts  of  Taylor  and  Sons.  Such  management 
may  render  it  difficult  to  get  at  the  true  state  of  the  case ;  but  when  it  is  ascertained 
that  this  was  John  Taylor's  money,  and  was  only  in  the  hands  of  Patrick  upon  trust, 
and  that  such  trust  was  known  to  the  respondents,  or  their  legal  adviser,  no  contrivance 
of  that  legal  adviser  can  enable  the  respondents  to  keep  that  money  for  a  debt  due  to 
them  from  Taylor  and  Sons,  and  for  which  John  Taylor  was  not  responsible.  I  there- 
fore move  your  Lordships  that  the  interlocutors  of  the  Court  of  Session  be  reversed,  and 
that  this  case  be  sent  to  a  jury  to  ascertain  whether  the  whole  of  the  L.5000,  and  the 
interest  due  on  that  sum,  or  what  portion  of  such  principal  and  interest  has  yet  been 
detained  by  the  respondents  in  satLsfaction  of  debts  that  became  due  to  them  from  John 
Taylor  and  Sons  after  the  death  of  John  Taylor.  Secondly,  Whether  at  the  time  this 
money  was  taken  by  the  respondents  in  payment  of  the  debts  of  Taylor  and  Sons,  the 
respondents  did  not  know  that  it  was  part  of  the  estate  of  John  Taylor,  and  was  held 
by  Patrick  Taylor  only  as  a  trustee." 

The  House  of  Lords  accordingly  ordered  and  adjudged  that  the  several  inter- 
locutors complained  of  be  reversed.  And  it  is  farther  ordained  that  the  cause 
be  remitted  back  to  the  Lords  of  Session  in  Scotland  of  the  Second  Division, 
with  an  instruction  to  them  that  they  do  direct  a  trial  by  jury  to  be  had  upon 
the  following  issues : — ^Whether  any,  and  what  part  of  the  L.5000  transferred 
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by  John  Taylor  to  a  separate  account  in  his  own  name  in  1803,  subsequently 
transferred  in  1814  into  the  name  [466]  of  Patrick  Taylor,  and  again  in  181/ 
transferred  into  an  account  called  the  separate  account  of  John  Taylor  and  Sons, 
has  been  received  by  the  respondents  in  payment  of  a  debt  due  to  them  from 
the  firm  of  Taylor  and  Sons  ?  Whether,  when  the  respondents  received  such 
money,  they  Imew  that  it  was  part  of  the  estate  of  John  Taylor,  and  that 
Patrick  Taylor  was  possessed  of  that  money  as  the  executor  of  the  said  John 
Taylor,  and  held  it  subject  to  the  trusts  declared  by  that  will,  and  that  the  said 
trusts  were  not  satisfied  ?  And  that  after  the  trial  of  such  issues,  the  said  Lords 
of  Session  of  the  Second  Division  do  proceed  further  in  this  cause  as  shcdl  be  just 

Appellanfe  Authorities, — 3  Ersk.  9,  27,  and  33.  Creditors  of  Murray,  Nov.  27, 
1744,  (Elchies,  No.  15,  voce  Executor).  Alison,  Nov.  1765,  (15,132).  Tait,  Feb.  12, 
1779,  (3142).  Bell,  Nov.  28,  1781,  (3861).  2  BeU's  Com.  p.  96.  Andrew  v.  Wrigley, 
(4  Brown,  p.  124).  Scott  v.  Tyler,  (2  Dickens,  p.  712,  and  2  Brown,  p.  431).  Hill  r. 
Simpson,  (7  Vesey,  p.  152).  M*Leod  v.  Drummond,  (14  Vesey,  p.  353).  Eeane  v. 
Robarts,  (4  Haddocks,  p.  434).     Watkins  v.  Cheek,  (2  Stuart  and  Simons,  p.  205). 

Respondents*  Authorities. — Minorman,  Nov.  24,  1630;  Cliftonhall,  Jan.  1687,  (1 
and  2  Brown's  Sup.  316-99).  Dobie,  July  8, 1707,  (14,  390).  Dickson,  Nov.  22, 1711, 
(14,  392).  Buchanan  and  Auld,  July  20,  1784,  (14,378).  Smith,  May  27, 1801,  (App. 
voce  Sub.  and  Cond.,  Inst.  No.  1). 

E.  J,  Scott, — Spottiswoode  and  Bohertson, — Solicitors. 

[Cf.  Qray  v.  Johnston,  1868,  L.R.  3  H.L.  1  and  14.] 
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Malcolm  McNeill,  Appellant — Wetherell — Stewart. 

Mrs.  McNeill,  or  Jolly,  and  Husband,  Eespondents. — PoUock — Bobe^-tson. 

22d  Dec  1830. 

Intbrbst. — Circumstances  in  which  it  was  held,  (reversing  the  judgment  of  the  Court 
of  Session,)  that  a  party  was  not  liable  for  compound  interest  on  an  heritable  bond 
granted  in  1787,  and  for  payment  of  which  action  was  raised  in  1814,  but  not  pro- 
ceeded in  till  1824,  although  the  delay  was  alleged  to  have  been  caused  by  the 
improper  acts  of  the  debtor. 

On  the  20th  of  August,  1787,  the  late  Daniel  McNeill,  Esq.  of  Gallochilly, 
granted  to  the  late  Dr.  James  McNeill  an  heritable  bond  for  L.1000,  payable  at 
the  first  term  of  Whitsunday,  with  the  lawful  interest  to  that  term,  and  yearly 
during  the  non-payment  payable  at  the  usual  terms,  together  with  penalty  in 
common  form.  Siasine  was  taken  in  December,  1787,  and  the  instrument 
recorded  in  February,  1788.  The  interest  was  paid  [456]  till  Martinmas,  1792 ; 
in  1794,  M'Neill  of  Gallochilly  died,  and  was  succeeded  by  his  eldest  son,  on 
whose  death,  in  1801,  the  estate  descended  to  Hector  Frederick  M'NeilL 

In  the  month  of  February,  1806,  Dr.  M'Neill  subjoined  and  signed  the 
following  note  to  a  state  of  accounts  made  up  with  Hector  McNeill,  but  which 
the  latter  did  not  subscribe : — "  At  Edinburgh,  21st  February,  1806.— The  above 
"  state  of  accounts  contained  in  the  preceding  page  has  been  this  day  viewed 
"  and  examined  by  Captain  Hector  McNeill  of  Gallochilly,  and  Dr.  McNeill  of 
''  Stevenstown,  as  being  the  parties  concerned,  amounting  to  the  capital  sum  of 
"  L.2516,  Os.  8d.  sterling  as  at  17th  current,  when  both  parties  declared  their 
''  satisfaction  that  cdl  the  particulars  therein  mentioned  were  justly  and  fairly 
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"  stated ;  when  Dr.  M'Neill,  as  a  testimony  of  his  regard  for  the  present  repre- 
"  sentative  of  the  GallochiUy  family,  frankly  released  the  said  Captain  Hector 
"  from  all  the  principal  that  he  had  advanced  to  purchase  the  commission  from 
"  Captain  Douglas  to  the  late  Daniel  M'Neill,  per  Mr.  Balderston,  writer  to  the 
"  signet :  And  also,  as  a  farther  evidence  of  his  friendship  towards  said  family, 
"  Dr.  M'Neill  grants  L.50  sterling  to  purchase  a  gown  and  other  articles  of  dress, 
*'  suiting  her  own  very  genteel  taste,  and  as  may  best  please  the  present  Mrs. 
"  M'NeUl  of  Gallochilly.  Accordingly,  the  above  capital,  at  the  above  date,  is 
'*  hereby  restricted  to  the  capital  sum  of  L.2136  sterling,  as  the  small  fraction  is 
"  hereby  fidso  cancelled :  and  the  above  restricted  capital,  with  interest  from  the 
"  above  date,  being  paid  soon.  Dr.  M'Neill  shall  formally  discharge  said  Hector 
**  M'Neill,  Esq.  of  ail  the  above  particulars.  In  witness  whereof,  this  docquet, 
"  and  amother  duplicate  hereof,  are  wrote  by  said  Dr.  M'Neill,  and  signed  by 
"  both  parties,  place  and  date  as  above ;  and  at  same  time  it  is  the  meaning  of 
"  the  parties,  that  in  case  of  any  error  or  deficiency  in  vouchers,  that  the  same 
"  shfidl  be  amicably  adjusted ;  and  this  account  is  liable  to  future  revisal  on 
"  vouchers  being  produced." 

Thereafter,  on  the  25th  of  December,  1811,  an  arrangement  took  place 
between  them,  fiuid  the  following  missive  was  subscribed  by  them  : — 

"  Edinfmrgh,  25th  Decerriber,  1811. 

"  As  you  have  this  day  given  me  your  bill  for  L.230  sterling,  I  bind  myself 
**  to  give  you  credit  for  the  same  in  my  account ;  and  I  further  bind  and  oblige 
"  myself,  in  consequence  of  this  payment  from  you,  to  free  you  from  all  bonds 
"  and  other  claims  that  I  may  have  against  you,  on  condition  that  you 
"  [467]  grant  me  your  bond  of  annuity  during  my  life,  for  a  sum  equal  to  the 
"  balance  you  owe  me,  after  deducting  this  L.230,  at  the  rate  of  7i  per  cent 

(Signed)  "  Jas.  M'Neill. 

Agreed  "  Hector  F.  M'Neill." 

At  this  time  Dr.  M'Neill  was  under  trust ;  and  his  trustees  having  protested 
against  the  validity  of  this  transaction,  Hector  M'Neill,  on  the  19th  of  January, 
1814,  raised  an  action  of  implement,  and  the  trustees  thereupon  raised  an  action 
of  reduction,  on  the  grounds  of  imbecility  and  error  on  the  part  of  Dr.  M'NeilL 
Lord  Alloway,  on  Sie  24th  of  June,  1814,  decerned  in  the  reduction,  emd 
assoilzied  from  the  action  of  implement,  and  to  this  judgment  the  Court  adhered 
in  July,  1816. 

Soon  thereafter,  (Feb.  1817,)  the  trustees  of  Dr.  M'Neill  raised  an  action 
against  Hector  M'Neill,  founding  on  the  bond,  and  concluding  for  payment  of 
the  "  principal  sum  of  L.1000  sterling,  with  the  sum  of  L.240  sterling  expenses 
"  incurred  through  failure,  together  also  with  the  due  and  lawful  interest  of  the 
"  said  principal  sum  from  the  term  of  Martinmas  1792,  and  thereafter  during 
"  the  not  payment,"  &c.  Dr.  M'Neill  died  in  the  month  of  May,  leaving  a 
general  disposition  and  deed  of  settlement  in  favour  of  his  natural  daughter,  the 
respondent.  This  deed  was  chcdlenged  by  his  heir  at  law,  which  gave  rise  to  a 
great  deal  of  litigation,  and  was  not  terminated  till  the  end  of  the  year  1822  ; 
and  in  consequence  thereof  (as  was  alleged)  the  procedure  in  the  action  on  the 
bond  was  superseded.  An  appeal  had  also  in  the  meanwhile  been  entered 
against  the  judgment,  setting  aside  the  transaction  of  December,  1811,  but  the 
judgment  was  affirmed  on  the  21st  May,  1824^ 

The  action  on  the  bond  being  then  revived,  no  objection  was  made  to  decree 
for  the  principal  and  simple  interest ;  but  the  respondents,  as  in  right  of  the 
trustees  and  Dr.  M'Neill,  claimed  that  the  bygone  interest  due  at  Martinmas 
1811,  should  be  accumulated  as  of  that  date  with  the  principal  sum,  and  that 
ther€^ter  the  interest  should  be  accumulated  annually.   Lord  Eldin,  on  the  12th 

1  2  Shaw,  App.  Ca.  206. 
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of  November,  1825,  repelled  "the  claim  of  the  pursuers  (respondents)  for 
"  compound  interest  on  the  heritable  debt  libelled,  and  appointed  them  to  give 
"  in  a  state  of  the  sum  due  under  the  heritable  bond  with  simple  interest."  The 
respondents  having  reclaimed,  the  Court,  on  the  26th  of  May,  [458]  1826, 
"  altered  the  intenocutor  of  the  Lord  Ordinary  complained  of ;  sustained  the 
"  claim  of  the  pursuers  for  compound  interest  on  the  heritable  debt  libelled ; 
"  found  that  the  pursuers  are  entitled  to  have  the  bygone  interests  at  the  rate 
"  of  five  per  cent  per  annum,  accumulated  on  the  26th  day  of  December,  1811 
"  years,  with  the  principal  sum,  and  also  to  have  the  same  and  accruing  interests 
"  accumulated  at  the  foresaid  rate  at  the  end  of  every  two  years  thereafter, 
"  until  the  whole  are  paid  up ;  and  remitted  to  the  Lord  Ordinary  to  proceed 
"  accordingly;  and  further,  found  the  pursuers  entitled  to  the  expenses  of 
"  process." 

Hector  McNeill  thereafter  died,  and  the  appellant,  Malcolm  M'Neill,  having 
succeeded  to  the  estate,  was  sisted  as  defender  in  his  place. 

After  some  procedure  before  the  Lord  Ordinary,  the  interest  was  accumulated, 
and  interim  decree  issued  for  L.3300. 

Malcolm  M'Neill  appealed. 

Appellant, — 1.  The  judgment  of  the  Court  was  incompetent,  because  the 
action  was  libelled  upon  a  bond  which  stipulated  that  only  lawful  interest  should 
be  paid,  and  the  conclusion  of  the  summons  was  limited  to  that  demand,  whereas 
the  Court  have  awarded  that  which  is  not  warranted  either  by  the  terms  of  the 
bond  or  the  summons.  In  order  to  make  such  a  demand,  it  ought  to  have  been 
specially  concluded  for ;  but  it  was  not 

2.  Accumulation  of  compound  interest  upon  a  loan  of  money  is  contrary  to 
the  established  rules  of  the  law  of  Scotland.  To  this  there  are  no  doubt  excep- 
tions, but  none  of  them  apply  to  the  present  case,  awid  they  fortify  the  general 
rule.  The  first  relates  to  cautioners  paying  on  distress ;  the  second  to  the  effect 
of  denunciation  on  letters  of  homing;  eind  the  third  to  questions  arising  between 
tutors  awid  their  wards,  or  factors  and  their  constituents.  The  present,  however, 
is  a  case  simply  between  an  ordinary  debtor  and  a  creditor  holding  a  security. 
The  only  one  at  all  approaching  in  similarity  to  the  present,  is  that  of  the  Duke 
of  Queensberry's  executors  v.  Tait.  But  in  that  case,  Mr.  Tait  insisted  on  retain- 
ing a  large  sum  of  money  in  security  of  a  right  of  relief,  euid  the  Court  held,  that 
although  he  was  entitled  to  the  right  of  retention,  he  could  not  make  profit  by  it, 
and  therefore  ordered  bank  interest  to  be  accumulated. 

[469]  Bespondents, — 1.  As  the  bond  stipulates  for  lawful  interest,  and  the 
summons  concludes  in  the  same  terms,  it  is  clear  that  if  the  judgment  be  well 
founded  on  the  merits,  that  there  is  no  objection  in  point  of  form,  because  the 
Court  have  only  awarded  what  they  considered  to  be  lawful  interest 

2.  It  is  true  that  accumulation  of  interest  is  not,  in  strict  law,  absolutely  due, 
but  the  Court  has  an  equitable  power  to  allow  compound  interest  at  such  periods 
of  time  as  the  circumstances  of  the  case  may  in  reason  and  justice  require.  This 
was  done  in  the  cases  of  Hamilton  and  of  the  Queensberry  executors,  and  was 
recognised  by  this  House  in  that  of  Montgomerie  v.  Wauchope,  and  in  the  Court 
of  Chancery  in  that  of  Eaphael  v,  Bohen.  It  is  no  answer  to  say,  that  in  some  of 
these  cases  the  parties  stood  in  the  relation  of  tutor  and  W6u*d,  or  factor  and  con- 
stituent, because,  although  this  may  have  been  the  ground  of  claim,  they  truly 
stood  in  the  position  of  debtors.  In  the  present  case,  the  circumstances  warrant 
an  accumulation.  The  recovery  of  payment  was  prevented  by  the  fraudulent  act 
of  Hector  N'Neill,  in  1811 — an  act  which  he  attempted  to  support  by  a  litigation 
which  did  not  terminate  till  May,  1824  During  the  intervening  period,  there- 
fore, he  was  possessing  the  money  and  the  interest  in  virtue  of  his  own  wrong, 
and  contrary  to  the  right  of  the  respondents. 

The  House  of  Lords  "  ordered  and  adjudged.  That  the  several  interlocutors 
"  complained  of  be  reversed:  and  it  is  farther  ordered,  that  the  cause  be 
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"  remitted  back  to  the  Court  of  Session,  to  ascertain  what  is  due  to  the  pursuer 
"  on  the  heritable  bond,  with  simple  interest  thereon,  to  be  calculated  on  the 
"  principal  debt,  awid  to  proceed  accordingly  without  prejudice  to  such  claim,  if 
''  any,  as  the  said  respondents  may  be  enabled  to  make  for  any  part  of  expenses 
"  of  process  incurred  prior  to  the  date  of  the  interlocutor  of  the  Lord  Ordinary 
*'  of  the  12th,  and  signed  16th  Nov.  1825 ;  or  to  the  objections  which  the 
"  appellants  may  be  enabled  to  make  against  such  claim."  ^ 

Appellants  Authontte8.-'{l.)—4:  Ersk.  3,  3;  4  Bankton,  536;  Fraser,  Jan.  22, 1679 
(564).— (2.)— 3  Ersk.  3,  81 ;  A.  S.  Feb.  1,  1610,  and  Dec.  21,  1690,  Stat.  1621,  c.  20; 
1  Stair,  15,  8 ;  1  Bankton,  21,  9 ;  Braid,  Jan.  26, 1669,  (16,411) ;  Dunn,  Feb.  12, 1790, 
(16,436);  Campbell,  March  3,  1802,  (No.  4,  Appendix,  Annual  Eent);  2  Atkins,  331 ; 
1  Vesey,  99  and  451. 

Respondents  AutJiorities. — Hamilton,  Feb.  23,  1813,  (F.C.);  Montgomerie,  April  8, 
1816,  (4  Dow,  109);  11  Vesey,  92;  Queensberry  Exec.  May  23,  1822,  (1  Shaw  and 
Dunlop,  428). 

Spottiswoode  and  Robertson — 8.  S.  Bell, — Solicitors. 

[Cf.  Napier  v.  Oordan,  1831,  5  W.  &  S.  745,  754 ;  Douglas  v.  Douglasf  Trustees, 

1867,  5  Macph.  827,  836.] 
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Wkdderbukn  Dundas,  Appellant. — John  Campbell — Jervis. 

Egbert  Dundas  and  Others,  Eespondents. — Knight — James  Campbell. 

22d  Dec.  1830. 

Approbate  and  Eeprobatb — ^Foreign. — A  domiciled  Scotsman  having  executed,  in 
Scotland,  a  deed  of  settlement  convejring  to  trustees  his  whole  property,  including 
an  English  estate,  which  was  probative  according  to  the  law  of  Scotland,  but  defec- 
tive in  point  of  form  as  to  the  conveyance  of  the  Engh'sh  estate :  found,  (affirming 
the  judgment  of  the  Court  of  Session,)  that  the  heir  to  the  English  estate  could  not 
take  it,  and  at  the  same  time  claim  a  provision  made  to  him  in  the  trust  deed. 

The  late  Greneral  Francis  Dundas,  a  native  of  Scotland,  was  proprietor  of  the 
estate  of  Sanson  Seal,  in  England,  and  also  of  a  small  landed  property  near 
Edinburgh,  besides  considerable  moveable  funds.  He  resided,  and  was  domiciled 
in  Scotland,  where  he  married,  and  had  several  children.  On  the  14th  of  April, 
1818,  he  executed,  according  to  the  forms  of  the  law  of  Scotland,  a  disposition  and 
deed  of  settlement  in  favour  of  trustees,  by  which  he  specially  conveyed  to  them 
the  estate  of  Sanson  Seal,  and  his  whole  other  heritable  and  moveable  property, 
for  the  purpose  of  converting  them  into  money,  and  dividing  the  free  residue 
among  his  children  in  such  proportions  as  he  should  direct,  "  and  failing  any  such 
"  appointment  or  division  by  me,  equally  and  proportionally  share  and  share 
"  alike  among  the  said  children."  This  deed  was  tested  in  presence  of  only  two 
witnesses,  whereas,  in  order  to  form  an  efiFectual  conveyance  of  the  English 
property,  it  ought  to  have  been  subscribed  before  at  least  three  witnesses.  He 
died  in  January,  1824,  leaving  four  children ;  the  appellant  was  the  eldest.    The 

^  This  case  was  heard  by  the  Lord  Chief  Baron,  (Lyndhurst,)  but  no  opinion  was 
delivered. 
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value  of  the  English  estate  was  estimated  at  L.14,000,  while  the  heritable  and 
moveable  property  in  Scotland  amounted  to  about  L.37,000. 

In  consequence  of  the  informality  of  the  deed,  the  appellant,  as  heir-at-law, 
claimed  right  exclusively  to  the  English  property,  and  he  also  claimed  an  equal 
share  of  the  other  funds.  This  was  resisted  on  the  part  of  the  younger  children, 
who  maintained  that  he  was  bound  either  to  collate  the  English  property,  or  to 
abamdon  all  claim  under  the  deed.  To  settle  this  question,  the  trustees  brought 
an  action  of  multiplepoinding  and  declarator  before  the  Court  of  Session,  con- 
cluding, "  That  it  should  be  found  and  declared  that  the  said  Wedderbum 
"  Dundas  is  not  entitled  to  an  equal  share  with  the  other  children  of  the  said 
''  General  Francis  Dundas  of  the  lands,  estates,  heritages,  debts,  [461]  means,  and 
"  eflfects,  conveyed  as  aforesaid  by  his  said  father,  or  to  any  benefit  whatever 
"  under  the  foresaid  trust-disposition  and  settlement,  without  collating  the  fore- 
"  said  property  called  Sanson  Seal,  with  the  pertinents,  and  bearing,  in  respect 
"  of  that  property,  a  proportional  share  efifeiring  to  its  value  or  yearly  free 
"  rental,  of  the  expenses  of  management  incurred,  or  to  be  incuiTed,  by  the 
*'  pursuers  during  the  existence  and  continuance  of  the  foresaid  trust,  and  of  the 
"  sums  expended,  or  to  be  expended,  in  payment  of  debts,"  &c. ;  "and in  general 
"  to  all  the  burdens  to  which  the  said  subjects  may  be  exposed ;  and  in  the 
"  event  of  the  said  Wedderbum  DundM  refusing  to  collate  as  aforesaid,  he  ought 
"  and  should  be  prohibited  and  interdicted  from  mterf ering  with  or  molesting  the 
"  pursuers  in  the  management  of  the  other  estates,  lands,  heritages,  debts,  funds, 
"  and  efifects  conveyed  to  them  by  the  foresaid  trust-disposition  and  settlement" 
In  defence  the  appellant  contended  that  he  was  not  bound  to  collate,  and  was, 
notwithstanding,  entitled  to  an  equal  share  of  the  fund  over  and  above  the 
English  property.  The  Lord  Ordinary  reported  the  question  to  the  Court  on 
Cases,  and  issued  the  subjoined  note  of  his  opinion.^ 

1  "  On  the  merits  of  the  case,  the  Lord  Ordinary  has  not  a  doubt ;  and  considers 
that  the  last  case  decided  by  the  Court  in  circumstances  not  similar  to  this,  but  requir- 
ing the  application  of  the  principles  of  law  recognised  in  questions  of  this  sort,  places 
this  case  in  a  very  clear  point  of  view.  The  Lord  Ordinary  alludes  to  Trotter  v.  Trotter, 
5th  December  1826,  quoted  by  Wedderbum  Dundas.  In  that  case,  it  was  admitted, 
on  all  hands,  both  by  English  and  Scotch  lawyers,  that  the  law  of  approbate  and  repro- 
bate in  Scotland,  and  the  law  of  election  in  England,  are  to  the  same  effect,  and  that 
they  both  apply  wherever  it  is  clear  that  a  testator  has  intended  to  bequeath  or  convey 
a  subject,  but  has  failed  to  do  so  in  a  legal  technical  manner.  If,  in  such  case,  the 
person  to  whom  that  subject  belongs  or  falls,  through  the  failure  of  the  proper  technical 
conveyance,  and  which  he  would  not  have  got  if  the  deed  had  been  technically  formal, 
has  also  a  separate  interest  in  the  deed ;  and,  while  he  claims  that  separate  interest, 
claims  also  the  subject  conveyed  away  from  him  informally,  he  will  not  be  permitted 
to  take  both.  In  Scotland,  the  law  of  approbate  and  reprobate  applies :  in  England, 
that  of  election.  Both  go  to  this,  that  the  person  may  make  his  election,  and  take  one, 
viz.  either  take  the  share  arising  out  of  the  deed,  if  the  testator's  whole  intentions  have 
eflfect,  or  the  subject  not  technically  conveyed ;  but  not  both. 

"  Now,  in  this  case,  there  is  no  question  that  the  law  of  Scotland  is  the  rule  of  guid- 
ance. The  late  General  Dundas  was  a  native  of  Scotland,  and  domiciled  in  it,  and  left 
a  deed  executed  in  the  Scotch  foruL  There  is  no  room  for  questioning  his  intentions 
with  regard  to  the  property  called  Sanson  Seal,  situated  within  the  Berwick  bounds. 
It  is  conveyed  by  specific  description  to  his  trustees,  along  with  all  the  rest  of  the 
landed  property  situated  in  Scotland.  It  may  be  tme,  and  is  admitted  to  be  so,  that^ 
owing  to  the  deed  not  having  been  executed  in  the  form  required  by  the  English  statute 
of  frauds,  it  is  not  in  form  to  carry  the  Sanson  Seal  to  the  trustees,  and  that  Mr. 
Wedderbum  Dundas  is  entitled  to  claim  it.  But  there  being  no  doubt  that  his  father 
did  not  intend  that  he  should  have  that  subject  and  a  share  of  all  the  others,  the  law 
of  approbate  and  reprobate  applies,  whereby  he  must  make  his  choice  either  to  abide 
by  the  Sanson  Seal,  or  let  it  be  sold  by  the  trustees,  and  take  his  share  of  the  whole 
estate,  real  and  personal,  left  by  his  father." 
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[462]  On  advising  the  oases  the  Court,  on  the  14th  of  January,  1829,  found, 
"  That  5  Wedderbum  Dundas  (the  appellant)  shall  ultimately  take  the  estate 
"  situated  in  England  without  surrendering  the  same  to  the  purposes  of  the 
"  trust,  he  cannot  be  entitled  to  claim  under  the  trust-deed  any  share  of  the 
"  heritable  and  moveable  estates  in  Scotland  thereby  conveyed  to  the  trustees." 

Wedderbum  Dundas  appealed. 

Ajppdlant, — It  is  admitted  both  by  the  respondents  and  in  the  judgment 
complained  of,  that  there  has  been  no  l^al  conveyance  of  the  English  property, 
and  that  the  appellant  has  the  exclusive  right  to  it.  But  it  is  said  that  he 
cannot  take  benefit  under  the  first  deed  unless  he  shall  collate  the  English 
property.  To  make  out  this  proposition  it  is  maintained,  that  although  the 
deed  be  improbative  to  the  efifect  of  transferring  the  estate,  it  is  probative  to 
the  effect  of  establishing  that  it  was  the  intention  of  the  testator  to  convey  the 
property  to  the  trusteNBS,  emd  that  the  appellant  cannot,  in  the  face  of  that 
declared  intention,  take  the  English  property  exclusively,  and  also  claim:  in 
virtue  of  the  trust-deed.  But  the  true  view  of  the  case  is,  that  the  deed  being 
improbative  as  to  the  allied  act  of  transfer,  it  must  be  read  as  if  that  property 
had  not  been  mentioned  in  it ;  and,  in  that  case,  it  is  not  disputed  that  the 
appellant  would  have  been  entitled  to  a  share  of  the  trust  funds  without 
collation,  as  was  decided  in  Trotter  v.  Trotter.  It  is  said,  however,  that  this 
case  must  be  decided  by  the  law  of  Scotland;  and  this  gives  rise  to  these 
questions,  Ist,  Whether  it  is  to  be  governed  by  the  law  of  that  country  or  of 
England ;  and,  2d.  Whether  there  be  legitimate  evidence  of  the  allied  intention ; 
and,  3d.  Whether  the  taking  of  a  foreign  property  can  bar  a  party  from  claiming 
under  a  Scotch  deed. 

In  regard  to  the  two  first  of  these  propositions,  it  is  clear  that  as  the 
question  relates  to  an  English  estate,  and  to  the  probative  nature  of  a  deed  of 
conveyance  under  the  law  of  Englemd,  it  must  be  judged  of  by  that  law.  It  was 
so  held  in  the  cases  of  [463]  Bobertson  v.  M'Vean,  and  Boss  v,  Aglianby.  Again, 
with  reference  to  the  last  proposition,  the  appellant  offered  to  show,  that, 
according  to  the  law  of  England,  there  is  no  such  C6Lse  of  election  raised  as  to 
prevent  him  from  availing  himself  of  his  rights  as  heir-at-law,  and  also  taking 
benefit  under  the  deed. 

But  supposing  that  the  question  were  to  be  decided  by  the  law  of  Scotland, 
there  is  no  legal  evidence  of  the  intention  to  convey.  It  is  admitted  that  there 
is  no  such  evidence  of  the  actual  conveyance,  and  it  is  somewhat  incongruous 
to  maintain,  that  while  there  is  no  such  evidence  there  is  legal  proof  of  the  will 
of  the  testator  to  convey.  Assuming,  however,  that  there  were  such  evidence, 
the  circumstance  of  taking  an  English  estate  does  not  bar  a  party  from  claiming 
benefit  under  a  Scottish  deed,  even  where  the  intention  to  convey  has  been 
clear.  This  was  so  decided  by  this  House  in  the  above  case  of  Boss,  and  in 
those  of  Gibson,  Dundas,  and  Henderson,  and  the  rule  was  recognised  in  Crawford 
V.  Coutta 

The  authorities  on  the  part  of  the  respondents  are  inapplicable  to  a  case  of 
this  natura  In  the  cases  of  Einloch,  and  of  Drummond,  the  question  related 
not  to  one  of  succession,  but  to  the  right  of  a  creditor  to  proceed  against  the 
heir  of  his  debtor.  In  that  of  Bobertson  v.  M*Vean  a  party  claimed  the  benefit 
of  the  Scottish  right  of  collation  in  regard  to  heritage  in  Scotland,  but  declined 
to  collate  Jamaica  property,  and  being  thus  in  the  position  of  demanding  a 
benefit  of  a  peculiar  nature  under  that  law,  he  was  met  by  the  equitable  plea 
that  he  was  not  entitled  to  it  unless  he  gave  equal  benefit  under  that  law.  But 
in  the  present  case  the  appellant  does  not  ask  any  peculiar  benefit  conferred  by 
the  law  of  Scotland.  He  founds  on  the  express  terms  of  a  deed  conferring  upon 
him  a  share  of  the  funds.  In  the  cases  of  Cunningham  and  Kerr,  the  deeds 
were  not  null,  but  only  reduceable  on  extrinsic  objections  peculiar  to  the  law 
of  Scotland. 
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BesponderUs. — ^The  construction  of  a  deed  must  be  regulated  by  the  law  of 
the  country  in  which  it  was  executed — a  rule  established  by  the  cases  of  M'Hargs, 
Murray,  and  Trotter.  The  deed  in  question  was  executed  in  Scotland  by  a 
native  domiciled  Scotchman ;  and  although  ineffectual,  according  to  the  terms 
of  a  foreign  law,  to  transfer  a  foreign  property,  yet  being  probative  by  the  law 
of  Scotland,  it  affords  l^al  evidence  of  its  contents,  and  consequently  of  the 
intention  of  the  testator — a  rule  established  by  the  cases  of  Cunningham  euid 
Kerr.  The  question  therefore  is,  whether  a  party  is  entitled  to  take  benefit 
[464]  under  a  deed,  and  at  the  same  time  to  defeat  the  avowed  intention  of  the 
maker.  The  negative  of  that  proposition  has  been  settied  by  the  cases  of 
Kinloch,  Drummond,  Balfour,  Robertson  v.  M'Vean,  and  Kobertson  v.  Robertson. 
In  all  of  these  it  was  held  that  the  Scottish  rule  of  approbate  and  reprobate 
was  applicable;  and  therefore,  that  if  a  foreign  property  was  included  in  a 
Scottish  deed,  but  was,  from  defect  of  form,  not  effectually  conveyed,  the  party 
availing  himself  of  this  defect,  could  not  also  take  benefit  under  the  deed.  The 
decision  of  this  House  in  the  case  of  Ross  was  not  intended  to  affect  the  general 
rule,  but  had  reference  to  the  construction  of  the  statute  1681,  cap.  10,  it  being 
held  that  that  statute  did  not,  in  consequence  of  a  conventional  stipulation  in 
a  marriage  contract  relative  to  foreign  property,  bar  a  widow  of  her  l^al  rights 
over  property  in  Scotiand. 

In  the  course  of  the  argument,  the 

LoBD  Ghanoellob  asked — '*  Do  not  the  English  Courts  take  upon  themselves  to 
dispose,  in  a  sense,  of  English  land  where  the  will  is  attested  by  fewer  than  three 
witnesses  ?  Suppose  I  have  an  estate  of  Blackacre,  worth  £50,000,  and  I  have  also 
money  in  the  funds,  or  other  personalty,  to  the  amount  of  £50,000,  and  I  give  and 
devise,  by  a  will  so  insufficiently  attested,  my  estate  of  Blackacre  to  B.,  and  I  give  my 
money  in  the  funds  to  A.,  my  heir-at-law,  upon  condition  that  he  shall  take  none  of 
my  r^  estate ;  B.  cannot  read  the  will  in  an  action  of  ejectment  to  entitle  him  to 
recover  possession  of  Blackacre,  as  devisee ;  but  A.,  coming  to  the  Court  of  Equity  for 
his  legacy,  must  take  it  under  a  condition  of  giving  up  the  estate  of  Blackacre  to  B. ; 
it  is  not  just  that,  because  the  will  touching  Blackacre  is  good  for  nothing,  and  cannot 
be  used  by  B.,  therefore  the  heir-at-law  should  deal  with  the  will  so  as  to  take  the 
legacy  under  it,  and  the  land  in  spite  of  it.  The  answer  to  him  is,  *  Take  your  choice, 
*  — either  give  up  Blackacre  to  B.,  or  do  not  take  the  £50,000  that  has  been  left  you : ' 
and  in  this  way  the  will  operates  on  land.  Kow,  does  the  Scotch  decree  affect  the 
English  estate  here,  any  more  that  the  English  decree  would  affect  an  English  estate  in 
the  case  put  1    It  is  an  express  condition." 

After  the  argument : 

Lom)  Chanobllor. — "  In  this  case,  my  Lords,  I  shall  state  what  occurs  to  me  as 
the  proper  advice  to  give  your  Lordships  with  respect  to  the  decision  you  should  pro- 
nounce, and  I  should  do  so  now,  having  certainly  a  strong  opinion  upon  the  subject. 
But  as  there  is  said  to  be  the  appearance  of  a  clashing  between  the  decision  of  the  Court 
of  Session  and  something  that  fell  from  a  Noble  and  Learned  Lord,  who  formerly  pre- 
sided in  this  House,  and  who  advised  your  Lordships  in  the  cases  of  Coutts  and 
Crawford  and  Ker  v.  Wauchope ;  and  as  it  is  very  much  to  be  wished  that  there  should 
not  be  the  slightest  discrepancy  [466]  between  what  has  passed  before  and  now  on  the 
law  of  Scotland,  in  a  matter  of  such  importance,  I  shall  postpone  the  further  considera- 
tion of  the  present  question,  until  I  have  had  an  opportunity  of  looking  into  those  cases 
again ;  and  if  I  should  be  of  opinion  that  there  is  any  thing  of  difference  between  the 
decision  of  the  Court  of  Session  now,  and  the  decision  which  your  Lordships  came  to 
on  the  former  occasions,  I  shall  take  an  opportunity  of  talking  with  the  Noble  and 
Learned  Lord  who  proposed  the  judgment  of  the  House  in  those  cases. 

"  On  this  point  the  English  law  is  settled,  but  not  perhaps  upon  the  most  natural 
and  obvious  principle ;  for  undoubtedly,  not  only  in  the  case  of  Barry  v.  Brodie,  but  in 
several  other  cases,  and  particularly  in  the  case  of  Ker  v.  Wauchope,  in  which  my  Lord 
Eldon  felt  a  good  deal  on  the  subject  of  the  principle  laid  down  by  Lord  Hardwicke  in 
Herle  v,  Greenbank,  that  principle  has  not  been  deemed  so  substantially  founded  on 
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what  may  be  called  natural  reason  and  plain  common  sense,  as  to  make  it  considered 
the  principle  which  should  have  been  adopted  had  the  question  been  new.  It  was  not 
so  regarded  bj  Lord  Eldon,  who  seemed  to  think  that  there  was  a  very  unsubstantial 
and  fihadowy  distinction  involved  in  it.  But  this  distinction  has  been  taken  in  the  case 
of  Boughton ;  and  in  the  case  of  Carey  v.  Askew,  (a  correct  note  of  which  was  taken  by 
Sir  Samuel  Eomilly,  and  confirmed  by  the  recollection  of  Lord  Eidon,  who  referred  to 
a  note  of  his  own,  which  he  said  he  found  fully  confirmed  the  accuracy  of  Sir  Samuel 
Komill/s  note.^)  That  decision  was  pronounced  by  a  most  eminent  Judge,  Lord  Kenyon 
— and  there  the  distinction  was  followed  as  in  ^e  case  of  Herle  v,  Greenbank,  and 
never  since  deviated  from.  It  is  laid  down  by  Lord  Kenyon,  that  where  there  is  an 
unattested  will,  you  are  not  at  liberty  to  look  into  a  devise,  which,  being  ill  executed, 
under  the  statute  of  frauds,  is  void  and  ineffectual  to  disinherit  the  heir — for  the  pur- 
pose of  putting  him  to  his  election ;  yet,  where  there  is  a  condition  with  respect  to  the 
real  property,  affecting  the  real  property — and  there  is  annexed  a  bequest  of  personalty 
to  the  heir,  whether  you  call  it  the  doctrine  of  election  or  not,  does  not  signify — you 
are  entitled  to  make  an  exception  to  the  rule,  that  an  unattested  will  does  not  put  the 
heir  to  his  election.  If  you  make  that  exception,  you  let  in  the  condition  which 
touches  the  realty.  You  let  in  that  condition  for  the  purpose  of  forfeiting  the  personalty 
by  the  legatee,  to  whom  both  were  given,  unless,  with  that  condition  affecting  the 
realty,  he  chooses  to  comply.  So  that  you  may  really  say,  it  is  the  doctrine  of  election 
with  an  express  condition — the  doctrine  of  election,  in  tiie  more  ordinary  sense  of  the 
word,  referring  to  an  implied,  not  an  express  condition.  With  this  distinction  Lord 
Kenyon  professes  himself  not  to  be  well  satisfied ;  but  finding  it  to  be  the  law,  he  felt 
himself  bound,  as  we  are  bound,  to  administer  it.  Now,  there  does  not  appear  in  this 
case  any  thing  affecting  the  doctrine  of  the  English  law  in  any  judgment  [46Q1  which 
this  House  may  be  advised  to  pronounce.  The  question  which  arises  much  more 
resembles  that  in  Barry  v,  Brodie,  than  in  Carey  v.  Askew ;  and  I  only  introduce  what  I 
have  said,  with  respect  to  the  case  of  Carey  v.  Askew,  in  order  to  meet  the  argument 
of  the  learned  Attorney-Greneral,  who  contended  that  the  argument  he  was  opposing  led 
to  what  certainly  would  be  a  monstrous  proposition — that  the  Scotch  Courts  would  by 
their  decision  set  aside  the  statute  of  frauds,  in  respect  of  the  important  branch  of  the 
execution  of  a  will  touching  real  property  in  England.  If  this  decision  should  stand,  it 
will  not  by  any  means  tend  to  show  that  the  Court  of  Session  has  a  right  to  set  aside  in 
any  manner  the  statute  of  frauds  as  to  a  will,  with  respect  to  an  English  freehold  estate. 
In  the  case  of  an  heir-at-law  by  the  law  of  England,  under  a  will  not  executed  according 
to  the  statute  of  frauds,  it  will  not  tend  to  show  that  the  Scotch  Courts  have,  any  more 
than  the  Court  of  Chancery  here,  such  a  power.  In  the  case  put  by  Lord  Kenyon  in 
Carey  v.  Askew,  of  a  condition  affecting  realty,  and  annexed  to  a  bequest  of  personalty, 
that  bequest  giving  to  the  heir  as  legatee,  but  requiring  him  either  to  give  up  the  legacy, 
or  to  give  up  his  right  to  the  real  estate,  although  the  will,  being  unattested  by  three 
witnesses,  cannot  touch  the  real  estate,  and  cannot  even  be  read  in  an  action  of  eject- 
ment to  oust  the  heir  of  possession,  yet,  substantially,  it  may  be  said  to  produce  a 
similar  effect : — for  we  say  to  the  heir,  '  You  have  a  right  to  this  land — this  will  can- 
'  not  take  it  from  you — ^no  devisee  can  maintain  an  ejectment  on  this  will — ^he  cannot 
'  even  read  it  in  a  Court  of  justice ;  nevertheless,  we  are  dealing  with  a  personal  legacy, 
'  not  with  a  real  devise.  We  say,  take  your  choice ;  if  you  choose  to  insist  upon  your 
'  right  as  heir-at-law,  and  take  the  land,  then  you  cannot  have  the  money.'  That  is  all 
the  Court  of  Chancery  would  do  in  this  case,  and  which  the  Court  of  Chancery  did  do 
in  the  case  of  Barry  v.  Brodie,  and  other  cases.  It  appears  to  me  at  present,  that  the 
Court  of  Session  have  done  nothing  more  to  affect  the  real  estate  within  the  liberties  of 
Berwick,  than  the  Court  of  Chancery  would  do  in  the  case  I  have  put.  They  have 
only  said.  You  come  to  us,  not  for  the  real  estate,  not  to  decide  on  the  real  estate  in 
England,  which  we  have  no  power  to  do ;  but  you  come  to  us  as  a  legatee — you  want  to 
enjoy  your  fourth  share  under  the  will  of  the  personal  funds,  and  the  heritable  funds  in 
ScoUand ;  we  have  jurisdiction  over  them,  and  we  put  you  to  your  election — either  take 
the  whole,  according  to  the  principles  of  the  Scotch  law— or  reject  the  whole — take  the 
legacy  cum  onere^  or  reject  both  the  burden  and  the  legacy.  That  is  all  the  Court  of 
Session  has  done.     In  the  case  of  Carey  v.  Askew,  the  proposition  refers  to  an  express 

1  1st  Cox's  Eeports,  p.  241. 
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condition.  The  Scotch  law,  upon  the  doctrine  of  approbate  and  reprobate,  does  not 
appear  to  be  the  same.  But  the  decision  does  not  infringe  on  the  English  law;  it 
operates  only  on  Scotch  personalty  and  Scotch  realty,  over  which  the  Scotch  Courts 
have  an  undoubted  right;  and  thoy  say;  *We,  according  to  your  principle,  take 
'  the  whole  of  this  deed  together.  We  do  not  say  the  deed  has  any  effect  on 
'  landed  estates,  any  more  than  Lord  Kenyon  paid,  in  the  case  alluded  to,  that 
<  [467]  the  will  would  affect  an  English  estate.    We  do  not  say  that  this  would  take,  in 

*  an  English  Court,  from  the  heir-at-law  his  landed  estates ;  but  we  are  called  upon  to 

*  construe,  according  to  the  principles  of  our  law,  this  Scotch  deed ;  and  knowing  it  to 
'  be  a  Scotch  deed,  we  say,  by  the  principles  of  Scotch  law,  not  that  you  shall  not  have 
'  your  estate  in  England,  but  that  you  shall  not  have  your  Scotch  share,  unless  you  will 

*  bind  yoiurself  to  fulfil  what  we  call,*and  construe  to  be  the  plain  intent  of  the  party.' — 
It  is  taking  up  the  matter  upon  the  condition ;  the  personal  and  real  estate  in  ScoUand 
the  Court  of  Session  can  deal  with,  but  not  the  English  landed  estate,  except  so  far  as 
the  Court  makes  the  vesting  of  the  Scotch  real  and  personal  estate,  or  the  share  of  it, 
to  depend  upon  the  voluntary  act  of  relinquishing  the  English  right,  l^ow,  as  I  am 
not  prepared  to  say  that  the  Scotch  Court  has  not  that  power,  and  as  I  am  prepared  to 
say  that  they  can  exercise  that  power  without  violating  the  English  law  upon  the  ground 
stated,  I  should  incline  humbly  to  advise  your  Lordships  to  affirm  the  judgment 
Nevertheless,  wishing,  if  I  can,  to  reconcile  the  affirmance  of  that  judgment  with  the 
authority  in  those  two  cases  of  Ker  t;.  Wauchope,  and  Coutts  v.  Crawford,  I  shall  look 
into  them  before  I  finally  dispose  of  this  case ;  and  if  I  should  still  entertain  a  doubt, 
which  would  go  to  shake  the  opinion  which  I  have  now  formed,  then  I  should  ask  leave 
to  consult  the  noble  and  learned  person  who  advised  on  those  cases,  with  respect  to  any 
discrepancy  which  may  seem  to  exist.  I  will  now  only  move  your  Lordships  that  the 
further  consideration  of  this  case  be  postponed." 

Thereafter,  on  the  motion  of  the  Lord  Chancellor,  the  House  of  Lords  ordered 
and  adjudged  that  the  interlocutors  complained  of  be  afifirmed. 

Appellanfs  Authorities, — Robertson,  Feb.  18,  1817,  (F.C.).  Ross,  June  20,  1797, 
(4631).  Crawford,  (2  Bligh,  655).  Trotter,  Dec.  5,  1826,  (5  S.  and  D.  78).  Earl  of 
Dalkeith,  Feb.  1729,  (4464).  Dundas,  Feb.  25,  1783,  (15,585) ;  reversed.  May  21, 
1783.     Henderson,  Jan.  31,  1797,  (15,444);  reversed.  May  29,  1802. 

Resporuient's  Authorities, — M*Hargs,  July  22,  1760,  (4611).  Cunningham,  Jan.  17, 
1758,  (617).  Ejbloch,  July  12,  1739,  (4456)!  Drummond,  June  7,  1798,  (4478). 
Balfour,  March  11,  1793,  (2379).  Robertson,  Feb.  18,  1817,  (F.C.).  Robertson,  Feb. 
16,  1817,  (F.C.).  Trotter,  Dec.  5,  1826,  and  June  10,  1829,  (ante,  IIL  427).  Kerr, 
May  3,  1819,  (1  Bligh,  1). 

A,  Munddl — Richardson  and  Connelly — Solicitors. 

[Cf.  Hewit's  Trustees  v.  Lawson,  1891,  18  R.  793.] 
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John  Robertson,  John  Robertson,  &  James  Robertson,  Appellanta — 
John  Campbell — Crawfurd. 

Edward  Alexander  and  Alexander  Smith,  Respondents. — Lushington 

— Sandford. 

4th  Febniary  1831. 

Bankrupt — Sequestration — [Process — Diligbnob  to  recover  Documents]. — Circmn- 
stances  in  which  (affirming  the  judgment  of  the  Court  of  Session)  objections  to  an 
ofEi^r  of  composition  were  repelled. 
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Delict. — ^Two  parties  to  a  cause,  having, — the  one  pending  the  cause  and  the  other  after 
he  was  cited  as  a  haver,— destroyed  documents,  held  (reversing  the  judgment  of 
the  Court  of  Session),  that  they  were  not  entitled  to  the  expenses  of  a  petition  and 
complaint  presented  against  them  in  respect  of  these  acts;  and  that  the  latter 
acted  with  indiscretion,  and  was  liable  in  expenses. 

The  estates  of  the  Stirling  Banking  Company,  and  the  partners  thereof,  were 
sequestrated,  under  the  bankrupt  act,  on  the  14th  of  August  1826  ;  and  on  the 
5th  of  January  1830  a  great  majority  of  the  creditors  agreed  to  accept  of  a 
composition  of  20s.  in  the  pound,  payable  immediately  on  approval,  under 
deduction  of  12s.  in  the  pound,  which  bad  been  paid  as  dividends,  and  without 
interest  on  the  debts  from  and  after  the  date  of  the  sequestration.^ 

A  petition  was  in  consequence  presented  to  the  Court  of  Session  for  approval, 
which  was  opposed  by  the  respondents,  John  Robertson  and  his  two  sons  John 
and  James. 

[2]  It  appeared,  that  in  the  month  of  February  1826  the  Bank  became 
embarrassed :  and,  having  applied  to  the  Bank  of  Scotland  for  assistance,  they 
obtained  an  advance  of  L.35,000,  on  depositing  L.70,000  of  good  bills,  and  they 
also  sold  Government  stock  to  the  amount  of  L.18,000.  On  the  27th  of  March 
the  respondent,  Alexander,  one  of  the  leading  partners,  executed  a  disposition 
in  favour  of  his  wife  of  his  house  in  Edinburgh,  in  liferent,  and  the  furniture 
therein ;  and  on  the  30th  Thomson  (another  partner)  granted  a  bond  of  pro- 
vision in  favour  of  his  children  and  his  wife  in  liferent,  in  security  of  which  he 
infef t  them  in  certain  heritable  property.  A  demand  was  on  the  following  day 
(the  31st)  made  by  the  Bank  of  Scotland  for  repayment  of  the  balance  of  their 
advance ;  and  on  the  6th  of  April  Alexander  granted  an  heritable  bond  over 
his  estate  of  Powis,  in  favour  of  his  eldest  son,  for  L10,000,  and  an  heritable 
bond  of  annuity  for  L.350  in  favour  of  his  wife  in  case  she  should  survive  him ; 
on  both  of  which  infeftment  was  taken  on  the  21st. 

The  Bank  continued  to  do  business  till  the  12th  of  July,  when  they  issued 
a  notice  that  they  were  obliged  to  suspend  payments ;  but,  as  a  reversion  was 
expected,  the  current  notes  would  be  retired  by  their  agent,  a  banker  in  Edin- 
burgh. Accordii^l  V,  about  L40,000  of  bank  notes  were  taken  out  of  circulation 
between  that  period  and  the  14th  of  August,  when  the  estates  of  the  company 
were  sequestrated.  A  few  days  previous  to  the  application  for  sequestration 
a  meeting  of  the  partners  and  of  the  leading  creditors  had  been  held,  when  it 
was  resolved,  that  they  should  endeavour  to  have  Alexander  Smith  elected 
trustee;  and  an  advertisement  was  published  by  the  Bank,  requesting  the 
support  of  the  creditors  in  favour  of  Smith,  who  was  accordingly  elected  and 
confirmed.  At  this  time  it  was  believed  and  held  forth,  that  there  would  be  a 
reversion  after  paying  the  creditors  in  full ;  and  on  this  supposition  the  trustee 
consulted  counsel  as  to  the  propriety  of  raising  actions  of  reduction  of  the  deeds 
executed  by  Alexander  and  Thomson  in  March  and  April  He  was  informed, 
that  the  bonds  to  the  children  were  liable  to  be  wholly  set  aside,  and  the  post- 
nuptial provisions  to  wives,  in  so  far  as  they  exceeded  a  reasonable  and  moderate 
fund  of  subsistence ;  but  that,  as  a  reversion  was  looked  for,  it  was  not  expedient 
to  involve  the  estate  in  litigation. 

[3]  At  a  meeting  held  soon  thereafter,  the  creditors  instructed  the  trustee 
to  bring  the  heritable  properties  to  public  sale ;  but  this  instruction  was  said  to 
have  reference  to  the  alternative  provision  in  the  bankrupt  act  as  to  a  public 
or  private  sale,  and  was  not  intended  as  a  dii*ection  to  sell.    These  estates  were 

^  A  composition  somewhat  different  in  amount,  but  to  the  same  effect,  was  offered  by 
the  partners  to  their  private  creditors,  which  was  agreed  to  also  by  a  majority,  and 
petitions  presented  for  approval.  The  present  question,  however,  related  exclusively  to 
the  composition  offered  by  the  banking  company. 
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not  8old ;  and  in  the  month  of  August  1827  the  trustee  paid  a  dividend  to  the 
creditors  of  10&  in  the  pound 

Early  in  the  course  of  the  following  year  Alexander  and  certain  of  the  other 
partners  attempted  to  make  an  arrangement  with  Einnear,  a  banker  in  Edin- 
burgh, so  as  to  offer  to  the  creditors  a  composition  of  17a  per  pound,  under 
deduction  of  the  dividend  which  had  been  paid.  "With  this  view  Cleghom,  an 
accountant,  was  employed  to  investigate  the  affidrs  of  the  Bank,  and  the 
securities  which  would  be  afforded  The  plan  failed;  and  in  August  1828 
another  dividend  of  2s.  in  the  pound  was  paid  to  the  creditors. 

Alexander  having  intimat^  his  intention  to  offer  a  composition  on  the  part 
of  the  Bank  of  20s.  per  pound,  a  meeting  of  the  creditors  was  held  in  October 
1829,  when,  with  reference  to  this  offer,  they  ordered  the  trustee  to  prepare  a 
state, ''  showing  the  particulars  of  the  funds  yet  in  his  hands  and  unr^tlized, 
*'  with  the  amount  of  the  principal  sum  of  the  debts  yet  due,  and  the  balance 
"  remaining  after  the  payment  thereof ;  also  a  statement  of  the  interests  due 
*'  on  the  sums  ranked  up  to  the  period  of  the  proposed  payment  of  208.  per 
*'  pound,  and  the  balance  for  or  against  the  estate  in  that  event''  On  this 
occasion  the  thanks  of  the  meeting  were  given  to  the  trustee  and  commissioners, 
for  their  conduct  in  the  management  of  the  sequestrated  estates.  Another  and 
a  very  numerous  meeting  was  held  on  the  30th  of  November,  when  the  offer  of 
composition  in  question  was  made;  and  after  considering  the  report  by  the 
trustee,  (in  which  the  deeds  executed  by  Alexander  and  Thomson  in  favour  of 
their  families  were  brought  under  their  notice,)  they  unanimously  agreed  to 
entertain  the  offer,  and  instructed  the  trustee  to  call  another  meeting  for  the 
purpose  of  disposing  of  it  Another  was  in  consequence  held  on  the  5th  of 
January  1830,  when,  security  being  tendered,  the  creditors  present  unanimously 
accepted  of  the  offer ;  and  the  statutory  concurrence  having  been  obtained,  a 
petition  for  approval  was  thereupon  presented  The  total  number  of  creditors 
ranked  was  about  2500,  whose  claims  amounted  to  about  L.183,000.  From  the 
report  of  the  [4]  trustee,  it  appeared  that  the  creditors  in  value  who  did  not 
accede  amounted  to  L.13,398,  and  their  number  to  663.  The  only  opposing 
creditors  were  the  appellants,  who  were  allied  to  be  acting  under  the  influence 
of  a  cashier  of  the  Bank,  whose  conduct  had  met  with  the  disapprobation  of 
the  partners. 

The  chief  grounds  of  objection  were,  that  the  offer  was  not  reasonable,  seeing 
that,  under  a  proper  administration  of  the  estate,  full  payment,  not  only  of  the 
principal,  but  of  the  interest  from  the  date  of  sequestration,  would  be  obtained: 
That  in  1828  the  Bank  was  able  to  have  paid  17s.  per  pound :  That  the  estates 
of  the  private  partners  were  adequate  to  supply  any  deficiency  of  the  company's 
funds;  that  the  partners  had  acted  ill^ally  in  granting  gratuitous  deeds  in 
favour  of  their  families  at  a  time  when  they  must  have  known  they  were  in- 
solvent :  That  ill^al  preferences  had  been  given  to  a  great  body  of  creditors, 
the  holders  of  notes :  And  that  the  agreement  to  accept  of  the  composition  had 
been  accomplished  by  means  of  a  collusion  between  the  bankrupts  and  the 
trustee,  and  by  withholding  proper  information  from  the  creditors.  To  this 
it  was  answered,  that  an  immediate  payment  of  a  composition,  which,  with 
former  dividends,  would  give  the  creditors  20a  in  the  pound,  was  infinitely  pre- 
ferable to  the  contingent  and  xmcertain  probability  of  realizing  as  much  as 
would  pay  the  interest;  that  accordingly  the  great  majority  of  the  creditors, 
after  having  a  full  state  of  the  affairs  under  their  consideration,  were  satisfied 
that  this  was  reasonable ;  and  on  this  question  their  opinion  must  be  held  con- 
clusive, unless  fraud  or  collusion  could  be  established :  That  although  allegations 
to  that  effect  were  made,  they  were  not  only  not  proved  but  were  not  true :  That 
the  deeds  executed  by  the  partners  had  been  executed  at  a  time  when  they  were 
under  the  firm  belief  that  there  would  be  a  reversion  of  the  company's  funds, 
and  so  their  estates  would  not  be  liable  to  be  attached ;  and  that  the  payment 
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of  the  notes  was,  under  the  circumstances,  a  highly  expedient  and  proper 
measure,  and  done  with  no  view  to  give  a  preference. 

In  the  course  of  the  preparation  of  the  record,  the  appellants  obtained  a 
diligence  from  the  Lord  Ordinary  for  recovering  certain  writings,  conform  to  a 
specification;  and  in  consequence  the  following  schedule  was  served  upon 
Alexander,  in  reference  to  which  he  was  cited  to  depone  as  a  haver : 

"  1.  All  letters  received  from  Edward  Alexander  of  Powis,  or  others,  con- 
"  nected,  directly  or  indirectly,  with  the  affairs  of  the  [6]  Stirling  Banking 
*'  Company,  or  the  private  estates  of  the  individual  partners,  between  the  11th 
"  day  of  February  1826  and  2d  day  of  March  1830. 

"  2.  All  memorials  to  and  opinions  from  counsel,  as  well  as  correspondence 
"  in  relation  to  heritable  securities  granted  by  Mr.  Alexander  in  favour  of  his 
*'  wife  and  children  in  March  and  April  1826,  and  also  as  to  the  renunciation 
''  of  these  securities ;  likewise  in  relation  to  a  composition  of  17s.  per  pound, 
"  proposed  to  be  paid  to  the  creditors  of  the  Stirling  Banking  Company  in  1828, 
"  and  embracing  the  correspondence  had  with  Mr.  James  Cleghom,  accountant, 
"  employed  in  preparing  the  states,  &c.  connected  with  that  offer. 

"  3.  All  the  memoranda,  notes,  letters,  and  correspondence,  drafts,  jottings, 
"  missive  letters,  states,  extracts  and  abstracts  of  proposals,  views  or  sketches 
''  of  affairs,  memorials  and  opinions,  circulars,  minutes,  and,  in  general,  all  the 
"  documents,  scrolls,  and  copies  transmitted  by  Mr.  Cleghom,  accountant,  to 
"  Mr.  Alexander,  in  the  month  of  December  last. 

"  4  All  letters  of  renunciation,  written  or  subscribed  by  Mr.  James  Edward 
"  Alexander,  renouncing  or  offering  to  renounce  his  heritable  security  over 
"  Powis." 

On  being  examined,  he  was  interrogated, "  Whether  or  not  he  is  in  possession 
"  of  the  documents,  scrolls,  and  copies  transmitted  by  Mr.  Cleghom,  the 
"  accountant,  to  the  deponent,  in  the  month  of  December  last  ?  Depones,  That 
"  though  it  appears  to  the  deponent,  that,  under  the  diligence,  the  objectors  are 
"  not  entitled  to  call  for  all  the  documents  referred  to  in  the  forgoing  inter- 
"  rogatory,  the  deponent  does  not  object  to  make  an  answer  thereto ;  and  he 
'*  accordingly  depones,  that  all  states  and  documents  r^^rding  the  negotiations 
"  with  Mr.  Thomas  Kinnear  in  1828,  when  an  attempt  was  nwide  to  induce  Mr. 
"  Kinnear  to  guarantee  an  offer  of  17&  per  pound  to  the  Bank  creditors,  and 
''  including  the  correspondence,  jottings,  and  calculations  in  Mr.  Cl^hom's 
"  hands,  were  transmitted  to  the  deponent  by  Mr.  Cleghom,  at  his,  the  deponent's 
"  request.  Depones,  that  the  deponent  destroyed  the  whole  of  the  said  writings, 
*'  with  the  exception  of  what  are  contained  among  the  writing  already  produced. 
"  Depones,  that  the  deponent  destroyed  them  at  different  tunes  as  useless,  and 
"  after  the  foresaid  negotiation  failed.  Interrogated,  Whether  or  not  the 
"  deponent  destroyed  any  of  the  documents  referred  to  within  the  last  two 
"  [6]  months  ?  Depones,  that  he  has  no  doubt  that  he  destroyed  some  of  them 
"  within  the  aforesaid  period.  Interrogated,  Whether  or  not  he  destroyed  any 
*'  of  these  documents  within  the  last  month  ?  Depones,  that  he  thinks  he  did. 
"  Interrogated,  Whether  or  not  he  destroyed  any  of  these  documents  within  the 
"  last  fourteen  days  ?    Depones,  that  he  did  not." 

At  the  same  time  the  following  schedule  was  served  on  Smith,  the  trustee, 
in  regeird  to  which  he  was  cited  to  depone  as  a  haver: 

"  1.  All  letters  received  from  Edward  Alexander  of  Powis,  or  others,  con- 
"  nected,  directly  or  indirectly,  wiih  the  affairs  of  the  Stirling  Baiiking  Company, 
"  or  the  private  estates  of  the  individual  partners,  between  the  11th  day  of 
"  February  1826  and  2d  day  of  March  1830. 

''  2.  All  memorials  to  and  opinions  from  counsel,  as  well  as  correspondence 
"  in  relation  to  certain  heritable  securities  granted  by  Mr.  Alexander  in  favour 
"  of  his  wife  and  children  in  March  and  Apnl  1826,  and  also  as  to  the  renuncia- 
*'  tion  of  these  securities,  and  particularly  all  private  letters  from  Mr.  Edward 
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"  Alexander,  or  from  Mr.  James  Edward  Alexander,  or  from  Mr.  John  Forman 
"  W.S.,  in  reference  to  the  renunciation  of  the  heritable  securities,  and  specially 
"  in  reference  to  Mr.  James  Edward  Alexander's  letter  of  9th  May  1829." 

After  making  several  productions,  and  replying  to  many  interrogatories,  he 
was  interrogated,  **  Whether  or  not  the  deponent  has  put  away  or  destroyed  any 
"  of  the  writings  called  for  ?  Depones,  that  on  Saturday  last,  after  receiving 
"  his  citation  to  appear  and  be  examined  as  a  haver  this  day,  on  looking  over 
"  Mr.  Alexander's  letters  to  him,  he  found  one  entirely  of  a  private  nature,  and 
"  relating  solely  to  his,  Mr.  Alexander's,  own  private  affairs:  That  the  said 
"  letter  appeared  to  have  been  written  under  the  influence  of  irritation,  and  as 
"  it  did  not  refer  to  the  heritable  securities,  or  to  any  intended  offer  of  com- 
"  position,  and  appeared  to  the  deponent  to  be  of  no  consequence  whatever,  the 
"  deponent  destroyed  it." 

In  consequence  of  these  depositions,  and  on  certain  other  grounds  unnecessary 
to  be  stated,  the  appellants  presented  a  petition  and  complaint  to  the  Ck)urt  of 
Session,  praying  them  "  to  find  that  the  said  Edward  Alexander  and  Alexander 
"  Smith  did  wrong  in  concealing,  putting  away,  or  cancelling  the  documents 
"  before  mentioned,  and  to  inflict  upon  them  such  [7]  censure  as  your  Lordships 
"  may  think  suitable ;  and  farther,  on  the  various  grounds  before  detailed,  to 
''  remove  the  said  Alexander  Smith  from  his  office  as  trustee,  and  appoint  the 
''  said  creditors  to  proceed  in  the  election  of  a  new  trustee,  in  terms  of  the 
*'  statute ;  and  farther,  to  find  the  said  Edward  Alexander  and  Alexander  Smith 
"  liable  to  the  petitioners  in  the  expenses  of  this  petition  and  consequent  pro- 
"  cedure,  and  decern." 

In  defence  against  this  complaint,  Alexander  stated,  that  he  had  considered 
the  documents  of  no  importance— had  acted  through  ignorance,  and  expressed 
his  r^ret.  Smith  stated,  that  the  letter  alluded  to  was  one  of  somewhat  an 
intemperate  nature,  addressed  to  him  by  Alexander,  and,  under  the  influence  of 
temporary  irritation,  making  certain  unfounded  charges;  and  that,  being 
unwilling  to  have  these  exposed  to  the  public  eye,  and  not  being  aware  that  he 
might  have  had  the  protection  of  the  commissioners,  be  had  destroyed  the  letter, 
for  which  he  also  expressed  contrition. 

In  reference  to  the  petition  for  approval  of  the  composition,  the  Court 
granted  the  prayer  thereof  on  the  10th  July  1830,  and  at  the  same  time  dismissed 
the  petition  and  complaint,  and  found  the  respondents  entitled  to  expenses. 

Robertsons  appealed. 

Appellants. — 1.  The  grounds  on  which  the  appellants  opposed  the  approval 
of  the  offer  of  composition  were  relevant,  smd  more  especMly  that  which  was 
rested  on  the  averment,  that  full  payment  might  be  obtained ;  but  the  Court 
below  refused  to  allow  evidence  to  be  taken  in  support  of  this  allegation,  and 
therefore  a  remit  ought  to  be  made  to  the  effect  of  allowing  such  evidenca  It 
is  no  answer  to  say,  that  a  great  majority  of  the  creditors  accepted  of  the  com- 
position; the  appellants  are  creditors,  and  they  are  entitled,  in  terms  of  the 
statute,  to  be  heard  in  opposition  to  it,  and  to  have  their  averments  duly 
inquired  into ;  but  there  was,  in  point  of  fact,  adduced  such  written  evidence  as 
established  the  averments,  or,  at  all  events,  raised  such  a  strong  case  as  to 
entitle  the  appellants  to  a  thorough  investigation. 

2.  Although  it  is  admitted  by  the  respondents,  that  they  [8]  destroyed 
documents  bearing  on  the  present  question  after  the  diiscussion  had  commenced, 
and  although  the  trustee  admits  that  he  did  so  after  he  was  specially  cited  xmder 
the  warrant  of  the  Court,  yet  the  prayer  of  the  petition  and  complaint  has  not 
only  been  refused,  but  the  Court  below  have  actually  approved  of  their  conduct 
by  finding  them  entitled  to  full  expenses. 

Respondenis, — 1.  The  question,  whether  an  offer  of  composition  is  reasonable, 
is  one  peculiarly  fitted  for  the  consideration  of  the  creditors ;  and  the  le^slature 
has  declared  that  this  shall  be  ascertained  by  the  votes  of  a  certain  majority. 


Digitized  by 


Qoo^^ 


▼.  WUKm  ft  ttuiw.  ROBERTSONS  V.    ALEXANDER,   &c.  471 

In  the  present  case  there  is  not  only  that  majority,  but  almost  all  the  creditors 
who  have  any  real  interest  in  the  estate  have  concurred,  £knd  not  a  single  one 
opposes  the  approval,  except  a  father  and  two  sons  acting  under  a  latent  influence. 
In  these  circumstances  it  is  necessary  to  show  strong  and  mcinifest  grounds  for 
holding  the  composition  unreasonable  before  any  sanction  can  be  given  to  such  a 
proposition.  No  such  evidence  has  either  been  produced  or  referred  to ;  on  the 
contrary,  the  statements  of  the  appellants  themselves  show  that  the  oflfer  is 
highly  advantageous  to  the  creditors.  It  is  said  that  there  may  be  a  reversion 
under  proper  management ;  this  is  quite  true ;  £knd  indeed,  imless  there  had  been 
such  a  prospect,  no  offer  of  composition  would  have  been  made,  smd  no  one  would 
have  interposed  as  cautioner.  But,  on  the  other  hand,  there  may  be  a  loss ;  and 
therefore  it  is  infinitely  better  to  accept  of  an  immediate  and  certain  payment 
of  20s.  in  the  pound  than  to  continue  an  expensive  administration,  at  the  risk  of 
loss,  for  the  purpose  of  realizing  the  interest. 

2.  The  petition  and  complaint  was  not  resorted  to  with  any  fail*  purpose,  but 
merely  to  harass  the  respondents,  and  prejudice  the  Court  against  them.  The 
documents  which  were  inadvertently  destroyed  were  of  no  vfdue ;  and  copies  of 
them,  or  at  least  of  the  greater  part  of  them,  were  in  existence,  so  that  the 
appellants  had  no  true  interest  to  complain. 

Lord  Cbancbllor. — "  My  Lords,  This  is  certainly  one  of  the  most  important  cases,  in 
point  of  amount,  which  has  for  many  years  come  before  your  Lordships  for  judgment ; 
and  in  reference  to  the  large  fund  which  the  pendency  of  this  appeal  kept  in  suspense, 
and  the  interest  of  the  creditors  of  the  insolvent's  estate,  your  Lordships  were  pleased, 
on  the  report  of  your  Committee,  to  advance  the  appeal,  and  allow  it  to  be  brought  on 
before  others  prior  in  point  of  date.  The  last  of  the  interlocutors  was  pronounced  m 
the  month  [9]  of  July  1830;  and  your  Lordships  are  now,  early  in  the  following 
February,  about  to  pronounce  final  judgment.  I  trust  that  this  will  soon  be  no  longer 
reckoned  an  extraordinary  dispatch,  and  that  the  same  speed  will  be  found  in  other 
castss  to  result  from  the  re^ar  course  of  proceeding. 

"  My  Lords,  it  is  very  much  to  be  regretted  that  some  provisions  were  not  made  in 
the  statute  of  the  54  G.  3,  the  construction  of  which  is,  to  a  certain  degree,  now  brought 
under  consideration,  with  a  view  to  giving  that  finality,  if  I  may  so  speak,  to  proceedings 
in  the  Court  below  in  matters  arising  out  of  bankruptcies,  in  Scotland,  which,  except  in 
peculiar  cases,  is  given  in  England  to  the  proceedings  in  bankruptcy  by  the  statute  law 
of  the  land.  It  is  known  to  your  Lordshipe,  that  in  England  the  great  object  of  the 
Legislature  being  in  this  respect  to  promote  dispatch,  and  to  prevent  the  estates  of 
bankrupts  being  torn  to  pieces  by  endless  litigation,  a  deviation  is  made  from  the 
ordinary  rule,  which  enables  parties,  where  there  have  been  interlocutory  orders  or  final 
decrees  in  courts  of  equity,  to  appeal  to  your  Lordships'  House ;  for,  in  bankruptcy,  no 
appeal  is  allowed,  unless  the  Court,  moved  by  the  peculiar  circumstances  of  the  case — a 
thing  of  rare  occurrence — gives  leave  to  file  a  bill  with  the  express  view  of  enabling  the 
party,  against  whom  the  decision  is  made,  to  appeal  against  it  Unfortunately  this  is 
not  the  law  in  Scotland ;  and  although  in  the  case  of  the  Stirling  Banking  Company  v, 
Stei^,^  which  was  an  appeal  from  an  order  of  the  Court  of  Session  discharging  the 
bankrupt,  which  order  was  opposed  by  a  small  number  of  creditors,  and  that  small 
number  stated  to  have  received  very  httle  countenance.  Lord  Eldon  appears  to  have 
been  at  first  inclined  to  doubt  whether  an  appeal  lay  against  an  order  of  the  Court  of 
Session ;  yet,  on  looking  into  the  acts  of  parliament,  and  referring  to  the  common  law 
jarisdiction  of  this  House  as  a  Court  of  Appeal  in  all  cases  where  the  right  of  appeal  is 
not  expressly  taken  away,  his  Lordship  had  no  doubt  ultimately  that  the  appeal  lay. 
No  question  has  been  raised  in  the  present  case  as  to  the  competency  of  this  appeal,  nor 
could  it;  for,  after  the  consideration  given  by  Lord  Eldon  to  the  matter,  and  the 
suggestion  he  expressly  threw  oat,  with  a  view  to  inducing  the  Legislature,  when  the 
bankrupt  law  of  ScoUimd,  namely,  the  act  of  the  33  O.  3,  should  be  revised,  to  rectify 

^  See  2  Bell,  p.  447  and  453.  The  judgment  of  the  Court  of  Session  was  affirmed 
27th  May  1803.     Marshall  et  aliiy  Creditors  of  Stein,  v.  Stein. 
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this  defect,  and  to  render  the  law,  in  that  respect,  similar  in  the  two  parts  of  the  kingdom, 
several  acts  passed,  and  among  others  the  48  G.  3  (not  five  years  after  Lord  Eldon  had 
thrown  out  that  suggestion),  enacted  in  part  for  the  purpose  of  restricting  the  right  of 
appeal,  and  taking  it  away  in  the  case  of  [10]  interlocutory  orders,  unless  where  the 
Court  gave  leave,  or  there  was  a  difference  of  opinion  on  the  Bench,  yet  the  matter  now 
under  consideration  was  passed  over  entirely  without  observation,  and  no  change  made 
in  the  law  previously  existing.     Then  came  the  act  on  which  this  question  arises,  the 
54  G.  3  ;  and  I  think  there  is  nothing  in  that  act  to  interfere  with  the  appellate  juris- 
diction, either  in  a  case  of  ordinary  discharge,  or  in  a  case  of  discharge  under  the  fifty- 
ninth  section,  a  composition  being  sanctioned ;  nor  do  I  understand  that  it  is  contended 
on  the  part  of  the  Eespondent  &at  this  appeal  is  not  competent    We  are  therefore 
placed  in  the  situation  in  which,  with  regard  to  the  commissioners  of  bankrupt  here,  the 
Court  of  Chancery  stands,  a  court  of  final  resort ;  and  without  having  access  to  more 
than  that  which  appears  upon  the  written  documents  before  us,  we  are  called  upon  to 
go  through  the  whole  mass  of  accounts  for  the  purpose  of  ascertaining  the  question  which 
was  before  the  Court  below,  and  was  before  the  parties  immediately  interested ;  I  mean 
the  meeting  of  the  creditors  themselves.     The  Lc^slature  has  said,  that  if  a  composition 
shall  be  offered  and  accepted,  at  a  meeting  duly  called,  by  nine-tenths  in  number  and 
value  of  the  creditors,  unless  that  is  objected  to,  it  shall  be  deemed  final,  and  shall 
entitle  the  Court  to  give  the  bankrupt  his  discharge,  unless  the  Court,  on  objection  made 
on  behalf  of  any  part  of  the  creditors,  shall  be  of  opinion  that  it  was  not  reasonable,  or 
that  the  requisite  of  the  statute  had  not  been  complied  with ;  namely,  the  requisite  of 
nine-tenths  in  number  and  value.     The  statute  appears  clearly,  upon  the  sound  con- 
struction of  the  fifty-ninth  section,  to  have  given  a  right  to  deliberate,  first,  upon  the 
reasonableness,  by  which  I  understand  the  reasonableness  of  the  offer  at  the  time  the 
creditors,  nine-tenths  in  number  and  value,  agreed  to  accept  it ;  for  I  hold  that  to  extend 
the  time  is  a  doctrine,  ventilated  by  Mr.  Bell,  adverse  to  the  policy  of  the  bankrupt  law 
— a  doctrine  without  authority,  and  which  would  enable  any  creditor,  by  holding  out 
and  engaging  in  a  protracted  litigation,  to  bring  the  matter  before  the  Court  in  circum- 
stances altogether  different  from  those  wherein  the  creditors  were  called  upon  to  exercise 
their  discretion  of  accepting  or  refusing  the  composition.     I  say  so  vdth  a  reservation  of 
any  thing  in  the  nature  of  surprise,  or  any  new  information,  {res  novUer  vemens  ad 
notitiamy)  with  respect  to  the  nature  of  the  funds  at  the  time  the  composition  was 
accepted  by  the  creditors ;  but  excluding  any  consideration  of  the  increased  value  of  the 
property  between  the  date  of  the  composition  accepted  and  the  period  of  the  Court's 
coming  to  its  decision.     The  Court  is  to  see,  first,  that  the  composition  was  reasonable ; 
and,  secondly,  that  the  statutory  requisite  had  been  complied  with,  by  nine-tenths  in 
number  and  value  having  accepted.     Now,  I  take  it  to  be  clear,  that  though  p.1]  the 
question  of  reasonableness  was  here  before  the  Court,  it  is  the  duty  of  the  Court  in  all 
cases  to  lean  much,  I  may  almost  say  exclusively,  towards  that  which  the  creditors 
themselves,  by  the  large  statutory  majority  in  number  and  value,  have  thought  fit  to 
accept.     They  decide  on  the  nearest  view  of  the  circumstances ;  and  they,  at  all  events, 
are  the  best  judges  of  what  is  for  their  own  interest.     The  very  large  proportion  of  those 
who  are  interested  is  required  by  the  Legislature  to  concur,  for  the  reason  that  so  large 
a  proportion  gives  a  fair  security,  in  ordinary  cases,  that  that  which  has  been  so  offered 
and  so  accepted  is] good  for  the  whole  as  well  as  for  the  nine-tenths;  and  that  the 
remaining  tenth  who  do  not  accept  are  influenced  by  an  unsound  view  of  the  state  of 
the  affairs  of  the  bankrupt,  or  possibly  by  a  less  sound  view  of  their  own  interest  than 
that  taken  by  the  great  majority  which  has  accepted.    This  does  obviously  not  exclude 
the  jurisdiction  of  the  Court,  where,  from  the  peculiarity  of  the  circumstances,  it  is 
obvious  that  the  creditors  have  done  wrong ;  if  it  is  quite  plain  that  they  have  acted 
under  a  false  impression  of  the  nature  of  the  funds  or  false  views  taken  of  their  own 
interest,  it  is  clear  that,  in  such  a  case,  the  Court  has  a  right  to  say  they  have  accepted 
an  unreasonable  offer,  although  nine-tenths  in  number  and  value  concurred ;  but  in  all 
cases  the  leaning  ought  to  be  strongly  in  favour  of  an  offer  so  accepted,  and  in  all  cases 
the  burden  of  the  contrary  proof  ought  to  be  held  strictly  to  lie  upon  those  who  would 
bring  the  Court  to  that  conclusion. 

**  My  Lords,  with  these  views  of  the  case  I  have  looked  into  the  evidence  which  was 
before  the  Court  below,  and  which  has  been  brought  before  your  Lordships.  We  have 
now  to  judge  of  the  same  question,  whether  the  creditors  did  well  in  accepting  that 
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offer ;  and  I  am  called  upon  by  the  counsel  for  the  appellants  in  this  case  to  advise 
your  Lordships,  that  nineteen  hundred  persons,  (five  or  six  hundred  of  whom  were 
actually  present  at  the  meeting,  and  the  rest  of  whom  authorized  those  to  act  for  them,) 
claiming  an  amount  of  debt  so  large  as  L.  169,000,  were  all  so  little  aware  of  what  it 
most  imported  them  accurately  to  know,  or  were  all  so  careless  about  their  own  interests, 
as,  either  from  underrating  the  value  of  the  estate,  to  have  taken  a  composition  less  than 
it  would  have  afforded,  or,  for  reasons  largely  urged  at  the  bar,  (other  than  the  mere 
amount  of  the  sum  offered,)  to  have  agreed  to  that  which,  in  those  circumstances,  and 
aware  of  the  value  of  the  estate,  they  ought  not,  upon  a  sound  view  of  their  own 
interests,  to  have  done.     Could  I  advise  your  Lordships  lightly  to  come  to  the  con- 
clusion,— even  if  a  smaller  number  had  constituted  the  meeting, — ^that  they  had  formed 
a  wrong  estimate  either  of  the  bankrupt's  estate  or  their  own  interest,  in  preferring  the 
security  of  a  cautioner  to  the  chance  of  a  better  dividend  in  case  the  land  were  brought 
to  sale  t    If  I  could  not,  [12]  there  ought  indeed  to  be  very  strong  circumstances  to 
make  me  hold,  that  nineteen  hundred  out  of  little  more  than  two  thousand  (and  of 
those  five  or  six  hundred  actually  present)  were  to  be  considered,  on  the  representation 
of  a  four-hundredth  part  of  the  whole,  to  have  committed  such  a  mistake.     It  appears 
to  me,  to  say  the  least  of  it,  the  supposition  of  a  bare  but  most  remote  possibility. 
My  Lords,  Courts  of  law  cannot  act  on  such  suppositions.     Courts  cannot  act  upon  a 
thing  merely  because  it  is  not  absolutely  impossible  that  it  should  be  true ;  they  must 
act  as  dealing  with  the  affairs  of  men  upon  the  ordinary  rules  which  guide  persons  of 
sound  minds  in  the  discharge  of  their  duties  to  themselves.     It  is  clear  that  an  offer  of 
20s.  in  the  pound,  ready  money,  with  the  security  of  solvent  bondsmen,  though  without 
interest,  may  be  a  much  more  advisable  thing  to  accept  than  the  chance  of  20s.,  plus 
one  shilling  in  the  pound  of  interest^  without  a  bondsman,  and  contingent  upon  the  sale 
of  an  estate  in  Scotland  being  so  soon  completed,  and  so  successfully  accomplished,  as 
to  produce  that  21s.  in  the  pound  on  the  amount  of  their  debts ;  especially  as  they  are 
guaranteed  against  an  event  which  at  all  times,  and  which,  in  1827-8-9,  of  all  years, 
was  not  surely  a  very  remote  possibility,  namely,  a  fall  in  the  value  of  land ;  and  had 
the  security  of  the  bondsmen  to  stand  against  adverse  circumstances  of  any  nature  what- 
ever.   The  meeting  took  all  this  into  consideration ;  and,  upon  the  great  numbers  who 
concurred,  it  is  impossible  to  suppose  that  any  imposition  can  have  been  practised.     My 
Lords,  I  have  no  doubt  whatever  that  the  Court  of  Session  did  come  to  a  sound  conclu- 
sion upon  this  subject ;  nevertheless,  I  cannot  sanction,  by  passing  it  by  unnoticed,  the 
doubt  expressed  as  to  the  relevancy  of  the  evidence  with  respect  to  the  amount  of  the 
estate.     I  think  that  doubt  was  not  justified ;  for  if  it  had  been  proved,  that  instead  of 
being,  according  to  the  calculation,  L.38,000,  the  property,  if  rightly  sold,  would  have 
produced,  for  instance,  half  a  million,  no  one  can  deny,  that  this  would  go  to  show, 
that  the  great  majority  of  creditors,  though  acting  for  their  own  interests,  had  accepted 
bad  terms,  and  if  it  appeared,  on  the  whole,  clear  that  the  proposition  ought  not 
to  have  been  accepted,  then  the  matter  must  have  been  re-opened.     I  shall  humbly 
advise  your  Lordslupe  to  afiirm  the  interlocutor  appealed  from  in  the  first  case,  but 
without  costs. 

"With  respect  to  the  second  case,  I  certainly  am  under  the  necessity  of  recommend- 
ing your  Lordships  to  come  to  a  different  conclusion.  Mr.  Smith  the  trustee,  not  a  man 
of  business,  but  a  country  gentleman,  acted  as  what  we  should  in  this  country  call  the 
the  sole  assignee  of  the  estate  and  effects  of  the  bankrupt  In  the  course  of  a  con- 
troversy, which  has  brought  the  matter  ultimately  to  this  House,  he  was  served  with 
diligence,  (a  writ  in  the  nature  of  a  subpoma  duces  p.3]  tecunif)  to  bring  all  instruments 
in  his  possession  before  the  Court,  for  the  purposes  of  justice.  After  being  served  with 
this  writ,  of  the  exigency  of  which  he  ought  to  have  been  aware,  he  thinks  fit  to  destroy 
a  letter  which,  even  by  his  own  account  of  it  upon  his  oath,  when  endeavouring  to 
explain  away  this  rash  act  of  his,  clearly  appears  to  have  come  within  the  description  in 
the  writ  I  say  deliberately,  that  after  having  been  served  with  that  process,  if  he 
thought  it  as  clear  as  noonday  that  the  letter  did  not  come  within  exigency  of  the  writ, 
he  ought  not  to  have  destroyed  it  But  admitting,  that  it  seemed  to  him  to  come  within 
the  exigency  of  the  writ^  he  had  no  business  to  destroy  it  upon  any  fancied  notion  of  its 
immateriality,  or  even  to  have  exercised  any  discretion  in  considering  whether  it  was 
material  or  not  It  is  needless  to  add,  that  there  would  be  no  security  in  the  administra- 
tion of  justice — no  security  for  parties  whose  dearest  interests  depend  on  the  conservation 
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of  evidence — if  such  a  rule  should  be  established  as  that  for  which  an  opening  is 
presented  by  what  appears  to  have  been  said  in  the  Court  of  Session  when  dealing  with 
this  evidence,  that  the  gentleman  seemed  to  have  acted  through  inadvertence.  I  am 
satisfied  he  did  not  do  it  through  inadvertence,  though  he  may  bj  no  means  have  thought 
he  was  acting  wrong;  but  no  one  shall  be  heard  to  say  in  a  Court  of  law  that  he 
destroyed  a  paper  through  inadvertence  at  any  time ;  least  of  all  shaU  any  man  be  heard 
to  say  that  he  destroyed  a  paper  through  inadvertence,  when  he  tells  you  in  the  same 
breath  that  he  destroyed  it  after  being  served  with  notice  to  produce  it.  That  notice 
determines  inadvertence ;  that  notice  puts  all  question  of  inadvertence  out  of  Court ; 
that  notice  makes  him  advertent  whether  he  will  or  no.  He  is  at  his  peril  to  be 
advertent ;  and  he  shall  not  be  heard  in  any  Court  of  law,  either  in  Scotland  or  England, 
to  say  that,  after  the  service  of  the  writ,  he  destroyed  that  which  the  writ  called  upon 
him  to  produce,  and  to  keep  for  the  purpose  of  production.  Even  if  he  had  thought 
that  the  paper  was  not  aimed  at  by  the  writ,  he  had  no  business  to  destroy  it  then. 
There  are  times  and  seasons  enough  for  destroying  useless  papers,  other  than  those 
times  and  seasons,  important  in  their  nature,  suspicious  in  their  occurrence,  which  follow 
the  service  of  a  writ  like  this ;  and  be  it  observed,  too,  when  the  party,  in  obedience  to 
that  writ,  was  called  upon  to  produce  it  on  an  early  day.  He  ought  hardly  at  such  a 
time  to  have  destroyed  a  letter,  even  if  he  was  aware,  which  he  was  not,  that  the  letter 
was  not  one  which  the  writ  required  him  to  keep  and  to  produce.  Nevertheless,  the 
Court  of  Session  have  not  only  said  that  this  gentleman  was  liable  to  no  censure,  but 
they  have  ordered  the  costs  incurred  by  him  to  be  paid  by  the  party  who  made  the 
application  to  the  Court.  I  cannot  understand  the  ground  of  that  decision.  I  do  not 
see  that  it  is  p.4]  founded  in  reason ;  I  am  sure  it  is  not  founded  in  the  usual  practice 
of  Courts  of  justice  in  any  part  of  the  world ;  and  I  take  it  to  be  inconsistent  with  the 
ordinary  practice  of  the  Court  of  Session  itself ;  for  in  the  case  of  M'Rae  v,  Mackenzie, 
a  petition  and  complaint  having  been  presented  to  the  Court  against  a  bankrupt,  by  his 
trustees  and  commissioners,  for  having  written  to  them  certain  scurrilous  letters,  the 
Court  dismissed  the  complaint  on  the  ground,  as  I  understand,  that  it  was  incompetent, 
by  which  I  infer  they  meant  that  they  had  not  jurisdiction  to  deal  with  it  That  was  a 
case  for  granting  costs,  against  a  party  bringing  another  before  the  Court,  to  the  party 
who  was  the  object  of  the  application,  the  question  being  one  in  which  the  Court  had 
no  jurisdiction ;  nevertheless,  they  reused  to  award  the  costs  to  the  man  not  within 
their  jurisdiction,  and  they  refused  to  award  them  because  of  the  impropriety  of  the 
expressions  he  had  used  in  his  letter.  That  is  going  on  a  principle  diiSerent  from  the 
one  on  which  they  have  determined  this  case ;  and  that  was  a  much  weaker  case  for 
refusing  costs  to  the  person  whose  conduct  was  impeached  than  this  is,  for  giving  costs 
to  the  person  charged  with  the  indiscretion,  unless  it  is  meant  to  be  said  that  it  is  a 
worse  offence  for  a  man  to  write  an  abusive  letter,  than  for  a  trustee  to  destroy  a  paper, 
after  being  served  with  a  subpoena  duces  tecum  to  keep  and  produce  it  There  is  no 
comparison  between  the  two  cases ;  and  the  same  principle  which  induced  the  Court  to 
refuse  the  expenses  in  the  former  case  ought,  in  my  opinion,  to  have  induced  it  to  give 
the  expenses  in  the  latter  to  the  party  complaining.  My  Lords,  I  have  said  Mr.  Smith 
is  not  a  man  of  business,  and  that  is  a  circumstance  of  great  extenuation.  If  he  had 
been  a  man  of  business,  I  should  have  recommended  to  your  Lordships  to  remit  the 
case,  with  direct  words  of  censure ;  but  he  is  not  a  professional  man,  and  it  is  very 
possible  he  may  have  thought  this  an  act  of  kindness  towards  Alexander,  who  had  written 
what  he  calls  a  private  letter  in  a  moment  of  irritation.  With  respect  to  Alexander,  I 
think  he  had  better  not,  in  the  peculiarly  delicate  situation  of  the  bankrupt,  have 
destroyed  any  part  of  these  papers ;  but  he  did  so  on  a  supposition  very  plausibly  put 
forward,  that  they  were  the  correspondence  between  himself  and  another  person  on  the 
question  of  obtaioing  security,  and  that  treaty  having  failed,  he  destroyed  the  letters ; 
but  there  is  a  material  circumstance,  and  which  widely  differs  his  case  from  Mr.  Smith's ; 
what  he  did  was  before  he  was  served  with  the  di^gence  of  the  Court,  and  therefore, 
though  I  am  dear  the  Court  ought  not  to  have  allowed  him  his  expenses  in  this  case, 
neither  do  I  think  the  Court  ought  to  have  allowed  expenses  as  against  him,  in  favour 
of  the  petitioners ;  and  I  shall  therefore  move  your  Lordships  Uiat  this  case  be  sent 
back  to  the  Court,  with  instructions,  which  I  shidl  dictate,  according  to  the  p.5]  tenor 
of  the  principles  I  have  taken  the  liberty  to  lay  down.  My  Lords,  I  hold  this  to  be  a 
case  of  importance ;  for  it  is  highly  necessary  to  guard  against  whatever  would  break 
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in  upon  that  most  sacred  rule,  the  preservation  of  evidence,  in  order  to  its  heing  produced 
in  our  Courts  of  justice,  and  to  repress  any  destruction  of  it  by  the  hand  of  the  keeper  ; 
and  above  all,  after  the  Court  has  issued  its  process  to  bring  the  evidence  into  Court. 
In  the  second  case,  therefore,  is  it  your  Lordships*  pleasure  that  the  interlocutor  appealed 
from  be  forthwith  remitted,  with  instructions  to  the  Court  below  to  dismiss  the 
complaint  as  against  Alexander,  but  without  expenses,  and  to  find  that  Smith  ought  not 
to  have  destroyed  the  letter  of  Alexander  to  himself,  after  he  had  been  served  with 
diligence ;  thus  taking  upon  himself  to  judge  of  its  materiality,  when  he  ought  to  have 
kept  it  ready  to  produce  under  the  diligence,  and  find  him  liable  in  expenses  in  the 
matter  of  the  petition  1 " 

The  House  of  Lords  ordered  and  adjudged,  That  the  interlocutor  complained 
of  be  reversed,  and  the  cause  remitted  back  to  the  Court  of  Session,  with 
instructions  to  dismiss  the  petition  and  complaint  as  against  the  respondent 
Edward  Alexander,  without  expenses,  and  to  find  the  respondent  Alexander 
Smith  (the  trustee)  liable  to  the  appellants  in  their  costs  suid  expenses  of  the 
said  petition  and  complaint;  and  the  Lords  find,  that  the  said  respondent 
Alex£knder  Smith  acted  with  indiscretion,  upon  his  own  explanation,  in  destroy- 
ing the  letter  referred  to  in  his  deposition,  after  he  had  been  served  with  dili- 
gence (and  thus  took  upon  himself  to  judge  of  its  materiality);  whereas  he 
ought  to  have  kept  it  ready  to  produce  with  the  diligence. 

Appellants'  Authorities.— 2  Bell,  464 ;  Kirkpatrick,  July  5,  1827 ;  (5  Shaw  and 
Dunlop,  895 ;)  2  Bell,  469 ;  6  Vesey  junior,  622 ;  Tait  on  Evidence,  179 ;  Campbell. 
Aug.  8,  1783,  (3973). 

A.  Dobie — Richardson  and  Connell, — Solicitors. 


V.  Wilson  &  Shaw  16  [7  S.  150,  650]. 

James  Thomson,  Appellant — Lord  Advocate  (Jeffrey) — John  Campbell. 

Campbell's  Trustees,  Kespondenta — Lushington — David  Dundas. 

14th  February  1831. 

Partnership — Held  (reversing  the  judgment  of  the  Court  of  Session),  that  when  there 
is  no  conclusive  written  evidence  fixing  the  proportion  of  profits  to  be  drawn  by 
partners,  the  question  is  one  for  a  Jury;  and  a  remit  made  to  try  an  issue 
accordingly. 

Campbell's  Trustees  raised  an  action  before  the  Court  of  Session  against 
James  Thomson,  Writer  to  the  Signet,  setting  forth  that  their  constituent,  the 
late  Archibald  Campbell,  "  in  the  year  1798,  after  having  served  an  apprentice- 
"  ship  to  a  "Writer  to  the  Signet,  entered  into  the  office  of  Mr.  James  Thomson 
"*  of  Bogie,  W.S.,  defender,  as  a  clerk,  with  whom  he  continued  for  a  series  of 
"  years :  That,  after  being  some  time  in  the  defender's  office,  the  said  Archibald 
"  Campbell,  at  or  prior  to  the  year  1805,  came  to  have  the  principal  and  most 
**  confidential  situation  in  the  defender's  office  as  head  clerk,  and  in  that  situa- 
"  tion  had  the  chief  charge  or  superintendence  of  his  whole  business :  That  Mr. 
"  Campbell  thereafter  devoted  himself  so  exclusively  to  those  departments  of 
"  the  business  usually  performed  by  the  master  or  his  partner,  that  his  gains 
*'  by  writings  were  inconsiderable,  and  totally  inadequate  to  form  a  sufficient 
"  remuneration  either  to  Mr.  Campbell  or  to  any  person  of  his  education  and 
*'  standing  in  his  profession :  That  it  has  been  allied  by  the  defender,  that  Mr. 
*'  Campbell  continued  in  the  defender's  office  as  a  clerk  twelve  years  or  more: 
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"  That  during  the  said  period  the  said  Archibald  Campbell  rendered  the  most 
''  effectual  service  to  the  defender  in  his  extensive  suid  lucrative  business ;  but 
"  no  settled  account  ever  took  place  between  the  defender  and  Mr.  Campbell  in 
"  that  capacity :  That  thereafter  Mr.  Campbell  was  assimied  as  a  partner  by  the 
''  defender ;  and  although  the  precise  date  of  the  assumption  has  not  yet  been 
"  accurately  ascertained,  yet  it  will  be  established,  by  a  writing  under  the 
"  defender's  own  hand,  particularly  from  a  letter  addressed  by  him  to  the 
"  'Numerous  and  respectable  tencuitry  of  Auchterarder,'  on  the  13th  day  of 
''  February  1813,  that  the  said  Archibald  Campbell  was  assumed  [17]  a  partner 
'*  prior  to  that  date:  That  the  said  Archibald  Campbell  continued  a  partner 
'*  with  Mr.  Thomson,  devoting  his  whole  time  exclusively  and  assiduously  to 
*'  the  labours  of  the  business,  down  till  the  period  of  his  death  in  Jfiuiuary  1823  : 
''  That  no  settled  accounts  ever  took  place  between  the  defender  and  Mr.  Camp- 
"  bell  as  partners ;  in  consequence  of  which  the  claims  of  Mr.  Campbell,  both  as 
"  a  clerk  and  a  partner  of  the  defender,  fell  to  be  adjusted  between  the  defender 
''  and  the  pursuers,  as  Mr.  Campbell's  executors  and  trustees :  That,  subsequent 
"  to  Mr.  Campbell's  death,  various  propositions  were  made  by  the  pursuers  to 
"  the  defender  for  a  settlement  of  the  above  claims  on  reasonable  and  liberal 
"  principles,  which  were  all  rejected  or  evaded  by  the  defender :  That  thereafter, 
"  when  previous  offers  of  adjustment  made  to  the  defender  by  the  pursuers,  and 
"  by  the  said  Warren  Hastings  Sands,  one  of  their  number,  acting  as  agent  for 
"  them,  had  been  declined,  the  defender  himself  proposed  that  the  books  should 
"  be  laid  before  Mr.  James  Benton,  accountant  in  Edinburgh,  to  make  up  a  state 
*'  of  the  profits  appearing  from  the  books  to  have  been  made  on  the  same  busi- 
*'  ness,  to  which  the  pursuers  at  once  consented ;  and,  accordingly,  after  a  labour 
*'  of  nearly  two  years,  Mr.  Eenton  prepared  a  state,  to  be  produced  in  the  process 
"  to  follow  hereon,  from  which  it  appeared  that  the  net  realized  profits  of  the 
'*  said  concern,  from  the  1st  day  of  tfanuary  1813  till  the  28th  day  of  January 
"  1823,  the  period  of  Mr.  Campbell's  death,  amounted  to  L.23,955,  17s.  3d. 
"  Sterling,  exclusive  of  progressive  interest,  and  exclusive  also  of  Mr.  Campbell's 
"  share  of  L.1409,  7s.  2cL  of  profits  £knd  outlays  still  outstanding,  but  which  will 
"  be  ultimately  realized  by  the  defender."  They  therefore  concluded  to  have  it 
found  and  declared, "  that  the  said  Archibald  Campbell  was  a  partner  of  the 
*'  defender,  at  least  from  and  since  the  1st  day  of  Jsuiuary  1813,  and  as  such  that 
"  he  is  entitled  to  one-half  of  the  profits  and  emoluments  realized  by  the  con- 
"  cem  from  that  date  down  to  the  dissolution  of  the  partnership  by  Mr. 
"  Campbell's  death  on  the  28th  day  of  January  1823;  and  that  the  said 
"  Archibald  Campbell  was  entitled  to  a  fair  and  adequate  remuneration  from 
"  the  defender  for  the  charge  and  superintendence  taken  by  him  of  the  defender's 
"  extensive  business,  as  clerk,  prior  to  the  said  partnership,  according  to  the 
''  rate  of  payment  which  shall  [18]  be  declared  just  and  reasonable  by  persons 
"  of  experience  and  int^rity  in  the  same  profession." 

In  defence  Thomson  admitted,  that  Campbell  had  been  a  clerk  with  him 
from  1798  till  1813 :  That  in  April  of  that  latter  year  he  admitted  him  as  a 
partner  to  the  extent  of  one-tlnrd  share ;  and  he  stated,  that  at  the  same  time 
he  had  settled  with  him  for  all  claims  prior  thereto  as  clerk.  Campbell's  Trustees 
denied  that  there  had  been  any  settlement  relative  to  Campbell's  claims  as  a 
clerk ;  averred  that  he  was  admitted  as  a  partner  in  January  1813 ;  and  they 
founded  on  a  letter  addressed  by  Thomson  to  the  tenantry  of  one  of  the  estates 
of  which  he  had  the  management,  dated  February  1813,  in  which  he  stated,  that 
''  it  being  inconvenient  for  me  to  leave  Edinburgh,  I  have  sent  my  assistant  suid 
"  partner,  Mr.  Archibald  Campbell  W.S.,  to  collect  the  rents,"  &c.  This,  they 
maintained,  proved  the  fact  of  the  partnership ;  and  that,  as  it  was  not  aJleged 
that  there  was  any  special  contract,  the  rule  of  law  was,  that  each  partner  was 
entitled  to  one-half  of  the  profits. 

To  this  Thomson  answered,  that  there  was  no  such  rule  of  law  as  that  alleged : 
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That  there  was  merely  a  presumption  that  the  profits  were  to  be  divided  in  pro- 
portion to  the  stock  or  sloU  contributed :  That  this  was  a  question  of  fact  to  be 
fixed  by  a  jury;  and  that  Campbell  having  contributed  neither  capital  nor 
superior  skill,  nor  brought  any  adequate  or  proportional  increase  of  business,  and 
being  a  young  msji,  with  the  prospect  of  succeeding  to  an  established  business, 
it  was  impossible  to  presume  that  he  was  to  have  one-half  of  the  profits. 

The  Lord  Ordinary  [Meadowbank],  in  respect  of  its  being  admitted,  not 
generally,  but  under  different  qualifications,  which  are  denied,  that  Mr.  Camp- 
bell was  assumed  as  a  partner  by  Mr.  Thomson,  and  the  evidence  to  establish  a 
co-partnery  being  otherways  incomplete  and  defective,  while  (assuming  that 
there  was  a  partnership  betwixt  the  parties)  there  is  no  evidence  whatsoever  of 
any  agreement  as  to  the  extent  of  the  interest  of  the  parties  respectively  in  the 
profit  and  loss  of  the  alleged  concern ;  and  being  necessary  that  all  these  different 
points  should,  before  further  procedure,  be  fixed  and  determined ;  found  that  this 
case  must  be  remitted  to  the  Jury  Court,  in  order  that  issues,  exhausting  the 
said  matters,  may  be  prepared  and  sent  for  the  determination  of  a  jury. 

[19]  Campbell's  trustees  reclaimed,  and  prayed  the  Court  to  alter  and  find 
that  as  Campbell  was  a  partner  at  least  from  January  1813,  he  was  l^ally 
entitled  to  one  half  of  the  free  profits  and  emoluments  realized  by  the  concern 
from  that  date  down  to  the  dissolution  of  the  partnership  by  his  death :  That  he 
was  entitled  to  a  fair  remuneration  for  his  services  as  derk ;  and  that  on  these 
different  claims  the  defender  was  bound  to  hold  count  and  reckoning,  and  to  pay 
as  concluded  for  in  the  summona 

The  Court  remitted  to  the  Lord  Ordinary  to  reconsider  whether  the  case 
should  be  remitted  to  the  Jury  Court,  or  reported  upon  cases  in  the  usual  form ; 
and  his  Lordship  having  reported,  their  Lordships,  on  the  26th  of  May  1829, 
found  "  That  it  is  estabUshed  by  written  evidence  that  a  copartnery  was  entered 
"  into  in  January  1813,  in  respect  of  which  all  previous  claims  on  the  part  of 
"  Mr.  Campbell  must  be  pronounced  to  have  been  passed  from  and  discharged. 
"  Further,  that  the  presumption  of  law  is,  that  there  was  to  be  an  equal  partici- 
"  pation  in  the  profits  of  the  business  between  the  two  partners ; "  and  remitted 
to  the  Lord  Ordinary  to  hear  parties  farther  in  the  cause. 

Both  parties  appealed. 

Appellant  and  Bespondmt  {Thomson). — The  Court  below  have  misapprehended 
the  rule  laid  down  by  the  institutional  writers.  That  rule  is,  not  that  there 
shall  be  an  equal  participation  of  profits,  but  that  the  profits  shall  be  divided  on 
a  principle  of  equality,  having  reference  to  the  amount  of  the  stock  contributed. 
Thus,  if  one  partner  shall  contribute  two-thirds  and  cinother  a  third,  and  there 
is  no  stipulation  as  to  the  proportion  in  which  the  profits  are  to  be  divided,  the 
law  does  not  presume  that  they  shall  be  equally  divided — that  is,  that  each 
partner  shall  receive  one-half,  but  that  they  shall  be  divided  on  the  principle  of 
equality,  meaning  that  the  one  shall  get  two-thirds  and  the  other  one-third. 
But  where  the  parties  are  at  issue  as  to  the  value  of  the  amount  of  the  stock 
contributed,  the  question  must  be  submitted  to  a  Jury,  who  will  take  all  the 
circumstances  into  consideration,  arising  either  from  the  relative  position  of  the 
partners,  their  comparative  skill,  experience,  means  of  enlarging  the  business, 
and  the  probabilities  of  the  one  succeeding  to  the  [20]  other,  £knd  will  arrive  at 
the  result  as  to  what  is  the  true  contribution  of  stock,  whether  consisting  of 
capital,  money,  clients,  &c.,  and  from  that  be  able  to  fix  the  proportion  of  the 
profits  which  ought  to  be  drawn  by  each  of  them.  This  was  the  course  followed 
in  the  English  case  of  Peacock  v.  Peacock,  which  is  in  accordance  with  the 
doctrines  of  Stair  and  Erskine,  and  the  decision  of  the  Court  of  Session  in  the 
case  of  Anderson  v,  Bussell.  But  the  Court  below,  proceeding  on  a  misappre- 
hension of  the  word  equality,  have  found,  from  the  mere  fact  of  partnership, 
that  there  must  be  an  equal  participation  of  profits ;  and  this  they  did  without 
taking  any  evidence  as  to  the  comparative  value  of  the  stock  contributed. 
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2.  In  regard  to  the  cross-appeal,  the  appellant  was  always  ready  to  go  into 
an  inquiry  as  to  the  matter  of  fact,  Xvhether  all  claims  by  Campbell  as  clerk  had 
not  been  settled  ;  but  on  this  there  was  satisfactory  evidence  before  the  Court 

Respondmts  and  Appellants  (CampbelFs  Tmstees), — ^Where  there  is  no  special 
contract  between  partners  fixing  the  rate  at  which  the  profits  are  to  be  divided, 
the  established  rule  of  the  law  of  Scotland  is,  that  they  shall  be  equally  divided. 
It  is  so  laid  down  by  Lord  Stair  and  by  Erskine,  and  was  so  decided  in  the  cases 
of  Brock  and  M*Whiiter ;  and  in  England  was  recognized  by  Lord  Eldon  in  the 
case  of  Peacock. 

2.  Although  the  respondents  were  willing  to  have  acquiesced  in  the  judgment 
of  the  Court  below  relative  to  Campbell's  claims  as  a  clerk,  yet,  in  order  to  keep 
the  question  open,  they  have  appealed,  on  the  ground  that  the  decision  was  pro- 
nounced without  any  evidence,  and  merely  on  the  supposition  that,  because 
Campbell  was  admitted  a  partner  in  January  1813,  it  was  probable  he  would 
renounce  all  previous  existing  claims.  This  was  a  gratuitous  assumption  not 
warranted  by  the  facts. 

Lord  Wtnpord. — "  My  Lords,  it  appears  to  me  that  the  cases  to  which  counsel 
have  referred  are  decisive  of  that  now  under  your  Lordships'  consideration.  The 
judgment  of  the  Court  of  King's  Bench,  in  the  case  of  Peacock  v.  Peacock,  does  not 
seem  to  me  to  be  at  all  affected  by  the  decision  of  my  Lord  Eldon  in  the  Court  of 
Chancery.  I  have  looked  also  to  another  authority,  greater  than  that  of  the  noble 
Lord's  I  have  mentioned.  In  questions  of  Scotch  law,  the  opinions  of  Scotch  lawyers 
ought  to  prevail  over  that  of  the  highest  legal  authorities  in  this  country.  The  opinion 
[21]  of  my  Lord  Stair  is  directly  opposed  to  that  of  the  Court  of  Session.  The  question, 
my  Lords,  is,  Whether,  when  there  is  no  agreement  as  to  any  specific  share  of  partner- 
ship property,  the  Court  is  bound,  upon  a  presimiption  of  law,  to  say  that  the  profit 
and  loss  must  he  divided  into  eqiml  shares  I  In  the  Court  below  the  Lord  Ordinary 
had  decided  that  it  ought  to  be  sent  to  a  jury,  to  consider,  imder  all  the  circumstances 
of  the  case,  what  the  proportion  should  be.  The  Court  of  Session,  however,  considered 
the  decision  of  the  Lord  Ordinary  incorrect,  and  took  upon  theniselves  to  declare  that 
it  must  be  taken  as  a  clear  principle  of  law,  that  where  there  is  no  express  contract 
fixing  the  rights  of  the  parties,  the  partnership  property  and  the  partnership  profits 
must  be  eqmdly  divided.  My  Lords,  I  cannot  help  thinking,  that  if  that  were  the  law, 
it  would  be  highly  fit  that  it  should  he  well  understood,  in  order  that  the  consequences 
of  that  legal  presumption  might  be  guarded  against ;  the  application  of  such  a  principle 
will  prevent  many  partnerships,  which  are  beneficial  to  both  parties,  and  especially  to 
the  party  who  takes  the  smaller  share,  from  being  formed.  What  person  who  is  in 
the  possession  of  an  established  business,  and  of  the  good-will  of  that  business,  would 
take  a  clerk  into  partnership  with  him,  if^  by  the  mere  effect  of  taking  him  into 
partnership,  he  was  to  confer  upon  such  clerk  an  equal  share  of  all  the  promts,  and  a 
portion  of  the  good-will  which  he  had  acquired,  and  which  he  might  sell  for  a  vfduable 
consideration  1  Such  a  law  must  prevent  young  men  from  being  advanced  from  the 
situation  of  clerks  to  the  more  respectable  and  more  permanent  situation  of  partners. 
My  Lords,  whatever  the  convenience  and  inconvenience  of  the  rule  may  be,  if  the  law 
is  so  settled,  your  Lordships,  sitting  judicially,  must  decide  according  to  it.  I  cannot, 
however,  think  that  it  is  so  settled;  the  contrary  appears  to  be  clearly  the  under- 
standing of  Lord  Stair.     Lord  Stair  says,  'Society,'  that  is  partnership,  'may  be 

*  described  a  contract  for  communicating  the  profit  or  loss  of  that  which  is  brought 

*  into  the  society  proportionably,  according  to  the  share  and  interest  of  each  partner ; ' 
so  that  if  they  have  different  shares  or  interests,  a  division  according  to  the  proportion 
of  partnership  in  each  share  or  interest  must  be  made.  '  It  is  true,'  says  that  learned 
writer,  *  that  if  there  appear  no  inequality  in  the  stock  of  the  partiiers,  when  no  pro- 

*  portion  is  expressed,  equal  share  of  profit  and  loss  are  understood.'  He  was  writing 
before  there  was  a  Jury  Court  in  Scotland,  when  the  Judges  were  called  upon  to 
decide  the  question  of  law  and  fact ;  and  I  take  Lord  Stair  to  say  nothing  more  than 
that  which  I  ventured  to  intimate  to  your  Lordships  a  long  time  ago  as  my  opinion, 
that  if  I  was  to  direct  a  jury,  or  I  was  sitting  in  a  situation  to  exercise  an  opinion,  both 
upon  the  law  and  the  fact,  I  should  say,  '  If  there  be  no  evidence  to  guide  [22]  my 
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'  judgment,  I  will  make  the  division  equal ;  I  wiU  look  at  the  circumstances,  and  I  will 
'  infer  from  the  circumstances  the  intention  of  the  parties ;  but  if  there  is  no  circum- 
'  stance  inducing  the  Court  to  give  more  to  one  than  to  the  other,  then  the  shares 
'  should  be  equal'     But  let  us  see  what  Lord  Stair  says  farther :  <  Or  if  the  skill  or 

*  industry  of  some  of  the  partners  be  of  great  importance,  the  society  may  consist  in 

*  these  terms, — that  those  persons  shall  have  no  share  of  the  loss,  and  shall  have  such 
'  a  share  of  the  profit^  according  to  the  sentence  of  Sulpitius ;  but  if  such  inequality  of 
'  industry,  &c,  appear  not ' — that  is,  if  no  such  circumstance  appear — '  the  sentence  of 

*  Mucins  rejecting  such  inequality  of  shares  is  just,  and  there  is  no  contrariety  between 
'  the  opinions  of  both.'  If  the  circumstances  of  both  parties  are  the  same,  their  shares 
are  to  be  equal.  If  one  brings  more  capital,  or  if  one  was  in  possession  of  a  business 
to  which  he  admits  the  other  to  a  participation,  it  is  to  be  considered  whether  these 
advantages  do  not  entitle  him  to  a  larger  share  of  the  profits  of  the  concern.  Now,  in 
this  very  case,  a  man  in  an  established  business  takes  a  young  man  into  partnerphip ; 
the  good-will  which  the  first  partner  has  is  a  marketable  article,  as  much  as  any  part  of 
the  stock  in  trade.  Does  not  that  advantage  create  an  inequality )  Again,  it  is  fair  to 
presume  that  he  who  has  been  in  the  business  a  long  time  has  more  knowledge  of  the 
business  than  the  young  man  just  admitted  into  the  concern.  There  were  those  cir- 
cimistances,  therefore,  to  be  considered  by  the  Court,  in  deciding  whether  the  share 
should  be  equal  or  unequal ;  and  I  cannot  help  thinking  it  would  be  gross  injustice  if, 
in  such  a  case,  the  question  of  the  amount  of  share  be  not  sent  to  a  jury.  Your 
Lordships  cannot  take  upon  yourselves  to  settle  the  proportion  of  the  parties.  I  think, 
with  humble  deference,  that  if  you  did,  your  Lordships  would  be  assuming  a  duty  you 
are  unequal  to  the  discharge  of.  Perhaps  I  have  had  as  much  experience  in  these 
matters  as  most  of  your  Lordships,  but  I  profess  myself  totally  incompetent  to  settle 
SQch  a  question.  The  fittest  persons  to  decide  a  case  of  this  sort  are  a  jury  of  merchants. 
The  case  of  Brock  v.  Brown  is  referred  to,  but  that  case  does  not  appear  to  me  to  affect 
this  question.  The  Court  of  Session  did  not  decide  that  they  would  not  give  unequal 
shares ;  all  that  was  decided  in  that  case  was,  they  could  not  allow  one  of  the  partner.^ 
to  claim  for  labour  performed.  I  think  the  Court  were  perfectly  right  in  that  decision ; 
for  the  moment  a  partnership  is  established  there  is  an  end  of  any  implied  contract  for 
service,  and  the  parties  could  be  considered  only  as  partners,  and  not  as  master  and 
servant  The  opinion  of  Lord  Stair  is  supported,  by  the  judgment  of  Lord  EUenborough, 
which  is  expressly  in  point  upon  the  present  occasion.  It  is  supposed  Lord  [23]  Eldon's 
opinion  differs  from  that  of  Lord  £llenborough.  If  it  had  appeared  to  me  that  there 
was  ground  for  that  supposition,  I  should  have  thought  that  this  case  ought  not  to  be 
decided  till  we  had  an  opportunity  of  consulting  Lord  Eldon,  but  I  think  that  is  not 
the  case.  Lord  Eldon  must  have  thought  that  a  different  proportion  might  be  given, 
or  his  Lordship  would  not  have  directed  an  issue  to  ascertain  the  amount  of  the  shares 
of  the  parties.  His  Lordship  must  be  taken  to  have  held  that  the  jury  were  to  decide 
upon  the  quantum.  When  the  case  came  back  his  Lordship  was  surprised  at  the 
quantum  found  by  the  jury.  What  led  the  noble  Lord  to  express  that  surprise  I  do 
not  know.  It  cannot  be  taken  from  hence,  I  think  that  he  thought  that  the  jury  had 
nothing  to  do  with  the  quantum  at  all,  but  merely  that  the  apportionment  which  they 
found  was  not  a  just  one.  Under  these  circumstances,  my  Lords,  unless  my  noble  and 
learned  friend  on  the  woolsack  should  differ  with  me,  I  should  humbly  move  yonr 
Lordships  that  this  interlocutor  be  reversed,  and  that  the  matter  be  sent  back  to  the 
Court  of  Session,  with  a  direction  to  send  an  issue  to  the  Jury  Court  to  ascertain,  under 
all  the  circumstances  of  the  case,  what  is  the  fair  proportion  of  this  business  to  which 
this  party  was  entitled." 

Lord  Chanoellor — "  My  Lords,  I  so  entirely  agree  in  the  view  which  the  noble 
Lord  has  just  taken  of  this  case,  that  I  should  not  have  troubled  you  with  a  single 
observation,  further  than  doing  myself  the  honour  of  seconding  his  proposition,  had  not 
this  been  a  case  where  the  opinion  of  your  Lordships  does  not  go  to  affirm  the  judgment ; 
and  your  Lordships  are  aware  that  in  such  circumstances  it  is  generally  deemed  fit,  for 
the  satisfaction  of  the  parties,  and  out  of  respect  to  the  Court  below,  to  assign  reasons 
for  the  reversal.  I  shall  therefore  shortly  follow  my  noble  and  learned  friend  in  stating 
my  view  of  the  case.  My  Lords,  the  point  to  which  I  wish  to  call  the  attention  of  the 
House  is  this :  It  is  said  to  be  the  presumption  of  law,  that  where  there  is  a  partnership, 
there  is  to  be  an  equal  participation  in  the  profits  of  the  business.    Now,  my  Lords, 
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for  this,  as  a  presumption  of  law,  it  is  correctly  stated  by  my  noble  and  learned  friend, 
that  there  exists  no  ground.  If  it  had  been  put  as  a  presumption  of  fact,  I  could  have 
better  understood  the  statement.  If  I  were  trying  at  NM  Prius  the  question,  what 
proportion  the  partners  in  a  coucem  were  severally  entitled  to, — that  being  the  question 
of  fact  sent  to  a  jury  by  Lord  Eldon  in  Peacock  v.  Peacock,  and  tried  afterwards  by 
Lord  EUenborough, — I  should  be  disposed  to  advise  the  jury,  that  the  matter  of  equid 
division  would  be  a  convenient  doctrine  of  fact,  and  form  the  ground  for  a  convenient 
inference  to  be  drawn  in  the  absence  of  other  evidence ;  but  that  would  be  only  sup- 
posing there  was  no  other  evidence  in  the  cause — that  [24]  would  be  supposing,  above 
all,  that  if  there  was  any  other  evidence  which  could  be  found  to  alter  the  proportions, 
that  evidence  must  furnish  the  rule ;  and  that  would  be  an  additional  ground  for  saying, 
that  it  must  be  a  presumption  of  f^t,  and  not  of  law ;  but  here  the  Court  confound, 
as  it  appears  to  me,  the  presumption  of  fact  and  the  presumption  of  law,  and  make  that 
a  presumption  of  law  which,  if  admitted,  excludes  all  questions  of  fact ;  eadit  questio  as 
to  the  fact  the  moment  you  allow  that^  in  the  absence  of  a  written  contract,  the  law 
holds  the  shares  to  be  equal.  My  Lords,  this  is  a  proposition  as  to  which  I  think  the 
Court  have  been  misled  by  a  case  which  does  not  appear  to  have  been  very  explicitly 
stated,  and  which  does  not  seem  to  have  excited  very  great  attention.  Their  doctrine 
goes  this  length,  that  whatever  the  circumstances, — taking,  for  instance,  the  case  of  a 
banker's  clerk  who  is  admitted  into  the  house, — unless  there  be  a  special  contract  to 
exclude  the  legal  presumption,  the  legal  presumption  shall  give  him  an  equal  share  of 
the  profits,  and  shall  exclude  all  evidence  of  the  fact,  and  all  consideration  of  the  par- 
ticular circumstances  of  each  case.  To  that  doctrine  which  this  interlocutor  has 
embodied  I  cannot,  any  more  than  my  noble  friend,  accede  in  point  of  law.  My  noble 
and  learned  friend,  if  he  was  sitting  at  Nisi  Prius  directing  a  jury,  would  very  probably 
take  that  for  the  ground  of  his  direction,  as  being  the  convenient  division,  in  the  total 
absence  of  other  evidence  to  break  in  upon  it.  It  is,  certainly,  the  line  I  cdiould  adopt, 
in  dealing  with  the  question  of  fact,  and  having  taken  the  opportunity  afforded  by  one 
of  the  learned  Chief  Justices,  sitting  near  us,  as  the  argument  proceeded,  I  find  that  he 
has  no  doubt  upon  this  subject.  When  a  case  appears  so  clear,  which  has  been  other- 
wise decided  below,  a  person  doubts  sometimes  whether  he  is  not  taking  too  confident  a 
view  of  the  case ;  and  I  wished  to  know  whether  the  opinion  and  judgment  of  that 
learned  judge  coi]dfirmed  my  own ;  and  I  have  received  an  intimation,  that  his  dear 
opinion  is  precisely  the  same  as  that  stated  by  my  noble  and  learned  friend,  and  to 
which  I  entirely  accede,  that  where  there  is  no  evidence — not  shutting  out  evidence,  but 
where  there  is  none — he  should  in  all  cases  direct  a  juiy  to  take  into  consideration  the 
fairness  of  an  equal  division,  but  not  discountenancing  evidence — ^rather  courting 
evidence — ^rather  regretting  that  there  was  no  evidence — and  only  having  recourse  to 
that  presimiption,  in  the  last  resort,  for  want  of  evidence.  This  is  not  the  doctrine 
of  the  Court  below ;  for  they  say,  we  do  not  court  evidence — we,  on  the  contrary, 
rather  shut  it  out ;  for  we  conceive  wo  are  bound  to  give  effect  to  this,  as  a  legal  pre- 
sumption to  overrule  it.  My  Lords,  it  is  more  satisfactory,  in  deciding  on  appends  from 
the  Scotch  Courts,  where  it  can  be  done,  to  refer  to  cases  in  the  Courts  of  Scotland 
than  in  those  of  England.  Nevertheless,  the  greatest  deference  is  due  to  [25]  the 
authority  of  English  Courts,  whether  of  common  law  or  of  equity,  in  mercant^o  ques- 
tions ;  because  our  law,  in  tJiat,  purports  to  proceed  on  the  same  principles  as  theirs ; 
and  I  should  with  difficulty  attempt  to  select  any  one  chapter  of  the  Scotch  mercantile 
law  which  differs  in  its  principle,  or  is  intended  to  differ  in  its  principle,  though  there 
may  be  in  some  respects  a  difference  in  its  details,  from  the  law  of  England.  Un- 
doubtedly, if  the  cases  in  the  Scotch  Courts  had  been  founded  on  different  principles, 
and  running  in  an  opposite  direction  to  ours,  we  should  have  been  bound  to  prefer  their 
authority ;  but  there  appears  to  be  no  distinction.  I  will  first  say  a  word  with  respect 
to  the  authority  of  the  civil  law,  for  I  see  that  is  adverted  to  in  some  of  the  text 
writers.  I  deny  that  the  civil  law  is  of  direct  authority  in  the  Scotch,  any  more  than 
it  is  in  the  English  common  law.  Much  respect  is  due  to  the  wisdom  of  the  makers  of 
and  the  practisers  under  that  venerable  system  of  jurisprudence,  recommended  by  its 
great  antiquity — by  the  number  of  ages  during  which  it  existed — by  the  numberless 
millions  of  people  whose  various  concerns  it  r^ulated  during  those  ages,  and  above  all 
by  its  beautiful  symmetry — by  its  unexampled  precision  and  fulness — by  the  consistency 
in  principle  with  themselves  of  all  the  arrangements  of  that  code ;  nevertheless  it  has  no 
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direct  weight  as  an  authority  in  the  Courts  either  of  Scotch  or  English  law,  whatever 
deference  it  may  claim  as  a  monument  of  the  wisdom  of  old  times,  and  the  ability  of 
learned  men.  But  if  there  is  any  one  department  in  which  the  authority  of  the  civil 
law  shall  not  be  taken  to  rule  points  in  our  day,  it  is  that  of  mercantile  jurisprudence, 
where  the  defective  nature  of  ancient  commercial  dealings  and  commercial  institutions 
connected  with  them,  and  growing  out  of  them,  necessarily  makes  that  code  of  far  less 
weight  than  in  other  cases.  I  deny  not  that  the  rule  laid  down  in  this  interlocutor 
was  the  rule  of  the  civil  law — it  may  be  taken  to  have  been  so ;  and  that,  in  order  to 
exclude  the  equality  of  shares  of  profits,  it  was  requisite  that  there  should  be  an  express 
stipulation,  in  the  absence  of  which  an  equal  division  was  held  to  be  the  presumption 
— I  may  say  the  presumption  of  law — not  to  the  extent  of  excluding  an  express  con- 
tract^ but  to  the  extent  stated  in  this  interlocutor.  But  I  not  only  deny  the  authority 
of  the  civil  law  as  a  direct  authority ;  I  deny  the  weight  of  it — the  general  deference  to 
it — in  a  question  of  mercantile  law,  in  mercantile  times,  and  in  a  mercantile  country. 
Then  the  authorities  of  the  EDglish  law  are  the  other  way.  Permit  me  to  observe,  that 
as  to  questions  of  partnership  though  one  Court  in  this  country  has  peculiarly  the 
cognizance  of  these — namely,  the  Court  of  Equity — ^inasmuch  as  at  law  partners  are 
considered  as  one  and  the  same  person — yet  when  that  difficulty  is  got  over  by  sending 
an  issue  to  trial,  the  question  of  the  shares  of  the  partners  came  with  [26j  peculiar 
advantage  under  the  cognizance  of  a  learned  judge  like  Lord  EUenborough,  and  a  jury 
of  merchants  in  the  city  of  London,  than  which  judge  no  one  had  ever  greater  experi- 
ence in  mercantile  law,  and  than  which  juries  no  men  are  better  enabled  to  decide  on 
such  matters  by  their  judicial  experience  as  well  as  by  their  mercantile  habits.  It 
appears  in  the  report  of  the  case  of  Peacock  v.  Peacock,  that  Lord  EUenborough  enter- 
tained no  doubt  whatever — he  excluded  at  once  the  idea  of  equal  division,  and  directed 
the  jury  to  take  all  the  circumstances  into  their  account,  wha  found  one-fourth,  on  the 
grounds  stated  and  the  facts  proved,  to  be  the  proper  division.  And  it  is  not  Lord 
EUenborough's  decision  alone  on  which  I  proceed  here,  but  Lord  Eldon's — for  he  sent 
the  very  question  to  a  jury ;  but  if  he  had  held  that  there  was,  in  the  absence  of  a 
written  contract,  a  presumption  of  law  in  favour  of  equality,  it  would  have  been  fruitless 
to  have  done  more  than  send  the  question — Are  A.  and  B.  partners  1  for  the  first  branch 
of  the  issue ;  and  then  for  the  second — Is  there  any  thing  in  their  connection  with  each 
other  to  alter  by  special  contract  the  presumption  of  law  in  the  absence  of  an  express 
agreement]  These  would  have  been  the  questions  Lord  Eldon  would  have  sent  to  the 
jury ;  and  when  the  record  came  back,  instead  of  merely  making  an  observation  in  dis- 
paragement of  the  verdict — ^for  it  amounted  to  no  more — he  would  at  once  have  said, 
they  had  determined  a  question  he  had  never  sent  to  them ;  but  if  he  had  said  so,  it 
would  have  been  in  disparagement  of  his  own  order  in  directing  the  issue,  for  he  had 
directed  them  to  inquire  what  was  the  share  and  amount ;  and  all  he  appears  to  have 
said  on  the  matter  afterwards  coming  before  him  was,  '  I  do  not  exactly  see  on  what 
*  ground  the  jury  came  to  that  conclusion.'  If  his  Lordship  had  known  as  much  as  my 
noble  and  learned  friend,  or  as  Lord  EUenborough,  of  what  passes  in  GmldhaU,  he 
would  not  have  expressed  his  surprise ;  for  it  is  not  uncommon  in  London  that  the 
fourth  part  should  be  the  proportion  in  the  case  of  father  and  son.  There  was  no 
new  trial  directed  by  Lord  Eldon.  It  is  said  the  party  acquiesced  in  it,  and  there- 
fore he  was  satisfied;  but  it  appears  that  it  was  only  as  to  the  question  of  fact — 
the  exact  proportion  of  one-fourth — that  Lord  Eldon  felt  a  doubt,  not  seeing  how  that 
was  established.  But  if  he  had  not  intended  to  send  that  to  the  jury  as  a  question 
of  fact,  as  it  appears  to  me.  Lord  Eldon  would  have  set  it  right  when  it  came 
before  him.  Now,  my  Lords,  such  being  the  only  matter  laid  before  us  with  respect 
to  English  law,  how  stands  the  Scotch  law,  as  it  appears  from  cases  or  the  authority 
of  text  writers?  Lord  Stair  has  been  aUuded  to— the  high  authority  of  Lord  Stair 
— by  my  noble  and  learned  friend.  Erskine's  is  nothing  in  derogation  of  that 
authority,  when  accurately  viewed.  Lord  Bankton's  is  an  express  affirmance  of  it; 
[27]  and  then  your  Lordships  have  the  case  which  has  been  cited  here,  and  to  the 
accuracy  of  that  report  I  hear  no  objection  urged  on  the  other  side  of  the  Bar — the  case 
of  Russel  V.  Anderson.  There  you  find  the  learned  judge  is  dealing  with  this  very  pro- 
position. He  does  not  accede  to  the  proposition  of  law  as  a  general  one ;  for  he  con- 
siders it  to  apply  only  to  the  case  of  parties  associating  on  equal  terms,  both  in  stock 
and  labour.  In  point  of  law,  the  paity  founds  his  plea  on  the  equal  rights  of  partners, 
S.R.R.  v.  31 
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from  which  he  derives  those  funds, — that,  if  there  be  not  indisputable  evidence  of  a 
different  arrangement,  equal  rights  must  be  presumed.  What  is  meant  by  equal  rights 
strictly  applies  to  the  shares  you  have  equal  rights  to—shares  which  may  be  equd  or 
unequal,  according  to  the  circumstances  of  the  case.  He  deals  with  this  as  the  proposi- 
tion. He  cites  Lord  Stair  and  Lord  Bankton ;  he  then  states,  that  where  there  is  room 
for  doubt,  it  must  be  sent  to  the  Jury  Court  He  then  cites  Peacock  v.  Peacock ;  and 
he  supposes  the  case  of  a  clerk  admitted  as  a  partner  into  Sir  William  Forbes's  Banking 
House,  and  holds  that  it  could  not  be  supposed  in  such  a  case — though  for  this  the 
respondent  must  contend — that  he  would  be  entitled  to  an  equal  share  of  the  profits 
with  the  heads  of  that  house.  This  is  an  authority  on  all-fours,  and  there  is  no  decision 
on  the  other  side. 

**My  Lords,  upon  these  grounds,  taking  it  simply  as  a  question  of  Scotch  law, 
deciding  nothing  further — as  it  ought  to  be  our  rule  in  no  case  to  go  further  than  the 
question  before  us — saying  nothing  at  all  about  Peacock  v.  Peacock,  except  to  explain 
the  discrepancy  which  is  inaccurately  supposed  to  have  existed  between  the  Court  of 
Equity  and  the  learned  judge  at  Nui  Priu9 — saying  nothing  respecting  the  law,  except 
as  a  question  of  Scotch  law,  established  by  the  decision  of  a  learned  judge,  established 
by  the  text  writers  of  the  greatest  eminence — upon  these  grounds  I  concur  with  my 
noble  and  learned  friend  in  advising  your  Lordships  to  reverse  the  decision,  and  remit 
the  cause  to  the  Court  of  Session,  in  order  that  they  may  send  the  question  to  the  Jury 
Court,  as  they  were  in  the  course  of  doing,  but  for  Uie  impediment  thrown  in  their  way 
by  the  erroneous  position  laid  down.  But  I  would  strongly  recommend  to  the  parties 
to  make  an  arrangemeiit  themselves  and  take  one-third,  and  then  we  shall  hear  no  more 
of  it,  and  they  will  save  a  great  expense." 

The  Lord  Advocate  submitted,  that  on  the  cross-appeal,  whatever  this  House  might 
do  in  regard  to  the  question  of  partnership,  they  ought  to  decide  that  Mr.  Campbell 
had  waived  all  claims  for  further  payment  for  his  services  as  clerk  when  taken  into 
partnership. 

Lord  Chanobllor. — "  This  appears  to  be  also  a  matter  of  fact  proper  to  be  sub- 
mitted to  a  jury ;  both  questions  should  be  disposed  of  in  the  same  way,  by  reversing 
the  interlocutor,  so  far  as  appealed  [28]  from  in  the  original  and  in  the  cross-appeal,  and 
remitting  the  cause  to  the  Court  of  Session,  with  an  instruction  to  them  to  direct  an 
issue  or  issues  to  be  tried  by  a  jury  with  regard  to  the  whole  matters  in  dispute  between 
the  parties." 

The  House  of  Lords  ordered  and  adjudged,  That  the  interlocutors,  so  far  as 
complained  of,  be  reversed ;  and  it  is  further  ordered,  That  the  cause  be  remitted 
back  to  the  Lords  of  Session,  of  the  first  division,  in  Scotland,  with  instructions 
to  them  to  direct  an  issue  or  issues  to  be  tried  by  a  jury,  which  issue  or  issues 
shall  include  the  whole  matters  in  dispute  between  the  parties  in  this  cause ;  or 
to  proceed  otherwise  in  the  said  cause  as  they  shall  deem  just,  and  shall  be  con- 
sistent with  this  judgment. 

Appellants  Authorities.— Axa^^twrn,  May  22, 1828  (6  Shaw  and  Dun.  836) ;  Peacock, 
16  Vesey  junior,  49;  2  Campbell,  45. 

Respmdent^  Autharities.'^l  Stair,  16,  3;  3  Ersk.  3,  19;  Brock,  Dec.  9,  1696, 
(14,663) ;  M*Whirter,  Feb.  14, 1822  (1  Shaw  and  Dun.  3  )  ;  Gow  on  Partnership,  9 ; 
Struthers,  May  19,  1826,  {an£e  Vol.  IL  153). 

J,  (JhcUmer — Spottiswoode  arid  Hobertson, — Solicitors. 

[Cf.  Aberdeen  Toion  and  GourUy  Bank  v.  Clark,  22  D.  44 ;  53  <fe  54  Vict.  c.  39, 

§  24  (1).] 
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V.  Wilson  &  Shaw  43  [7  8.  467]. 

James  Hume  and  Others,  Appellants, — Lord  Advocate  (Jeffrey) — Walker. 

William  Duncan,  Eespondent.— ^Tui/bri— ^.  M'Neil. 

18th  February  1831. 

Prbbcription — TiTLB  TO  KxoLUDB. — ^Where  a  proprietor  of  heritable  subjects  granted  an 
ex  facte  absolute  disposition,  on  which  infeftment  was  taken,  quaUfiod  by  a  back 
bond  containing  a  power  of  redemption  within  eleven  years ;  and  he  assigned  this 
bond  to  a  third  party,  and  disponed  the  property  to  him;  and  the  assignee, 
within  the  eleven  years,  raised  an  action  of  redemption,  which  fell  asleep ;  and 
the  heir  of  the  original  disponee  acquired  right  to  the  assignation  and  relative 
action,  which  he  afterwards  wakened — Held,  in  an  action  of  reduction  on  fraud 
and  incapacity,  (affirming  the  judgment  of  the  Court  of  Session,)  that  although 
more  than  forty  years  had  elapsed  from  the  date  of  the  above  deeds,  yet  a  pre- 
scriptive title  had  not  been  obtained,  so  as  to  exclude  a  challenge  by  the  heir. 

[Prbsoription — ^TiTLB  OBTAINED  BY  Fraud. — The  lapse  of  the  long  prescription  will  not 
bar  reduction  of  the  title  on  which  it  is  claimed  to  proceed  if  it  be  averred  to  have 
been  obtained  by  fraud.] 

James  Duncan  bought,  as  was  alleged,  for  £600,  certain  heritable  subjects 
in  the  Barkgate  of  Leith,  under  a  disposition  on  which  he  did  not  take  infeft- 
ment ;  but  requiring,  in  order  to  pay  them,  a  loan,  he  executed,  on  the  4th  of 
September  1771,  an  ex  facte  absolute  disposition  in  favour  of  John  Watson,  with 
assignation  to  the  imexecuted  precept  on  which  Watson  was  infeft  on  the  19th 
(recorded  on  the  20th),  and  Watson  on  the  same  day  granted  a  back  bond, 
declaring,  that  ''albeit  the  said  disposition  does  bear  to  be  an  absolute  and 
"  irredeemable  right  of  property  to  the  said  tenement  and  pertinents,  I  hereby 
"  declare  that  the  same  is  mleemable  and  may  be  redeemed  at  any  time  within 
"  the  space  of  eleven  years  from  the  date  hereof,  upon  payment  of  the  sum  of 
"  L.150  sterling,"  the  sum  advanced  to  Duncan. 

Thereafter,  in  1773,  Duncan  entered  into  a  transaction  with  Eobert  Hope, 
by  which  he  bound  himself, ''  his  heirs  and  successors,  to  grant  a  full  and  ample 
"  disposition,  containing  all  [44]  the  requisite  and  necessary  clauses,  and  to  free 
''  and  relieve  the  subjects  after  mentioned  (the  above  premises)  of  all  debts  and 
''  encumbrances ;  and,  being  so  disencumbered,  to  grant  the  said  disposition  to 
''  and  in  favour  of  the  said  Eobert  Hope,  his  heirs  and  assignees,"  of  the  subjects 
in  question ;  and  he  thereby  not  only  de  prasserUi  disponed  these  subjects,  but 
also  assigned  the  back  bond  by  Watson,  and  acknowledged  that  "the  price 
"  instanwy  paid  me  by  the  said  Eobert  Hope,  together  with  the  obligation 
"  hereafter  mentioned,  wherein  he  becomes  bound  to  relieve  me  of  the  debt  due 
"  to  John  Watson,  is  a  full  and  adequate  price  for  the  subjects  above  mentioned." 

On  the  other  hand,  Hope  bound  himself  to  relieve  Duncan  of  the  debt  due 
to  Watson. 

Hope  assigned  his  right  imder  this  deed  to  Tod  as  trustee  for  his  creditors ; 
and  in  1782  Tod  raised  an  action  of  redemption  against  Watson,  in  which  an 
interlocutor  recalling  a  decree  in  absence  was  pronounced  in  July  1783 ;  but  the 
process  af terwttrds  fell  asleep,  and  Watson  died  in  the  same  year. 

By  a  deed  of  settlement  Watson  conveyed  the  subjects  to  his  son  Samuel, 
who  disponed  them  to  his  brother  James.  James  was  infeft  on  the  27th  of 
January  1787,  and  in  1792  he  disponed  them  in  trust  to  Hume,  for  behoof  of 
his  children.  After  the  death  of  James  Watson  Hume,  on  the  11th  of  May 
1816,  expede  a  charter  of  resignation  and  confirmation. 

In  1821  Tod  wakened  and  transferred  the  process  of  redemption  against 
Hume  as  trustee  and  against  the  representatives  of  John  Watson.    William 
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Duncan,  having  obtained  himflelf  served  heir  in  general  to  his  father,  brought, 
in  January  1823,  an  action  of  reduction  of  the  disposition  in  1771  to  Watson, 
and  also  of  the  assignation  to  Hope,  on  the  ground  of  fraud,  incapacity,  and 
blindness. 

In  defence,  Hume,  as  trustee  of  "Watson,  founded  upon  the  absolute  disposi- 
tion and  sasine  in  favour  of  Watson  in  1771,  with  forty  years'  possession,  as 
sufficient  to  give  him,  in  virtue  of  the  positive  prescription,  a  right  to  the  pro- 
perty ;  and,  on  the  lapse  of  that  period,  as  sufl&cient,  by  the  n^ative  prescription, 
to  extinguish  the  back  bond  containing  the  obligation  to  reconvey.  Tod,  as  in 
light  of  Hope,  in  like  manner  founded  upon  the  absolute  conveyance  in  the  deed 
1773  as  exclusive  of  the  right  of  the  respondent ;  and  both  pculiies  therefore 
declined  to  satisfy  the  production. 

[45]  Pending  this  action,  Hugh  Watson  (one  of  the  representatives  of  the 
original  disponee,  John  Watson,)  acquired  right  from  Tod  to  the  deed  in  favour 
of  Hope,  and  maintained  the  same  pleas  as  Tod.  The  pursuer  admitted  that  his 
.father  had  received  L.150  from  John  Watson  in  1771,  and  L.100  fi'om  Hope ;  but 
he  allied  that  the  simi  which  Hope  ought  to  have  paid  was  L.400. 

The  Lord  Ordinary  [Meadowbank]  found,  "  that  the  pursuer's  (respondent's) 
"  title  to  insist  is  excluded  by  the  operation  both  of  the  positive  and  of  the 
"  negative  prescription ;  and  therefore  sustained  the  title  to  exclude  founded  on 
"  by  both  defenders,"  and  dismissed  the  process.  The  pursuer  reclaimed,  and 
the  Court  having  observed,  that  although  he  admitted  the  receipt  of  the  L.150 
and  L.100,  he  concluded  for  reduction  in  toto,  he  proposed  to  amend  the  conclu- 
sions. The  Court  therefore  recalled  the  interlocutor  in  hoc  statu,  and  remitted 
to  the  Lord  Ordintury  to  receive  a  supplementciry  summons.  The  pursuer  then 
raised  a  supplementary  action  of  declarator,  to  have  it  found  that  the  above 
deeds  were  truly  held  only  as  securities,  and  concluding  for  count  and  reckoning, 
under  deduction  of  the  above  sums.  The  Lord  Ordinary  conjoined  it  with  the 
reduction,  and  then  reported  the  case  to  the  Court,  who,  on  the  26th  February 
1829,  "repelled  the  defences  stated  by  the  defenders,  arising  from  an  allied 
"  exclusive  title  to  satisfy  the  production,  remitted  to  the  Lord  Ordinary  to  pro- 
"  ceed  accordingly,  and  found  the  defenders  liable  to  the  pursuer  in  payment  of 
"  the  expenses  of  the  present  discussion ; "  and  which  expenses  were  afterwards 
modified,  and  decerned  for. 

Hume,  Tod,  and  Watson  appealed. 

Appellants. — ^The  deed  of  1771,  and  sasine  thereon,  vested  in  John  Watson  a 
sufl&cient  title  to  acquire  an  absolute  title  by  prescription,  so  as  to  exclude  all 
extrinsic  objections.  In  virtue  of  this  title  he  and  his  successors  possessed  the 
subjects  unchallenged  till  1821 ;  so  that  more  than  forty  years  had  elapsed.  The 
title  is  therefore  rendered  free  from  all  exception  by  the  positive  prescription. 
Again,  the  back  bond,  being  a  mere  personal  obligation,  was  extinguished  by  the 
effect  of  the  negative  pre-  [46]  -scription.  In  like  manner  the  deed  of  1773  has 
been  fortified  by  the  positive  prescription. 

Respondent. — The  sole  question  at  present  relates  to  a  preliminary  objection 
taken  by  the  appellants  to  satisfy  the  production.  They  say,  that  because  they 
have  possessed  on  deeds  ex  facie  absolute  for  forty  years,  it  is  not  relevant  to 
say  that  those  deeds  were  acquired  by  fraud  and  deception;  but  wherever  a 
deed  is  challenged  on  that  head  it  must  be  produced,  and  the  party  must  enter 
on  the  merits,  as  to  whether  there  was  fraud  or  not.  This  was  expressly  so 
decided  in  Sinclair  v.  Sinclair. 

Lord  Wtnpord. — "My  Lords,  so  long  ago  as  the  4th  September  1771,  James 
Duncan,  the  father  of  the  present  respondent,  purchased  certain  houses,  for  which  he 
was  to  pay  L.600.  He  had  not  at  the  time  L.600,  but  borrowed  L.150  from  John 
Watson,  the  father  of  one  of  the  appellants,  and  made  an  absolute  conveyance  of  the 
property  to  him,  so  that  it  appeared  as  if  Duncan  had  obtained  the  whole  consideration 
money  from  Watson.    At  the  same  time  a  back  bond,  that  is,  an  instrument  by  reference 
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to  which  the  real  nature  of  the  transaction  is  to  be  understood,  was  given.  At  a  sub- 
sequent period  Duncan  conveyed  the  estate  and  assigned  the  back  bond  to  a  person  of 
the  name  of  Hope,  who  contracted  to  pay  off  the  debt  due  to  the  original  mortgagee, 
and  to  pay  an  additional  sum  of  L.400.  We  have  no  means  of  knowing  whether  that 
L.400  was  paid  or  not.  It  is  insisted,  that  although  the  consideration  appeared  to  be 
L.400,  in  point  of  fact  only  L.100  was  paid.  It  is  ako  further  stated,  although  we  have 
not  the  means  of  knowing  the  fact,  that  Duncan  was  in  a  condition  to  have  a  fraud 
practised  upon  him — that  he  was  perfectly  blind,  and  an  imbecile  person.  Upon  these 
grounds  his  son  instituted  an  action  of  reduction  of  all  the  deeds ;  to  this  action  it  was 
answered,  that  the  title  of  the  pursuer  is  excluded  by  prescription.  But  the  pursuer 
insisted,  that,  there  having  been  fraud  on  the  part  of  the  other  parties,  prescription  was 
no  title  to  exclude ;  and  in  looking  attentively  to  the  authorities  on  the  case,  it  appears 
to  me  that  he  is  not  precluded  by  the  length  of  time.  The  law  of  Scotland  upon  the 
subject  of  prescription  seems  quite  settled  by  the  cases  of  the  Duke  of  Gordon  and  of 
Sinclair.  It  appears  to  me  that  the  judgment  of  the  Court  below  was  right.  I  shall 
therefore  beg  leave  to  move  your  Lordships,  that  the  judgment  of  the  Court  below 
be  affirmed." 

The  House  of  Lords  ordered  and  adjudged  that  the  interlocutors  complained 
of  be  aflBrmed. 

[47]  Appettcmts'  AuthoriHes.^S  Stair,  1,  13,  Stat.  1617,  c.  12;  2  Stair,  12,  15 ;  3 
Ersk.  7,  8 ;  2  Bank.  12, 16  ;  Younger,  Nov.  28, 1665  (10,925) ;  Murray,  March  18, 1807 
(10,721);  Stewart,  July  6,  1711  (10,722);  Clerk,  Jan.  27,  1746  (10,662);  Paul,  Feb. 
8, 18U  (F.C.) ;  M*Donell,  Feb.  26,  1828  (6  Shaw  and  Dun.  600). 

EesponderU^s  Authorities.— Smchir,  July  4,  1781  (6725);  2  Sandford  on  Heritable 
Sue.  127. 

JRichardson  and  Conndl — J,  IhUhie, — Solicitors. 


V.  Wilson  &  Shaw  47  [7  S.  686]. 
Stbd^s  Assignees,  Appellants.— JTyi^A^—^Tw^/brd. 

Brown  and  Gibson-Graig,  Respondents. — Lord  Advocate  (Jejffret/) — Solicitor 

General  {Kaye), 

23d  February  1831. 

FoRBiGM — Homologation. — Held  (reversing  the  judgment  of  the  Court  of  Session),  that 
English  assignees  under  a  commission  of  bankrupt  have  no  power  to  homologate  a 
trust-deed  executed  by  the  bankrupts  in  relation  to  their  effects  in  Scotland,  which, 
it  was  alleged,  fell  under  the  commission. 

John  Stein,  Thomas  Smith,  Robert  Stein,  James  Stein,  and  Robert  Smith, 
were  partners  of  a  banking  company  in  Fenchurch-street,  London,  imder  the 
firm  of  Stein,  Smith,  and  Company;  and  in  Edinburgh  under  that  of  Scott, 
Smith,  Stein,  and  Company.  These  firms  were  one  and  the  same  company, 
being  composed  of  the  same  partners. 

John  Stein,  Robert  Stein,  and  James  Stein  at  the  same  time  carried  on  busi- 
ness in  Scotland  in  partnership,  as  distillers  at  Canonmills,  imder  the  firm  of 
John  Stein,  and  at  ^bagie  under  that  of  Robert  Stein  and  Company.  On  the 
22d  of  July  1812  the  London  banking-house  stopped  payment,  and  four  separate 
commissions  of  bankrupt  were,  on  the  23d,  issued  a^inst  Thomas  and  Robert 
Smith  and  Robert  and  James  Stein,  who  were  then  m  London,  but  not  against 
John  Stein,  who  was  then  in  Scotland.  The  Edinburgh  house  also  stopped  pay- 
ment on  the  26th. 

In  consequence  of  the  stoppage  of  the  bcmking  establishment  the  afifairs  of 
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the  distillery  concern  became  embarrassed ;  and,  on  the  3d  of  August,  a  meeting 
of  the  distillery  creditors  was  held  at  Edinburgh,  when,  it  appearing  that  there 
were  sufficient  funds  to  pay  them,  it  was  resolved  that  a  trust-deed  should  be 
executed  in  favour  of  Brown  and  Gibson-Craig,  which  accordingly  was  done  on 
the  6th  by  John  Stein,  as  the  acting  partner  [4B]  of  the  distillery  concern.  On 
the  following  day  he  went  to  London,  and  on  the  11th  the  separate  commissions 
of  bankrupt  were  superseded,  and  a  joint  commission  was  taken  out  against  all 
the  partners,  including  John  Stein.  The  provisional  assignee,  along  with  the 
partners  under  their  several  firms,  both  as  bankers  and  distillers,  granted  on  the 
22d  a  power  of  attorney  to  Gibson-Craig  to  take  possession  of  the  whole  estates 
and  effects  in  Scotland ;  and  Cuthbert,  Smith,  and  Duval,  on  their  appointment 
as  assignees,  executed,  on  the  1st  of  September,  a  similar  power  in  his  favour. 
In  neither  of  these  deeds  was  any  notice  taken  of  the  trust.  On  the  16th  the 
partners,  as  bankers,  executed  in  favour  of  the  assignees  a  disposition  and 
assignation  of  the  effects  in  England  and  Scotland ;  and  at  the  same  time  the 
partners  in  the  distillery  concern  executed  a  similar  deed,  but  in  which  it  was 
declared  that  the  execution  of  it  should  be  without  prejudice  to  the  trust-dis- 
position, of  which  the  validity  was  to  be  determined  at  law. 

In  the  meanwhile  a  meeting  of  the  creditors  in  England  had  been  called,  "in 
''  order  to  assent  to  or  dissent  from  the  said  assignees  commencing,  prosecuting, 
"  or  defending  any  suit  or  suits  at  law  or  in  equity,  or  any  other  proceedings  in 
**  England  or  Scotland,  for  the  recovery  or  defence  of  any  part  of  the  said  bank- 
"  rupts'  estate  and  effects,  or  either  of  them,  or  the  compounding,  submitting  to 
"  arbitration,  or  otherwise  agreeing  any  matter,  cause,  or  thing  I'elating  thereto ; 
"  also  to  the  assignees  paying  the  salaries  or  wages  of  the  clerks  or  servants  of 
*•'  the  said  bankrupts,  or  either  of  them,  in  full ;  and  other  special  affairs."  A 
meeting  was  accordingly  held  on  the  9th  of  September,  when  it  was  resolved  to 
"  authorize  and  empower  the  assignees  of  the  said  baiiJcrupts'  estate  and  effects 
"  to  commence,  prosecute,  or  defend  any  suit  or  suits  at  law  or  in  equity,  or  any 
"  other  proceedings,  in  England  or  Scotland,  for  the  recovery  or  defence  of  any 
"  part  of  the  said  bankrupts'  estate  and  effects,  or  either  of  them,  or  to  com- 
"  pound,  submit  to  ttrbitration,  or  otherwise  agree  to  any  matter,  cause,  or  thing 
"  relating  thereto." 

At  this  time  there  was  a  large  quantity  of  spirits  in  the  warehouses  of  the 
distillery  in  Scotland,  prepared  for  the  English  market ;  and  it  appeared  that,  on 
the  supposition  that  the  banking  and  distillery  concerns  were  separate,  there 
would  be  sufficient  funds  to  pay  the  distillery  creditors,  and  leave  a  reversion, 
which  [49]  would  go  to  the  liquidation  of  the  debts  due  to  the  creditors  of  the 
banking  establishment  The  trustees  proposed  to  send  the  spirits  to  London, 
and  the  assignees  stated  that  they  would  dispose  of  them ;  but  that,  as  they  con- 
ceived the  two  establishments  were  identified,  they  would  hold  the  proceeds  for 
behoof  of  the  party  having  right  to  them.  The  trustees  declined  to  ship  on  this 
footing,  and  Gibson-Craig  proceeded  to  London  to  have  the  question  settled. 
While  there,  an  agreement  was  entered  into,  on  the  24th  September,  between 
him  (on  behalf  of  himself  and  Brown  as  trustees)  and  the  assignees,  that  the 
spirits  should  be  shipped  to  the  assignees  for  sale,  without  prejudice  to  their 
respective  rights.  He  then  left  London;  and  on  the  26th  the  assignees  addressed 
to  him  and  Brown  this  letter : — "  Being  satisfied  that  the  distillery  concerns  at 
''  Canonmills  and  at  Kilbagie  were  carried  on  by  Messrs.  John,  Bobert,  and 
"  James  Stein,  distinct  from  the  concern  in  Fenchurch-street  under  the  firm  of 
**  Stein,  Smith,  and  Company,  and  that  the  creditors  of  the  distillery  companies 
"  have  a  preference  on  the  effects  belonging  thereto,  we  hereby  authorize  you  to 
**  pay  the  distillery  creditors  the  amount  of  their  debts,  taking  care,  in  the  first 
"  instance,  to  ascertain  the  exact  amount  of  such  debts.  We  beg  leave  to  add, 
**  that  the  assignees  of  Messrs.  Kensington  and  Company  also  approve  of  your 
"  making  such  payments." 
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The  spirits  were  shipped  to  and  disposed  of  by  the  assignees;  and,  on  a 
representation  from  Gibson-Craig  that  some  of  the  debtors  to  the  distillery 
hesitated  to  pay,  in  respect  that  their  debts  were  vested  in  the  assignees,  they,  to 
obviate  this  objection,  granted  to  him  a  power  of  attorney  to  receive  payment  of 
and  discharge  the  debts.  On  the  faith  of  the  above  arrangement  the  trustees 
proceeded  to  execute  the  trust,  and  to  pay  a  dividend  to  the  distillery  creditors. 
The  assignees  insisted  that  Gibson-Craig  was  acting  merely  as  their  attorney, 
and  ought  not  to  have  paid  the  dividend ;  and  they  recalled  the  power.  An 
arrangement  was  afterwards  entered  into  between  the  assignees  and  the  distillery 
creditors,  by  which  the  latter  renounced  their  claims  on  the  distillery  effects,  on 
being  paid  15s.  per  pound ;  and  new  trustees  having  been  appointed,  they  brought 
an  action  of  reduction  of  the  trust-deed  on  various  grounds,  and  concluded  that 
the  trustees  should  be  ordained  to  count  and  reckon  for  their  intromissions.  On 
the  other  hand,  the  trustees  raised  an  action  of  multiplepoinding  and  [50]  exonera- 
tion ;  and  these  processes  having  been  conjoined,  the  Lord  Ordinary  directed  the 
opinion  of  English  counsel  to  be  taken  with  reference  to  a  plea  of  homologation 
maintained  by  the  trustees, — "  Whether,  on  the  supposition  that  the  letter  from 
"  Messrs.  Cuthbert,  Smith,  and  Duval  to  the  defenders  (trustees),  dated  26th 
"  September  1812,  is  held  to  import  an  authority  to  the  defenders  to  settle  with 
"  the  distillery  creditors  in  the  capacity  of  trustees,  and  of  consequence  to  be  a 
**  homologation  of  the  trust-deed  to  that  effect,  such  authority  is  by  the  law  of 
"  England  binding  on  the  creditors  of  Scott,  Smith,  Stein,  and  Company,  and  on 
'*  the  present  assignees,  the  pursuers  of  this  action,  reference  being  had  to  all  the 
"  circumstances  of  the  case,  and  in  particular  to  the  minutes  of  the  meeting  of 
"  creditors  held  upon  the  9th  of  that  month  ? " 

The  record,  together  with  cases  for  the  parties,  having  then  been  laid  before 
Mr.  Bose,  he  delivered  this  opinion. 

"  On  the  supposition  that  the  letter  from  Messrs.  Cuthbert,  Smith,  and 
''  Duval  to  the  defenders,  dated  the  26th  September  1812,  is  held  to  import  an 
"  authority  to  the  defenders  to  settle  with  the  distillery  creditors  in  the  capacity 
''  of  trustees,  and  of  consequence  to  be  a  homologation  of  the  trust-deed  to  that 
"  effect,  I  am  of  opinion  that  such  authority  is  by  the  law  of  England  binding  on 
"  the  creditors  of  Scott,  Smith,  Stein,  and  Company,  and  on  the  present  assignees, 
''  the  pursuers  in  the  action,  reference  being  had  to  all  the  circumstances  of  the 
"  case,  and  in  particular  to  the  minutes  of  the  meeting  of  creditors  held  upon 
*'  the  9th  of  that  month. 

**  With  regard  to  the  obligation  of  this  transaction  upon  the  assignees  in  such 
''  their  character  as  assignees,  and  individually  as  creditors,  there  could  not  be  a 
"  question  either  in  law  or  in  equity. 

"  With  repuxi  to  the  creditors  generally,  the  question  involves  a  conclusion 
"  rather  of  fact  than  of  law. 

"  Assignees  under  a  commission  of  bankrupt  have  the  complete  legal  authority 
"  and  title,  charged  with  a  trust  or  duty  to  use  them  beneficially  for  the  purposes 
"  of  the  commission.  They  axe  primd  fade  fully  competent  to  bind  the  crecitors 
"  at  their  (the  assignees)  own  discretion,  and  without  any  previous  or  expi*ess 
"  sanction,  either  of  commissioners  or  of  creditors,  except  in  those  particular 
"  instances  in  which  such  sanction  is  required  by  statute  6th  Geo.  lY.  c.  16,  § 
"  88,  viz.  compounding  with  a  [61]  debtor,  giving  time,  taking  security,  sub- 
''  mitting  to  £trbitration,  and  commencing  suits  in  equity ;  any  other  act  relating 
**  to  the  property  vested  in  or  claimed  by  them,  which  an  absolute  owner  or 
"  claimant  may  do,  they  may  do  effectually  and  conclusively,  provided  it  be  for 
*'  the  benefit,  or  rather  not  to  the  detriment,  of  the  creditors.  Themselves  at  all 
"  events  they  bind ;  and  if  no  creditor  or  creditors  come  forward  to  complain,  the 
"  act  done  is  good  to  all  intents  and  purposes  both  in  law  and  in  equity. 

**  If  the  question  were  agitated  in  this  country,  it  would  stand  thus: — 
"  Creditors,  one  or  more  of  them,  would  complain,  either  in  a  court  of  equity,  or 
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"  to  the  equitable  jurisdiction  of  the  Chancellor  in  bankruptcy,  that  the  assignees 
"  had  abused  their  l^al  dominion,  to  the  prejudice  of  the  interests  of  such 
*'  creditor  or  creditors.  The  primd  facie  legal  validity  of  the  transaction  would 
"  be  recognized ;  the  question  would  be,  Is  it  detrimental  or  not  to  those  on 
"  whose  behalf  the  assignees  have  thus  been  acting  ?  Upon  this  question,  as  upon 
"  a  matter  of  fact,  the  Court  would  direct  a  reference  either  to  the  Commissioners 
"  or  to  a  Master  in  Chancery ;  and,  upon  their  returning  yea  or  nay  to  such 
"  inquiry,  would  make  its  final  adjudication.  If  this  question  were  referred  to 
''  me,  or  if  in  this  case  I  am  to  be  taken  as  exercising  a  similar  function,  I  should, 
"  under  all  the  circumstances  of  the  case,  without  hesitation  aflSrm,  that  the 
''  assignees  and  creditors  were  bound ;  holding,  1.  The  assignees  to  be  l^ally 
"  competent  to  homologate  the  trust-deed ;  and,  2.  That  there  was  not  in  the 
''  mode  of  exercising,  or  in  the  circumstances  attending  such  exercise,  any 
"  incident  upon  which  the  creditors  were  entitled  to  disafl&rm  it" 

On  resuming  consideration  of  the  case,  the  Lord  Ordinary  pronounced  this 
interlocutor : — **  Finds  it  proved,  that,  by  the  law  of  England,  the  pursuers,  as 
*'  assignees  of  Stein,  Smith,  and  Company,  acting  for  themselves  and  the  creditors 
"  of  the  company,  had  power  to  homologate  the  trust-deed  executed  by  John 
"  Stein  in  favour  of  the  defenders  for  tehoof  of  the  creditors  of  the  distillery 
"  companies :  Finds  it  proved,  by  the  documents  produced  and  facts  admitted  in 
"  process,  that  the  pursuers  did  homologate  that  trust-deed  to  the  efifect  of 
"  authorizing  the  defenders  to  realize  and  distribute  the  funds  of  the  distillery 
*'  companies,  and  for  that  purpose  to  ascertain  the  claims  against  the  companies, 
"  and  to  settle  with  the  creditors ;  [62]  that  the  defenders  are  boimd  to  account 
*'  to  the  pursuers  for  their  actings  and  intremissions  only  in  the  character  and 
"  with  the  privilege  Df  trustees  under  the  said  trust-deed;  and  therefore 
*'  assoilzies  the  defenders  frem  the  reductive  conclusions  of  the  libel,  and 
"  decerns;  and  in  the  multiplepoinding  appoints  parties  to  debate;  reserving 
"  consideration  as  to  expenses  until  parties  be  heard  in  the  multiplepoinding." 

Against  this  judgment  the  pursuers  reclaimed ;  but  the  Court,  on  2d  June 
1829,  unanimously  adhered.^ 

1  7  Shaw  and  Dunlop,  No.  352. 

The  following  notes  of  the  opinions  of  the  Judges  were  laid  before  the  House  of 
Lords: 

Lord  Balorat. — "  I  have  no  difficulty  whatever  in  this  case.  There  \a  a  great  deal 
of  law  argued  in  these  papers,  and  exceedingly  well  argued  too ;  but  it  was  quite  un- 
necessary, for  these  points  of  law  have  nothing  to  do  with  the  case. 

**  I  have  directed  myself  to  the  facts  of  the  case,  and  these  are  quite  sufficient  to 
settle  this  question.  It  is  just  as  clear  as  sunshine  that  the  banking  concern  and  the 
distillery  concerns  were  separate  and  distinct  concerns,  and  that  they  were  so  db  initio. 
This  is  an  important  fact. 

<'  Another  fact  which  strikes  me  forcibly  is,  that  it  is  admitted  that  the  distillery 
concern  never  was  bankrupt,  and  never  was  declared  bankrupt  There  is  therefore  no 
qaestion  of  law  here.  But  let  the  law  be  as  it  may,  I  do  most  humbly  think  that 
John  Stein  acted  the  best  and  wisest  part  in  granting  the  trust-deed  to  Mr.  Gibson 
and  Mr.  Brown,  for  the  purpose  of  winding  up  the  concern.  This  was  not  only  the 
best  plan  for  the  distillery  concern,  but  the  wisest  for  the  bankrupt  concern,  in  order 
that  any  interest  which  that  concern  had  in  the  affairs  might  be  managed  at  the  least 
possible  expense. 

''  Now,  that  being  the  case,  I 'need  not  go  into  aU  the  after  proceedings.  In  regard 
to  the  meeting  of  the  creditors  of  9th  September,  I  think  that  meeting  was  called  for 
the  express  purpose  of  deciding  what  was  to  be  done  with  the  distillery  concern ;  and 
I  cannot  lay  out  of  view  the  letter  of  the  26th  September,  which  is  quite  conclusive  in 
my  mind.  The  assignees  there  admit  that  the  two  concerns  were  distinct ;  and  there  is 
another  letter  afterwards  from  Mr.  Gibson,  in  which  he  ably  and  fully  explains  the 
whole  matter  as  it  stood.     Parties  were  then  put  completely  in  the  knowledge  of  their 
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[63]  Stem's  assignees  appealed. 

Appellants, — ^The  original  assignees  had  no  power  to  homologate  the  trust- 
deed  ;  that  deed  was  plamly  invalid,  and  there  is  no  authority,  and  no  foundation 
in  principle,  for  holding  that  the  assignees  had  power  to  cure  that  invalidity  by 
homologation.  Assignees  cannot  compromise  or  relinquish  any  right  or  claim 
belonging  to  the  bankrupt  estate,  or  give  any  preference  to  a  claimant  over  the 
funds,  without  directions  to  that  effect  of  a  general  meeting  of  the  creditors 
specially  called  for  the  purpose ;  but  no  such  authority  was  given  at  the  meeting 
alluded  to,  and  which,  besides,  was  a  mere  proformd  meeting,  always  held  at  a 
certain  stage  of  the  proceedings  imder  a  commission.  The  respondents  do  not 
pretend  that  there  was  an  authority  given,  at  a  meeting  called  on  notice  for  that 
purpose,  to  consider  this  particular  point ;  and,  unless  they  say  so,  they  make  no 
advance  in  their  case.  What  the  assignees  might  have  done,  if  authorized,  \&  a 
different  inquiry ;  but,  on  the  point  of  law,  it  is  clear  that  they  had  not  the 
power  to  homologate.  The  authority  of  ex  parte  Whitchurch,  1  Atkyns,  91,  is 
conclusive. 

BesponderUs, — The  deed  was  valid ;  at  all  events  the  cwsignees  have  homolo- 
gated the  deed,  and  cannot  now  challenge  it.  They  had,  in  virtue  of  their  oflBce, 
power  to  homologate.  They  are  vested  with  a  legal  authority  to  bind  the 
creditors,  charged  with  a  trust,  to  use  it  beneficially  for  the  purposes  of  the 
commission.  Besides,  here  the  creditors  gave  full  power  to  the  assignees  "  to 
'*  compound,  submit  to  arbitration,  or  otherwise  agree  to  any  matter,  cause,  or 
"  thing  relating  "  to  the  bankrupt's  estate  and  effects.  This  being  a  point  of 
foreign  law,  the  opinion  of  counsel  was  taken,  and  the  fact  proved  that  the 
assignees  [64]  could  homologate.  The  Court  of  Session,  therefore,  could  not  do 
otherwise  than  give  effect  to  that  opinion  by  assoilzieing  the  respondents ;  and 
as  this  House  acts  as  a  Scottish  tribunal,  it  must  be  regulated  in  its  decision  by 
the  same  evidence. 

Lord  Chanobllor. — "  My  Loids,  in  advising  your  Lordships  in  this  case,  I  feel 
relieved  from  all  doubt  in  my  own  mind  upon  some  of  the  complicated  questions  and 
arguments  that  have  been  raised.    I  do  not  rest  the  judgment  which  I  am  now  abont 

rights ;  and  in  such  knowledge  they  did  expressly  homologate  the  trust-deed.  After 
Mr.  Gibson  had  thus  explained  the  rights  of  parties,  and  of  which  they  could  not  then 
be  ignorant,  the  assignees  grant  a  power  of  attorney  to  him.  This  shows  that  they  well 
knew  the  situation  in  which  they  stood,  and  were  thus  supplying  any  defects  in  his 
rights,  or  removing  any  dif&culty  as  to  his  powers  (if  such  had  existed),  for  setthng  and 
winding  up  the  separate  estate. 

*'  I  therefore  approve  highly  of  the  conduct  of  the  trustees ;  and  there  is  a  letter  of 
the  11th  of  Jime,  which  I  cannot  overlook,  and  in  which  the  whole  matter  was  explained. 
Neither  can  I  lay  out  of  view  what  is  stated  in  the  14th  page  of  the  paper  for  the 
trustees,  that  they  are,  and  have  been  all  along,  perfectly  wiUing  to  do  any  thing  not 
inferring  a  challenge  of  their  actings  under  the  trust-deed ;  but  they  maintain,  and  I 
think  they  maintain  rightly  and  honestly,  that  the  trust-deed  shall  be  held  valid  in  law. 
A  different  mode  would  be  most  unjust  towards  them. 

''  Upon  the  whole,  then,  I  approve  of  the  conduct  of  the  trustees ;  and  I  think  the 
interlocutor  of  the  Lord  Ordinary  in  every  respect  well  foimded." 

Lord  Prbsidbnt. — "  Are  any  of  your  Lordships  of  a  different  opinion]" 

Lord  Craigib. — "  I  conciu*  entirely  with  the  opinion  delivered.  It  appears  to  me 
that  the  only  object  of  this  action  is,  that  the  trustees  shall  be  treated  in  a  different 
way  from  the  assignees.    This  will  never  do." 

Lord  Gillibs. — "J  am  of  the  same  opinion.  I  concur  entirely  in  the  interlocutor  of 
the  Lord  Ordinary,  which  I  think  puts  the  matter  on  a  right  footing." 

Lord  Prbsidbnt. — "  I  also  concur.  Perhaps,  if  the  English  Ck>unsel  had  said  that 
the  assignees  had  no  power  to  homologate  the  trust-deed,  that  might  have  given  a 
different  complexion  to  the  business ;  but  they  admit  that  they  have  such  a  power,  and 
I  fully  concur  vnth  your  Lordships  that  they  exercised  this  power." 
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to  advise  your  Lordships  to  pronounce,  upon  them ;  they  are  not  decisive  of  the  present 
question,  and  I  put  thorn  out  of  view.  I  come  at  once  to  what  is  evidently  the  founda- 
tion of  this  proceeding  in  the  Court  below,  and  which  struck  me  as  being  the  ground 
whereupon,  I  think,  alone  their  Lordships  rested  or  could  rest  in  pronouncing  this 
interlocutor,  whether  I  look  at  the  Lord  Ordinar/s  first  interlocutor,  or  to  the  judgment 
of  the  Court  before  which  it  was  brought  by  review,  or  to  the  reasons  given  by  the 
learned  persons  who  unanimously  pronounced  the  judgment.  I  find  the  Lord  President 
expressly  admits — and  it  is  the  only  reference  to  the  point — that  if  the  law  of  England 
touching  the  power  of  assignees  were  other,  or  should  turn  out  to  be  other,  than  it  had 
been  represented  to  him  to  be,  it  might  alter  the  complexion  of  the  case.  My  Lord 
Corehouse,  plainly  and  explicitly,  and  in  terms,  rests  it  upon  the  law  of  England.  This 
House  is  both  a  Court  of  Scotch  law  and  of  English  law,  and  can  import  into  its  decision 
of  a  Scotch  question  its  knowledge — which  it  must  judicially  act  upon — quasi  a  Court  of 
Appeal  of  the  English  law.  No  doubt,  if  it  is  a  question  entirely  of  Scotch  law,  the 
House,  though  ever  so  knowing  in  English  law,  ought  not  to  suffer  the  English  law,  or 
its  principles,  to  modify  the  Scotch  law ;  and  the  judge,  sitting  here  as  a  Scotch  lawyer 
upon  a  Scotcli  appeal,  does  an  inaccurate,  illogical,  and  ille^  act,  if  he  permits  his 
English  law  feelings  or  principles  to  sway  him  at  all  in  deciding  a  Scotch  question :  For 
instance,  if  a  judge,  deciding  upon  the  Scotch  law  of  entail,  which  proceeds  upon  prin- 
ciples entirely  different  from  the  English  law,  was  to  allow,  as  has  been  done,  his  know- 
ledge of  the  English  law  and  its  principles  to  come  across  his  mind,  and  influence  his 
judgment^  in  pronouncing  a  decision  upon  the  Scotch  law  of  entail,  he  would  do  an 
inaccurate,  an  illogical,  and,  I  think,  an  illegal  act.  But  the  question  is  different  here, 
where  the  English  law  is  the  question — where  the  question  raised  in  Scotland  was, 
What  says  the  English  law  ?  There  it  was  a  question  of  fact ;  there  it  was  to  be  ascer- 
tained, as  a  question  of  fact  must  always  be  ascertained,  by  evidence ;  and  that  evidence 
coming  from  English  statutes  to  the  Scotch  Court,  and  with  the  lights  that  they 
[66]  had,  and  the  only  lights  that  they  could  have,  they  would  have  done  an  inaccurate, 
illogical,  and  illegal  act,  if  they  had  aUowed  their  minds  to  be  prejudiced  by  any  other 
representations  than  by  the  evidence  of  that  law.  But  how  stands  the  matter  when  we 
come  into  the  Court  of  Appeal,  where  the  judges  are  English  lawyers  as  well  as  Scotch 
lawyers  1  Is  it  not  a  refinement  and  subtlety  to  hold,  that  they  must  draw  a  line  in  their 
minds  and  say,  'Though  true  it  is,  we  all  know  what  the  English  law  is — ^we  are  here  not  as 

*  English  lawyers,  but  as  Scotch  lawyers — ^we  must  paralyze  one-half  of  our  mind,  and 
'  throw  it  into  a  state  of  utter  darkness ;  we  must  only  look  to  the  light  shed  as  to  the 
'  English  law  in  the  mind  of  a  Scotch  lawyer.'  But  here  the  mind  is  the  same — it  knows 
the  l^glish  law.  The  judge  cannot  dismiss  from  his  mind  what  he  knows  the  Knglinh 
law  to  be,  and  of  which  he  is  bound  to  take  notice,  not  to  shed  a  deceitful  and  misleading 
light  upon  Scotch  law,  which  is  different ;  but  where  the  only  question  is.  What  is  the 
English  law  9  he  cannot  shut  out  that  judicial  knowledge,  lliat  may  be  a  consequence 
of  having  a  question  coming  from  a  Scotch  law  Court,  by  appeal,  to  a  Court  not  com- 
posed of  Scotch  lawyers,  but  of  English  and  Scotch  lawyers.  The  Consistorial  law  to 
the  Common-law  Courts  is  a  foreign  law.  The  Ecclesiastical  Courts  act  under  that  law. 
It  is  their  code,  as  the  statute  and  common  law  is  ours ;  and  we  import  the  civil  law, 
as  a  matter  of  fact,  into  our  Common-law  Courts.  The  practice,  well  known  formerly 
and  often  resorted  to  by  the  common-law  judges,  was,  to  write  to  the  bishop  or  his 
officer,  the  consistorial  judge,  to  certify  what,  upon  a  certain  point,  the  ecclesiastical 
law  provides ;  and  they  are  bound  by  that :  such  is  held  to  be  the  rule  of  the  Courts. 
Then  we  will  suppose  there  could  come  before  the  Court  of  Delegates  an  appeal,  to 
make  it  like  this  case,  where  there  has  been  manifestly  something  wrong  decided  some- 
where :  would  not  the  Court  of  Appeal,  consisting  of  common4aw  judges,  with  civil-law 
judges;  would  not  the  Dean  of  the  Arches,  for  example,  if  sitting  there,  feel  himself 
called  upon  to  state  to  his  brethren  of  the  common-law  Courts,  '  All  this  is  wrong  9 ' 
Would  he  not  at  once  reject  the  subtlety  interposed  between  them  and  a  right  decision) 
Would  he  ever  think  of  saying,  *  Though  true  it  is  we  are  the  consistorial  judges  in  this 

*  Court  as  well  as  the  common-law  judges — though  true  it  is  our  minds  are  illuminated 

*  by  all  our  knowledge  as  civil  and  as  common  lawyers — and  though  our  chief  office  is 

*  to  see  that  justice  should  be  done,  and  prevent  subtleties  and  technicalities  from  lead- 
'  ing  to  gross  and  manifest  error ;  yet  I,  who  am  both  a  civil  lawyer  and  a  common 
'  lawyer,  will  not  listen  to  what  I  know,  as  a  judge  of  the  civil  law,  to  be  a  manifest 
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'  error,  which  has  been  certified  to  the  Court  of  King's  Bench  f '  He  [56]  would  say, 
on  the  contrary, '  No  man  can  blame  the  Court  of  Eang's  Bench,  which  had  not  the  light 
*  I  have,  for  being  led  by  the  light  they  had ;  but  I  am  bound  to  set  them  right.'  Then, 
that  point  being  disposed  of,  there  only  remains  to  consider  whether  that  de^  is  invalid, 
upon  the  ground  that  it  purports  to  bind  the  partners  in  their  partnership  concerns, 
whereas  this  was  not  any  partnership  business ;  and  also  as  being  reducible  upon  the 
old  Scotch  Act.  The  Lord  Ordinary  presumes  it  was  invahd,  or  it  would  not  require 
homologation ;  and  in  fact  ho  puts  it  upon  the  homologation.  Therefore,  admitting  it 
to  be  invalid  by  itself,  which  I  think  it  is,  has  it  been  homologated  9  I  will  assume  it 
has,  as  far  as  the  assignees  had  the  power.  But  could  they  by  any  act  homologate  and 
give  force  to  a  deed  which  they  could  not  validly  have  executed  ?  If  they  could  not 
have  executed  the  deed,  could  they  give  it  validity  when  it  was  invalidly  executed,  or 
could  any  other  persons  acting  for  them  do  so  1  That  is  so  clear  as  to  require  no  argu- 
ment Then,  was  it  originally  a  valid  deed  1  No,  it  was  not,  unless  ex-parte  Whitchurch 
has  ceased  to  be  law  (and  unless  I  am  to  invent  a  new  law  to  get  rid  of  ex-parte  Whit- 
church, which  has  been  acted  upon  and  adopted  by  the  assent  of  all  the  judges).  Then, 
acting  upon  it,  I  am  bound  to  hold  that  the  assignees  had  not  power  to  homologate  what 
they  coidd  not  have  executed.  I  would  therefore  propose  to  your  Lordships,  in  con- 
sistency with  what  I  have  now  stated,  that  this  cause  be  remitted  to  the  Court  of  Session, 
with  the  instruction  to  which  I  have  adverted — that  they  are  to  assume  that  the  assignees 
had  no  power  to  homologate.  They  have  proceeded  upon  the  statement  made  to  them 
that  the  assignees  had  the  power — they  will  now  proceed  further  as  they  shall  be 
advised,  but  upon  the  supposition  that  the  assignees  had  not  the  power." 

The  House  of  Lords  declared,  That  the  assignees  of  Stein,  Smith,  and  Co.  had 
no  power  to  homologate  the  trust-deed  executed  by  John  Stein  in  favour  of  the 
respondents,  for  behoof  of  the  creditors  of  the  distillery  companies ;  and  it  is 
therefore  ordered  and  adjudged.  That  the  several  interlocutors  complained  of  be 
and  the  same  are  hereby  reversed ;  and  it  is  further  ordered,  That,  with  the  said 
declaration,  the  cause  be  remitted  back  to  the  Court  of  Session,  to  proceed  therein 
as  shall  be  just 

AppeUarM  Authorities.— Z  Ersk.  3,  20;  2  Bell,  p.  618;  Miller,  Jan.  22,  1811 
(RC.) ;  2  Espmasse,  523 ;  1  East,  48 ;  Strother,  July  1,  1803  (App.  Forum  competens) ; 
Royal  Bank,  Jan.  20,  1813  (F.C.);  2  Dow,  230;  CuUen,  455;  Cooke,  499;  BeU,  p. 
28  (edit  1810);  10  East,  418 ;  Whitemarsh,  p.  303. 

[697]  Bespondente^  Authorities.— Cxdlen,  p.  229  (edit  1800);  Hunter  and  Co.  Feb. 
25,  1825  (3  Shaw  and  Dun.  No.  395);  Dickson,  &c.  Dec.  2;  2  Shaw's  App.  No.  33; 
1  Rose,  434. 

Himdman  and  Goddard — Moncrieffand  Webster, — Solicitors. 

[Cf.  Cooper.  15  R  (H.L.)  21.] 


V.  Wilson  &  Shaw  61  [6  8.  118]. 
William  Brack,  Appellant — Bdbertson — Sandford. 

George  Johnston,  Adam  Hogg,  and  Others,  Eespondents. — Lord  Advocate 

{Jepeyy—D.  iPNeU. 

25th  February  1831. 

Writ — Foreign — Trust. — Held  (affirming  the  judgment  of  the  Court  of  Session),  that 
a  trust-disposition  of  heritage  duly  tested,  containing  a  direction  to  the  trustee  to 
convey  to  any  person  to  be  nominated  by  the  truster,  together  with  a  testament 
executed  according  to  the  forms  of  Jamaica,  where  the  truster  resided,  but  not  of 
Scotland,  bequeathing  his  heritage  to  a  particular  person,  constituted  an  effectual 
right  in  favour  of  that  person,  exclusive  of  the  heir-at-law. 


Digitized  by 


Google 


492  BRACK  V.   JOHNSTON   AND   HOGG.  ▼.  WUmb  *  Shaw. 


Daniel  Virtue,  a  native  of  Scotland,  and  proprietor  of  an  heritable  estate 
there,  resided  in  Jamaica,  whei-e  he  possessed  considerable  property.  On  the 
30th  of  April  1822  he  executed  a  trust  disposition  in  Jamaica,  which  was  duly 
tested  according  to  the  rules  of  the  law  of  Scotland.  After  narrating  that  he 
had  confidence  in  the  trustee  therein  named  for  executing  the  trust  reposed  in 
him,  he  "  did  by  these  presents  dispone,  assign,  convey,  and  make  over,  to  and  in 
"  favour  of  George  Johnston,  farmer  in  Yetholm  Mains  in  the  county  of 
"  Roxburgh,  North  Britain,  and  his  heirs  and  assignees,  as  trustee  for  the  uses 
"  and  purposes  after  mentioned,  all  and  whole,  &c.,  with  all  right,  title,  and 
"  interest,  I,  my  predecessors  and  authors,  heirs  and  successors,  had,  have,  or 
"  may  have  to  the  said  subjects ;  but  declaring  always  that  these  presents  are 
"  granted  by  me,  and  accepted  of  by  the  said  George  Johnston,  in  trust  for  the 
"  ends  [62]  and  purposes  following ;  viz. — In  the  first  place,  he  shall  account  to 
"  me  for  the  rents  and  profits  thereof  during  my  life ;  and  in  the  second  place,  at 
"  my  death,  he  shall  assign  and  dispone  the  whole  premises  to  such  person  or 
"  persons  as  I  shall  specify  and  name  in  my  will,  or  by  any  separate  writing  or 
'*  letter  to  that  effect ;  and  it  shall  be  sufficient  to  my  said  trustee  to  dispone 
"  the  same  accordingly,  although  such  writing  or  letter  hath  not  the  legal 
"  solemnities  of  a  deed ;  in  the  which  lands  and  others  above  disponed  I  bind 
"  and  oblige  me,  my  heirs  and  successors,  duly  and  validly  to  infeft  and  seise  my 
"  said  trust-disponee  and  foresaids ;  to  be  held,"  &c.  This  was  followed  by  a 
procuratory  of  resignation  and  a  precept  of  sasine,  in  the  usual  terms ;  but  there 
was  no  clause  dispensing  with  delivery.  The  grantor  retained  the  deed  in  his 
own  possession,  and  on  his  death  it  was  found  in  his  repositories.  He  had  two 
nephews,  William  Brack  and  Adam  Hogg.  On  the  14th  of  April  1823  he 
executed  in  Jamaica  a  latter  will  and  testament,  setting  forth  that  he  did  **  make 
"  this  my  latter  will  and  testament,  hereby  revoking  all  other  wills  by  me 
"  formerly  made."  It  was  executed  according  to  me  forms  of  the  law  of 
Jamaica,  and  not  according  to  those  of  the  law  of  Scotland.  After  providing 
certain  legacies,  and  bequeathing  an  annuity  of  L.30  to  the  appellant,  he  disposed 
of  the  residue  in  these  terms : — '*  Item,  I  give  and  bequeath  to  my  nephew,  Adam 
"  Hogg,  the  residue  and  remainder  of  my  property,  real,  personal,  and  mixed, 
''  consisting  of  lands,  houses,  &c.  in  Berwickshire,  Great  Britain,  and  of  Eoxburgh 
"  Castle,  with  the  slaves,  stock,  &c.  in  this  island,  he  paying  therefrom,  should 
"  my  monies  be  insufficient,  the  legacies  of  my  reputed  sons  John  Virtue  and 
"  William  Brack,  and  make  good  aU  the  other  legacies,  and  pay  my  just  debts, 
"  if  any."  No  reference  was  made  to  the  trust-deed.  He  nominated  ttie  trustee 
and  certain  other  persons  to  be  his  executora  After  surviving  about  ten  months, 
he  died  on  the  16th  of  December  1823. 

These  deeds  were  transmitted  to  the  trustee,  who  took  infeftment  in  the 
property  situated  in  Scotland,  and  executed  a  disposition  in  favour  of  Hogg,  who 
made  up  titles,  and  was  infeft.  William  Brack,  who  was  the  heir-at-law,  expede 
a  general  service  in  that  character  to  the  deceased,  and  then  brought  an  action 
of  reduction  and  declarator,  concluding  to  have  the  trust-deed,  the  testament, 
and  the  subsequent  [63]  title  set  aside  on  these  grounds : — **  1.  The  aforesaid 
"  alleged  gratuitous  disposition,  executed  by  the  said  Daniel  Virtue  in  favour  of 
"  the  said  Gteorge  Johnstone,  was  neither  a  completed  deed,  nor  was  it  delivered 
"  by  the  said  Daniel  Virtue,  but  remained  in  his  custody,  and  was  at  his  absolute 
"  disposal  and  under  his  controul,  till  the  day  of  his  death,  which  happened  upon 
"  the  16th  day  of  December  1823,  and  is  otherwise  null  and  void.  2.  The  said 
"  gratuitous  and  imdelivered  trust-disposition  granted  by  the  said  Daniel  Virtue 
**  was,  besides,  completely  revoked  and  set  aside  by  the  foresaid  testamentary 
"  deed,  executed  by  the  said  Daniel  Virtue  upon  the  14th  of  February  1823 
"  years,  by  which  he  expressly  revoked  all  the  other  wills  which  ne  had 
"  previously  made.  3.  The  foresaid  testamentary  deed,  executed  by  the  said 
"  Daniel  Virtue  upon  the  said  14th  day  of  February  1823,  is,  in  so  far  as  it 
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"  gives  and  bequeaths  to  the  said  Adam  Hogg  the  testator's  heritable  property 
"  in  Great  Britain  and  in  Jamaica,  null  and  void ;  and  it  is  destitute  of  all  the 
"  solemnities  and  requisites  which  by  law  are  necessary  for  the  conveyance  of 
**  heritable  property ;  and,  in  particular,  it  is  neither  holograph  of  the  granter, 
"  nor  does  it  express  either  the  place  of  signing  or  the  name  and  designation  of 
''  the  vrriter,  or  the  names  and  designations  of  the  witnesses  present  on  the 
**  occasion  when  it  was  allied  to  have  been  subscribed." 

In  defence  it  was  maintained  that  the  trust-disposition  was  a  good  and 
effectual  divestiture  by  the  granter,  in  favour  of  the  trustee,  of  the  heritable 
property;  and  that  as  he  had  directed  the  premises  to  be  conveyed  to  such 
person  or  persons  as  he  should  specify  in  his  will,  the  testament,  which  was  a 
formal  and  probative  deed  according  to  the  law  of  the  place  where  it  was  made, 
was  sufficient  as  a  direction  to  the  trustee  to  convey  to  Hogg. 

The  Lord  Ordinary  [Medwyn]  pronounced  this  interlocutor : — "  Finds,  that 
"  on  the  death  of  the  late  Daniel  Virtue  of  Vere  in  Jamaica,  which  took  place 
"  on  16th  December  1823,  there  were  found  in  his  repositories  two  deeds ;  the 
"  first,  a  trust-deed  dated  30th  April  1822,  executed  in  Jamaica,  but,  according 
"  to  the  law  of  Scotland,  disponing,  with  procuratory  and  precept,  certain 
"  heritable  subjects  in  Scotland,  in  favour  of  the  defender  George  Johnstone,  for 
"  uses  and  purposes,  and  these  are  declared  to  be,  first,  *  to  account  to  him  for 
"  the  rents  during  his  [64]  life,  and,  secondly,  at  his  death,  to  dispone  them  to 
"  such  person  as  I  shall  specify  and  name  in  my  will,  or  by  any  separate  writing 
"  or  letter,  although  it  shall  not  have  the  solemnities  of  a  deed ; '  the  second,  a 
"  will  executed  on  14th  February  1823,  according  to  the  forms  of  the  law  of 
"  Jamaica,  but  not  tested  according  to  the  law  of  Scotland,  which  has  this 
"  clause : — *  Item,  I  give  and  bequeatti  unto  my  nephew,  Adam  Hogg,  Jamaica, 
"  the  residue  and  remainder  of  my  property,  real,  personal,  and  mixed,  consisting 
"  of  lands,  houses,  &c.  in  Berwickshire  in  Great  Britain : '  Finds,  that  the  trust- 
"  deed  contains  no  clause  dispensing  with  delivery,  which  indeed  would  have 
''  been  inconsistent  with  the  first  and  prominent  object  of  the  deed ;  and  that 
"  the  will  makes  no  reference  to  it  as  a  subsisting  deed,  or  one  which  was  then 
"  operative,  or  which  it  was  to  render  operative,  by  declaring  its  uses  and 
"  purposes :  Finds  it  admitted,  *  that  the  trust-deed  was  not  delivered  to  the 
"  trustee  in  the  lifetime  of  the  truster,  but  that  it  remained  in  his  custody  and 
''  under  his  controul  till  the  day  of  his  death : '  Finds,  that  the  trust-deed  can 
"  have  no  effect,  not  having  been  a  delivered  deed,  nor  the  delivery  dispensed 
**  with  by  the  maker  of  it;  and  therefore  that  it  is  unnecessary  to  consider 
"  whether,  if  it  had  been  an  effectual  conveyance  of  the  heritable  property  into 
**  the  person  of  the  trustee,  the  will,  being  a  deed  not  tested  according  to  the 
"  law  of  Scotland,  would  have  been  held  to  be  a  sufficient  deed  of  instructions 
"  to  the  trustee  to  make  over  the  heritable  property  in  Scotland  to  the  defender 
"  Hogg :  Finds,  that  the  will  is  quite  inoperative  of  itself  to  convey  the  said 
"  heritable  property  to  the  defender,  as  it  does  not  contain  disponing  words ; 
**  and  therefore  sustains  the  reasons  of  reduction,  at  the  instance  of  the  pursuer, 
"  the  heir-at-law ;  and  reduces,  decerns,  and  declares  in  terms  of  the  reductive 
"  conclusions  of  the  libel :  Finds  no  expenses  dua"  His  Lordship  at  the  same 
time  issued  the  subjoined  note.^  To  this  judgment  he  afterwards  adhered,  and 
accompanied  his  interlocutor  with  the  note  below.* 

1  "The  ground  upon  which  the  heir-at-law  has  been  preferred  being  different  from 
those  pleaded  in  the  elaborate  memorial  for  him,  the  Lord  Ordinary  is  willing,  if  the 
parties  incline,  to  review  the  interlocutor,  in  a  representation,  which,  by  section  second 
of  the  Act  of  Sederunt  passed  this  day,  he  is  empowered  to  authorize.'' 

*  "The  Lord  Ordinary  still  entertains  the  opinion  that  the  trust-deed  required 
delivery  to  make  it  effectual,  as  it  was  obviously  intended  to  be  delivered  immediately, 
since  it  authorizes  the  trustee  to  uplift  the  rents  in  the  truster's  lifetime,  and  calls  upon 
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[66]  The  respondents  having  reclaimed,  the  Court,  on  advising  cases,  pro- 
nounced this  interlocutor  on  the  23d  of  November  1827 : — '*  Alter  the  interlocutor 
"  of  the  Lord  Ordinary,  submitted  to  review :  Find  the  trust-deed  in  this  case 
"  effectual,  although  it  contained  no  clause  dispensing  with  the  delivery,  and 
"  was  not  deliverai  during  the  life  of  the  grantor:  Knd  the  will  afterwards 
"  executed  by  him  likewise  effectual  as  a  declaration  of  his  intention  and 
"  instruction  to  his  trustee,  relative  to  the  disposal  of  his  heritable  property  in 
"  Scotland  after  his  death :  Therefore  sustain  the  defences,  assoilzie  the  defender 
"  from  the  conclusions  of  the  action,  and  decern," 

Brack  appealed. 

Appellant. — 1.  The  established  inile  is,  that  heritage  cannot  be  conveyed, 
either  directly  or  indirectly,  imless  the  peculiar  forms  of  the  law  of  Scotland  be 
observed.  The  testament  is  not  executed  according  to  these  forms,  and  it  is  not 
pretended  that  per  se  it  can  affect  the  right  of  the  appellant  as  heir-at-law.  It 
is  true  that  the  trust-disposition  is  executed  agreeably  to  the  Scottish  forms ; 
and  if  it  had  been  a  complete  deed,  and  had  [66]  been  delivered,  or  had  dispensed 
with  delivery,  it  might  have  had  the  effect  to  exclude  the  appellant.  But  it  was 
not  a  delivered  deed,  and  at  all  events  it  specified  no  disponee ;  and  therefore, 
even  if  it  were  to  be  held  as  a  subsisting  deed,  it  would  constitute  a  trust  for 
behoof  of  the  appellant.  Indeed,  effect  cannot  be  given  to  the  testament  without 
violating  the  law  of  death-bed ;  for,  as  a  testament  is  held  to  be  made  at  the 
last  moment  of  the  testator's  life,  it  would  necessarily  follow  that  heritage  might 
be  effectually  transmitted  when  a  party  is  in  articulo  mortis. 

2.  But  assuming  the  trust-deed  to  be  of  a  mortis  causa  nature,  it  was  revoked 
by  the  subsequent  testament;  for,  although  the  testament  may  be  ineffectual  to 
transmit  heritage,  it  is  quite  sufficient  as  a  deed  of  revocation.  This  was  found 
in  the  cases  of  Crawford,  Batley,  and  Mudie,  relative  to  death-bed  deeds,  which, 
although  null  as  transmissions  of  property,  were  held  good  as  revocations  of 
previous  deeds. 

3.  Supposing  that  the  trust  disposition  were  unobjectionable,  still  the 
reserved  power  contained  in  it  was  not  duly  exercised.  To  accomplish  this 
effectually,  it  was  necessary,  both  that  special  reference  should  be  made  to  the 
trust-deed,  and  that  the  deed  by  which  the  faculty  was  exercised  should  be 
executed  agreeably  to  the  forms  of  the  law  of  Scotland.    It  is  said  that  the 

him  to  account  for  them  to  him.  Its  never  having  been  delivered  implies  a  change  of 
purpose,  or  that  the  purpose  was  not  fully  resolved  on ;  and  there  is  nothing  to  indicate 
that  the  second  purpose  of  the  deed  was  finally  resolved  to  be  carried  into  effect  when 
the  other  was  not  In  his  latter  will  the  testator  has  not  once  alluded  to  it ;  and  as  it 
was  not  transmitted  to  this  coontry  at  first  along  with  the  will,  it  would  appear  that  the 
testator  and  his  executor  had  not  regarded  the  trust-deed  as  influencing  his  succession. 
If  the  trust-deed  were  to  be  held  effectual  without  delivery,  and  if  it  were  necessary  to 
form  an  opinion  on  the  pleas  still  argued  so  anxiously  by  the  pursuer,  the  Lord  Ordinary 
does  not  think  ho  could  concur  in  opinion  with  the  pursuer,  that  the  trust-deed  was 
revoked  by  the  will,  or  that  the  will  would  not  have  been  a  sufficient  declaration  of  the 
purposes  of  the  trust,  on  the  ground  that  it  did  not  bear  express  reference  to  it,  assimilating 
this  to  the  exercise  of  a  reserved  faculty  to  burden ;  but  he  would  have  been  inclined 
to  hold  that  the  will,  not  being  tested  according  to  the  law  of  Scotland,  was  not  sufiicient 
to  have  the  effect  of  conveying  Scotch  heritage  from  its  legal  destination.  This  is  a 
point  of  great  difficulty,  and  may  be  considered,  perhaps,  as  not  thoroughly  settled ;  but 
the  Lord  Ordinary  remembers  well  the  very  decided  opinion  of  Lord  President  Blair, 
delivered  in  the  unreported  ^  case  of  Lang  and  Whitelaw,  16th  November  1809.  The 
Lord  Ordinary  avoided  the  decision  of  this  difficult  question  by  holding  the  trustdeed 
ineffectual  from  want  of  delivery." 

1  Videpost, 
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reverse  was  found  in  the  case  of  Willoch  [3  Pat  659] ;  but  it  does  not  appear 
from  the  report,  nor  from  the  papers,  that  the  deed  by  which  the  faculty  was 
exercised  was  not  executed  agreeably  to  these  forms.  Indeed,  an  opinion  to  the 
reverse  was  delivered  by  Lord  President  Blair  in  the  case  of  Lang  and  Whitelaw 
[2  Shaw  App.  13].i 

^  The  following  notes  of  Lord  President  Blair's  opinion,  taken  by  the  late  Solicitor 
General  Wedderbum,  were  laid  before  the  House  of  Lords  :  **  The  case  depends  on  thp 
validity  and  effect  given  to  a  foreign  will.  The  questions  have  arisen,  Whether  such 
will  is  effectual,  as  a  revocation  of  a  deed  previously  executed  t  and.  Whether  the  clause 
of  revocation  amounts  to  a  revocation  of  the  Scotch  settlement  1 

"  The  preliminary  question  is,  Whether  the  deed  of  revocation  is  valid,  as  affecting 
Scotch  heritage  t  and  the  first  inquiry  is,  Whether  the  point  is  shut  by  former  decisions  t 
But  I  can  see  no  series  rerum  judicatarum  sufficient  to  settle  it. 

"  In  the  case  of  Barclay  the  point  was  not  argued,  because  the  deed  was  supposed 
to  have  been  holograph. 

<*  In  the  case  of  Sir  Thomas  Dundas  the  point  was  argued  and  decided  in  this  Court, 
but  it  was  not  taken  up  when  that  decision  was  reversed.  It  was  then  laid  down  that 
the  lex  domicilii  applied  to  moveables  only. 

''  Considering  the  point  to  be  open,  or  at  least  this  the  only  judgment  upon  it,  I  will 
hold  it  still  liable  to  decision. 

"  There  are  two  views.  Whether  the  deed  of  revocation  was  executed  in  Scotland  or 
abroad) 

**  In  this  case  none  of  the  solenmities  have  been  observed,  which  are  enacted  not  to 
fetter,  but  to  secure  the  act  of  the  proprietor. 

**  The  first  Act  of  Parliament  relates  to  deeds  importing  heritable  title.  It  is  said 
that  this  does  not  constitute  a  title  to  the  lands.  Neither,  indeed,  does  any  settlement ; 
but  it  affects  the  titles  to  it,  and  the  succession  to  it. 

"  Let  it  be  supposed  that  two  deeds  are  executed ;  that  the  first  is  not  destroyed, 
and  that  the  last  is  revoked.  The  first  revives ;  and  this  truly  affects  heritage.  There 
are  two  classes  required  to  be  tested  f  Ist,  Those  affecting  heritage,  which  I  consider 
a  revocation  to  do ;  and,  2dly,  Deeds  of  importance,  which  a  revocation  certainly  is. 
Nor  is  this  any  restraint---It  preserves  and  secures  the  will  of  the  proprietor.  Is  there 
less  temptation  and  more  difficulty  to  forge  revocations  \  There  is  more  of  the  first  and 
less  of  the  second  undoubtedly.  True,  a  deed  may  be  revoked  without  writing — it  may 
be  destroyed,  by  which  the  deed  ceases  to  exist,  unless  it  be  revived  by  proving  the 
tenor,  and  a  casus  anUssianis  different  from  the  act  of  the  proprietor  and  granter. 

"  In  the  books  of  law,  is  there  one  word  to  make  a  distinction  between  deeds  of 
revocation  and  other  deeds  1  No  exception  but  in  favour  of  privileged  deeds,  holograph, 
or  in  re  merccUoria,  A  person  must  revoke  with  the  same  solemnities  of  testing  as  in 
granting.  Therefore  hold  that  a  deed  of  revocation  is  in  the  same  situation  with  all 
other  important  deeds. 

^'  Is  there  any  difference  by  the  deed  being  executed  in  Jamaica  1  The  only  distinction 
here  is,  that  foreign  deeds  can  only  affect  or  convey  moveables.  But  in  whatever  touches 
the  land  or  immoveable  property,  the  law  of  Scotland  must  exclusively  govern.  Nothing 
can  be  more  clearly  determined  than  this.  Even  an  heritable  bond  must  be  so  conveyed. 
The  hardship  in  requiring  solemnities  in  revocations  is  less  than  in  requiring  them  in 
settlements ;  for  the  granter  may  revoke  by  destroying.  Even  if  the  clause  of  reserva- 
tion in  the  settlement  was,  that  he  should  be  allowed  to  revoke  without  the  solemnities 
of  the  law  of  Scotland,  it  would  be  null,  for  the  law  can  Hsten  to  no  intention,  but  what 
is  conveyed  in  an  authentic  form. 

"  Supposing,  however,  the  Jamaica  will  is  to  be  recognised,  I  am  clear  that  the 
expressions  in  the  will  are  sufficient  to  reach  the  Scotch  settlement 

**  It  is  contended  that  the  deed  cannot  be  a  revocation  unless  it  be  a  settlement.  I 
think  in  general  it  may.  At  least  this  is  the  legal  presumption.  But  this  presumption 
is  removed  by  the  terms  of  the  will,  which  shew  that  the  revocation  was  wholly  in 
favour  of  the  widow,  and  not  against  her.  I  rather  think  that  the  revocation  cannot  be 
held  to  touch  the  liferent. 

"  The  Court  repelled  the  objections  to  the  validity  of  the  revocation,  but  found  that 
it  cannot  touch  the  legacy  and  liferent  to  the  widow." 
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[67]  RespmderUs, — 1.  As  the  trast-dispoBitdon  contained  a  reeervation  of  the 
grantor's  liferent,  or  of  his  right  to  the  rents  during  his  life,  (which  was  equivalent 
to  such  a  reservation,)  and  was  clearly  mortis  causa,  it  did  not  require  delivery, 
nor  any  clause  dispensing  with  delivery.  Accordingly,  the  appellant  himself 
[68]  abandoned  this  plea  when  the  case  was  debated  before  the  Lord  Ordinary ; 
but  his  Lordship  gave  his  judgment  upon  it  as  a  view  which  had  occurred  to 
himself.  The  Court,  however,  were  unanimously  of  opinion  that  this  was 
erroneous ;  and  although  the  appellant  has  revived  the  plea,  there  is  no  authority 
in  support  of  it.  Assuming,  therefore,  that  the  deed  did  not  require  delivery,  it 
had  the  effect  to  divest  the  grantor  of  the  feudal  right,  so  that  the  requisites  of 
the  law  of  Scotland  were  satisfied.  That  right  was  vested  in  the  trustee,  subject 
to  directions,  and  he  was  bound  to  give  obedience  to  authentic  directions 
received  from  the  truster ;  but  it  is  not  disputed  that  the  testament  is  authentic 
and  probative  according  to  the  law  of  the  place  where  it  was  executed,  and  con- 
sequently the  trustee  was  bound  to  carry  tiiese  directions  into  execution.  The 
case  of  Willoch  is  a  conclusive  authority  upon  this  point;  as  is  also  that  of 
Lang,  as  decided  by  the  Court ;  and  the  same  decision  has  recently  been  pro- 
noimced  bv  the  Court  of  Session  in  the  case  of  Bellenden  Kerr.  In  r^ard  to 
the  plea  of  death-bed,  it  is  irrelevant  and  inapplicable,  because  it  is  not  Ubelled 
as  a  reason  of  reduction ;  and  it  is  admitted  that  in  point  of  fact  the  testator 
survived  the  execution  of  the  testament  for  ten  months. 

2.  It  is  impossible  to  construe  the  ordinary  clause  of  revocation  of  all 
former  wills  into  a  revocation  of  the  trust-disposition.  That  deed  was  meant 
to  subsist  to  the  effect  of  enabling  the  grantor  to  exercise  his  will  by  any 
document,  whether  probative  or  improbative;  and  his  plain  meaning  was, 
that  all  wills  which  he  had  made  inconsistent  with  the  one  in  question  should 
be  recalled. 

3.  By  the  trust-deed  the  trustee  was  directed  to  convey  the  property  thereby 
disponed  "  to  such  person  or  persons  as  I  shall  specify  and  name  in  my  will,  or 
"  by  any  separate  writing  or  letter  to  that  effect"  By  the  testament  he 
nominated  the  respondent  Hogg  as  his  disponee ;  and  although  it  was  not  tested 
according  to  the  Scottish  forms,  yet  it  is  not  necessary  that  a  deed  of  nomination 
be  so,  provided  it  be  probative  according  to  the  law  of  the  place  where  it  was 
executed.  Neither  is  it  necessary  that  it  should  make  special  reference  to  the 
trust-deed. 

Lord  LTNDmrRST. — "As  far  as  regards  the  trust-deed,  I  tliink  it  did  not  require 
delivery  to  render  it  valid :  first,  because  the  granter  [69]  himself  had  an  interest ;  and 
secondly,  because,  as  far  as  related  to  the  deed,  it  was  a  deed  mortis  causa.  On  these 
grounds  I  am  disposed  to  recommend  your  Lordships  to  afi^rm  the  opinion  of  the  Court 
below.  I  further  think  that,  as  far  as  relates  to  the  will,  it  was  intended  by  the  party 
to  be  an  execution  of  the  power  contained  in  the  first  deed.  It  is  impossible  to  con- 
sider the  nature  of  the  transaction  itself,  as  mentioned  in  the  first  deed,  and  the 
description  of  the  property,  and  not  to  come  to  the  conclusion  that  the  party  intended 
to  execute  that.  The  question  that  remains  then  is,  Whether  the  mode  of  execution 
was  sufficient  t  If  the  mode  of  execution  was  sufficient^  then  there  is  an  end  of  the 
question.  I  can  hardly  distinguish  this  case  from  the  case  of  Willoch.  It  was  con- 
sidered at  that  time  a  question  of  very  little  doubt  Under  such  circumstances,  I  move 
your  Lordships  that  this  judgment  be  affirmed,  but  without  costs." 

The  House  of  Lords  ordered  and  adjudged,  That  the  interlocutor  complained 
of  be  affirmed. 

AppeUanfa  AutJvorities.—S  Ersk.  2,  43;  Crawford,  Feb.  3,  1801  (No.  3,  Appendix, 
Deathbed);  Batiey,  Feb.  2, 1815  (F.C.);  Mudie,  March  1, 1824  (2  Shaw's  App.  Ca.  9); 
Scott,  March  2,  1820  (F.C.);  Roxburghe,  Dec.  13,  1816  (F.C.  App.  May  25,  1820); 
Bell  on  Testing  Deeds,  110;  3  Ersk.  2,  22 ;  Logan,  Feb.  27, 1823  (2  Shaw  and  Dunlop, 
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253);  ColviUe,  Dec.  16, 1664  (15,927);  Brand,  Dec.  4, 1735  (15,941);  Davidson,  Dec. 
20,  1797;  (5597,  No.  1,  App.  Her.  and  Mov.). 

Respmdent^  i4tt/^onYie».— Willoch,  Dec.  14,  1769  (5539);  3  Ersk.  2,  44;  Lang, 
Nov.  16,  1809;  BeUenden  Kerr,  Feb.  24,  1829  (7  Shaw  and  Dun.  454). 

Spottiswoode  and  Bohertson — Richardson  and  Conn^ell, — Solicitors. 

[Cf.  Leith  V.  Leith^  10  D.  passim]. 


V.  Wilson  &  Shaw  84  [1  S.  226 :  4  8.  734]. 

James  Galbraith,  Appellant. — T.  H.  MUler-^Sandford. 

EiCHARD  Galbraith,  Respondent. — Sir  Charles  Wetherdl — Lushington. 

1st  March  1831. 

Serviob. — Held  (affirming  the  judgment  of  the  Court  of  Session),  in  a  question  as  to 
the  validity  of  a  service,  that  Uiere  was  sufficient  evidence  before  the  jury  to  prove 
that  the  party  served  was  the  substitute  called  in  a  deed  of  entail, — the  party 
challenging  having  failed  to  establish  the  existence  of  any  other  person  to  whom 
the  designation  in  the  entail  could  apply. 

James  Gralbraith  of  Balgair  executed  in  1705  a  deed  of  entail,  by  which  he 
conveyed  the  lands  of  Balgair  to  himself  and  the  heirs  of  his  body,  whom  failing : 
— 1.  To  John  Galbraith,  eldest  son  of  George  Galbraith,  merchant  burgess  in 
Edinburgh;  2.  James,  second  son  of  George  Galbraith;  3.  "Major  Hugh 
"  Galbraith,  in  the  kingdom  of  Ireland,  son  of  the  deceased  Andrew  Galbraith, 
"  the  entailer's  father's  brother  consanguinean ; "  4  Captain  Eobert  Galbraith, 
in  the  kingdom  of  Ireland;  6.  John  Galbraith  of  Old  Graden;  6.  Archibald 
Buchanan  of  Drumhead,  and  such  of  his  sons  as  the  entailer  should  point  out ; 
7.  John  Galbraith,  in  Hill  of  Balgair,  and  the  heirs  male  of  their  several  bodies 
respectively ;  whom  all  failing,  to  certain  other  substitutes. 

The  entailer  left  no  issue,  and  in  1794  the  first  and  second  branches  of  the 
substitution  became  extinct.  Advertisements  were  thereupon  published,  calling 
on  the  heirs  next  in  succession  to  come  forward;  in  consequence  of  which 
brieves  were  obtained  by  Eichard  Galbraith  in  1806,  claiming  as  heir  male  of 
Major  Hugh  Galbraith,  the  third  substitute  in  the  entail;  and  by  William 
Arthur  Gcdbraith,  who  claimed  as  representing  Captain  Bobert  Galbraith,  the 
fourth  substitute.  A  competition  ensued,  in  which  Eichard  GcJbraith  established 
his  descent  from  a  Major  Hugh  Galbraith  of  Captkhard,  in  [85]  Ireland,  who  was 
a  Major  in  the  King's  army  at  the  date  of  the  entail  The  chief  evidence  of 
the  above  person  being  the  Major  Hugh  mentioned  in  the  third  substitution  was, 
that  he  was  proved  to  have  spoken  with  a  Scottish  accent,  and  to  have  been  con- 
sidered a  Scotchman ;  and  that  in  a  letter  from  the  son  of  Captain  Eobert,  the 
fourth  substitute  (who  resided  near  the  Major  in  Ireland),  to  the  son  of  the 
latter,  he  addressed  him  as  "  dear  cousin."  But  there  was  no  other  trace  of  his 
connexion  with  the  family  of  Balgair,  while  the  will  of  Captain  Eobert  (the 
fourth  substitute),  executed  in  1708,  contained  a  reference  to  the  event  of  his 
own  eldest  son  succeeding  to  the  estate  of  James  Galbraith  of  Balgair,  which,  it 
was  said,  could  not  have  happened  if  this  Major  Galbraith  of  Capahard,  who 
resided  in  his  neighbourhood,  had  been  the  third  substitute,  as  he  had  five  sons, 
all  of  whom  must  have  succeeded  before  Captain  Eobert's  family.  On  the  other 
hand,  Willicun  Arthur  Galbraith  failed  in  proving  any  connexion  with  the  fourth 
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substitute;  and  the  Jury,  by  a  majority,  served  Eichard,  who  accordingly 
entered  into  possession  of  the  estate  of  Balgair. 

In  1820  a  James  Galbraith,  after  being  served  heir  male  of  John  Galbraith 
in  Hill  of  Balgair,  the  seventh  substitute,  raised  the  present  action  of  reduction 
improbation,  concluding  to  have  Kichard's  service  set  aside,  on  the  ground  that 
there  was  no  sufficient  evidence  laid  before  the  inquest  that  his  ancestor  was 
Major  Hugh  Gki.lbraith,  the  third  substitute  in  the  entail,  to  warrant  the  service, 
and  to  have  it  found  that  he,  James,  was  entitled  to  possession  of  the  estata 
Eichard  objected  to  the  pursuer's  title,  but  the  Lord  Ordinary  sustained  it ;  and 
the  Court,  on  the  21st  of  December  1821,  adhered  "  to  the  effect  of  sustaining 
"  the  pursuer's  title  to  insist  in  the  reductive  conclusion  of  the  respondent's 
"  libel,  reserving  consideration  as  to  tdl  other  points  of  the  libeL"  Thereafter 
the  Lord  Ordinwy  found,  on  the  merits,  "That  in  the  absence  of  all  proof  exist- 
"  ing  or  offered  to  the  contrary,  the  circumstances  proven  on  the  side  of  the 
"  defender  afford  sufficient  grounds  for  inferring  that  Major  Hugh  Gcdbraith,  of 
"  whose  body  the  defender  is  heir  male,  was  Major  Gcdbraith,  of  the  kingdom 
"  of  Ireland,  who,  and  the  heirs  of  whose  body,  are  called  in  the  entail  of 
"  [86]  Balgair,"  and  therefore  repelled  the  reasons  of  reduction,  and  assoilzied 
the  defender ;  and  the  Court,  on  the  20th  of  June  1826,  adhered. 

James  Gcdbraith  appealed. 

Appellant. — ^The  appellant's  title  as  an  heir  substitute  having  been  sustained, 
it  is  incumbent  on  the  respondent  to  show  by  satisfactory  evidence  that  he  also 
is  a  substitute,  and  stands  prior  in  the  substitution.  If  the  appellant  were 
claiming  to  be  served  heir  to  the  same  person,  or  in  the  same  character,  as  the 
respondent  has  been  served,  it  might  perhaps  be  sufficient  to  decide  the  case 
that  the  evidence  for  the  one  preponderated  more  than  the  other.  But  the 
appellant  does  not  stand  in  that  position.  He  claims  as  an  heir  under  the 
seventh  substitution ;  and  it  is  incumbent  on  the  respondent  to  prove,  by  l^al 
and  satisfactory  evidence,  that  he  is  entitled  to  the  character  of  a  prior  substitute. 
But  the  evidence  was  of  the  most  objectionable,  illegal,  and  false  nature ;  and 
the  documents  produced  in  the  Court  bi3low  showed  that  two  persons  bearing  the 
same  description  were  confounded  together,  and  that  the  respondent  is  descended 
from  the  wrong  man.  To  affirm  the  present  judgment  would  be  to  overturn  the 
law  of  Scotland. 

Respondent, — ^The  service  of  the  respondent  was  opposed  by  a  party  claiming 
as  an  heir  substitute,  and  therefore  it  <Ud  not  pass  in  absence.  It  consequently 
lies  on  the  appellant  to  show  that  the  service  was  unwarranted ;  but  in  this  he 
has  entirely  failed.  In  questions  of  this  nature  presumptive  evidence  is  all  that 
is  requisite ;  and  indeed  if  the  strict  i-ules  of  the  law  of  evidence  were  enforce, 
it  would  in  many  cases  be  scarcely  possible  to  carry  through  a  service. 

Lord  Wynfobd.— "  My  Lords,  your  Lordships  have  been  pressed  with  great  earnest- 
ness to  take  care  how  you  overturn  the  law  of  Scotland.  I  believe  I  am  as  anxious  as 
any  man  in  this  House  can  be,  never  to  trench  upon  the  law  of  Scotland.  If  ever  I 
should  find  that  the  law  is  at  variance  with  justice,  I  should  still  think  it  my  duty  to 
act  according  to  that  law,  leaving  it  to  your  Lordships  in  [87]  your  legislative  character 
to  alter  it.  But  I  should  hope  there  is  little  danger  of  overturning  the  law  of  Scotland, 
when  I  am  about  to  advise  your  Lordships  to  af&rm  the  judgment  which  has  been  pro- 
nounced by  the  Courts  in  Scotland. 

'*  A  person  of  the  name  of  Gralbraith,  in  the  year  1705,  now  considerably  more  than 
100  years  ago,  made  a  deed  of  entail  in  the  following  terms : — '  On  me,  James  Gkdbraith, 

*  and  the  heirs  to  be  procreate  of  my  own  body  ]  which  failing,  to  John  Galbraith  (who 

*  is  the  first  substitute),  eldest  lawful  son  to  umquhill  George  Galbraith,  merchant, 
'  burgess  of  Edinburgh,  my  cousin  german,  and  the  heirs  male  lawfully  to  he  procreate 
*'  of  his  body;  whidi  faHing,  to  James  Gkdbraith,  second  lawful  son  to  the  said 

*  umquhill  George  Galbraith,  and  the  heirs  male  lawfully  to  be  procreate  of  his  body ; 
'  which  failing,  to  Mcgor  Hugh  Galbraith  in  the  kingdom  of  Ireland,'  (the  entailer  does 
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not  say,  '  of  the  kingdom  of  Ireland,'  but  *  in  the  kingdom  of  Ireland,')  *  son  of  the 
'  deceased  Andrew  Galbraith,  my  father's  brother  consangoinean.'  The  Respondent 
claims  this  estate  as  the  heir  of  Major  Hugh  Gralbraith,  and  he  must  prove  by  credible 
evidence,  not  only  that  he  is  the  eldest  male  descendant  of  Hugh  Galbraith,  but  that 
this  Hugh  Galbraith  was  son  to  Andrew  Galbraith,  the  entailer's  father's  brother  con- 
sanguine. I  beg  leave,  however,  to  state  to  your  Lordships  that  these  facts  are  not 
required,  nor  are  any  facts  in  any  Court  of  Judicature  required  to  be  proved  by  direct 
positive  evidence.  These  facts  may  be  proved  by  presumptive  evidence,  and  indeed 
most  of  the  facts  upon  which  Courts  of  Justice  act,  not  only  in  civil  but  in  criminal 
cases,  even  in  those  which  affect  the  lives  of  individuals,  are  established  by  presumptive 
evidence.  Presumptive  evidence  means  this : — ^where  one  or  more  facts  are  proved,  the 
existence  of  which  makes  the  existence  of  the  facts  to  be  presumed,  according  to  our 
ordinary  experience,  highly  probable.  We  presume  the  existence  of  what  is  probable 
if  there  be  no  counter  evidence  to  prove  that  it  could  not  have  occurred.  In  criminal 
cases,  it  being  proved  by  positive  evidence  that  a  crime  has  been  committed.  Courts  are 
constantly  satined  with  highly  probable  proof  that  the  person  accused  committed  that 
crime.  In  the  present  case  we  can  act  with  more  satisfaction  to  ourselves  on  pre- 
sumptive evidence.  An  estate  belongs  to  some  person.  There  is  no  positive  evidence 
who  the  person  is  to  whom  it  belongs.  In  such  a  case  it  must  be  awarded  to  the 
person  who  has  the  greatest  probability  of  being  the  true  owner.  You  have  positive 
proof  that  there  was  a  Major  Galbraith  in  the  kingdom  of  Ireland,  namely,  by  the 
evidence  of  the  settler,  who  so  says  in  the  deed  of  entail ;  but  you  have  no  positive 
evidence  that  the  person  under  whom  these  parties  claim  was  descended  from  [88]  the 
Major  Hugh  Galbraith  in  Ireland,  which  M^'or  Hugh  Galbraith  was  the  son  of  the 
deceased  Galbraith,  whom  the  testator  describ^  as  *  my  father's  brother  consanguinean.' 
From  the  imperfect  state  of  the  registers  of  Scotland  at  that  time,  it  would  be  difficult 
now  to  furnish  your  Lordships  with  direct  evidence  of  that;  but  then  comes  the 
question.  Have  your  Lordships  any  facts  proved  in  this  case  from  whence  you  can  infer 
that  the  Major  Galbraith  who  was  in  Ireland  answers  the  other  description  of  being  a 
son  of  this  Andrew,  the  brother  of  the  entailed  %  Although  the  settler  knew  that  his 
relation  was  in  Ireland,  he  does  not  appear  to  have  known  in  what  part  of  Ireland  he 
was.  If  he  had,  it  is  most  probable  that  in  this  instrument  of  settlement  he  would  have 
given  a  more  particular  description  of  him,  stating  him  to  be  Major  Galbraith  of 
Cappahard,  or  any  other  place.  Then,  is  that  want  of  description  supplied  by  other 
evidence  1  Your  Lordships  have  the  return  of  the  army,  in  which  there  appears  to  be  a 
Major  Galbraith,  although  not  a  nugor  in  the  regiment  in  which  this  nugor  was  once 
supposed  to  be.  And  you  have  this  fact,  which  you  will  find  to  be  most  important, 
when  connected  with  the  parole  evidence,  that  he  was  a  major  that  served  in  Flanders. 
It  is  proved  by  Colonel  Persse,  who  was  a  nephew  of  the  wife  of  Major  Galbraith,  that 
this  lady  spoke  of  the  civilities  that  she  received  from  King  James  during  the  Major's 
service  in  Flanders ;  here  the  chain  of  evidence  is  complete  to  prove  that  there  was  a 
Msgor  Galbraith  in  the  army,  that  that  Major  Galbraith  married  Miss  Persse,  and  that 
he  had  served  in  Flanders.  The  next  question  is.  Is  that  Migor  Ckdhraith  who  so 
married  Miss  Persse  and  who  served  in  Flanders,  a  Scotchman)  for  the  relation  of  the 
settler  was  a  Scotchman.  The  same  Colonel  Persse,  who  appears  to  be  above  all 
suspicion  from  his  rank  and  situation  in  society,  tells  your  Lordships  that  he  had 
heso^l  that  the  Major  was  a  Scotchman,  and  then  he  gave  the  best  possible  evidence 
that  he  was  a  Scotchman, — that  he  spoke  with  the  Scotch  accent.  Then  your  Lord- 
ships have  another  witness,  who  tells  you  distinctly  that  he  had  it  from  the  M^jor 
himself  that  he  came  from  Scotland.  Now,  stopping  here,  it  stands  thus:  that  the 
settler,  who  lived  in  Scotland,  speaks  of  a  major  who  was  in  Ireland ;  and  you  have 
proved  by  these  witnesses  that  this  migor  came  from  Scotland  into  Ireland.  Your 
Lordships  will  also  recollect  that  the  figure  of  this  man  is  spoken  of.  He  was  a  man  six 
feet  high.  By  another  witness  he  is  spoken  of  as  a  big  Scotchman.  The  other  witnesses 
on  both  sides  tell  your  Lordships  that  this  man  had  no  connexions  in  Ireland,  that  there 
was  a  mystery  about  his  birth,  that  he  was  described  as  being  descended  from  a  hogshead 
of  port,  probably  from  his  fondness  for  that  wine.  But  it  is  said  he  may  have  come 
[89]  from  Scotland,  and  he  may  be  a  major,  and  yet  he  may  not  be  the  cousin  german 
of  this  testator.  Now,  my  Lords,  to  show  that  he  was  connected  with  the  Galbraiths  of 
this  family,  you  have  another  fact  which  is  extremely  important.    This  man  is  found 
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with  a  field  cloth,  having  upon  it  the  arms  of  the  Qalhraiths,  though,  perhaps,  not 
exactly  painted  as  they  ought  to  he,  hut  undouhtedly  with  such  a  resemhhmce  hetween 
the  arms  of  the  &mily  and  those  painted  upon  this  field  cloth,  which  is  described  to 
have  been  in  the  possession  of  this  person,  as  strongly  show  that  he  claimed  to  be  a 
member  of  that  family.  Kow,  it  seems  to  me  that  all  these  circumstances  taken  together 
constitute  a  very  cogent  proof,  particularly  in  the  absence  of  all  evidence  of  there  being 
any  other  person  that  would  answer  the  description  in  the  settlement,  that  this  was  the 
person  designed  by  that  settlement  But  it  is  said,  there  are  other  majors  to  whom  the 
description  in  the  entail  would  apply.  The  first  person  put  forward  is  a  Hugh  (ralbraith 
Johnston  in  the  county  of  Longford.  It  is  said  that  there  was  then  no  militia,  and 
therefore  this  gentleman  must  be  the  M%jor  Oalbraith  mentioned  in  the  Army  List  I 
believe  there  was  no  period,  from  the  feudal  times  down  to  the  present,  in  which  there 
was  no  military  body  in  which  persons  bore  the  titles  of  colonels  and  majors.  The 
persons  belonging  to  these  corps  were,  generally  speaking,  considerable  land  proprietors 
in  the  counties  for  which  they  served.  This  Galbraith  of  Longford  might  have  been 
one  of  these  majors,  and  then  he  would  not  be  likely  to  be  a  Scotchman,  and  the  cousin 
of  the  settler.  This  gentleman  describes  himself  in  his  last  will  as  Hugh  Galbraith, 
gentleman.  I  venture  to  say  that  no  man  who  was  or  had  been  a  major  in  the  army 
would  have  been  described  in  his  will  as  gentleman.  At  all  events  he  would  have  been 
described  as  esquire.  I  cannot  help  thinking,  therefore,  that  is  the  strongest  possible 
evidence  to  show  that  this  last-mentioned  person  had  never  been  a  major — that  though 
he  might  by  some  persons  have  been  called  major,  he  never  could  be  understood  by  tie 
entailer  as  being  that  Migor  (ralbraith  whom  he  considered  to  be  his  cousin  con- 
sanguinean.  Tins  appellant  has  himself  thrown  a  little  doubt  upon  his  own  title  in 
setting  up  this  person.  It  is  true  that  if  he  sets  up  any  other,  that  will  answer  his  pur- 
pose, because  he  will  defeat  this  respondent,  if  he  satisfies  this  House  that  any  other 
major  is  the  true  major  designated  by  this  deed,  although  he  cannot  have  a  descent  from 
that  person.  He  also  sets  up  another  m%jor  that  came  from  Glasgow.  It  is  impossible 
for  any  man  who  has  attended  to  the  evidence  to  hesitate  for  one  moment  before  he 
pronounces  an  opinion,  that  the  man  who  came  from  Glasgow  never  did  in  the  course  of 
his  life  obtain  the  rank  of  major  in  the  regular  army,  or  [90]  any  other  service  that 
would  entitle  him  to  be  called  major  in  society.  It  appears  that  he  was  a  very  inferior 
tradesman ;  and  the  last  account  you  have  of  him  is,  that  he  was  still  prosecuting  his 
trade.  It  seems  to  me  that  both  these  competitors  are  out  of  the  question.  If  they  are 
put  out  of  the  way,  then  how  does  the  case  stand )  With  the  Army  List  now  lying 
before  you,  it  appears  that  no  other  person  named  Galbraith  can  be  found  possessing  a 
character  under  which  he  can  compete,  with  reference  to  this  property,  with  this  man 
in  whose  favour  the  jury  of  the  Court  below  have  found.  If  ttiey  cannot — if  there  is 
no  other  person — then  I  humbly  put  it  to  your  Lordships  whether  you  are  not  satisfied 
that  a  fair  presumption  is  raised  that  he  is  the  man  meant )  My  Lords,  there  is  another 
circumstance  to  which  I  ought  to  allude,  because  I  certainly  was  for  a  time  misled  by  it 
Undoubtedly,  in  a  Court  of  law  in  this  country,  if  you  saw  the  jury  had  been  acting 
upon  evidence  which  ought  not  to  have  been  received,  you  can  do  nothing  but  grant  a 
further  inquiry,  because  we  cannot  say  whether  it  was  not  upon  that  very  objectionable 
evidence  that  the  verdict  was  founded.  But  I  find  that  every  one  of  their  Lordships 
said,  they  entirely  dismissed  from  their  consideration  all  the  objectionable  evidence. 
They  said  they  were  to  consider  whether,  striking  out  all  the  bad  evidence,  there  was 
not  still  sufficient  evidence  to  support  the  finding  of  the  jury  upon  the  inquisition. 
They  were  of  opinion  that  there  was.  I  have  taken  the  same  trouble  that  they  have 
taken,  and  I  have  waded  through  this  evidence ;  and  though  my  mind  for  some  time 
was  in  considerable  doubt,  I  am  satisfied  that,  in  the  absence  of  any  countervailing 
evidence,  there  is  enough  to  raise  the  presumption  I  have  stated,  and  that  therefore,  that 
presumption  not  being  repelled,  your  Lordships  ought  to  act  upon  it  My  Lords,  there 
is  one  fact  which  has  had  more  weight  with  me  than  any  other,  and  it  is,  that  this 
inquisition  was  held  so  long  ago  as  the  year  1804.  The  suit  was  first  instituted  in  1799. 
From  1804  down  to  this  time  the  respondent  has  been  in  possession.  I  am  aware  that 
during  part  of  that  time  the  appellant  had  no  curator ;  but  he  had  a  father  alive ;  and 
it  is  proved  to  us  now  that  the  father,  so  far  from  disputing  the  respondent's  right  to 
this  property,  was  a  tenant  under  him.  It  seems  to  me,  therefore,  that  that  is  extremely 
strong  evidence.     We  have  the  evidence  of  the  whole  world  here  that  that  verdict  was 


Digitized  by 


Google 


y.  WUaon  ft  niav.  GALBRAITH   V.    GALBRAITH.  501 

acquiesced  in,  for  although  this  subject  was  advertised  in  all  the  newspapers,  so  that 
every  claimant  might  come  forward ;  and  we  hear  that  there  were  a  host  of  claimants 
came  forward — every  man,  I  suppose,  whose  name  was  Gralbraith — attempting  to  make 
out  his  claim  to  this  property ;  yet  no  one  has  ventured  to  enter  the  lists  subsequently 
to  the  time  of  that  finding.  It  seems  to  me  that  that  is  a  [91]  circumstance  which 
ought  to  weigh  more  upon  your  Lordships'  minds,  in  considering  whether  this  verdict 
has  been  rightly  found,  than  any  other  which  has  been  alluded  to ;  for  your  Lordships 
may  be  sure,  that  if  it  was  possible  that  any  body  connected  with  the  family  could  show 
that  the  respondent  had  no  claim,  long  before  this  time  proceedings  would  have  been 
instituted  by  some  one.  Therefore,  my  Lords,  although  this  case  is  certainly  a  very 
extraordinary  one — though  undoubtedly  the  judges  in  the  Court  below  appear  to  have 
had  great  difficulties,  and  to  have  made  observations  which  were  very  much  calculated 
to  send  this  case  for  further  inquiry  in  your  Lordships'  House — I  still  think,  after  having 
sifted  it  in  the  best  way  I  have  been  able  to  do  during  the  three  days  in  which  it  has 
been  under  your  Lordships'  consideration,  and  having  devoted  a  good  deal  of  my  time 
at  home  to  this  immense  mass  of  evidence,  after  the  fullest  examination  I  have  been 
able  to  give  of  it,  I  do  think  your  Lordships  ought  not  to  disturb  this  verdict.  I 
have  alluded  to  the  difficulties  which  the  Court  below  seemed  to  feel  when  they  were 
called  upon  to  consider  this  case,  and  I  think  that  many  of  the  observations  which  were 
made  by  the  judges  in  the  Court  below  were  sufficient  to  put  the  parties  upon  appealing } 
and  therefore  I  ^ould  not  recommend  your  Lordships  to  give  costs.  There  were  fair 
grounds  of  appeal,  in  order  to  have  this  case  sifted  and  examined  in  the  manner  it  has 
been.  It  has  been  examined  on  the  one  side  and  the  other  with  the  greatest  industry. 
I  have  derived  great  pleasure  and  advantage  from  the  manner  in  whidi  it  has  been  dis- 
cussed at  the  bar.  I  therefore  humbly  recommend  to  your  Lordships  that  the  judgment 
of  the  Court  below  should  be  affirmed,  without  costs." 

The  House  of  Lords  ordered  and  adjudged,  That  the  interlocutor  complained 
of  be  afiirmed. 

Appellant's  Authorities, — 3  Stair,  3,  44 ;  Spottiswoode,  494 ;  Mercer,  Feb.  24,  1665 
(14,424);  Speeches  in  Douglas'  Cause,  183;  Pohnood,  July  8,  1812  (F.C.). 

J,  Duthie — Spottiswoode  cmd  Robertson^ — Solicitors. 

[Ci  M'Lem  v.  Officers  of  State,  5  BeU's  App.  64.] 


V.  Wilson  &  .Shaw  92  [8  S.  1089]. 

Sir  KiCHARD  Bempdb  Johnston  Honyman  Baronet,  Appellant, — Lushington — 

Sandford. 

Elizabeth  Campbell  or  Honyman,  and  Elizabeth  and  A  lex  a  Honyman, 
Kespondents. — Lord  Advocate  {Jeffrey) — A.  M*NeU. 

3rd  March  1831. 

Husband  and  Wipe — Mabriagb — Process. — Held  (aflfirming  the  judgment  of  the  Court 
of  Session),  that  under  a  summons  libelling  a  marriage  chiefly  on  a  consent  per 
verba  de  prcesenti,  but  also  alleging  that  it  would  be  otherwise  proved  by  facts  and 
circumstances,  it  was  competent  to  find  a  marriage  proved  otherwise  than  by  de 
prcBsenti  words.  2.  That  letters,  without  containing  any  direct  promise,  and  the 
conduct  of  a  party,  established  a  promise  of  marriage;  and  being  followed  by 
copula^  a  marriage  was  constituted. 

Elizabeth  Campbell,  daughter  of  the  deceased  WUliam  Campbell,  merchant 
in  Edinburgh,  describing  herself  as  wife  of  Sir  Richard  Bempde  Johnston 
Honyman,  and  Elizabeth  and  Alexa  Honyman,  describing  themselves  as  the 
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children  procreated  of  the  marriage  betwixt  these  parties,  raised  an  action  of 
declarator  of  marriage  and  of  Intimacy  against  Sir  Kichard,  before  the  com- 
missaries of  Edinburgh.^    The  summons  set  forth,  "  That  in  the  month  of  May 
"  1808  the  complainer  entered  as  governess  into  the  family  of  the  deceased  Sir 
"  William  Honyman  of  Armadale  and  Graemsay,  Baronet,  and  continued  to  live 
"  therein  for  six  years  and  four  months :  That  while  living  at  their  house  of 
"  Smyllum  Park,  near  Lanark,  the  said  Richard  Bempde  Johnston  Honyman 
"  professed  the  greatest  love  and  aflfection  for  the  complainer ;  and  she,  having 
"  fallen  into  a  bad  state  of  health  in  the  year  1812,  was  advised  to  go  to  London 
"  by  sea,  which  she  did  accordingly  in  the  month  of  June  that  year,  with  the 
"  permission  and  approbation  oi  the  said  Sir  William  Honyman  and  his  lady : 
"  That  the  complainer  having  lived  with  a  relation  of  hers.  No.  8,  Millman  Street, 
"  London,  for  several  weeks,  and  the  said  Richard  Bempde  Johnston  Honyman 
"  having,  a  short  time  before  the  complainer  left  Scotland,  gone  to  Cheltenham, 
"  he,  soon  after  her  arrival  in  London,  went  there  also,  and  visited  her  daily, 
"  and  sometimes  twice  a  day,  at  the  house  of  her  relative  in  Millman  Street, 
"  during  the  whole  period  that  she  remained  in  London:  That  she  having 
"  returned  from  London  to  Smyllum  Park,  he,  the  said  Richard  [93]  Bempde 
"  Johnston  Honyman,  arrived  there  much  about  the  same  time,  and  continued 
"  his  attentions  and  professions  of  love  and  esteem  for  the  complainer  as  before : 
"  That  some  time  in  the  month  of  November  or  the  b^inning  of  December  1812 
"  he  was  elected  Member  of  Parliament  for  Orkney ;  and  being  obliged  to  go  to 

*  London  about  the  b^inning  of  the  year  1813,  to  attend  hS  duty  in  Parlia- 
"  ment,  he,  for  some  time  previous  to  his  setting  off,  expressed  the  strongest 
"  love,  affection,  and  esteem  for  the  complcdner —courted  her  in  marriage — 
"  begged  and  entreated  of  her  to  allow  him  to  write  to  her,  and  that  she  would 
"  answer  his  letters,  which,  he  said,  would  be  some  consolation  for  what  he 
"  would  suffer  during  their  separation :  That  she  having  agreed  to  this,  he,  a  few 
"  days  after  his  arrival  in  London,  and  before  he  had  written  to  any  of  the 
*'  members  of  his  father's  family,  wrote  to  her ;  and  they  having  kept  up  a 
**  correspondence,  he,  in  all  the  letters  which  he  sent  her  from  London,  expressed 
**  the  strongest  love,  affection,  and  esteem  for  her :  That  ha  vine  returned  from 

*  London  to  Edinburgh  in  the  year  1813,  or  thereby,  he,  upon  his  arrival,  and 
**  at  his  first  meeting  with  the  complainer,  expressed  most  unbounded  affection 
"  for  her,  and  said  that  his  determination  was  that  they  should  not  again  part : 
"  That  he  continued  to  reside  sometimes  at  his  father's  house  in  Queen  Street, 
"  Edinburgh,  and  sometimes  at  Smyllnm  Park,  from  the  month  of  April  to  the 
"  month  01  June  1813  inclusive,  and  during  this  period  his  courtship  and  solici- 
"  tations  to  the  complainer  were  incessant.  He  took  every  opportunity  of  being 
'*  with  her  in  her  own  room,  and  of  walking  out  with  her  whenever  he  had  an 
"  opportunity :  That  in  consequence  of  his  addresses,  professions  of  love  and 
"  esteem,  continued  and  repeated  for  nearly  two  years,  both  verbally  and  by 
*'  many  letters,  he  gained  the  complainer's  affection ;  but  she,  considering  that 
''  a  marriage  betwixt  them  might  not  be  altogether  agreeable  to  his  parents  or 
''  others  of  his  relations,  for  some  time  endeavoured  to  dissuade  him  there^m. 
"  He,  however,  having  persevered  in  his  professions  of  love  and  proposals  of 
''  marriage,  requested  that  she  would  accept  of  him  as  her  husband,  and  that 
*•  their  marriage  should  be  kept  private  for  a  short  time ;  and  in  particular,  he, 
**  early  on  the  morning  of  the  20th  day  of  June  1813,  came  into  the  complainer's 
"  bed-room,  in  his  father's  hpuse  at  Smyllum  Park,  when  he  earnestly  solicited 
''  and  entreated  the  complainer  that  [94]  she  would  consent  to  take  him  as  her 
"  husband,  declaring  that,  on  the  first  opportunity  which  they  had  of  leaving 
**  Smyllum,  he  woiud  legally  make  her  his  wife:  That  the  complainer  having 

^  The  discussion  related,  however,  exclusively  to  the  constitation  of  the  marriage. 
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resisted  his  entreaties  at  this  time,  he  asked  her  why  she  would  not  consent 
to  his  wishes,  adding,  that  she  might  depend  upon  his  honour,  and  that  no 
one  could  possibly  know  what  had  passed  betwixt  them; — to  which  she 
answered,  *  I  believe  I  may  depend  upon  your  honour ;  but  were  every  eye 
shut,  every  ear  closed,  and  every  tongue  silent,  much  and  dearly  as  I  love  you, 
I  should  know  the  circumstance  myself,  and  that  would  be  sufficient  to  make 
me  miserable : '  That  the  said  Richard  Bempde  Johnston  Honyman,  defender, 
continued  to  beg  and  entreat  of  the  complainer  to  consent  to  his  wishes, 
assuring  her  that  he  was  then  incapable  of  injuring  either  his  own  honour  or 
hers :  fliat  next  morning  he  left  Smyllum  Park  for  Edinburgh ;  but  having 
returned  thereto  upon  the  24th  or  25th  day  of  the  said  month  of  June  1813, 
he,  upon  the  evening  of  the  day  he  so  returned,  came  into  the  room  where  the 
complainer  was  at  the  time,  and  having  repeated  his  entreaties  that  she  would 
consent  to  their  being  married,  she,  in  answer,  said,  that  she  never  would 
hesitate  to  become  his  wife,  and  that  to  him  every  aflfection  of  her  heart  had 
long  been  dedicated,  but  called  upon  him  at  same  time  to  recollect,  that,  by 
marnring  her,  he  might  be  making  a  sacrifice  in  the  eyes  of  his  relations,  see- 
ing she  could  not  offer  him  any  fortune ;  and  that  however  respectable  her 
connexions  were,  his  parents  might  not  consider  them  to  be  sufficiently  so  to 
qualify  her  for  their  son's  wife ; — to  which  he  answered,  that  he  would  consult 
his  own  happiness,  and  not  that  of  his  relations :  That,  upon  this,  he  asked 
the  complainer  if  he  might  call  her  his  wife,  to  which  she  having  assented,  he 
said  to  her,  *  Do  then,  my  beloved  wife,  let  me  hear  you  call  me  husband ; ' — ^to 
which  she  replied,  '  Dearest,  dearest,  Dick,  you  are  my  husband ; '  and  the 
parties  having  thus  mutually  accepted  of  each  other  as  husband  and  wife,  the 
said  Richard  Bempde  Johnston  Honyman  addressed  the  complainer  in  the 
following  words : — '  You  are  now  mine  for  ever,  Betsy ;  and,  as  my  wife,  you 
must  share  whatever  I  have  in  this  world.  You  know  I  have  just  £200  a-year 
and  the  half  of  it  must  be  yours :  *  That  they  afterwards  lived  and  cohabited 
privately  together  as  husband  and  wife  of  each  other;  and  he  has  been 
[95]  heard,  by  persons  in  his  own  family,  as  well  as  by  others,  to  acknowledge 
the  complcdner  as  his  wife :  That  of  this  marriage  the  complainers  EUzabeth 
and  Alexa  Honyman  were  procreated;  and  the  complainer  Elizabeth  was 
bom,  upon  the  27th  day  of  May  1814,  at  Smyllum  Park ;  and  Alexa  was  bom, 
upon  the  27th  day  of  May  1816,  at  York :  That  the  said  Richard  Bempde 
Johnston  Honyman,  defender,  when  not  living  in  the  same  house  with  the 
complainer,  wrote  a  great  many  letters  to  her  from  time  to  time,  evidently 
proceeding  upon  the  assumption  that  marriage  had  been  promised  or  con- 
tracted betwixt  the  complainer  Elizabeth  Campbell  and  him :  That  none  of 
these  letters  have  dates  affixed ;  but  one  of  them,  which  was  written  by  the 
defender,  then  in  London,  to  the  complainer,  refers  to  a  communication  which 
the  complainer  had  made  to  him  of  her  being  with  child  in  consequence  of 
their  intercourse ;  and,  after  many  endearing  expressions,  he  says, — *  Tell  me, 
my  Betsy,  if  you  think  there  is  any  likelihood  of  the  event  which  you  and 
I  talked  about  taking  placa  If  so,  you  must  come  directly.  I  must  be  with 
you  to  comfort  and  soothe  you,  and  to  partake  of  the  joy  such  an  event  will 
excite.  You  can  easily  manage  to  leave  Smyllum,  by  assigning  the  excuse 
which  you  mentioned  to  me.  How  is  your  health,  my  beloved  wife  ?  Take 
care  of  it ;  and  pray  do  not,  as  you  are  too  apt,  trifle  with  that  which  so 
ultimately  constitutes  your  own  happiness  and  mine.  If  you  are  not  very  fat 
when  we  meet,  I  shall  be  much  mortified.  If  you  love  me,  dearest,  get  fat. 
It  is  the  only  thing  wanting  to  make  you  all  I  can  wish.  I  dread  discovery 
of  this  epistle.  Write  me  the  fcunily  movements,  and  inform  me  when  they 
retum.  0 !  how  much  I  long  to  be  with  you.  It  is  the  only  thing  I  have  to 
look  forward  to  that  cheers  my  forlorn  heart  Farewell !  every  blessing  be 
with  you,  my  ever  dearest  affectionate.     Your  ever  unalterable,  sincerely 
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"  attached,  and  affectionate : '  That  from  said  letter,  with  other  letters  and 
"  documents  which  will  be  produced,  and  from  facts  and  circumstances  to  be 
"  proved,  it  will  be  made  to  appear,  that  the  complainer  and  the  said  Richard 
"  Bempde  Johnston  Honyman,  now  Sir  Richard  Bempde  Johnston  Honyman, 
"  are  married  persons,  husband  and  wife  of  each  other ;  and  that  the  complainers, 
"  Elizabeth  Honyman  and  Alexa  Honyman  are  their  lawful  children."  This 
was  followed  by  the  usual  conclu-  [96]  -sions  in  r^ard  to  marriage  and  Intimacy, 
with  an  alternative  one  for  damages  in  respect  of  seduction. 

Sir  Richard  admitted  that  the  pursuer  had  been  the  governess  of  his  sisters 
at  Smyllum  Park  (the  country  residence  of  his  father,  the  late  Lord  Armadale, 
one  of  the  Judges  of  the  Court  of  Session,  whose  town  residence  was  in  Queen 
Street,  Edinburgh) :  That  he  returned  from  India  in  bad  health  in  September 
1811,  when  he  was  about  twenty-four  years  of  age,  and  she  about  twenty-six: 
That  he  took  up  his  abode  at  Smyllum  Park,  and  was  in  daily  intercourse  with 
her.  That  she  went  to  London  in  spring  1812 ;  and  that  he  visited  her  at  the 
house  of  Mr.  Chambers,  her  uncle,  in  MilLman  Street :  That  she  returned,  on  the 
recovery  of  her  health,  in  the  course  of  the  same  year,  to  Smyllum  Park,  to 
which  place  he  had  shortly  before  come :  That  the  intercourse  continued :  lliat 
in  December  of  that  year  he  was  elected  Member  of  Parliament  for  Orkney,  and, 
in  consequence,  again  went  to  London  early  in  1813,  while  she  continued  to 
reside  at  Smyllum  Park :  That  he  returned  in  spring  of  the  same  year,  and  their 
intimacy  was  renewed :  That  in  this  summer  he  obtained  possession  of  her  per- 
son: That  she  left  Smyllum  Park  in  the  end  of  1814:  That  he  again  had 
connexion  with  her  in  1815 ;  and  that  he  was  the  father  of  the  children.  But 
he  denied  the  marriage ;  and  he  alleged  that  the  approaches  were  not  made  by 
him  towards  her,  but  by  her  towards  him,  and  that  she  was  particularly  forward 
in  her  manners.  This  allegation  was,  however,  afterwards  negatived  by  witnesses 
adduced  by  himself. 

From  a  proof  allowed  by  the  commissaries  it  appeared,  that  after  he  went  to 
London  in  1813,  and  before  any  copula,  a  correspondence  by  letters  took  place 
between  them ;  but  part  of  those  which  he  wrote  to  her  were  lost,  under  circum- 
stances to  be  hereafter  mentioned ;  while  he  admitted  that,  not  long  previous  to 
the  institution  of  the  present  action,  he  destroyed  those  which  she  had  written 
to  him. 

In  February  1813  he  wrote  to  her  the  following  letter,  addressed  to  ''  Miss 
"  Campbell,"  at  Smyllum  Park. 

"30,  Duke  Street,  St  James's. 

"  You  will  probably  have  conceived,  by  the  time  which  I  have  suffered  to 
"  elapse  since  the  permission  which  you  so  kindly  granted  me,  that  I  did  not 
"  intend  availing  myself  of  it ;  but  so  [97]  bewildered  and  agonized  have  I  been 
"  since  our  separation,  that  I  have  been  unable  to  give  utterance  to  my  feelings, 
"  or  form  one  rational  sentiment,  even  to  her  who  is  the  tenderest  object  of  my 
"  regards.  0  my  dearest  darUii^e  Eliza,  much  as  I  thought  I  loved  when  we 
''  were  together,  still  does  it  fall  far  shprt  of  that  affection  I  now  feel,  and  so 
"  fondly  cherish  towards  you.  If  the  sentiments  which  I  so  ardently  feel,  and 
"  have  so  repeatedly  avowed,  be  reciprocal,  hesitate  not  to  say  so.  I  am  unable 
"  to  doubt,  after  the  innocent  endearments  with  which  you  have  favoured  me, 
**  that  it  should  be  otherwise ;  yet  still,  as  a  solace  to  my  woes,  refuse  not  this 
"  solicitation.  Write  me.  Tell  me  that  I  am  dear  to  you,  thou  lovely  girL 
"  Would  that  we  were  once  again  together,  and  nothing  shall  separate  us.  I 
"  look  forward  with  rapture  to  our  again  meeting,  and  then  we  must  form  plans 
"  for  putting  our  feelmgs  out  of  the  reach  of  hate.  I  intend  being  with  you 
"  much  sooner  than  I  intended.  From  the  embarrassed  state  of  my  father's 
"  affairs,  my  residing  in  London  is  both  improper  and  disagreeable ;  and  it  was 
"  only  to  please  him  that  I  ever  went.  God  knows  how  baS  a  politician  I  shall 
"  make,  and  I  would  resign  such  a  situation  with  great  happiness.     I  went 
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"  yesterday  and  paid  a  visit  to  the  outside  of  No.  8,  Millman  Street.  The  blinds 
"  were  up,  and  the  windows  open.  Ah !  thought  I,  they  have  a  different  inmate 
"  in  the  house  now  to  what  they  had  when  I  knew  it,  and  the  conclusion  sunk 
"  deeply  on  my  heart.  Believe  me,  I  feel  a  fondness  for  the  house,  for  it  was 
"  once  the  abode  of  Eliza.  I  took  a  most  accurate  survey  of  it.  The  windows 
"  were  new  painted,  and  there  was  the  little  Chambers,  who  took  such  an  insur- 
"  mountable  antipathy  to  me,  looking  out  at  one  of  them.  Farewell  for  the 
"  present,  my  dearest  Betsy,  thou  best  beloved.  Love  me  as  I  love  you,  and  put 
"  my  heart  at  rest  by  assuring  me  of  it.  You  will  receive  this  on  Monday,  and 
"  write  me  soon.  God  bless  you,  thou  dearest  girl.  Again  farewell;  and 
"  believe  me,  with  an  attachment  strong  as  it  is  pure,  yours  most  affectionately, 

"RB.  J.  HONYMAN." 

On  receiving  from  her  an  answer  to  this  letter,  he  in  the  same  month  replied : 
"  I  received  your  most  welcome  letter  this  morning,  my  ever  dearest  Eliza. 
"  Well  does  it  deserve  an  immediate  acknow-  [98]  -lodgment.  Never  can  I 
"  sufl&ciently  thank  you  for  the  alacrity  which  you  have  displayed.  I  rejoice  to 
"  think,  my  sweetest  love,  that  you  do  know  how  impatient  I  am.  If  that  be 
"  one  of  my  failings  in  the  common  occurrences  of  thfe  sad  world,  how  much  is 
"  it  increased  when  expecting  a  letter  from  you,  I  may  safely  say,  that  the 
"  only  real  enjoyment  I  have  had  since  leaving  you  is  the  perusing  of  your 
"  letters.  Many  is  the  kiss  I  give  them,  and  many  is  the  sigh  that  escapes  when 
''  I  think  at  what  a  distance  the  dear  writer  is  at.  Soon,  however,  I  trust,  we 
"  shall  meet,  and  one  soft  embrace  will  repay  me  an  age  of  anxiety  and  distress. 
"  0,  my  darling  Eliza,  my  dearest  beloved,  my  sweetest  and  my  only  love,  with 
"  what  anxiety  do  I  look  forward  to  again  beholding  you — with  what  rapture  do 
"  I  anticipate  the  realizing  of  those  visions  which  my  fancy  has  already  formed. 
"  Nothing,  I  trust,  will  thwart  the  happiness  I  look  forward  to — ^notlung  shall, 
"  nothing  can ;  for  it  is  felicity  samctioned  by  virtue  herself,  and  every  thing 
"  that  is  tender  and  amiable.  In  offering  you,  my  best  beloved,  that  heart 
"  which  has  for  a  long  time  been  devoted  to  you,  I  have  only  to  lament  that  it 
"  is  not  a  more  deserving  gift  to  her  to  whom  it  is  offered.  We  will  talk  over 
"  the  future  when  we  meet.  Would  there  was  a  Millman  Street  in  Edinburgh ; 
"  opportunities  cannot,  however,  be  wanting,  and  we  must  make  the  most  of 
"  them.  I  delivered  your  dear  letter  this  day.  Send  all  your  letters  to  me, 
"  and  they  shall  be  delivered.  Never  am  I  so  happy  as  when  engaged  in  your 
"  service.  Anxiously  do  I  look  forward  to  Wednesday.  Never,  thou  dearest 
"  girl,  disappoint  me  in  hearing  from  you.  Tell  me  the  day  you  mean  to  write, 
"  that  I  may  have  something  to  look  forward  to.  Believe  me,  I  am  deserving 
"  of  all  your  sympathy  and  ell  your  love,  for  I  am,  without  you,  a  wretched 
"  mortal  Farewell,  thou  in  whom  all  my  joys  are  centered ;  my  lovely  Betsy, 
"  adieu.    Believe  me  ever  yours,  most  faithfully  attached. 

«RB.  J.HONYMAN. 

"  P.fil — Pray,  my  love,  direct  your  next  cover  to  your  aunt's.    I  am  appre- 
"  hensive  of  Queen  Street" 

In  the  spring  of  the  same  year  he  also  wrote  to  her  the  following  letter : 
"  My  dearest,  dearest  Eliza, — If  I  were  not  the  very  worst  correspondent  in 
"  the  whole  world,  I  should  have  wrote  at  least  [99]  half  a  dozen  of  letters 
"  before  now,  in  return  for  the  affectionate  ones  I  have  received  from  you.  I 
"  ask  but  a  continuance  of  such  goodness  for  one  fortnight  longer,  and  by  that 
"  time  I  hope  to  be  indebted  for  favours  of  a  still  more  tender  sort  than  even 
"  those  of  your  dear  letters.  How  much,  my  sweetest  love,  am  I  now  your 
"  debtor,  and  how  happy  am  I  to  acknowledge  it.  My  dearest  Eliza,  my  darling 
**  friend,  you  who  are  every  thing  to  me,  in  whom  my  whole  happiness  is 
"  centered,  and  whom,  while  I  exist,  I  shall  never  cease  to  love ;  even  death 
"  itself  shall  not  subdue  the  fervour  of  my  attachment  If  it  be  permitted  the 
"  immortal  part  of  us  to  retain  the  recollection  of  those  who  on  earth  were  most 
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"  dear,  TU  love  thee  then,  even  when  my  love  can  no  more  avail  You  deprive 
"  me,  thou  who  art  the  most  dear  of  thy  endearing  sex,  of  a  very  great  pleasure, 
"  by  prohibiting  my  delivering  your  letters  to  our  uncle.  Be  it  so ;  I  obey,  as 
"  you  desire.  You  cannot,  however,  insist  on  my  not  visiting  the  street,  without 
"  being  very  arbitrary.  No  such  prohibition  having  as  yet  arrived,  I  shall  con- 
*'  tinue,  as  heretofore,  to  visit  it  once  in  the  day  at  least.  As  to  your  letters 
"  thou  dearest  of  women,  I  can  never  bum  them.  If  you  are  afraid  to  trust, — 
"  but  no — ^you  are  too  generous ;  you  judge  people  too  much  by  your  lovely  self 
**  to  suppose  any  improper  use  should  ever  be  made  of  them.  I  cannot  destroy ; 
"  but  may  I  be  bereaved  of  every  thing  I  value  in  existence,  or  existence  itself, 
"  if  I  ever,  under  even  every  or  any  circumstance,  betray  a  sentiment  or  syllable 
"  of  such  affectionate  eflfusions.  Indeed,  you  may  trust  me,  my  love;  but  it 
"  shall  only  be  until  we  meet,  for  I  will  deliver  all  your  letters  into  your  poeses- 
"  sion.    Farewell,  my  only  love ;  God  bless  you,  my  sweetest  EUza.    Yours  ever, 

"R  J.  HONYMAN." 

He  returned  to  Smyllum  Park  towards  the  end  of  April,  where  he  continued 
till  June  or  July  1813.  He  admitted  that  during  this  period  he  for  the  first 
time  had  connexion  with  her.  She  alleged  that  it  took  place  upon  the  night  of 
the  24th  or  25th  of  June ;  that  his  courtship  had  previously  been  incessant,  and 
his  solicitations  to  acknowledge  him  as  her  husband,  and  admit  him  to  the 
privileges,  had  been  urgent ;  that  (as  stated  in  the  summons)  upon  this  occasion 
he  askSd  her  if  he  might  call  her  his  wife,  to  which  she  having  assented,  he  said 
to  her,  "  Do  then,  [100]  my  beloved  wife,  let  me  hear  you  call  me  husband."  To 
which  she  replied,  "  Dearest,  dearest  Dick,  you  are  my  husband."  Whereupon 
he  said,  "  You  are  now  mine  for  ever,  Betsy ;  and,  as  my  wife,  you  must  sbeure 
"  whatever  I  have  in  this  world.  You^know  I  have  just  L.200  a-year,  and  the 
"  half  of  it  must  be  yours."  She  alleged  that  these  expressions  had  been  over- 
heard by  his  sister  Jemima ;  and  in  consequence  that  lady  was  examined  as  a 
witness,  and  emitted  the  following  deposition: — ^"Depones,  That  the  family 
resided  at  Smyllum  Park  in  summer  1813,  and  her  brother  resided  with  them 
there  at  that  time.  Interrogated,  Whether,  in  the  month  of  June  1813,  or  in 
the  course  of  the  summer  of  that  year,  she  recollects  of  overhearing  any  con- 
versation betwixt  the  pursuer  and  defender,  who  were  in  a  room  adjoining  one 
in  which  she,  the  deponent,  accidentally  was  at  the  time  ?  depones  and  answers. 
No ;  I  never  overheard  any  conversation  between  them  whatever.  Specially 
interrogated.  Whether,  upon  any  occasion,  she  heard  the  pursuer,  in  address- 

*  ing  the  defender,  use  words  to  the  following  eflfect,  *  Dearest,  dearest  Dick,  you 

*  are  my  husband;'  and  to  which  he  rephed,  *You  are  now  mine  for  ever, 
Betsy;  and,  as  my  wife,  you  must  share  whatever  I  have  in  the  world?' 
depones  and  answers.  No ;  I  never  heard  any  thing  in  the  kind.  Interrogated, 
Whether  she  ever  observed  any  particular  intimacy  betwixt  the  defender  and 
the  pursuer, — any  intimacy  more  than  was  natural  betwixt  her  brother  and 
one  who  was  in  the  situation  of  governess  in  her  father's  famUv  ?  depones  and 
answers.  No,  none  whatever ;  no  more  than  what  took  place  betwixt  her  and 
any  of  my  other  brothers  and  cousins  who  were  at  that  time  in  my  father's 
ffiunily.  Interrogated,  Whether  she  is  certain  of  never  having,  at  any  time,  or 
upon  any  occasion,  overheard  any  such  conversation  as  the  one  above  men- 
tioned betwixt  the  pursuer  and  defender  ?  depones  and  answers.  No,  upon  no 
occasion;  I  am  quite  sure  I  never  did.  Interrogated,  Whether,  upon  any 
occasion,  she  recollects  of  using  any  expression  in  speaking  to  the  pursuer, 
such  as  calling  her  her  sister  ?  depones  and  answers.  No,  I  never  did  upon  any 
occasion.  Interrogated,  Whether,  upon  any  occasion,  she  ever  said  to  the 
pursuer,  that  she  was  sure  she  was  her  brother's  wife;  and  that  she,  the 
deponent,  would  take  great  care  of  her  children  ?  depones  and  answers.  No, 
I  never  did.  Interrogated,  Whether,  upon  any  occasion,  PLOl]  she  ever  said 
to  the  aunt  of  the  pursuer,  in  presence  of  her  mother  and  sister,  that  she,  the 


Digitized  by 


Google , 


T.  WUMn  ft  Bhair.  HONYMAII  V.   CAMPBELL,   &G.  507 

"  deponent,  was  sure  the  pursuer  was  her  brother's  wife  ?  depones  and  answers, 
"  No,  I  never  did." 

The  pursuer  having  cone  in  the  winter  of  1813  to  Edinburgh,  the  defender 
wrote  to  her  this  letter  from  Smyllum  Park : — 

"  My  darling  Betsy, — I  have  received  your  letter  very  safely,  and  request  you 
"  will  give  yourself  no  uneasiness  about  it.  Careless  as  I  confess  myself  to  be 
"  about  many  things,  I  never  had,  and,  moreover,  most  solemnly  swear  to  you, 
"  my  dearest  love,  that  I  never  will  have,  cause  to  upbraid  myself  with  inatten- 
"  tion  to  any  thing  relating  to  your  dear  self.  The  assurances  which  you  have 
"  given  ought  to  satisfy  me ;  but  I  long  to  hear  them  while  locked  in  your  arms, 
"  and  pressed  to  that  heart  of  hearts,  the  only  one  that  mine  will  ever  throb  at 
"  approaching.  You  have  every  thing,  my  best  beloved,  for  securing  my  affec- 
"  tions ;  and  the  result  will  proVe  the  truth  of  my  assertion.  You  are  every 
"  thing  in  the  world  to  me.  Without,  I  am  bereft  of  every  thing ;  and  possess- 
"  ing  you,  I  have  nothing  more  to  ask.  Trust  me,  love,  I  know  my  own  heart ; 
"  and  believe  me,  my  beloved,  these  are  its  sentiments.  I  am  writing  in  the 
"  midst  of  interruptions,  and  time  presses.  I  rejoice  you  are  to  be  with  us  on 
"  Wednesday  next.  The  carriage  will  be  in  on  Monday  with  William,  and  you 
"  can  come  out  in  it.  How  I  long  for  you,  my  dearest  love ;  how  I  long  for 
"  Wednesday,  and  all  its  joys  and  pleasures.  What  a  scrawl,  Betsy ;  how  un- 
"  connected  the  sentences;  in  short,  what  a  production.  It  is  a  letter  that 
"  requires  a  partial  eye  like  yours  to  peruse.  I  have  time  for  no  revisions,  but 
"  I  trust  there  is  need  of  none.  The  language  of  the  heart,  in  however  uncouth 
"  a  form,  should  be  the  most  acceptable.  Farewell,  thou  joy  of  my  life ;  dearest, 
*'  dearest,  dearest  being,  darling  Betsy,  your  ever  affectionate  and  unalterably 
"  attached,  "  E.  J.  Honyman. 

"PJS. — Let  me  hear  of  your  health  by  Jemima.  Do  not  tire;  nor  write 
''  again,  as  the  time  of  our  meeting  is  nearer  than  I  had  dared  to  hope." 

Both  of  them  being  in  Edinburgh,  and  she  being  resident  at  this  time  in  the 
house  of  her  aunt,  Mrs.  Eraser,  the  defender  [102]  having  (as  she  alleged)  taken 
some  jealousy  for  a  supposed  predilection  shown  by  her  to  one  of  his  brothers, 
addr^sed  to  her  this  letter : — 

"  I  know  not  what  to  say  after  our  meeting  to-day.  It  has  made  me  very 
"  unhappy ;  but  still  I  cannot  upbraid  myself  with  being  culpable.  I  wish  to 
"  think  no  more  of  it,  for  I  cannot  believe  your  behaviour  proceeded  from  any 
"  diminution  of  affection,  or  from  a  change  of  those  feelings  which  you  have  so 
*'  frequently  expressed  for  ma  You  must  also  forget  the  past,  and  impute  my 
"  behaviour  to  surprise  and  regret  at  finding  what  I  conceived  to  be  coldness 
"  and... [<om]... where  I  so  little  exp 

**  Farewell,  Betsy,  I  have  diseased 

"  imagination ;  but  I  trust  you  will  never  be  able  to  accuse  me  of  having  a  bad 
"  heart  Believe  me,  I  would  not  intentiontdly  hurt  any  one,  far  less  that  being 
"  for  whose  happiness  I  would  lay  down  my  existence. 

«RB.  J.  Honyman." 
(Addressed  to)  Miss  E.  Campbell,  ) 
Mrs.  Fraser's,  1  Mound  Place.     J 

In  the  spring  of  1814  he  went  to  London,  and  wrote  the  following  two 
letters,  the  one  of  which  was  much  torn,  and  the  other  contained  an  expression 
("  beloved  wife  "),  which,  being  written  upon  an  erasure,  led  to  an  investigation, 
by  means  of  persons  of  skill,  as  to  whether  it  was  an  ex  post  facto  superinduction, 
or  had  been  written  at  the  time.  The  evidence  was  inconclusive,  but  rather 
preponderated  to  the  latter  cdtemative.  The  first  of  these  letters,  said  to  be 
dated  in  April  1814,  was,  so  far  as  preserved,  in  these  terms : — 

''  My  dearest,  dearest  Eliza, — I  received  your  kind  letter  some  days  ago,  and 
''  ten  thousand  thousand  thanks  to  the  dear  writer  of  it.  You  have  m^e  me 
"  truly  happy  by  the  affectionate  sentiments  you  avow  to  feel  for  me,  my  darling 
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"  love.  I  pray  heaven  I  mav  only  merit  a  continuance  of  your  lover  and  r^ard. 
"  Never  in  this  world  can  I  be  happy  without  you ;  and  if  I  do  but  possess  such 
"  a  treasure,  it  shall  be  my  sole  study  to  promote  your  happiness  by  every 
"  means  that  is  within  my  power.    There  are  obs(  )les  in  the 

"  way ;  but  these  surmounted.    Write  me 

''  love  and  tell  me  what 

"  [103]  do,  I  will  abide  by  whatever 

"  best,  but  let  the  letter 

"  dictated  by  love  and 

"  I  had  b^an  to  think 

"  our  intention  to  write 

"  impatient  was  I  at  not  hear- 

"  by  the  return  of 

"  you  are,  as  I  hope,  equally 

"  a  thing  my  long 

"  have  tended  to  ease 

"  these  lines,  however, 

"  must  eflface  every  idea  of  the  kind;  for,  believe  me,  my  heart  is  entirely 
"  yours,  and  you  are  the  object  of  its  tenderest  regards.     I  often  think  of  the 
"  happy  nights  I  have  spent  with  you  in  the  school-room,  but  let  me  hope  there 
"  are  some  still  more  exquisitely  so  to  come.    I  hope  to  be  once  again  in  your 
"  lovely  arms,  my  dearest  Betsy,  before  another  month  elapses.     I  cannot  but 
"  warmly  approve  of  the  reason  you  gave  for  going  out  the  day  we  left 
'*  Edinburgh.     Oh,  my  love,  ever  bear  in  mind  that  henceforward  you  have 
"  made  them  over  to  me.    You  have  now  no  embraces  for  any  one  eke,  not  even 
**  for  aunt  Eraser  or  sister  Anne.    I  call  them  so,  for  your  aunt  is  my  aunt,  and 
"  your  sister  my  sister — 
"  As  our  affection 
"  dprocal,  I  hope  our 
"  are  so  likewise,  if  mine 
"  so.    I  will  tutor  them  to 
"  to  Eliza.    Farewell  thou 
"  girl,  believe  me,  with 
"  which  a  warm  and  d 
"  heart  is  capable  of  feeling 
"  ever,  R  J.  Honyman." 

The  next  letter,  said  to  be  dated  in  May,  and  which  contained  the  above 
expression  ("  beloved  wife  "),  was  as  follows : — 

"My  dearest,  dearest  Eliza, — If  you  think  I  have  forgotten  you,  my  beet 
"  beloved,  by  having  tdlowed  two  days  to  elapse  after  their  departure  from 
*•  Smyllum  without  writing,  you  will  judge  me  very  wrong.  Friday  would  have 
"  been  too  soon  to  write,  and  Saturday  morning  I  went  into  the  country,  from 
"  whence  I  have  but  within  this  hour  returned.  Now  that  I  am  away  from 
"  you,  I  know  how  much  I  love  you.  I  have  no  happiness  except  [104]  looking 
"  forward  to  being  once  more  with  you,  Gkni  knows  when  that  will  be.  Not 
*'  for  some  weeks,  if  my  father  persists  in  coming  to  London.  If  not,  I  hope 
**  very  shortly  to  embrace  the  darling  of  my  heart.  Betsy,  love,  my  fate  is 
**  fixed.  I  never  can  exist  without  you;  you  are  the  only  comfort  of  my 
<'  existence.  How  much  do  I  appreciate  the  possession  of  so  affectionate  a  heart 
"  I  will  be  contented  to  live  in  any  part  of  the  world  with  you,  and  under  all 
"  circumstances ;  it  is  alike  indifferent  to  me  what  part  of  this  world,  or  in  what 
"  situation,  provided  you  are  with  me.  How  are  you  to  write  me,  dearest? 
"  Tell  sweet  Jemima  to  write,  and  you  can  put  a  letter  inside.  I  only  ask  you 
"  to  say  that  you  are  satisfied  with  me.  I  repose  with  implicit  confidence  on 
"  the  fidelity  of  your  heart.  Tell  me,  my  Betsy,  if  you  think  there  is  any 
"  likelihood  of  the  event  which  you  and  I  talked  about  taking  place.     If  so,  you 
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"  must  come  directly.  I  must  be  with  you  to  comfort  and  soothe  you,  and  to 
"  partake  of  the  joys  such  an  event  will  excite.  You  can  easily  manage  to  leave 
'  Smyllum,  by  assigning  the  excuse  which  you  mentioned  to  me.  How  is  your 
"  health,  my  beloved  wife  ?  ^  Take  care  of  it ;  and  pray  do  not,  as  you  are  too 
"  apt,  trifle  with  that  which  so  ultimately  constitutes  your  own  happiness  and 
"  mine.  If  you  are  not  very,  very  fat,  when  we  meet,  I  shall  be  much  mortified. 
"  If  you  love  me,  dearest,  get  fat.  It  is  the  only  thing  wanting  to  make  you  all 
"  I  can  wish.  I  dread  a  discovery  of  this  epistle.  Write  me  the  family  move- 
"  ments,  and  inform  me  when  they  return.  Oh  !  how  much  I  long  to  be  with 
"  you !  It  is  the  only  thing  that  I  have  to  look  forward  to  that  cheers  my 
"  forlorn  heart.  Farewell;  every  blessing  be  with  you,  my  ever  dearest  and 
"  affectionate  [torn] 

"  Your  ever  unalterable,  sincerely  attached,  and  {affectionate, 

"RB.J.H." 

In  June  of  the  same  year  (1814)  the  pursuer  was  delivered  at  Smyllum  Park 
of  her  first  child.  She  had  adopted  such  careful  precautions  as  to  succeed  in 
concealing  her  pregnancy  from  the  fcunily,  and  she  delivered  herself  without  the 
circumstance  being  known  to  any  one  in  the  house.  Within  twenty-four  hours 
thereafter  she  took  the  child  to  Edinburgh,  and  placed  it  with  a  nurse,  and  then 
returned  to  Smyllum  Park.  She  stated,  that  [105]  the  reason  for  the  conceal- 
ment of  the  marriage,  and  of  the  birth  of  this  child,  was  the  belief  which  the 
defender  had  impressed  upon  her,  that  if  the  marriage  were  discovered,  his  father 
would  instantly  disinherit  him. 

Towards  the  end  of  that  year  she  left  Smyllum  Park,  after  having  been  there 
for  nearly  six  years  and  a  half.  It  was  proved  that  she  had  realized  about  £400. 
She  went  early  in  1815  to  visit  a  friend  near  Inverary ;  and  the  defender  being 
in  Edinburgh,  addressed  her  in  February  of  that  year  the  following  letters : — 

"  My  darling  Eliza, — ^You,  no  doubt,  think  that  I  have  been  forgetful  of  you ; 
"  I  can  assure  you,  however,  that  it  is  not  so.  I  have  been  vexed  and  agonized 
"  since  we  parted,  and  have  only  one  wish — to  see  you  once  again.  I  hear  you 
"  intend  remaining  at  Inverary  until  May.  Should  such  be  your  intention,  a 
"  long  time  must  elapse  before  we  meet.  I  will  say  no  more  until  I  hear  from 
"  you,  and  entreat  you  to  write  me  a  single  line,  saying  if  there  be  any  prospect 
"  of  our  soon  meeting.  "  R  B.  J.  Honyman. 

"You  had  better  address  your  letter  to  R  Johnston,  Fortune's  Hotel, 
"  Prince's  Street." 

"  I  can  only  say,  my  dearest  Eliza,  if  you  think  I  am  not  the  same  to  you 
"  that  ever  I  was,  you  judge  me  wrong.  I  have  the  same  feelings  of  affection 
"  for  you  that  ever  I  had ;  and  although  my  long  silence  might  have  led  some, 
"  under  similar  circumstances,  to  suppose  that  I  had  not  acted  up  to  what  I 
"  professed,  I  never  believed  it  possible  that  you  could  doubt  the  sincerity  of  my 
"  regard,  unless  explicitly  avowed  by  myself.  When  can  I  see  you  ?  I  intend 
"  going  to  Glasgow  on  Monday,  Write  me,  addressed  to  the  Black  Bull,  to  be 
"  kept  until  called  for.  Tell  me,  my  love,  if  we  can  meet,  and  where.  I  will 
**  come  to  Inverary.  Indeed,  my  only  motive  for  going  to  Glasgow  is 
"  be  nearer  you,  in  the  hope  that  you  can  make  some  arrangement  for  our 
"  meeting.  I  go  to  London  soon,  and  anticipated  the  happiness  of  seeing  all  the 
"  schemes  we  had  formed  realized.  Tuesday  at  farthest  I  shall  be  at  Glasgow, 
"  and  I  could  easily  come  on  to  Inverary  or  near  it.  Write,  however,  to  Glasgow. 
"  I  must  see  yoiL  Write  guardedly,  afl&x  no  signature,  and  let  the  letter  be 
"  unintelligible  to  any  one  but  myself. 

"  Farewell,  my  darling  Eliza.  Expecting  to  meet  you  soon,  I  will  say  no 
"  more.    Yours  unalterably,  R  B.  J.  H." 

1  The  vitiated  expression. 
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[106]  He  afterwards  set  out  for  Inverary,  and,  on  his  arrival  at  Caimdow 
(in  the  neighbourhood),  addressed  to  her  this  letter : — 

"  Caimdow,  Thursday. 

"Dear  Miss  Campbell, — I  intended  myself  the  pleasure  of  seeing  you  at 
"  Inverary  on  a  walking  excursion  which  I  had  undertaken ;  but  having  met 
*'  with  a  misfortune  which  all  pedestrians  are  liable  to,  I  am  compelled  to 
"  relinquish  that  pleasure.  The  accident  to  which  I  allude  is  an  injury  which 
"  I  have  sustained  in  the  tendon  of  one  of  my  legs,  which  renders  me  incapable 
"  of  moving.  This  will  be  delivered  to  you  by  a  Highlander,  whom  I  have 
"  instructed  to  procure  me  some  mode  of  conveyance  back  to  Dumbarton.  J  am 
"  aware  that  this  epistle  is  unnecessary.  It,  however,  will  serve  to  evince  my 
"  intentions  had  I  reached  Inverary.     Believe  me,  yours  truly, 

"RB.  J.  HONYMAN." 

"  To  Miss  Campbell,  Captain  ) 
Campbell's,  Inverary."       j 

She  soon  thereafter  came  to  Edinburgh,  where  their  intercourse  was 
renewed ;  and  having  again  become  pregnant,  she,  to  avoid  discovery,  left  her 
aunt's  and  went  to  York,  where  she  was  delivered,  in  June  1816,  of  her 
second  child. 

Between  this  period  and  1821  there  did  not  appear  to  have  been  any 
intercourse  between  them ;  and  she  stated  that,  in  the  meanwhile,  she  supported 
herself  and  children  by  the  funds  which  she  had  realized  by  her  own  industry, 
and  by  the  assistance  of  her  aunt,  who  died  in  1821.  In  October  of  that  year 
she  wrote  to  the  defender  a  letter,  which,  however,  he  afterwards  destroyed ;  and, 
in  answer  to  it,  he  sent  the  following  from  Smyllum  Park : — 

"  I  have  received  the  letter  from  Mound .    I  should  have  answered 

"  it  much  sooner,  but  have  been  confined  until  to-day  to  the  house.  My  feelings 
"  to  the  person  I  alluded  to  are  the  same  as  ever.  I  hope  some  day  soon  to  be 
"  able  to  reimburse  them  for  the  expense  they  have  been  at.  A  small  parcel  by 
"  the  coach  on  Monday  will  reach  me  without,  I  hope,  exciting  suspicion.  I  am 
"  impatient  to  hear,  and  should  rejoice  once  more  to  see 

"Ever 

"  I  hope  to  be  in  Edinburgh  in  a  fortnight.    Seal  the  parcel" 

He  accordingly  visited  her,  and  their  intercourse  was  renewed  and  continued 
till  the  end  of  1823.  During  that  period  the  two  [107]  following  notes,  one 
dated  in  October  1822,  and  the  other  in  June  1823,  were  written  by  him 
to  her : — 

"  It  will  not  be  possible  for  me  to  be  in  Edinburgh  to-morrow  or  Saturday. 
"  This  I  am  sorry  for ;  it  will  be  some  day  of  the  week  after  the  next." 

"  I  write  this  to  say  I  will  be  in  Edinburgh  on  Monday  night  I  will  see 
"  you  at  half-past  ten  on  that  evening.    Yours  ever." 

He  alleged  that  about  the  end  of  1823  he  went  abroad,  where  he  continued 
till  June  1824.  During  this  period  he  hcui  no  communication  with  her,  nor 
did  he  contribute  any  support  either  to  her  or  her  children. 

In  the  meanwhile,  her  funds  were  exhausted ;  and  having  contracted  debt, 
and  been  unable  to  pay  her  rent,  she  was,  in  May  1824,  thrown  into  prison,  and 
her  effects  sold  off  by  public  roup.  Among  these  it  was  proved  that  there  was 
an  escritoire  containing  various  loose  papers,  which  she  allied  were  letters 
from  the  defender,  but  these  could  not  now  be  found. 

Under  the  belief  that  the  defender  was  at  Smyllum  Fark,  and  his  father 
being  still  aUve,  she  wrote  to  him  on  the  10th  the  following  letter,  the  words 
which  are  inverted : — 

"  Rof  dog  ekas  emoc  ot  nwot  eht  tnemom  uoy  eviecer  siht — ^fi  uoy  od  ton, 
"  eht  secneuqesnoc  yam  eb  tsom  elbaeergasid  ot  flesruoy — ^yreve  gniht  sah 

"  deripsnart  htiw  drager  ot  eht ,  dna  a  nosrep  si  ot  tiaw  nopu  uoy 

"  eht  gninnigeb  fo  eht  keew  no  rieht  tnuocca.    Siht  yam  eb  detneverp  yb 
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"  ruoy  raimoc  ot  nwot    Tisi  ytissecen  taht  sah  edam  em  etirw,  tub  o  od 

"  Addressed  R  B.  J.  Honyman  Esq.  ) 
Smyllum  Park,  Lanark."  j 

It  appeared,  that  under  the  circumstances  in  which  she  was  placed  she  had 
been  compelled  to  disclose  to  her  brother-in-law  the  position  in  which  she  stood 
with  the  defender:  and  in  con-  [108]  -sequence  her  brother-in-law  wrote  to  him 
a  letter,  stating  that  except  for  her  solicitations  he  would  have  waited  on  him, 
and  if  no  answer  were  returned,  other  measures  must  be  immediately  resorted 
to.    On  the  following  day  she  wrote  to  the  defender : — 

"  Is  it  possible  that  you  do  not  mean  either  to  write  or  come  ?    I  am  in 

"  confinement,  and  to-morrow  your will  be  left  without  a  home,  without 

"  one  who  will  bestow  the  common  necessaries  of  life  on .    I  have  hsA 

"  much  to  do  to  prevent  my  brother  being  with  you  this  week.  I  could  not, 
"  however,  prevent  him  writing  to  you,  winch  I  am  informed  this  morning  he 
"  has  done.  0  do  not  blame  me.  Could  you  look  into  my  mind,  and  see  what 
**  I  suffer,  I  doubt  not  but  you  would  alleviate  my  misery,  at  least  if  you  possess 

*'  the  same  goodness  of  heart  you  once  did.    0  think  of  your  chil .    Think 

"  what  must  be fate.    Think  of  what  I  must  have  suffered  ere  I  was 

"  brought  here.    Do,  for  mercy's  sake,  come  or  write  immediately.    Address 
"  Mrs.  Laing,  Calton  Hill  JaiL 
"  Friday  evening." 

"  For  God's  sake  do  try  some  means  to  assist  me.    My  poor this 

''  day  without  a  home.    What  is  to  become  of  them  ?    I  think  reason  is  on  the 
"  point  of  forsaking  me.     0  would  to  God  that  the  grave  would  shelter  me, 
"  and  all  that  belongs  to  me !  I  cannot  write ;  I  cannot  think.     0  have  mercy 
"  upon  me,  and  try  to  lessen  the  miseries  that  surround  me. 
"  Saturday  morning." 

Again,  on  the  3d  of  July,  she  wrote  to  him : — 

"  Your  children  are  starving,  and  almost  naked,  going  about  without  a  shoe 
"  on  their  poor  feet  Is  it  possible  you  can  know  this,  and  not  do  something 
"  for  them?  The  smallest  supply  would  be  thankfully  received  on  their 
"  account ;  and  unless  it  be  quickly,  God  only  knows  what  is  to  become  of 
"  them.  They  are  at  present  a  burden  on  the  meagre  bounty  of  those  who  can 
"  ill  afford  a  morsel  for  their  own  children,  and  who  cannot  be  expected,  were 
"  they  ever  so  willing,  to  be  able  to  do  it  any  longer.  Oh !  think  but  for  a 
"  moment  of  their  situation,  and  surely  your  heart  cannot  but  pity,  and  your 
"  hand  assist  them.  There  is  no  matter  how  small  the  sum ;  little  will  supply 
"  their  present  wants.  Do  send  them  something  by  the  coach  of  Monday, 
"  addressed  to  A.  George,  No.  5,  Murray  [109]  Street,  Crosscauseway.  Od  rof 
"  snevaeh  ekas  dues  meht  gnihtemos,  ro  yeht  tsum  eid  rof  tnaw,  ro  teem 
"  htiw  na  ylemitnu  evarg.  Tahw  a  lufdaerd  thguoht,  tahw  a  lufdaerd  dne  retfa 
"  11a  taht  sah  neeb  dereffus  rof  meht  [Explanation  of  last  sentence : — ^Do,  for 
"  heaven's  sake,  send  them  something,  or  they  must  die  for  want,  or  meet  with 
'*  an  untimely  grave.  What  a  dreadful  thought !  what  a  dreadful  end  I  after 
"  all  that  has  been  suffered  for  them.] 

"  Anxiously  will  Monday's  coach  be  looked  for.  How  they  are  to  subsist 
"  till  then  I  know  not ;  but  may  God  temper  the  wind  to  the  shorn  lamb.    Oh ! 

1  EXPLANATION. 

For  God  sake  come  to  town  the  moment  you  receive  this, — if  you  do  not>  the  conse- 
quences may  be  most  disagreeable  to  yourself ; — every  thing  has  transpired  with  regard 

to  the y  and  a  person  is  to  wait  upon  you  the  be^ning  of  the  week  on  their 

account  This  may  be  prevented  by  your  coming  to  town.  It  is  necessity  that  has  mad© 
me  write,  but  0  do  come. 
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"  need  more  be  said  to  make  you  feel  ?    No ;  for  after  what  has  been  said,  if 
"  you  give  them  no  assistance,  this  world  with  them  will  soon  be  at  an  end. 
"  Saturday  morning,  6  o'clock." 

He  returned  her  this  answer  on  the  5th : — 

"  It  is  your  fault ;  why  do  you  not  see  the  gentleman  who  has  undertaken, 
**  on  my  part,  to  make  arrangements  for  the  children.  Tell  the  woman  in 
"  James'  Square  that  you  will  meet  him,  and  he  will  fix  a  time.  This  must  be 
"  done  immediately.  I  send  five  pounds  for  them,  and  shall  not  send  any  thing 
*'  more  until  a  settlement  takes  place. 

"  Indiscreet  woman,  to  send  your  letter  wafered  with  a  dry  wafer." 

The  gentleman  here  alluded  to  was  the  defender's  law  agent,  to  whom  he 
had  committed  the  management  of  the  matter.  On  the  14th  the  pursuer  wrote 
to  the  defender  this  letter: — 

"  Sm, — ^However  painful  it  may  be  for  me  to  address  you  on  the  subject 
"  that  is  to  form  the  contents  of  this  letter,  I  feel  I  ought, — and  have  been 
"  urged — strongly  urged — to  lay  before  you  many  circumstances,  of  which  I  am 
"  aware  that,  if  you  choose  to  apply  to  memory,  you  must  acknowledge  as  facts. 
"  There  are  other  circumstances  of  which  you  are  not  aware,  which  shall  be 
"  communicated  to  you,  and  which  I  am  assured — ^by  those  who  have  a  much 
"  better  knowledge  of  the  importance  of  what  has  already  been  submitted  to 
"  their  inspection  than  I  ever  had — will  give  myself  and  children  a  title  to  your 
'•  name,  and  force  you  to  give  a  settlement  cuiequate  to  the  situation  you  hold 
"  in  life. 

[110]  "  Oh,  Dick !  how  pained,  how  agonized  do  I  feel,  to  be  forced  to 
"  address  you  in  the  manner  I  have  done,  and  am  about  to  do — ^you,  whom  I 
"  have  worshipped,  as  having  the  tenderest  affections  and  the  best  of  hearts ! 
"  Am  I  at  last  to  be  compelled  to  know  I  have,  like  all  other  idolaters,  wor- 
"  shipped  an  empty  image,  that  has  deceived  me,  and  left  me  to  the  only  true 
"  God's  punishing  hand.  Oh,  Dick !  let  me  entreat  of  you  to  believe  that  it 
''  was  with  the  greatest  reluctance,  and  under  circumstances  of  the  most  dis- 
"  tressing  nature,  that  ever  induced  me  to  give  into  the  hands  of  any  one  the 
"  papers,  and  a  knowledge  of  what  had  passed  between  us.  You  know  how 
"  much  I  have  suffered  for  you,  and  how  silent  and  unrepining  I  have  been ; 
"  and  I  am  sure  you  think  I  would  have  continued  to  do  so,  could  I  have  seen 
"  a  possibility  of  keeping  your  dear  children  from  literal  starvation.  I  am  now 
"  to  bring  under  your  eye  events  of  more  than  eleven  years  standing.  You 
"  must  Imow  the  manner  in  which  you  came  to  me  on  the  morning  of  the  20th 
"  June  1813,  at  Smyllum  Park,  between  the  hours  of  one  and  two  A.M. — ^how  you 
"  solicited,  how  you  entreated,  that  I  would  consent  to  your  wishes,  and  that  the 
"  very  first  opportunity  you  had  of  leaving  Smyllym,  and  I  the  same,  you  would 
"  legally  make  me  your  wife.  When  I  resisted  your  entreaties,  you  said.  Why 
"  should  I  ? — could  I  not  depend  upon  your  honour  ?  and  that  no  one  could 
"  possibly  know  what  had  passed  between  us.  My  answer  to  you  was,  I  believe 
"  I  may  depend  upon  your  honour ;  but  were  every  eye  shut,  every  ear  closed, 
"  and  every  tongue  silent,  much  and  dearly  as  I  love  you,  I  should  know  the 
"  circumstance  myself,  and  that  would  be  suflBcient  to  make  me  miserable  (and 
"  you  know  how  miserable  I  soon  was).  You  know  how  you  begged,  how  you 
"  entreated  after  this,  and  assured  me  that  you  was  now  incapable  of  injuring 
"  your  own  honour  or  mine.  Next  morning  you  left  Smyllum  for  Edinburgh, 
"  you  may  recollect  upon  what  errand.  You  returned  to  Smyllum  upon  the 
"  24th,  came  in  the  evening  to  the  schoolroom,  between  the  hours  of  six  and 
"  seven  o'clock,  and  entreated  that  I  would  consent  to  our  being  married.  I 
"  answered,  that  I  never  would  hesitate  to  become  your  wife — ^you  to  whom 
''  every  affection  of  my  heart  had  been  long  dedicated ;  but  what  a  sacrifice  was 
"  you  making  in  the  eyes  of  your  friends  and  relations,  for  I  could  neither  offer 
"  you  [111]  rortune  nor  connexions,  however  respectable  mine  were,  that  they 
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'  deemed  necessarv  for  your  wife.  Your  answer  to  me  was,  Damn  my  relations 
'  — I  am  to  consult  my  own  happiness,  not  theirs.  You  then  s«dd,  Am  I  to  call 
'  you  my  wife  ? — ^You  may.  Do,  then,  my  beloved  wife,  let  me  hear  you  call 
'  me  husband. — ^Dearest,  dearest  Dick,  you  are  my  husband.  You  know  that, 
'  when  your  affections  and  feelings  are  interested,  in  what  a  strenuous  manner 
'  you  can  speak,  and  that  it  is  not  the  boundaries  of  a  small  room  that  will 
'  keep  secret  your  voice  or  words  when  agitated. — (Mark  what  follows) — There 
'  was  one  of  your  own  fjonily  an  ear-witness  of  what  then  passed,  and  in  con- 
'  sequence  of  which  I  have  a  letter  addressed  to  me  some  months  afterwards, 
'  in  one  part  of  which  she  calls  me  her  dear  sister,  and  in  another  her  dear 
'  Lady  Dicky.  So  much  can  I  depend  upon  her  honour,  that  I  feel  perfectly 
certain,  had  I  nothing  under  her  own  hand  to  substantiate  the  fact,  that  were 
she  put  to  her  oath,  she  never,  for  one  moment,  would  hesitate  to  affirm  what 
she  asserted  to  my  late  aunt,  in  presence  of  your  mother  and  sisters,  that  she 
was  sure  I  was  your  wife,  and  which  was  distinctly  heard  by  another  witness 
now  in  life.  There  are  also  two  other  witnesses  who  can  assert  in  what 
terms  they  have  heard  you  name  me,  at  a  period  much  antecedent  to  the 
above-mentioned.  How  little  was  I  then  aware,  that  what  passed  between 
us  was  to  be  of  such  essential  service  to  myself  and  children  eleven  years 
afterwards,  and  how  impossible  it  would  have  been  for  any  one  to  persuade 
me  at  that  time  that  my  beloved  Dick  was  other  than  truth  and  honour  itself. 
Cruel,  cruel  change,  that  has  made  this  letter  necessary  to  you !  I  have  given 
all  your  letters  into  the  hands  of  one  who  will  use  them  prudently  for  me— 
letters  wherein  my  own  claim  is  placed  beyond  a  doubt,  and  one  letter,  bear- 
ing date  November  1st,  1821,  in  which  you  acknowledge  the  great  expense  I 
have  been  at  in  supporting  your  children  for  such  a  number  of  years,  and  that 
you  would  be  in  Edinburgh  a  fortnight  after  and  see  me ;  but  that  fortnight 
never  came.  In  Septemter  1822  I  went  to  within  a  short  distance  of  Smyllum 
Park.  I  wandered  about  the  whole  afternoon  and  a  part  of  the  night,  until 
my  wearied  limbs  could  no  longer  suppnort  me,  and  I  lay  down  at  the  foot  of 
one  of  your  father's  hay-stacks.  Early  in  the  morning  I  again  resumed  my 
wanderings,  and  was,  as  I  [112]  thought,  fortunate  enough  to  meet  you.  I 
then  told  you  I  could  no  longer  support  your  children,  and  that  you  must  do 
something  for  them.  You  then  proposed  boarding  them  somewhere ;  but  where 
that  was  to  be,  or  who  was  to  pay  their  board,  you  would  give  no  information; 
and,  I  believe,  merely  to  get  quit  of  my  importunities,  you  promised  to  see 
me  in  Edinburgh  in  twelve  or  thirteen  day  after.  This  period  was  lengthened 
out  to  twenty-seven  days.  You  then  came ;  but  what  was  the  result  of  that 
meeting  ?  You  went  away  without  giving  any  thine  to  your  children,  and 
without  promising  to  give  any  thing  towards  their  future  support.  Many 
interviews  have  taken  place  since  that  time ;  but  still  nothing  was  given  or 
promised  for  their  support,  unless  you  meant  to  constitute  two  pound-notes 
you  gave  them  on  the  4th  December  1822,  and  two  sovereigns  on  your  return 
from  Hartlepool  a  few  months  afterwards,  a  sufficient  reimbursement  for 
years  that  had  passed,  and  have  since  passed.  If  that  was  your  idea,  you 
will  find  that  you  have  been  misteJcen.  You  have  thought  fit,  through  the 
medium  of  Mr.  Hamilton,  to  assert  that  I  had  received  from  you,  for  the 
benefit  of  your  children,  much  above  £100.  You  know  how  incorrect  this 
statement  is.  You  know  how  and  in  what  manner  Elizabeth  was  brought 
into  this  world,  and  that  in  seventeen  hours  afterwards  I  left  Smyllum  for 
Edinburgh  with  her,  naked  as  she  was  bom.  You  know  that  I  was  fortunate 
enough  to  find  a  nurse  for  her,  at  which  nurse's,  I,  at  my  own  expense,  kept 
her  for  eighteen  months,  and  found  her  in  every  article  of  clothing,  and  every 
incidental  expense  that  was  incurred.  I  shall  have  no  hesitation  in  affirming 
most  solemnly,  at  any  time,  that  from  the  day  of  Elizabeth's  birth,  on  the 
27th  of  May  1814,  nd  that  of  her  sister  Alexa,  on  the  27th  of  May  1816, 1  never 
S.R.R.  V.  33 
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"  received  one  sixpence  for  ten  years  for  their  support.  You  cannot  have  forgot 
**  what  passed  relative  to  them  last  January,  when  I  made  you  fully  acquainted 
"  with  my  own  situation,  and  that  it  was  impossible  for  me  to  find  them  in  food, 
''  clothing,  and  a  home  any  longer;  and  that  had  it  not  been  for  the  late  Mrs. 
"  Gilchrist,  who  lent  me,  from  time  to  time,  considerable  sums  of  money,  they 
"  must,  long  ere  that  time,  have  been  b^ging  from  door  to  door.  You  seemed 
"  to  feel,  sincerely  feel,  the  misery  of  our  situation ;  but  still  nothing  was  done 
"  to  mitigate  that  misery.  Since  that  time  I  have  [113]  been  at  Smyllum — 
"  I  have  written,  others  have  written,  but  all  applications,  until  a  short  time 
"  back,  have  been  neglected.  I  have  been  forced  to  be  thus  circumstantial,  as 
"  a  copy  of  what  is  now  submitted  to  your  eye  must  be  given  into  other  hands, 
"  and  thankful  I  am  my  pcdnful  task  is  so  near  an  end.  You  may  depend  upon 
"  it,  the  preceding  contents  of  this  letter  have  not  been  written  with  a  view  of 
"  interesting  your  feelings.  I  know  my  own  rights,  and  will  never  attempt  to 
"  ask  as  a  favour  what  I  can  command.  Was  it  not  refined  cruelty  to  force 
"  me  to  an  interview  with  a  stranger — to  make  me  the  gazing-stock  of  one  who 
"  could  not  be  interested  in  my  fate  ?  and,  you  may  depend  upon  it,  I  never 
"  shall  consent  to  another  meeting.  Mr.  Hamilton  cannot  arrange  the  business 
"  that  is  between  us ;  and  whatever  may  be  your  determination  after  a  perusal 
"  of  this  letter  must  be  addressed  to  Mrs.  Wilson,  or  to  myself  to  her  care. 
"  She,  deeply  as  she  is  already  involved,  will  be  my  friend,  and,  being  both  able 
"  and  willing,  I  cannot  be  too  thankful  that  such  a  friend  is  still  left  ma  I 
"  shall  have  no  hesitation  in  permitting  a  copy  of  this  letter  to  be  sent  to  your 
"  father,  which  will  be  done  in  a  very  short  time ;  but  I  wished  it  first  to  be 
"  addressed  to  yourseU. — In  the  meantime,  believe  me,  &c. 

"  Elizabeth  Honyman." 

The  defender  transmitted  this  letter  to  his  agent,  accompanied  by  one  in 
these  terms : — 

"  My  dear  Hamilton, — ^The  accompanying  letter  abounds  with  lies  from 
"  beginning  to  end — not  one  word  of  truth  in  it.  I  send  it  for  your  edification 
"  and  perusal  Jemima  says  she  can  swear  no  such  conversation  was  ever  held, 
"  and  she  never  said  or  thought  that  this  Miss  C.  was  my  wife.  I  wish  you 
"  would  write  me,  and  do  something.  Suppose  I  wished  to  be  married  to- 
"  morrow,  what  could  I  do  ?  Here  is  a  bitch  of  a  woman  who  says  what  she 
*'  cannot  prove ;  but  still  it  places  me,  with  the  anxious  feelings  I  have,  in  a 
"  very  uncomfortable  situation.    Would  you  have  me  come  in  ? 

"R  B.  J.  Honyman." 

During  her  confinement  in  prison  she  had  been  compelled  to  disclose  to  Mrs. 
Wilson  (who  was  one  of  her  creditors)  her  claims  upon  the  defender,  and  a 
commimication  was  in  conse-  [114]  -quence  opened  between  Mrs.  Wilson  and 
the  defender,  in  the  course  of  which  she  made  statements  (as  he  alleged),  as  to 
what  had  passed  between  her  and  the  pursuer,  inconsistent  with  t£ose  made 
judicially  by  the  pursuer.  In  consequence,  Mrs.  Wilson  was  examined  as  a 
witness,  and  emitted  this  deposition : — 

"  Interrogated,  If  she  recollects  of  the  pursuer  living  in  a  house  in  Mound 
"  Place?  depones  and  answers,  Yes,  I  do.  I  was  at  that  time  residing  in 
"  Lancashire,  and  I  came  to  visit  mj  mother  in  Edinburgh,  and  visited  the 
''  pursuer  when  living  in  Mrs.  Cunnmgham's  house  in  Mound  Place.  Inter- 
"  rogated.  In  what  year  that  was  ?  depones  and  answers,  It  would  be  three  years 
"  previous  to  1824,  but  I  cannot  recaU  it  more  particularly  to  my  recollection, 
"  unless  I  was  at  home.  Interrogated,  If  there  were  any  children  in  family  with 
"  the  pursuer  when  she  visited  her  in  Mrs.  Cunningham's  house  in  Mound 
"  Place  ?  depones  and  answers,  Yes,  there  were  two — ^two  girls.  Interrogated, 
"  If  she  the  deponent  made  any  inquiries  at  the  pursuer  about  these  children  ? 
"  depones  and  answers,  No; 'I  understood  they  were  two  children  she  had  the 
"  charge  of.     Interrogated,  When  the  deponent  discovered  that  these  two 
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"  children  were  the  pursuer's  children  ?  depones  and  answers,  It  was  in  1824, 
"  when  I  came  to  attend  my  mother  on  her  death-bed.  Interrogated,  Where 
"  the  pursuer  was  living  at  that  time  ?  depones  and  answers.  My  first  interview 
"  with  her  was  in  the  jail  on  the  Calton  Hill.  Interrogated,  If  the  deponent 
"  mcuie  any  inquiries  at  the  pursuer  respecting  the  two  children  when  she  saw 
"  her  in  the  jsul  ?  depones,  I  did.  During  my  attendance  on  my  mother,  I  saw 
"  she  was  particularly  distressed  about  a  loan  of  money  she  had  made,  which 
"  was  likely  to  be  hurtful  to  my  interest ;  and  from  what  I  learned,  I  took  an 
"  opportunity,  without  my  mother's  knowledge,  of  going  to  the  jail,  and  when 
"  there,  and  conversing  with  the  pursuer,  I  thought  myself  entitled  to  ask  her 
"  whose  children  the  two  were,  my  mother  having  to  my  knowledge  advanced 
"  about  L160  to  her.  The  pursuer  was  particulany  distressed,  and  said  that  she 
"  could  not  answer  that  question,  and  said  that  she  was  bound  in  such  a  manner 
"  not  to  do  it,  although  she  admitted  I  was  well  entitled  to  put  the  question. 
"  Although  much  distressed  at  seeing  her  in  the  situation  she  was  in,  I  still 
"  insisted  that  she  should  give  me  some  answer ;  but  she  said,  if  [115]  I  would 
"  wait  a  few  days,  she  would  write  to  the  person  interested,  and  get  permission 
"  to  do  so ;  and  she  promised,  if  she  did  not  get  an  answer  in  the  time  fixed 
"  upon,  she  would  take  upon  her  to  communicate  it  to  me.  Interrogated, 
"  depones,  I  returned  to  the  pursuer  in  three  or  four  days.  Interrogated,  If  the 
"  pursuer  then  made  any  disclosure  respecting  the  children  to  the  deponent  ? 
"  depones.  Yes,  she  did ;  she  said  to  me  she  supposed  I  was  come  to  demand  an 
"  explanation ;  and  I  said  I  was.  She  answered,  that  she  had  written  several 
"  letters  previously  at  different  times,  but  had  got  no  answer,  either  to  the 
"  previous  letters,  or  to  the  one  she  had  written  by  my  desire.  I  then  renewed 
"  my  former  question,  whom  these  children  belonged  to,  and  she  answered,  they 
"  were  hers.  I  asked  her  who  their  father  was,  and  she  mentioned  they  were 
"  Mr.  Honyman's.  I  then  expressed  my  disapprobation  of  her  having  brought 
"  herself  into  the  degraded  situation  of  having  had  repeated  children  to  the 
"  same  person ;  when  she,  with  all  the  appearance  of  di^iified  innocence,  said,  I 
**  was  not  to  take  it  in  that  view— they  would  never  have  been  there  in  that 
"  way ;  that  she  did  not  consider  hersefi  in  any  degraded  situation.  From  what 
"  she  said,  and  her  manner  (for  there  was  as  much  conveyed  in  her  manner  as 
"  her  words),  I  then  immediately  implied  that  she  was  married ;  and  I  said  to 
"  her,  as  I  think  my  words  were, '  There  has  been  a  marriage  ? '  to  which  she 
''  seemed  to  nod  assent,  but  made  no  reply.  I  then  asked  her  when  it  had  taken 
"  place,  and  she  answered  the  year,  but  I  cannot  recollect  whether  she  mentioned 
"  the  year  1811  or  1812.  Interrogated,  If  any  farther  conversation  passed  ? 
"  depones,  I  put  it  to  her,  if  she  was  Mr.  Honyman's  wife,  why  she  was  in 
''  that  awkward  situation  of  being  in  so  poor  a  lodging, — ^for  she  had  left  the  jail ; 
*'  and  she  answered,  that  Mr.  Honyman  was  entirely  dependent  upon  his  father, 
"  and  that  the  marriage  could  not  be  acknowledged  in  his  father's  lifetime,  or 
"  words  to  that  purpose.  There  was  some  conversation  also  passed  betwixt  us 
*'  r^arding  the  pursuer  not  having  got  any  answers  to  her  letters,  and  I  asked 
"  her  if  it  would  have  any  effect  for  me  to  write  to  Mr.  Honyman.  She 
"  answered,  perhaps  it  might ;  and  if  I  chose  to  do  so,  she  would  give  me  the 
"  addr^s,  which  she  did.  Interrogated,  If  the  deponent  wrote  to  Mr.  Honyman  ? 
"  depones.  Yes ;  I  wrote  a  short  note  requesting  a  personal  interview  with  Mr. 
"  Honyman.  Interrogated,  If  she  got  any  [116]  answer  ?  depones  and  answers, 
"  No.  After  several  weeks  had  elapsed,  Mr.  Honyman  called  upon  me  in  the 
"  evening,  between  nine  and  ten  o'clock,  accompanied  by  that  gentleman 
"  {pointing  to  Mr,  Hamilton),  whom  I  now  see  in  Court  Interrogated,  What 
''  passed  ?  depones,  Mr.  Honyman  asked  me  if  I  had  not  written  him  a  note ;  I 
"  said  I  had ;  and  when  Mr.  Hamilton  apologized  for  Mr.  Honyman  not  having 
"  sent  an  answer,  saying,  as  I  think,  that  Mr.  Honyman  had  been  in  France,  I 
"  then  scdd  that  I  had  requested  a  personal  interview,  having  a  communication 
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"  to  make  tx)  himself,  signifying  that  Mr.  Hamilton  should  withdraw ;  to  which 
"  Mr.  Honyman  replied,  I  was  at  perfect  liberty  to  make  it  before  Mr.  Hamilton. 
"  I  then  said  I  had  no  hesitation  to  do  so ;  that  it  was  regarding  a  claim  of  a 
"  particular  nature  that  a  lady,  a  Miss  Campbell,  had  upon  him;  and  he 
"  admitted  that  he  was  acquainted  with  the  lady.  I  then  said  I  understood  she 
''  was  married  to  him ;  and  as  she  was  his  wife,  I  considered  I  had  a  claim  upon 
"  him  for  the  money  my  mother  had  advanced  to  the  pursuer ;  and  I  mentioned 
''  the  state  of  health  my  mother  was  then  in,  and  as  her  representative  1  made 
"  the  demand  upon  him ;  to  which  Mr.  Honyman  answered,  she  was  not  his  wife ; 
"  and  I  continued  to  press  upon  Mr.  Honyman,  from  the  impression  made  upon 
"  my  mind  by  the  pursuer  in  my  communications  with  her,  that  there  was  a 
"  marriage ;  and  I  urged  it  upon  him,  feeling  quite  certain  that  it  was  so ;  but 
"  Mr.  Honyman  still  denied  it  I  then  said  to  him.  Perhaps,  then,  you  will  not 
"  acknowledge  the  children ;  to  which  he  answered.  Oh,  yes,  they  were  his. 
"  And  Mr.  Hamilton  asked  me  where  Miss  Campbell  was,  as  they  wished  to  see 
"  her,  relative  to  settling  some  matters  with  her.  I  answered,  I  did  not  know 
"  then  where  she  was,  but  I  should  endeavour  to  find  out ;  and  it  was  agreed  I 
**  should  do  so :  and  that  she,  the  pursuer,  was  to  meet  Mr.  Honyman  and  Mr. 
"  Hamilton  in  my  house  on  the  Tuesday  evening,  as  requested  by  them.  The 
"  person  I  employed  to  find  her  out  sent  her  to  me  on  the  Monday  evening,  and 
"  I  told  her  what  had  passed  betwixt  Mr.  Honyman  and  Mr.  Hamilton  and  ma 
"  Interrogated,  What  passed  betwixt  the  deponent  and  the  pursuer  when  she  gave 
"  her  this  information  ?  depones  and  answers.  It  threw  her  into  an  agony  of  grief, 
"  and  she  expressed  the  greatest  surprise.  After  some  time  she  recovered  a  little. 
"  She  said.  Then  I  suppose  he  denies  the  children  also;  he  may  do  the  one  as  well  as 
"  [117]  the  other.  Those  were  pretty  nearly  her  words.  And  she  then  said,  if 
*'  I  saw  the  letters  that  had  passed  betwixt  them,  it  would  corroborate  what  &^e 
''  had  told  me ;  and,  from  what  had  passed  betwixt  Mr.  Honyman  and  me,  I 
"  certainly  desired  to  see  them ;  and  when  she  brought  them,  and  gave  them  me 
"  to  read,  she  said,  at  the  same  time,  that  there  were  other  letters  much  stronger 
*'  than  these,  from  Mr.  Honyman  to  the  pursuer,  that  were  either  lost  or  left  at 
"  the  time  of  the  sale  of  her  furniture,  as  her  servant  had  only  brought  her 
"  papers  in  a  very  confused  way,  or  she  thought  it  very  likely  they  may  be  in 
"  the  trunk  which  had  been  arrested,  and  left  locked  in  the  jail.  And  she  men- 
"  tioned,  that  in  one  of  these  letters,  which  she  said  was  from  Mr.  Honyman's 
"  sister.  Miss  Jemima,  to  her,  she  (the  pursuer)  was  addressed  '  Lady  Dicky/ 
"  and  in  two  or  three  places  her  *dear  sister.'  Interrogated,  If,  when  the 
"  deponent  informed  the  pursuer  of  the  conversation  she  had  had  with  Mr. 
"  Honyman,  in  which  he  denied  the  marriage,  the  agony  of  grief  appeared  to  be 
"  put  on  or  affected  ?  depones  and  answers.  No,  it  could  hardly  be  so.  Inter- 
"  rogated.  How  she  is  enabled  to  recollect  the  exact  date  of  the  interview 
"  betwixt  Mr.  Honyman  and  Mr.  Hamilton  and  the  deponent  ?  depones.  My 
"  mother  died  on  the  28th  of  June  1824,  and  these  gentlemen  called  on  the 
''  Saturday  evening  preceding  her  death.  Interrogated,  If  she  had  said  to  Mr. 
"  Honyman,  at  the  time  of  ttiis  conversation,  that  the  pursuer  had  told  her  she 
"  had  been  married  by  an  English  clergyman?  depones  and  answers.  No. 
"  Interrogated,  If  she  said  she  had  been  married  by  any  clei'gyman  ?  depones 
"  and  answers.  No.  Interrogated,  If  she,  the  deponent,  supposed  there  had  been 
"  a  marriage  by  an  English  clergyman  ?  depones  and  answers.  When  she  first 
"  gave  me  to  understand  she  was  married  to  Mr.  Honyman,  and  mentioned  that 
"  it  had  taken  place  in  the  year,  as  I  have  said,  either  in  1811  or  1812,  I 
"  recollected  she  had  been  in  LDudon  about  that  time,  and  I  knew  she  had  two 
''  cousins  of  her  aunt's,  clergymen,  one  of  them  settled  in  London,  and  I  supposed 
"  she  might  have  been  married  by  one  of  them ;  and  I  asked  her  if  the  cei-emony 
"  was  performed  by  one  of  the  Mr.  Durhams — those  were  my  express  words,  I 
*'  think.    She  smued  and  said,  I  see  you  are  determined  to  know  all    She 
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"  made  me  no  further  reply  than  that  Interrogated,  If  the  pursuer  ever  said 
"  to  the  deponent  that  she  could  bring  the  clergyman  to  confirm  her  statement  ? 
"  [118]  depones  and  answers,  No.  And  she  adds,  in  the  conversation  I  had 
''  with  Mr.  Honyman  and  Mr.  Hamilton,  from  this  impression  being  upon  my 
"  mind,  I  aaid  I  thought  I  could  know  in  a  few  posts.  Interrogated,  If  the 
"  deponent  ever  stated  to  Mr.  Hamilton,  the  defender's  agent,  that  she  had  dis- 
"  covered  the  pursuer's  statement  to  be  false,  and  that  she  had  come  to  the 
"  conclusion  that  no  reliance  could  be  placed  on  her  veracity?  depones  and 
"  answers,  No.  Interrogated,  If  any  thing  has  occurred  since  that  time  to 
"  change  the  deponent's  impression  that  the  pursuer's  statement  was  true,  and 
"  that  the  parties  were  married  persons  ?  depones  and  answers.  No ;  I  still  have 
"  the  same  opinion  I  formed  then.  Cross-interrogated,  If  she  has  read  any  of 
''  the  papers  or  pleadings  in  this  case  ?  depones  and  answers,  I  saw  one,  I  think. 
'*  I  think,  if  I  recollect  right,  it  was  a  printed  paper,  drawn  by  Mr.  More,  and 
"  some  years  ago.  Interrogated,  If  it  was  in  1827  ?  depones  and  answers,  I 
"  think  it  was  about  two  years  ago ;  and  being  shown  the  revised  memorial, 
"  depones  and  answers,  I  think  that  is  the  paper.  Interrogated,  depones.  The 
"  pursuer  brought  that  paper  to  me.  Interrogated,  If  she  considera  she  has  any 
"  interest  in  the  decision  of  this  case,  depones  and  answers.  Nothing,  but  what 
"  appears  on  the  tsLce  of  this  evidence.  Interrogated,  If  the  debt  of  L.160  is 
''  paid  ?  depones  and  answers,  No.  Interrogated,  If,  in  the  conversation  she  had 
"  with  Mr.  Hamilton  and  Mr.  Honyman,  she  said  she  could  in  a  few  posts  hear 
"  from  the  clergyman  who  married  them  ?  depones  and  answers.  To  the  best  of 
"  my  recollection  I  did  not  make  use  of  the  word  'clergyman.'  From  the 
"  impression  upon  my  mind,  its  fidready  mentioned,  owing  to  her  aunt's  cousins 
"  being  clergymen,  I  urced  it  very  strongly  on  Mr.  Honyman  that  he  was 
*'  married,  but  I  do  not  think  I  said  he  was  married  by  a  clergyman.  Inter- 
"  rogated.  If,  in  any  subsequent  communications  which  she  had  with  Miss 
"  Campbell,  or  from  what  she  had  learned,  she  came  to  plcwje  less  confidence  in 
''  Miss  Campbell's  statements  than  she  had  done  at  first  ?  depones  and  answers, 
"  In  the  conversation  I  had  with  Mr.  Honyman  he  so  confidently  denidd  his 
"  marriage  that  I  was  staggered ;  but  after  I  had  seen  and  read  the  letters, 
"  which  was  after  my  interview  with  Mr.  Hamilton,  these  letters  seemed  so 
"  strong  that  my  impression  in  favour  of  the  pursuer's  statement  returned  to 
"  what  it  originally  had  been." 

[119]  The  last  letter  which  the  pursuer  addressed  to  the  defender  was  on 
the  25th  of  December,  and  in  these  terms : — 

"  Sir, — I  did  not  think  any  thing  could  have  induced  me  to  write  to  you 
"  again ;  but,  alas !  the  wants  of  two  poor  little  creatures  compel  me  to  it ;  far 
"  less  did  I  think  that  the  business  now  pending  would  have  been  so  long  of 
''  being  decided.  I  ask  for  nothing  for  myself.  I  merely  ask  for  a  small  sum  to 
"  supply  their  present  great  want  They  have  passed  this  day  without  food, 
"  and  are  likely  to  do  the  same  to-morrow.  The  only  means  I  have  now  in  my 
"  power  to  avert  starvation  is  to  beg  from  door  to  door  for  them ;  and  the  most 
"  likely  consequence  is,  that  I  shall  be  sent  to  the  police,  where  I  must  give  an 
''  account  of  what  has  reduced  myself  and  them  to  such  want  I  cannot  pos- 
"  sibly  think  you  would  like  to  have  your  n^lect  of  them  made  so  public.  I 
"  would  not  have  made  this  application,  but  I  have  wearied  out  the  few  friends 
''  I  have,  begging  for  them.  I  lay  myself  out  of  the  question ;  for  I  have  worked 
"  more  in  the  last  few  months  than  would  have  been  sufficient  to  keep  me  com- 
"  fortable.  How  can  you  be  so  unfeeling  to  them,  however  much  you  may  wish 
*'  to  punish  me  ?  Surely  they  are  innocent  My  mind  is  often  in  a  state  of 
''  madness.  I  wander  the  street  without  knowing  whither  I  am  going.  And, 
"  0 !  what  dreadful  thoughts  often  possess  it  When  I  look  from  my  window, 
''  and  see  the  broad  sea  tefore  me,  I  think  how  soon  might  all  our  miseries  be 
"  at  an  end.    But,  0 !  blessed  be  God,  my  soul  has  yet  been  kept  from  the 
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"  dreadful  crime  of  murder.  May  his  power  preserve  my  soul  from  such  a 
"  crime.  I  now  humble  myself  to  beg  from  you  for  them ;  and  if  you  do  not 
"  send  something  by  Monday's  coach,  do  not  blame  me  for  what  may  be  the  con- 
"  sequence,  for  I  am  nearly  distracted.  You  may  address  your  parcel,  as  you 
"  did  the  last,  to  A.  George,  Murray  Street,  Crosscauseway.  It  must  be  carriage- 
"  paid,  for  I  have  nothing." 

The  defender  took  no  notice  of  this  letter,  and  wrote  to  his  agent : — 

"  My  dear  Hamilton, — I  intend  mentioning  the  whole  aflfair  to  my  father. 
"  No  arrangement  shall  I  come  to  until  the  claims  which  Miss  Campbell  asserts 
"  she  possesses  are  substantiated  in  a  court  of  justice,  or  given  up.  I  cannot 
"  charge  [120]  my  memory  with  having  at  any  time  given  her  the  slightest 
"  ^und,  in  words  or  writing,  for  taking  the  name  she  has  done.  I  write  this 
"  m  haste,  in  order  you  may  be  able  to  communicate  my  intentions  to  Mr.  C. 
"  before  he  leaves  Scotland.    Ever  yours,  &c.  R  B.  J.  Honyman." 

He  accordingly  informed  his  father ;  and  on  the  death  of  the  latter,  which 
happened  soon  afterwards,  the  pursuer  and  her  two  children  brought  their  action. 

The  Commissaries,  on  advising  the  proof,  on  the  11th  of  July  1828,  decerned 
in  the  conclusions  for  declarator  of  marriage,  adherence,  and  legitimacy,  and 
found  expenses  due.  The  defender  having  complained  by  bill  of  advocation  to 
the  Court  of  Session,  their  Lordships,  on  the  7th  of  July  1829,  recalled  the  inter- 
locutor, and  remitted  to  the  Commissaries  to  allow  farther  proof,  and  thereafter 
do  as  should  be  just.  A  great  part  of  the  evidence  already  alluded  to  was  in 
consequence  adduced ;  and,  on  resuming  consideration,  the  Commissaries,  on  the 
26th  of  February  1830,  again  decerned  in  the  above  declaratory  conclusions,  and 
found  expenses  due.^ 

[121]  The  defender  then  presented  another  bill  of  advocation,  but  [122]  the 
Court  of  Session,  on  the  9th  of  July  1830,  refused  it,  and  found  expenses  due.* 

[123]  Sir  Richard  Honyman  appealed. 

[124]  Appellant. — 1.  The  summons  is  laid  exclusively  on  the  averment  that 
the  marriage  was  constituted  2?«r  verba  deproesenti,  [125]  and  therefore  it  is  not 
competent  to  inquire  whether  a  marriage  [126]  took  place  in  any  other  mode. 
But  there  is  no  evidence  of  any  [127]  such  marriage.  On  the  contrary,  the  alle- 
gation that  the  words  libelled  were  heard  by  the  appellant's  sister  had  been 
expressly  [128]  negatived.  Accordingly,  the  Court  below  did  not  put  their 
judgment  on  this  ground,  but  on  the  ground  that  the  marriage  [129]  had  been 
constituted  by  a  promise  sfubsequente  copula.  This,  however,  was  quite  incompetent 

[130]  2.  But  there  was  no  such  promise  as  that  allied,  or  such  as  is  relevant 
with  a  subsequent  copula  to  constitute  marriaga  [131]  The  appellant  no  doubt 
made  use  of  ardent  expressions  of  endearment,  but  that  is  not  sufficient ;  there 
must  be  a  paction  [132]  or  contract  to  enter  into  marriage ;  and  it  would  be 
extremely  dangerous  to  sanction  mere  amatory  expressions  as  equivalent  to 
[133]  a  solemn  promise  of  marriaga  The  appellant's  letters  only  convey  an 
indication  of  that  attachment  which  a  young  man  [134]  may  form  for  the  person 
of  a  young  woman  of  the  same  age  without  any  intention  to  enter  into  matri- 
mony. The  only  [136]  expression  which  can  othervrise  be  construed  is  the  one 
written  upon  an  erasure ;  but  the  rule  of  law  in  regard  to  vitiated  [136]  writs  is, 
that  the  words  are  to  be  held  pro  non  scriptis,  and  consequently  must  be  thrown 
out  of  view.  The  conduct  of  the  parties  also  shows  that  they  had  no  matri- 
monial intentions. 

[137]  Respondent. — 1.  The  summons  is  sufficiently  broad  to  comprehend  every 
mode  of  constituting  marriaga  The  leading  [138]  object  of  it  is  to  have  the 
marriage  declared ;  and  under  a  summons  having  that  object  it  is  competent  to 
admit  every  species  of  [139]  evidence,  to  the  effect  of  arriving  at  the  conclusion 

^  For  opinions  of  Commissaries  at  this  time  see  infira^  p.  524. 

'8  8.  1039.    For  the  opinions  of  the  Judges  at  advising  see  infrc^  p.  526. 
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libelled  Besides,  after  reciting  the  de  prceserUi  words,  it  libels,  "that  from 
"  [140]  facts  and  circumstances  to  be  proved  it  will  be  made  to  appear "  that 
the  parties  were  married  persons. 

[141]  2.  It  is  not  necessary  that  there  should  be  a  paction  or  contract  to  enter 
into  marriage,  followed  by  a  coptUa,  to  constitute  matrimony.  If  there  be  a  pro- 
mise, or  what  the  law  from  evidence  holds  to  be  a  promise  to  enter  into  marriage, 
and  if  that  be  followed  by  copula,  the  rule  is,  that  the  matrimonial  consent  has 
been  interposed,  and  the  marriage  constituted  at  the  time  of  the  coptUa.  In  the 
present  case  the  written  documents,  and  the  facts  and  circumstances,  prove  that 
the  parties  had  nothing  else  except  matrimony  in  view.  The  respondent  W£t8  a 
person  of  unimpeached  character — of  respectable  parentage — of  good  education, 
and  in  every  respect  (except,  perhaps,  in  that  of  birth,)  equal  to  the  appellant 
She  was  entrusted  with  the  charge  and  education  of  Us  six  sisters  for  several 
years,  and  the  attempt  made  to  depreciate  her  character  utterly  failed.  The 
letters  previous  to  [142]  their  first  connexion  show  that  at  least  she  was  made 
to  believe  that  the  appellant's  attentions  were  virtuous  and  honourable,  and  the 
extraordinary  fact  that  he  destroyed  all  her  letters  immediately  previous  to  the 
institution  of  the  action  demonstrates  that  she  so  expressed  herself  to  him,  and 
r^rded  their  union  as  that  resulting  from  matrimony.  Although  the  words 
"  beloved  wife  "  are  written  upon  an  erasure,  yet  it  appears  from  the  letter  itself 
that  that  erasure  must  have  been  made  by  the  appellant,  and  the  words  written 
by  himself ;  besides,  they  are  in  accordance  with  passages  in  ol^er  letters,  where 
he  speaks  of  "  our  uncle  "  and  "  our  aunt." 

Lord  Chanobllob. — "  My  Lords,  although  this  case,  which  is  of  great  importance 
to  the  party,  has  been  sought  to  be  made  of  equal  importance  to  the  law  of  Scotland,  I 
cannot  accede  to  that ;  for  I  do  not  feel  that  the  decision  which  I  shall  consider  it  my 
duty  to  recommend  your  Lordships  to  give,  on  the  merits  of  the  case,  will  at  aU  either 
impeach  or  affirm  any  of  the  known  and  established  doctrines  of  the  Scotch  law.  I 
re^ird  it,  on  the  contrary,  as  a  mere  question  of  fact ;  aud  it  is  only  in  order  to  protect 
myself  against  its  being  supposed,  and  to  guard  your  Lordships  against  its  being  under- 
stood, that  what  I  shall  recommend  to  you,  and  what  you  may  be  pleased  to  adopt  upon 
my  humble  recommendation,  in  any  way  alters  those  principles  which  have  been  long 
established  as  the  marriage  law  of  Scotluid,  and  which  it  is  of  the  utmost  importance  to 
preserve  imchanged,  undisputed,  and  unambiguous,  that  I  shall  state  at  greater  length 
than  I  would  otherwise  do  my  opinion  on  the  subject. 

"  My  Lords,  two  questions  were  raised  in  the  Court  below,  and  two  questions  have 
accordingly  been  argued  here.  The  first  is,  that  the  summons  does  not  raise  the 
question  in  a  competent  shape,  inasmuch  as  it  sets  forth  a  marriage  j>6r  verba  de  prcesenH^ 
and  inasmuch  as  that  is  abandoned  in  the  evidence,  and  aU  the  reliance  ia  placed  for 
the  respondents  (pursuers  below)  on  the  promise  and  subsequent  cohabitation.  But,  on 
looking  into  the  summons,  I  find  no  sufficient  foundation  for  this  preliminary  objection ; 
and  that  because  there  is  enough  set  forth,  according  to.  the  style  in  which  summonses 
are  oftentimes  drawn  (though  I  must  say  I  have  not  often  seen  a  more  inaccurate  or 
more  loosely  drawn  summons  than  this).  In  this  case  the  whole  matter  is  brought  in, 
and  aU  the  ways  in  which  a  party  may  be  married  are  set  forth,  without  very  distinctly 
specifying  on  which  of  those  several  ways  it  is  that  reliance  is  mainly  placed  in  the 
latter  part  of  the  suiomoDs ;  still  within  the  four  comers  of  the  summons,  I  find  enough 
to  let  in  evidence  of  [143]  the  kind  of  marriage  now  relied  upon.  The  next  question, 
and  the  only  one  remaining  to  be  considered,  13,  whether,  in  the  marriage  now  rehed 
upon,  you  have  a  promise,  with  a  subsequent  coptda  or  cohabitation )  Now  whether  the 
Scotch  law  is  to  be  continued  or  not — ^whether  it  shall  still  be  the  law  that  so  perilous  an 
experiment  is  to  be  tried  on  society,  and  upon  the  most  impetuous  passions  of  mankind, 
as  enabling  two  young  persons,  at  twelve  and  fourteen  years  of  age  respectively,  (who 
could  not  by  the  law  of  Scotland,  the  one  for  nine  years  more  and  the  other  for  seven 
years  more,  competently,  by  the  most  solemn  and  deliberate  act,  affect  in  any  one  way  a 
single  half-quarter  of  an  acre  of  their  landed  property),  to  do  an  act  which  shall  unite 
them  in  holy  matrimony,  create  an  indissoluble  imion  for  life,  lead  to  the  procreation 
of  idsue,  and  by  that  procreation  carry  to  the  issue,  it  may  be,  of  a  common  prostitute — 
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(I  am  of  course  putting  an  imaginary  case) — all  the  landed  estates  of  which  a  man  can 
be  seised,  and  aU  the  honours  and  dignities  which  a  man  can  inherit  from  his  ancestors ; 
whether  it  be  fitting  that  in  any  country  such  should  ever,  in  common  consistency,  be 
the  law — whether,  in  common  expediency,  it  is  desirable  that  this  should  be  the  law — 
and  that  in  one  moment,  while  the  passions  are  excited,  and  the  reason,  if  ever  it  has 
dawned  in  the  young  persons  at  all,  is  by  those  passions  laid  asleep,  without  the 
interposition  of  the  least  delay  to  give  time  for  reflection,  they  should  be  capable  of 
binding  themselves  for  life  by  the  most  solemn  of  all  human  contracts,  with  the  largest 
of  all  possible  municipal  and  political  effects  attached  to  it — whether  it  be  thought  fit 
and  proper  that  this  state  of  things  should  continue,  I  do  not  stop  to  inquire ; — suffice 
it  to  say  that  such  is  the  law  of  Scotland ;  and  ,it  is  as  certainly  the  law  of  Scotland 
that  a  marriage  so  contracted  is  valid  as  it  is  the  law  of  Scotland  that  such  a  marriage 
is  irregular.  It  is  an  act  to  be  visited  with  censures  of  an  ecclesiastical  kind — ^it  is  an 
irregular,  but  it  is  a  valid  marriage,  and  has  all  the  consequences,  touching  the  rights 
of  the  parties  mutually,  and  touching  the  rights  of  their  issue  and  its  legitimacy,  which 
the  most  solemn  marriage,  upon  the  publication  of  banns,  by  the  greatest  divine  of  the 
Scottish  Church  established  by  law,  could  draw  after  it  or  confer.  That  is  the  law, 
and  we  are  to  administer  it ;  we  are  only  to  consider  in  each  case  whether  the  facts 
bring  the  parties  within  the  scope  of  that  law  1  Now,  marriage  is  a  consensual  contract ; 
it  is  constituted  by  consent,  and  consent  alone.  But  there  are  three  various  ways  in 
which  you  have  evidence  of  the  consent.  There  are  two  kinds  of  consent  as  they  may 
be  called.  One  is  consent  in  fact ;  the  other  is  consent  to  be  presumed  by  law.  The 
former  is  either  a  direct  consent  per  verba  de  prceaenti — a  consent  mutually  given  and 
taken  to  be  man  and  wife  thereafter ;  or  it  is  that  which  [144]  is  evinced  by  living  as 
husband  and  wife,  and  acknowledging  each  other  as  such  rebus  ipsia  et  Jactis.  The 
other  way  is  that  which  touches  the  facts  of  the  present  case  more  immediately,  where 
a  promise  is  given,  and  a  copula  foUows  upon  the  promise,  and  is  to  be  taken  as  not 
disconnected  with  that  promise ;  and  here  the  law,  presumptiane  juris  et  dejure^  implies 
consent.  A  promise,  like  aU  other  acts,  may  be  proved  by  two  several  ways, — either 
by  direct  evidence  or  circumstantial  evidence.  There  may  be  direct  evidence  by  the 
testimony  of  witnesses  who  heard  the  promise  given.  There  may  be  direct  evidence 
in  writing,  proved  to  be  of  the  hand  of  the  party  giving  it.  But  the  promise,  like  all 
other  facts,  may  be  proved  by  circumstances.  It  may  be  proved,  without  either 
witnesses  to  support  it,  or  the  handwriting  to  remain  on  record  against  the  party 
promising.  Circumstances  may  be  proved  by  evidence — circumstances  may  be  proved 
by  the  testimony  of  witnesses  or  by  written  evidence ;  and  if  those  circumstances  are 
sufficient  to  convince  the  Court,  trying  the  question  as  a  matter  of  fact,  that  a  promise 
did  take  place,  the  promise  must  be  taken  to  have  been  made,  as  much  as  if  it  had 
been  established  by  the  other  more  direct  and  immediate  proof,  nay,  sometimes  cir- 
cumstantial evidence  is  stronger,  and  less  liable  to  doubt  than  direct  evidence,  inasmuch 
as  it  is  more  difficult  to  make  out  a  circumstantial  case  by  curiously  contrived  peijury, 
than  a  direct  case  by  a  witness,  who  may  take  a  false  oath  to  the  fact  Now,  let  us  see 
what  the  evidence  is,  being  not  of  the  direct  but  of  the  circumstantial  kind,  by  which 
we  here  are  called  upon  to  believe,  as  the  Court  below  did,  a  promise  of  marriage  by 
the  appellant. 

"  I  shall  now,  my  Lords,  take  the  case — sifted  by  the  observations  I  have  taken  leave 
to  throw  out — ^as  if  I  were  at  Nid  Priua  trying  it  with  a  jury,  and  stating  to  them  the 
grounds  on  which  their  verdict  ought  to  turn.  I  should  then  inform  them,  that  there 
were  three  matters  for  their  consideration,  before  being  satisfied  of  which  they  could 
not  find  a  verdict  for  the  affirmative  of  the  issue.  Stating  the  issue  which  had  been 
joined — what  is  called  in  English  law  pleadings,  an  issue  of  ne  uncquea  cuxouple, — I 
should  call  upon  them  to  consider  three  particulars; — that  they  must  be  satisfied 
there  was  a  promise,  a  serious  promise,  intended  as  such  by  the  person  making  it, 
and  accepted  as  such  by  the  person  to  whom  it  was  made;  that,  in  the  second 
place,  they  must  be  satisfied  that  there  was  a  cohabitation  afterwards ;  that,  in  the 
third  place,  they  must  be  satisfied  that  there  was  no  disconnexion  between  the 
subsequent  cohabitation  and  the  preceding  promise  (that  is  the  way  in  which  I 
think  I  am  most  safe  in  stating  it)  that  there  is  no  disconnexion — ^no  medium 
impedimentumy  —  no  evidence  to  rebut  connection,  —  between  the  cohabitation 
[146]  and  the  promise.     If  that  disconnexion  is  not  substantiated,  the  law  will  take 
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the  promise  to  be  connected  with  the  copula.  Now  here  the  copula  is  admitted ; — there 
is  no  doubt  whatever  of  its  having  taken  place.  The  disconnexion  cannot  be  set  up, — 
for  the  time  is  so  short,  the  circumstances  are  so  little  varied,  (that  is,  the  circumstances 
of  the  parties  between  the  promise  and  the  coptda,)  the  relations  in  which  the  parties 
stood  to  one  another,  and  aU  mankind  besides,  are  so  precisely  the  same,  that  I  take  it 
to  be  quite  as  clear  that  there  was  no  disconnexion  of  the  copula  with  the  promise,  as  it 
is  clear  that  there  was  a  copiUa.  Then  the  only  question  turns  on  the  existence  of  a 
promise,  and  to  that  I  now  come  in  the  last  place.  If  the  doctrine  had  been  ventilated 
here,  that  courtship  or  other  circumstances  showing  an  intention,  nay  that  an  intention 
to  marry,  however  strongly  expressed,  and  however  plainly  entertained,  constituted  what 
may  be  termed  (borrowing  an  expression  familiarly  known  to  the  Scotch  lawyers)  an 
equipollent  to  a  promise,  I  should  have  taken  leave  to  deny  the  proposition  in  point  of 
law.  The  promise  must  be  mutual — both  parties  must  be  bound ;  the  marriage  to  bind 
one  must  bind  both :  there  is  nothing  more  plain  than  the  perpetual  distinction  between 
an  intention  to  marry  and  a  promise  to  marry ;  and  the  law  attaches  on  the  promise 
followed  by  the  copula,  and  not  on  any  intention.  But  courtship  is  a  most  material  fact 
in  the  case,  when  you  are  examining  whether,  from  the  conduct  of  the  parties,  it  appears 
that  a  promise  had  actually  passed  between  them.  Where  persons  are  on  the  footing  of 
lovers,  when  it  is  well  known  that  love  is  usually  followed  by  matrimony,  that  it  is 
naturally  incident  to  the  relation  of  lovers  to  wish  to  be  married,  and  that  a  long  course 
of  courtship  can  hardly  have  any  other  object  than  marriage  in  view,  though  the  inten- 
^  tion  to  marry  will  not  of  itself  supply  the  want  of  a  promise,  yet,  in  seeking  for  evidence 
of  a  promise,  the  long  courtship  and  the  intention  make  it  extremely  probable  that  the 
parties  had  received  mutual  promises  of  marriage.  Therefore,  if  it  stood  alone  as  a  mere 
question  of  probability,  that  would  carry  us  a  good  way  towards  satisfying  the  jury 
(whom  I  suppose  to  be  trying  the  cause)  that  there  was  a  courtship,  and  a  course  of  love- 
making,  with  a  view,  as  it  may  generally  be  taken,  to  matrimony,  otherwise  it  is  no 
courtship  between  the  parties.  Tbis  however  would  plainly  not  be  enough.  But  now, 
let  us  see  whether  the  evidence  rests  here ;  because  if  it  did  I  should  have  been  for 
reversing  the  judgment.  We  cannot  however  quarrel  with  that  judgment  when  we 
look  at  the  evidence,  for  we  find,  first  of  all,  the  strongest  expressions  of  that  kind  of 
attachment  which  springs  up  between  lovers,  who  can  have  only  a  permanent,  that  is,  a 
matrimonial  connexion  in  view, — *  Love  me  as  I  love  you,  and  [146]  put  my  heart  at 

*  rest  by  assuring  me  of  it ;  *  and  this  expression, — *  Farewell,  thou  in  whom  Jl  my  joys 

*  are  centered ;  my  lovely  Betsy,  adieu !  * — *  I  trust  you  will  never  be  able  to  accuse  me 

*  of  having  a  bad  heart.     Believe  me,  I  would  not  intentionally  hurt  any  one,  far  less 

*  that  being  for  whose  happiness  I  would  lay  down  my  existence,' — with  other  expres- 
sions I  do  not  single  out.  Then,  was  this  expression  of  attachment  reciprocal : — was 
this  tender  of  the  heart  in  love  with  a  view  to  a  matrimonial  connexion,  though  not  pro- 
mised ? — I  am  not  talking  about  promise,  but  courtship. — Was  this  accepted  by  the 
lady  1  An  answer  to  that  letter  must,  of  course,  though  Uie  appellant  does  not  produce 
it,  however  he  may  have  accounted  for  it,  be  more  or  less  satisfactory.  I  rely  not  on 
that.  He  says,  '  I  received  your  most  welcome  letter  this  morning,  my  ever  dearest 
'  Eliza.'  Why  was  it  most  welcome  1  Could  it  be  for  any  other  reason  than  that  she 
gave  her  reciprocal  affection,  and  that  she  gave  the  offer  of  her  love  in  return  for  his  1 
Then  he  says, '  Well  does  it  deserve  an  immediate  acknowledgment ; '  for  what  ?  Because 
it  returned  his  affection : — 'Never  can  I  sufficiently  thank  you  for  the  alacrity  which 
'  you  have  displayed.'  Here  is  a  second  step  taken  towards  the  conclusion — there  is  love 
— the  tender  of  the  heart — a  courtship  to  affirm  a  connexion ;  and  that  is  proof,  if  any 
were  wanted,  under  the  third  head  of  the  observations  which  I  am  making.  The  second 
step  is  the  acceptance  by  the  lady  of  the  heart  or  the  love  of  this  person.  Now  come 
we  to  the  more  material  parts,  for  they  leave  no  doubt  on  my  mind  of  a  promise  having 
existed  between  the  parties:  'You  will  receive  this  on  Monday,  and  write  me  soon. 
'  God  bless  you,  thou  dearest  girl.  Again  farewell ;  and  believe  me,  with  an  attachment 
'  strong  as  it  is  pure,  yours  most  affectionately.'  That  is  pure,  virtuous  love ; — that  is 
courtship,  with  a  view  to  virtue ; — that  is  courtship,  with  a  view  to  matrimony ;  and 
suffer  me  to  add,  that  we  are  not  merely  to  consider  what  may  have  been, — ^to  speculate 
on  what  may  have  been,  the  intentions  with  which  he  wrote,  but  we  are,  according  to  the 
observation  of  Sir  William  Scott  (Lord  Stowell),  in  that  admirable  judgment  on  what  may 
be  called  the  leading  case  in  the  Scotch  law  of  marriage,  though  delivered  by  him  in 
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an  English  suit — we  are  to  consider  first  what  the  lover  meant  by  those  words,  and 
then  how  they  were  likely  to  be  received  by  the  party  they  were  addressed  to ;  for,  can 
any  thing  be  more  monstrously  uiijust  than  that  a  man  shall  use  certain  expressions, 
and  then  turn  round  and  say,  I  meant  not  so,  though  the  party  to  whom  they  were 
used  could  have  affixed  to  them  but  one  meaning)  Following  this  remark,  how  does 
the  correspondence  proceed  1 — 'Nothing,  I  trust,  will  thwart  the  happiness  I  look 

*  forward  to.'  Now,  I  beg  your  Lordships  to  attend  to  this ; — a  promise  differs  from 
[147]  verba  de  prceserUi  in  this,  that  it  contemplates  a  future  period — what  I  have  read 
I  mainly  rely  on,  because  it  proves  it  was  a  contemplation  of  an  after  event — intentions 
however  ardent,  however  strongly  expressed — courtship,  however  direct — asking,  how- 
ever plain  and  prompt  it  were — and  asking  the  hand  in  marriage — they  aU  refer  to  the 
present ;  but  what  differs  a  promise  from  this  thing  is,  that  it  has  a  future  reference — ^it 
contemplates  a  future  time.  Now,  your  Lordships  will  observe,  these  expressions  all 
sound  in  future :  *  Nothing,  I  trust,  will  thwart  the  happiness '  I  possess — I  enjoy — I 
prize ; — words  of  present  meaning  f--no  such  thing, — Hhe  happiness  I  look  forward  to,' 
that  is  future, — 'nothing  shall — nothing  can — for  it  is  felicity  sanctioned  by  virtue 
'  herself,  and  every  thing  that  is  tender  and  amiable.'  Can  any  man  read  these  words, 
and  not  affix  this  plain  meaning  to  them,  that  she  was  to  look  forward ;  and  he  told  her 
that  he  looked  forward  to  nothing  else  but  marrying  her,  and  that  vurtue  itself  would 
sanction  that  pure  affection  and  those  pure  enjoyments  only  in  the  state  of  matrimony, 
which  alone  he  plainly  contemplates.  Can  I  wonder  if  tiie  lady  construed  (according 
to  Sir  William  Scott's  doctrine  in  Dalrymple  v.  Dabymple)  this  as  a  direct  promise  t 
But  though  I  don't  take  it  now  as  a  direct  promise  in  itself,  yet  it  is  the  strongest 
evidence  that  they  were  on  the  footing  of  a  party  promising,  and  a  party  to  whom  a 
promise  was  made  at  this  period,  before  the  cohabitation  had  taken  place.  I  don't 
accede  to  what  Lord  Glenlee  lays  down,  in  a  doubtful  sort  of  judgment,  that  if  the  first 
part  of  this  passage  stood  alone,  it  would  have  gone  far ;  but  he  rejects  it  entirely  for 
what  follows — '  Every  thing  that  is  tender  and  amiable ' — he  says  that  is  nonsense,  and 
is  a  violent,  trashy  expression.  With  great  submission  to  that  learned  and  excellent 
Judge,  I  don't  think  that  is  so  accurate  and  philosophical  a  view  of  the  subject  as  his 
Lordship  is  wont  to  take  in  other  inquiries.     I  do  not  think  adding  'tender  and 

*  amiable '  to  the  expression  of  *  felicity,  sanctioned  by  virtue  herself,'  will  enable  me  to 
get  rid  of  the  plain  and  manifest  tendency  of  the  expression — '  In  offering  you,  my  best 
'  beloved,  that  heart  which  has  for  a  long  time  been  devoted  to  you,'  (this  is  in  the 
same  letter  in  which  he  thanks  her  for  accepting  his  love)  '  I  have  only  to  lament  that 
'  it  is  not  a  more  deserving  gift  to  her  to  whom  it  is  offered.  We  will  talk  over  the 
'  future  when  we  meet'  Could  any  one  think  this  meant  any  thing  but  future 
marriage?  What  were  they  to  talk  overl — cohabitation,  fornication)  No;  they  were 
to  talk  of  their  pure  affection,  sanctioned  by  virtue  itself.  The  future  was  the  matri- 
monial future,  and  clearly  could  mean  nothing  else.  Then  we  have  again — 'You 
'  deprive  me,  thou  who  art  the  most  dear  of  thy  endearing  sex,  of  a  very  great  pleasure, 
'  by  prohibiting  my  delivering  your  letters  [148]  to  our  uncle  1 '  Then  comes,  *  You 
'  have  now  no  embraces  for  any  one  else,  not  even  for  aunt  Eraser  or  sister  Anne ;  I 
'  call  them  so,  for  your  aunt  is  my  aunt,  and  your  sister  my  sister.'  Now,  added  to  all 
that,  I  import  from  the  subsequent  letters  into  this  consideration  of  the  case  the  joy 
and  the  interest  he  takes  when  she  appears  to  be  with  child,  when  he  was  looking 
forward  to  the  birth  of  that  infant, — '  I  must  be  with  you  to  comfort  and  soothe  you, 
'  and  to  partake  of  the  joy  such  an  event  will  excite.'  And  he  is  anticipating  the 
happiness,  in  another  letter,  of  seeing  all  the  schemes  he  had  formed  realized.  Now, 
this  is  the  expression  of  a  person  who  looked  forward  to  a  matrimonial  joy  ;  and  these 
expressions,  as  to  the  birth  of  a  child,  must  mean,  that  he  looked  forward  to  that  being 
his  legitimate  child,  and  not  his  bastard.  Looking  at  all  these  letters,  taking  them  all 
together,  I  can  read  them  in  no  other  way  than  as  letters  passing  from  one  man  to  one 
woman,  who  had  avowedly  been  in  courtship — who  had  plainly  been  in  courtship  with 
a  good  view — and  who  had  promised  each  other  marriage,  which  there  was  an  obvious 
and  a  satisfactory  reason  for  deferring  until  a  future  period — I  mean  till  the  death  of 
his  father,  who  was  then  an  old  man,  and  who,  very  possibly,  might  view  this  as  an 
unseemly,  if  not  as  an  inferior  or  degrading  connexion.  My  Lords,  I  beg  to  say,  that  I 
should  differ  with  him,  if  he  so  regarded  it.  I  desire  to  be  understood  as  sayings  that 
this  lady's  conduct  stands  as  pure  and  unimpeached  as  that  of  any  party  who  ever  came 
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to  this  Bar.  I  desire  to  have  it  understood  as  no  part  of  my  opinion,  that  my  Lord 
Armadale's  son,  or  Sir  William  Honyman's  son,  even  if  he  had  heen  a  wealthy  baronet 
instead  of  one  in  moderate  circumstances,  would  have  been  at  all  degraded  by  forming  a 
virtuous  connexion  in  marriage  with  a  lady  who  had  been  governess  to  his  sisters — of 
whose  accomplishments  I  have  his  own  admission — whose  charms  he  is  the  loudest  to 
speak  forth — and  whose  virtue, — whose  purity  of  character,  is  entirely  unimpeached  by 
the  evidence,  the  result  of  all  the  scrutiny  to  which  it  has  been  subjected. 

**  But,  if  there  was  any  doubt  or  ambiguity  as  to  the  meaning  of  the  previous  expres- 
sions, the  copula  which  follows  will  carry  us  far  out  of  the  scope  of  that  doubt ;  for  I 
desire  to  be  distinctly  understood  as  acceding  to  the  doctrine,  that  where  persons  are  in 
courtship — ^though  courtship  is  not  a  promise—  and  where  ambiguous  expressions  may 
have  been  used,  and  where  an  offer  of  love  may  have  been  made  on  the  one  hand,  and 
accepted  on  the  other,  that  which  is  doubtful  will  become  certain,  and  that,  if  there  is 
great  probability  of  a  promise  having  taken  place,  that  probability  may  be  turned  into  a 
certainty  by  the  copula  which  follows ;  and,  for  this  plain  and  obvious  reason,  that  the 
woman,  in  these  circumstances,  [149]  does  not  yield  her  virtue  for  nothing ; — I  assume 
that  she  gets  that  consideration  for  it,  precisely  as  I  would  assume,  if  I  had  a  doubt 
about  the  evidence  of  a  common  contract  for  the  purchase  or  sale  of  merchandise,  when 
I  saw  one  party  paying  the  price — if  there  were  an  ambiguity  as  to  whether  the  price 
was  stipulated — I  should  consider  that  that  ambiguity  was  removed  by  the  fact  of  its 
being  paid.  In  holding  this  doctrine — for  which  I  know  not  that  I  have  the  warrant 
either  of  the  dictum  of  any  Judge,  or  the  authority  of  any  text-writer,  or  of  one  decided 
case  on  the  law  of  Scotland,  in  this  House — I  know  that  I  am  following  out  the  prin- 
ciples on  which  the  Scotch  law  is  founded — I  know  that  I  am  laying  down  a  rule 
which  is  of  a  wholesome  and  efficacious  tendency  in  respect  to  the  contract  of  marriage. 
These  are  the  grounds,  my  Lords,  and  the  reasons  which  I  have  gone  into  at  more 
length  than  I  ^ould  otherwise  have  deemed  it  necessary  to  do,  in  moving  the  affirm- 
ance of  the  judgment.  I  take  leave  to  submit^  that  there  is  sufficient  evidence  to 
establish  marriage  in  this  case.  I  have  laid  purposely  out  of  view  the  letter  where  the 
word  'wife'  has  been  mentioned — and  I  have  laid  it  out  of  my  view,  because  there  is 
nothing  on  the  face  of  the  instrument  which  has  been  given  to  explain  the  erasure 
favourable  to  the  party  into  whose  custody  it  came  from  the  party  in  whose  power  it 
had  been.  I  therefore  rest  my  opinion — which  is  to  advise  your  Lordships  to  affirm 
this  judgment — on  the  other  facts  of  the  case,  which  are  sufficient,  notwithstanding  the 
two  circumstances  which  I  think  were  unfavourable,  and  which,  I  think,  did  cast  a 
shadow  of  doubt  over  the  question  at  different  parts  of  the  argument  I  mean,  in  the 
first  place,  the  letter,  and  the  non-production  of  the  evidence  referred  to  in  that  letter, 
and  which  leaves  in  my  mind  some  doubt  whether  this  unhappy  woman,  reduced  to  the 
greatest  difficulties,  burthened  with  children  whom  the  appellant  seems  to  have  had  no 
very  great  inclination  to  support,  and  denied  the  rights  of  a  wife  to  which  she  deemed 
herself  entitled,  did  not,  probably  under  the  bad  advice  of  some  female  friend,  put  forth 
a  stronger  case,  by  way  of  intimidation,  than  she  really  had.  That  unsuccessful  attempt 
I  will  dismiss  from  my  judgment,  if  I  see  evidence,  independent  of  it^  to  satisfy  me  that 
she  had  a  good  case.  I  have  not  lived  so  long  in  Courts  of  justice  not  to  have  observed 
that  a  good  case  is  often  marred  by  trying  to  make  it  better  through  the  contrivance  of 
parties,  or  the  zeal  of  their  supporters.  The  other  point  which  I  would  advert  to,  as 
having  cast  the  case  into  a  shade  of  doubt,  is,  that  a  good  deal  of  correspondence  took 
place,  in  which  she  asked  for  money  in  tlie  most  touching  and  painf  td  manner,  and 
alluded  to  the  children  and  to  the  connexion  that  had  subsisted  between  them ;  and  yet, 
though  the  footing  on  which  they  [160]  ought  to  stand  must  have  been  present  to  her 
mind,  no  claim  for  the  rights  of  a  wife  is  put  forth  in  her  letters.  I  look  upon  that  as 
another  unfortunate  circumstance  in  her  case — more  unfortunate  than  the  former,  and 
tending  to  raise  more  doubt  But  she  may  have  been  ignorant  of  the  law,  and  ignorant 
of  her  rights,  as  she  says  herself;  and  her  ignorance  of  her  legal  rights  does  not 
impeach  them,  nor  impede  her  in  the  course  she  takes  to  have  them  established.  My 
Lords,  these  are  the  grounds  on  which  I  rest  my  opinion,  and  upon  which  I  call  upon 
the  House  to  afiSrm  the  judgment  I  think  it  my  duty  to  mention,  that  I  have  said  thus 
much  with  respect  to  the  lady's  character  for  her  vindication  certainly,  but  also  for  the 
sake  of  the  appellant  She  is  now  his  lawful  wife ; — she  is  as  much  his  wife  by  the  law 
of  Scotland,  as  if  the  marriage  had  never  been  disputed ;  and  every  thing  that  sets  up 
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her  character  takes  ofif  any  unputation  that»  in  the  heat  of  argument,  at  one  time  (not 
here,  but  elsewhere,)  may  have  been  flung  at  her.  I  feel  anxious  that  this  should  be 
removed,  which  I  have  therefore  endeavoured  to  do.  I  will  say  for  him,  (and  in  saying 
so  I  say  it  for  her  who  is  now  his  wife  as  much  as  if  she  had  been  publicly  and  openly 
married  to  him,  and  there  never  had  been  any  dispute  about  the  validity  of  the  contract,) 
that  though  he  may  have  acted  harshly — though  he  may  have  acted  lightly  towards 
her — he  may  have  been  over-persuaded,  by  the  foolish  pride  of  relatives  who  thought 
themselves  his  friends,  to  refuse  acknowledging  this  lady  as  his  wife ;  but  he  is  a  very 
young  man,  and  he  may  have  been  irritated,  perhaps,  by  some  sinister  influence,  perhaps 
by  bad  health ;  and  therefore  we  ought  to  look  upon  his  conduct  with  as  much  tender- 
ness as  possible.  Under  all  the  circumstances,  I  trust,  therefore,  that  he  and  his  wife 
will,  be  allowed  to  go  from  this  Bar  without  a  single  injurious  aspersion  remaining  on 
their  characters,  in  consequence  of  any  thing  that  has  taken  place.  I  say  nothing  about 
costs.     She  is  his  wife  and  she  is  not  liable  to  costs.     For  her  costs  he  is  liable  of  course." 

The  House  of  Lords  ordered  and  adjudged,  that  the  interlocutors  complained 
of  be  affirmed. 

[120]  The  following  opinions  were  [26th  February  1830]  delivered  by  the 
Commissaries : 

Mr,  Com.  George  Rosa, — "  We  formerly  gave  our  very  deliberate  opinions  upon  this 
case.  The  Court  above,  upon  considering  our  judgment,  recalled  it  in  the  meantime, 
to  the  effect  of  admitting  additional  proof,  and  remitted  the  case  to  us  for  the  purpose 
of  reviewing  it.  That  proof  has  been  taken,  in  obedience  to  the  appointment  of  the 
Supreme  Court,  and  the  only  point  we  have  now  to  consider  is,  how  far  the  additional 
proof  so  taken  can  in  any  way  alter  or  affect  the  judgment  formerly  pronounced. 

"  In  order  to  make  up  mj  mind  upon  this  point,  I  have  again  gone  carefully  over  the 
whole  proof ;  and  upon  the  proof  as  it  originally  stood,  I  continue  decidedly  of  the 
opinion  which  I  formerly  expressed.  The  case  hinges  upon  the  correspondence  which 
passed  between  the  parties — mainly  upon  three  letters  of  the  first  series ;  and  in  judg- 
ing of  the  import  and  effect  of  that  correspondence,  there  is  one  important  question 
which  ought  never  to  be  lost  sight  of,  viz.  Were  the  intentions  of  the  parties  in  writing 
these  letters  of  an  honourable  or  a  dishonourable  nature  ?  The  defender  is  now  anxious 
to  represent  his  own  conduct  in  the  most  dishonourable  light,  and  in  doing  so  he 
indulges  in  a  strain  of  levity  and  gaiety  ill  becoming  the  serious  nature  of  lus  offence, 
and  the  decorum  which  ought  to  be  observed  in  a  court  of  justice.  If  the  defender, 
throughout  the  correspondence  before  us,  were  guilty  of  the  intentions  he  now  attributes 
to  himself,  I  know  no  terms  strong  enough  to  express  my  reprobation  of  his  conduct 
But  I  do  not  believe  the  defender  in  this  matter ;  and  the  correspondence  itself  proves 
to  my  satisfaction  that  he  was  sincere  and  honourable  in  his  intentions  at  the  time  when 
he  wrote  the  letters,  and  in  that  light  the  pursuer  was  entitled  to  understand  his  con- 
duct, and  to  rely  upon  it. 

[121]  "  Another  observation  of  great  importance  in  this  case  is,  that  the  counterpart  of 
the  defender's  letters  do  not  appear.  And  why  not  1  It  is  only  because  the  letters  have 
been  destroyed  by  the  act  of  the  defender  himself.  He  says,  indeed,  that  he  destroyed 
them,  because  he  considered  them  of  no  value  ;  and  yet  he  had  kept  them  for  a  period  of 
ten  years,  and  then  destroyed  them  at  the  very  time  when  the  pursuer  was  advancing  the 
claim  which  was  followed  up  by  the  present  action.  In  such  circumstances  we  should 
do  injustice  to  the  pursuer,  if  we  did  not  hold  the  presumption  that  her  letters,  had  they 
not  been  so  destroyed,  would  have  strengthened  and  confirmed  the  evidence  afforded  by 
the  defender's  letters  now  before  us. 

"  And  now,  with  regard  to  the  additional  evidence,  there  is  not  a  great  deal  of  it,  and 
of  what  there  is,  little  is  of  a  direct  kind,  but  it  certainly  goes  to  confirm  sonde  of  the 
statements  formerly  made  by  the  pursuer.  She  had  stated  that  there  at  one  time  were 
other  letters  in  her  possession,  which  had  been  lost  under  circumstances  of  a  very  painful 
nature,  to  which  die  referred ;  and  it  is  now  distinctly  proved  that  she  was  hurried 
away  to  jail,  and  that,  with  her  other  articles  of  furniture,  her  escritoire,  containing 
papers,  was  louped  and  sold  in  her  absence.  And  when  it  is  considered  that  the  pursuer 
was  r^uced  to  this  extremitv  of  wretchedness,  and  subjected  to  this  risk  of  loss,  solely 
in  consequence  of  the  defender  refusing  to  answer  her  urgent  calls  for  relief,  contained 
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in  the  heart-rending  letters  before  us,  until  he  should  extort  certain  terms  from  the 
pursuer,  it  is  difficult  not  to  allow  some  weight  to  the  pursuer's  statements  respecting 
the  papers  said  to  have  been  lost  in  these  circumstances ;  but  there  is  no  occasion  to  rest 
any  weight  upon  such  considerations ;  there  is  sufficient  evidence  actually  before  us. 
The  law  applicable  to  the  case  is  the  same  as  was  laid  down  in  the  case  of  Lindsay,  and 
the  evidence  is  amply  sufficient  to  support  our  former  judgment." 

Mr.  Charles  Boss. — "  I  continue  of  the  opinion  I  formerly  expressed,  that  there  is 
here  evidence  of  a  marriage.  The  additional  proof  is  of  very  little  weight,  but  certainly 
it  rather  tends  to  confirm  the  pursuer's  case." 

Mr,  Tod. — "  I  was  formerly  the  only  dissentient  from  the  judgment  of  this  Court, 
and  I  delivered  my  opinion  on  that  occasion  with  the  utmost  hesitation,  and  under  the 
strongest  moral  conviction  that  there  had  been  a  marriage  between  these  parties.  Upon 
reconsidering  the  whole  case  again  with  the  utmost  care,  I  have  seen  reason  to  join  in 
the  opinion  of  the  majority.  One  very  important  feature  of  the  case  is  to  be  found  in 
the  favourable  circumstances  in  which  the  pursuer  presents  herself.  Throughout  a  long 
series  of  the  most  trying  circumstances  she  has  conducted  herself  with  uniform  propriety. 
The  correspondence  seems  to  prove  that  there  was  an  honourable  courtship  between  her 
and  the  defender ;  and  the  expressions  which  occur  in  the  course  of  the  correspondence 
are  in  this  view  perfectly  sufficient  to  import  or  infer  a  marriage.  Since  the  case  was 
formerly  under  our  consideration  I  have  looked  into  the  Treatise  of  Swinbome  on 
Espousals,  the  principles  stated  in  which  I  understand  to  be  those  adopted  in  this  Court 
and  in  the  law  of  this  country ;  and  I  find  that  the  expressions  used  in  the  letters  before 
us  are  much  stronger  than  some  of  those  which  Swinbome  states  as  sufficient  to  con- 
stitute a  marriage.     That  author  observes,  that  *  albeit  the  words  be  ambiguous,  such  as 

*  of  their  own  nature  enforce  neither  matrimony  nor  spousals,  but  by  common  use  of  speech 

*  induce  matrimony ;  by  these  words  true  and  perfect  ma-  [122]  -trimony  is  contracted  as 

*  well  as  if  the  words  were  naturally  and  properly  matrimonial.  For  example,  the  parties 
'  contracting  use  these  words :  I  will  have  thee  for  my  wife  until  the  earth  cover  mine 

*  eyes :  for  by  these  words — until  the  earth  cover  mine  eyes — is  commonly  understood, 

*  until  I  be  dead  and  buried,  and  not  until  the  earth  cover  my  eyes  while  I  am  yet  alive. 
'  So  it  is  if  the  parties  say,  I  will  not  change  thee  for  a  better ;  or  thus — None  shall 

*  separate  us  but  death ;  or  thus — I  will  retain  thee  perpetually  with  me ;  or  thus — Here 
'  I  take  thee  for  mine  own ;  with  a  thousand  like  instances,  wherein  the  obscurity  or 

*  ambiguity  of  the  speech  hindereth  not,  but  that  the  common  and  usual  acceptation 
'  thereof  doth  enforce  matrimony.'  Now,  the  expressions  which  occur  here  are  much 
stronger.  In  Smith  v.  Grierson,  June  and  Nov.  1755,  (12,391,)  an  honourable  court- 
ship, followed  by  copula^  was  held  to  constitute  marriage;  and  upon  the  ground  assumed 
in  that  case  I  tMnk  the  pursuer  would  be  entitled  to  judgment  The  whole  proceedings 
here  were  private,  but  that  was  for  obvious  and  sufficient  reasons ;  and  as  to  the  honour- 
able intentions  of  the  parties,  there  is  no  ground  to  admit  doubt  upon  that  subject. 
The  present  case  seems  to  be  decidedly  stronger  than  that  of  Lindsay ;  and  we  had  a 
case  (Syme)  before  us  very  lately,  where  a  long  correspondence  was  founded  upon,  and, 
as  in  the  present  instance,  the  letters  of  only  one  of  the  parties  were  produced.  Some 
of  the  expressions  occurring  in  these  letters  seemed  rather  to  point  at  taking  the  lady 
for  his  mistress,  but  there  were  others  which  distinctly  implied  marriage,  and  so  we  held 
it  accordingly.  These  principles  and  cases,  I  think,  ought  to  rule  the  present  case.  The 
pursuer  has  been  treated  by  the  defender  in  the  most  cruel  manner." 

Mr.  Gordon. — "  I  cannot  entertain  a  shadow  of  doubt  respecting  this  case ;  and  were 
our  judgment  to  be  altered,  I  should  tremble  for  the  people  of  Scotland.  The  case,  in 
truth,  is  not  nearly  so  strong  as  multitudes  which  have  been  decided  upon  the  same 
principles  for  a  period  of  300  years.  Besides  the  cases  referred  to  in  the  papers,  I  might 
mention  many  others ;  such  as  Anderson.  Feb.  23,  1714,  (12,676;)  Young  v.  Amot, 
Decem.  1738,  (16,743;)  and  many  others. 

*^  In  the  first  place,  I  hold  that  there  was  here  an  honourable  courtship.  In  the  early 
part  of  the  correspondence  there  is  an  offer  of  the  heart  in  one  of  the  letters,  which  is 
founded  upon  in  the  libel  as  a  promise  of  marriage  capable  of  constituting  marriage 
when  followed  by  copula  ;  and  the  other  strong  expressions  which  occur  in  the  letters 
are  just  so  many  of  the  thousand  ways  which  are  mentioned  by  Swinbome  as  sufficient 
to  enforce  marriage. 

"  I  consider  also,  that  the  subsequent  letters  contain  decisive  evidence  of  the  fact  of  a 
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secret  marriage  between  the  parties  subsisting  at  their  date.    The  expressions,  *  Tour 

*  uncle  is  my  uncle,'  and  various  others  of  a  similar  kind,  admit  of  no  other  construction. 
Our  judgment  will  therefore  be  the  same  as  formerly,  and  will  be  expressed  in  the 
terms  always  employed  in  this  Court,  viz.  that  the  circumstances  proved  are  sufficient 
to  infer  a  marriage  between  the  parties.  Upon  considering  the  whole  of  this  case,  it 
seems  impossible  for  any  one  to  doubt  that  the  circumstances  do  infer  matrimony." 

The  following  opinions  were  delivered  by  the  Judges  at  advising  on  9th  July  1830 : 
[123]  Lord  Juitice-Clerk, — "  My  Lords,  we  are  now  to  proceed,  in  the  discharge  of  our 
duty,  to  decide  this  case,  which  has  been  brought  before  the  Court  on  two  several 
occasions.  And  sure  I  am  of  one  thing,  that  the  judgment  we  are  to  deliver  proceeds 
upon  most  full  and  due  deliberation ;  for  your  Lordships  will  recollect  that,  on  advising 
the  case  when  it  came  before  us  on  the  iirst  bill  of  advocation,  we  thought  that  there 
were  points  on  which  more  light  might  be  thrown.  We  therefore  afforded  the  parties 
an  opportunity  of  stating  those  points  in  minutes  and  answers,  which  were  accordingly 
lodged;  and,  on  considering  which,  your  Lordships  thought  we  should  not  properly 
decide  this  case  without  remitting  to  the  Consistorial  Court,  with  a  view  to  give  that 
Court  an  opportunity  of  considering  the  cause,  and  the  minute  and  answers,  and  some 
documents  which  had  been  produced  with  these  papers,  and  also  of  allowing  that  Court 
to  take  into  consideration  offers  of  certain  additional  proof  which  were  made  here.  The 
case  was  accordingly  remitted  to  the  Commissaries.  They  allowed  the  investigation  I 
have  referred  to — a  proof  was  led  and  concluded — the  cause  was  deliberately  considered 
by  that  Court ;  and  a  judgment  was  pronounced,  again  adhering  to  that  which  they  had 
formerly  given,  decerning  both  in  the  action  of  declarator  of  marriage  and  of  legitimacy. 
Then  the  cause  is  again  brought  before  us  in  a  second  bill  of  advocation  for  the  defender, 
with  answers  for  the  pursuer ;  and,  still  anxious  to  give  the  parties  every  opportunity 
of  fully  stating  this  case,  a  hearing  of  one  counsel  on  each  side  took  place  on  a  former 
day ;  and  your  Lordships  are  now  to  deliver  the  judgment  to  which  you  have  come 
upon  this  question. 

"  My  Lords,  in  considering  this  case,  it  has  appeared  to  me — I  will  fairly  confess- 
to  be  a  point  of  importance,  on  which  it  is  necessary  and  proper  that  our  minds  should 
be  conclusively  made  up,  whether,  looking  to  the  judgment  pronounced  by  the  Con- 
sistorial Court,  in  applying  that  judgment  to  the  summons,  the  objections  to  the  terms 
and  structure  of  that  summons  are  or  are  not  well  founded.  Your  Lordships  are  aware 
of  the  manner  in  which  that  summons  is  expressed.  The  objection  taken  is  of  this 
nature,  that,  in  the  summons,  while  the  pursuer  concludes  for  decree  of  declarator  of 
marriage,  she  contines  herself  to  one  particular  species  of  marriage,  viz.  a  marriage  said 
to  have  taken  place  in  1813,  by  declaration  de  prcesenti  between  the  parties,  as  husband 
and  wife ;  and  that  that  is  the  only  ground  in  the  summons  on  which  she  lays  her  case. 
But,  my  Lords,  after  atteuding  as  closely  as  I  can  to  this  objection,  and  being  free  to 
admit  that,  according  to  the  rules  of  strict  procedure  which  we  now  obierve  in  this 
Court,  I  was  at  first  sight  struck  with  the  importance  of  the  objection ;  yet,  upon  con- 
sideration of  the  whole  of  that  summons,  and  the  objections  taken  to  it,  I  am  of  opinion 
that  they  are  not  good.  My  Lords,  I  must  take  that  summons  as  a  whole — I  must  take 
the  narrative — the  detailed  intimacy — the  honourable  courtship  there  set  forth;  and 
then,  no  doubt — which  I  do  not  overlook — ^there  is  this  specific  statement  in  the  body 
of  the  summons  with  regard  to  the  transaction  of  1813,  on  which  the  relationship 
between  the  parties  is  rested.  But  I  do  not  stop  there ;  and  I  go  on  to  look  to  the  con- 
tinuance of  the  connexion  as  there  set  forth — the  birth  of  children — the  correspondence 
that  passed  between  them ;  and  then  I  am  driven,  after  all,  to  the  general  subeumption 
of  the  summons,  which  is,  in  my  opinion,  perfectly  sufficient  to  warrant  the  pursuer  to 
argue  as  she  is  now  doing,  and  to  insist  that  the  judgment  pronounced  is  not  without 
the  four  comers  of  that  summons,  but  one  which,  within  the  summons  itself,  it  vas 
competent  to  pronounce.  The  words  are,  '  That  from  other  letters  and  documents  which 
<  will  be  produced,  and  from  facts  and  circumstances  to  be  [124]  proved,  it  wiU  be  made 
'  to  appear  that  the  complainer  and  the  said  Richard  Bempde  Johnston  Honyman,  now  Sir 

*  Richard  Bempde  Johnston  Honyman,  are  married  persons,  husband  and  wife,  of  each 
'  other;  and  that  the  complainers,  Elizabeth  and  Alexa  Honyman,  are  their  lawful  children.' 

"  Now,  my  Lords,  if  I  am  right  in  arriving  at  this  conclusion,  it  remains  to  be  con- 
sidered whether  there  is  evidence  now  before  your  Lordships  to  support  the  judgment 
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of  the  Commissaries,  which  decerns  in  this  action  of  declarator  and  legitimacy.  Now, 
I  do  apprehend  that,  independently  altogether  of  the  concession,  which,  widi  perfoct 
fairness,  was  made  on  the  part  of  the  defender's  counsel,  your  Lordships  can  entertain 
no  doubt  that,  by  the  law  of  Scotland,  as  a  marriage  may  be  constituted  by  an  ante- 
cedent promise,  followed  by  a  eoptda^  that  promise  may  be  proved  in  a  variety  of 
ways.  It  may  be  proved  by  witnesses — it  may  be  proved  by  direct  writings — and  I 
apprehend  that  there  is  not  a  doubt,  by  a  train  of  proceedings  and  course  of  conduct 
that  leave  no  doubt  in  the  mind  of  any  individual,  that  a  serious  proposal  of  matrimonial 
union  was  in  the  meaning  of  the  parties  at  the  time. 

"  I  think  that  doctrine  is  established  beyond  dispute  by  the  judgment  in  the  case  of 
Steele,  admitting  the  relevancy  of  a  train  of  circumstances,  without  any  writing  or 
direct  promise,  to  make  out  a  marriage.  I  must  hold  that  to  be  a  judgment  upon  the 
law  as  establishing  this  doctrine ;  and  I  know  it  is  noticed  by  those  whose  peculiar  duty 
it  is  to  attend  carefully  to  the  proceedings  of  the  Comnussary  Court,  and  by  those  who 
write  upon  the  subject,  as  so  deciding  the  law.  But  I  apprehend  we  have  another 
decision  in  the  case  of  Stuart  and  Lindsay,  which  directly  shows  that  a  train  of  conduct, 
different  from  what  occurred  in  the  case  of  Steel,  whereby  the  mind  of  the  party  was 
led  to  this  conclusion,  and  to  no  other,  that,  previous  to  the  personal  intercourse, 
marriage  was  in  the  contemplation  of  the  parties,  entitled  the  party  who  had  jrielded  in 
consequence  of  this  conduct  to  plead,  that  she  so  yielded  in  consequence  of  relying  upon 
a  previous  promise  between  the  parties.  That  is  the  case  of  Lindsay,  where,  by  the 
defender  referring  to  a  part  of  the  Bible  treating  of  marriage,  and  putting  before  the 
woman  the  statute  with  regard  to  the  annuities  for  the  widows  of  excise  officers — he 
being  an  officer  of  excise — and  undergoing  an  examination,  in  which  he  prevaricated 
and  made  inconsistent  statements,  the  Consistorial  Court  had  no  hesitation,  on  the  first 
deposition,  in  finding  the  marriage  proved.  This  Court  had  some  doubts  on  the  first 
deposition ;  but  on  considering  the  second — for  he  was  twice  examined — we  without 
hesitation  adhered  to  the  Commissaries'  judgment,  and  refused  a  bill  of  advocation. 

**  Kow,  that  being  the  rule,  we  have  only  to  consider  whether  there  be  in  the  present 
case  evidence  before  your  Lordships  that  establishes  that  a  promise  of  marriage  did  take 
place.  This  undoubtedly  is  the  cardinal  point  of  this  case;  for  the  connexion  is 
admitted,  and  the  fruits  of  the  connexion  are  admitted  to  be  the  offspring  of  the 
defender ;  and,  but  for  the  question  as  to  whether  there  is  evidence  of  a  promise,  there 
would  be  no  case  here  at  all. 

*'  Now,  my  Lords,  I  apprehend,  in  looking  to  this  question,  we  must  consider  the 
situation,  in  the  first  place,  in  which  the  parties  stood  at  the  commencement  of  their 
acquaintance  and  intimacy.  Now,  we  have  here  the  statements  contained  in  the  con- 
descendence and  answers,  in  which  papers,  in  the  first  place,  it  is  established  that  the 
pursuer  of  this  action — ^against  whose  character  your  Lordships  will  observe  there  is  not 
the  vestige  of  proof  even  offered,  and  unquestionably  none  adduced,  to  show  [125]  that  she 
was  not  of  an  irreproachable  character ;  on  the  contrary,  the  length  of  her  services  in  the 
family,  and  the  fact  that  she  continued  for  so  many  years  to  superintend  the  education 
of  the  young  ladies,  with  their  mother's  approbation,  is  proof  demonstrative  that,  down 
to  1814,  she  maintained  her  situation  in  a  manner  totally  irreproachable  and  blameless. 
We  have  it  also  in  evidence — for  there  is  a  statement  made  in  the  condescendence,  and 
not  denied  in  the  answer,  which  is  most  material — that,  during  that  period  she  had 
saved  money,  which  was  deposited  in  the  hands  of  Sir  William  Honyman.  We  have  it 
also  clearly  proved,  that,  however  it  was  made,  she  had  likewise  money  in  the  hands  of 
Mr.  Duncan  Stevenson  to  the  extent  of  L.300  or  L.400,  and  that  accounts  for  her  being 
supported  after  the  connexion  with  the  defender  had  ceased. 

''It  is  also  in  evidence,  that  in  1812,  on  account,  as  she  states,  of  ill-health — ^but 
whether  that  is  correct  or  not  is  of  no  consequence — it  is  in  evidence  that  she  remained 
in  London,  and  that,  while  there,  the  visits  of  the  defender  were  more  frequent ;  and 
that  he  was  admitted  to  visit  her  three  times  a  day.  It  is  admitted  that  he  visited  her 
in  Millman-street,  although  it  is  not  admitted  that  he  visited  her  daily ;  but  this  is  an 
admitted  part  of  the  case,  that,  after  the  pursuer  went  to  London,  the  defender's 
assiduities  to  the  pursuer  were  continued,  lliat  is  admitted  by  himself.  The  pursuer 
states — and  with  regard  to  that,  I  admit  that,  further  than  is  disclosed  by  the  letters, 
4ihere  is  no  proof — that,  on  her  return  to  Scotland,  and  on  his  return  from  Parliament, 
he  continued  his  assiduities.    Your  Lordships  will  observe  that,  in  the  9th  article  of 
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the  condescendence,  it  is  stated:  'The  defender  haying  returned  from  London  to 
'  Edinburgh  in  the  course  of  the  same  year,  1813,  he  upon  his  arrival,  and  at  his  first 
'  meeting  with  the  pursuer,  expressed  the  most  unbounded  affection,  and  repeatedly 
'  declared  his  determination  that  they  should  not  again  part.  He  resided  horn  the 
'  month  of  April  to  the  end  of  June  1813  at  his  father's  house,  Queen  street,  Edinburgh, 
'  or  at  Smyllum  Park.     During  this  time  the  defender's  courtship  and  solicitations  to 

*  the  pursuer  were  incessant.     He  took  every  opportunity  of  being  with  her  in  her  own 

*  room,  and  of  walking  out  with  her  whenever  he  had  an  opportunity.'  Now,  in  his 
answer  to  this  article,  he  says :  '  It  is  admitted  that,  after  the  respondent's  return  from 
'  London,  his  intimacy  with  the  pursuer  continued.  That  intimacy  was  solicited  by 
'  herself,  and  was  unavoidable,  considering  the  situation  in  which  he  was  placed.     It 

*  is  admitted  that  the  defender  was  frequently  with  her  in  walking  out  as  wdl  as  in  her 
'  own  room.'  These  are  his  own  admissions  on  the  record,  which  are  sufficient  to 
demonstrate  that,  while  she  held  this  fair,  responsible,  and  honourable  situation  in  the 
family  of  his  father,  being  the  instructress  of  his  sisters,  he  continued  that  intimacy 
with  her.  And  I  must  say  here,  that  I  know  of  no  necessity  that  there  is  for  any 
intimacy  being  formed  between  a  male  person,  a  member  of  a  family,  and  a  person  in 
the  situation  of  the  pursuer.  However  respectable,  and  however  irreproachable  her 
character,  yet  I  can  see  no  necessity,  and  I  can  admit  of  none  of  that  which  is  here 
referred  to,  that  the  intimacy  was  imposed  on  this  defender  from  the  relative  situation 
of  the  parties.  On  the  contrary,  the  proof  of  the  acquaintance  and  of  the  intimacy 
which  took  place  in  London,  and  after  their  return  to  Scotland,  your  Lordships,  I 
apprehend,  must  hold  to  be  a  proof,  so  far  as  it  goes,  of  the  averments  in  the  conde- 
scendence that  this  party  did  form  that  intimacy  and  that  connexion  with  this  woman, 
which  was  not  necessary,  and  was  not  imposed  upon  him  from  any  of  the  circumstances 
in  which  they  were  placed  :  and  your  Lordships  must  be  of  [1261  opinion  that  it  was 
sought  by  him,  and  persisted  in  by  him,  in  the  way  I  have  pointed  out. 

"Having  continued  this  intimacy  from  1811  down  to  summer  1813,  when  it  is 
averred — and  there  is  no  proof  to  the  contrary — that  for  the  first  time  any  personal 
intercourse  took  place,  the  next  inquiry  is — and  it  is  a  most  important  one — What  was 
the  real  nature  and  object  of  this  long-continued  intimacy  which  had  for  eighteen  months 
preceded  the  connexion  1  My  Lords,  the  answer  to  this  appears  to  me  to  be  found  in 
three  letters  now  before  your  Lordships,  preceding  any  pretence  of  any  personal  con- 
nexion whatever— I  say  three  letters,  because  the  first  two  letters  carry  intrinsic  evidence 
on  the  face  of  them  that  they  were  written  while  the  defender  was  attending  his  duty 
in  Parliament;  and  as  to  the  third  letter,  (commencing  'My  dearest,  dearest  Eliza, 
'  if  I  were  not  the  worst,'  &c.),  which  is  No.  5,  your  Lordships  will  find,  in  the  answer 
to  the  10th  article  of  the  condescendence,  that  the  defender  states  that  this  was  not 
written  in  April  1814,  as  had  been  supposed,  but  that  it  was  written  before  he  had  any 
connexion  with  the  pursuer. — Here,  therefore,  your  Lordships  have  evidence  of  the  best 
possible  nature,  from  the  defender  himself,  that  this  letter  is  to  be  added  to  the  others 
which  were  written  preceding  the  connexion  between  the  parties. 

"  Now,  my  Lords,  these  letters  are  before  your  Lordships.  I  have  considered  them 
again  and  again — I  have  read  them  with  every  possible  attention  and  anxiety,  to  dis- 
cover what  their  real  meaning,  import,  and  tendency  truly  is;  and  after  tiie  most 
deliberate  consideration  in  my  power,  I  am  of  opinion  that  tiiey  are  reconcileable  to  an 
honourable  purpose,  and  to  nothing  else  but  to  an  honourable  purpose,  on  the  part  of 
the  defender,  and  influencing  the  mind  of  the  pursuer.  I  can  discover  in  none  of  these 
three  letters  the  slightest  indication  that  mere  seduction  was  the  object  in  view.  There 
are  ardent  expressions  occurring  in  them,  and  it  would  be  most  extraordinary  if  there 
were  not ;  but  I  cannot  discover  an  expression  in  any  one  of  them,  but  such  as  indicates 
an  honourable  purpose,  and  must  have  been  considered  as  indicating  such  purpose. 

"  It  is  impossible  to  trouble  your  Lordships  with  all  the  observations  that  have 
occurred  to  me  on  every  one  of  these  letters ;  but  it  is  impossible  not  to  notice  some  of 
them ;  for,  in  my  apprehension,  they  speak  a  language  wluch  cannot  be  mistaken  at  alL 

"  The  first  letter  in  the  very  first  line  of  it  contains  a  flat  and  decided  contradiction 
to  a  statement  which  you  will  find  made  by  the  defender  in  the  answer  to  article 
8th  of  the  condescendence,  where  it  is  expressly  denied  that  he  ever  asked  permission 
to  write  to  the  pursuer.  Now,  look  to  the  second  line  of  this  letter  :  '  You  will  pro- 
'  bably  have  conceived,  by  the  time  which  I  have  suffered  to  elapse  since  the  permission 
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*  which  you  so  kindly  granted  me,  that  I  did  not  intend  availing  myself  of  it ;  hut  so 
'  hewildered  and  agonized  have  I  heen  since  our  separation,  that  I  have  heen  unahle  to 

*  give  utterance  to  my  feelings,  or  form  one  rational  sentiment,  even  to  her  who  is  the 

*  tenderest  object  of  my  rega^.' 

"  Here  is  a  declaration  under  the  hand  of  the  party  himself,  in  the  very  first  letter 
that  he  writes,  that  he  avails  himself  of  the  permission  which  had  been  granted  by 
this  woman  to  write  to  her.  Is  this  not  direct  proof  that  he  was  the  person  who  had 
solicited  the  permission  of  entering  into  a  correspondence?  There  are  many  other 
expressions  in  that  letter  which  I  might  notice ;  and  there  is  one  on  which  I  can  put 
no  interpretation,  and  to  which  I  can  attach  no  other  meaning,  than  that  which  I  have 
stated,  tiiat  it  was  an  honourable  courtship :  *  If  the  sentiments,'  he  says,  [127]  'which 

*  I  so  ardently  feel,  and  have  so  repeatedly  avowed,  be  reciprocal,  hesitate  not  to  say  so. 
'  I  am  unable  to  doubt,  after  the  innocent  endearments  with  which  you  have  favoured 
'  me,  that  it  should  be  otherwise ;  yet  still,  as  a  solace  to  my  woes,  refuse  not  this 
'  solicitation.     Write  me.    Tell  me  that  I  am  dear  to  you,  thou  lovely  girl.     Would 

*  that  we  were  once  again  together,  and  nothing  shall  separate  us.  I  look  forward  with 
'  rapture  to  our  again  meeting,  and  then  we  must  form  plans  for  putting  our  feelings 
'  out  of  the  reach  of  hate.'  It  is  supposed  it  should  be  '  fate ; '  but  whether  it  is  read 
the  one  way  or  the  other  the  meaning  is  the  same,  that,  when  they  were  together, 
measures  would  be  taken  to  put  their  feelings  out  of  the  reach  of  either  fate  or  any 
thing  else.  The  letter  concludes  with  an  expression,  with  regard  to  which  I  have  not 
heaid  one  word  offered  in  explanation  by  the  defender.  The  letter  talks  of  raptures, 
and  so  on ;  and  Mr.  Cockbum  said  that  you  must  make  allowance  for  the  use  of  such 
words  between  a  young  man  and  a  young  woman.  And  all  this  may  be  well  enough ; 
but  what  can  be  made  of  these  words,  with  which  the  letter  concludes,  *  believe  me, 
'  with  an  attachment  strong  as  it  is  pure,  yours  most  affectionately  V  As  to  this  letter, 
therefore,  unless  I  am  to  change  the  words,  and  to  say  that  pure  metuis  impure,  I  must 
give  effect  to  this  expression  as  leading  to  no  conclusion  but  that  of  honourable  love. 
What  is  a  pure  attachment  except  an  honourable  attachment  1  Tou  will  see  what  is 
the  meaning  of  it  in  the  second  letter,  where  he  talks  of  felicity  sanctioned  by  virtue 
itself.  But  I  am  to  substitute,  I  presume,  the  word  pure  for  impure  in  the  first  letter, 
and  in  the  second  I  am  to  read  vice  for  virtue.  I  know  of  no  way,  except  by  substitut- 
ing different  words  of  a  totally  opposite  meaning,  by  which  I  can  come  to  any  other 
conclusion  except  that  in  favour  of  the  pursuer.  In  this  second  letter,  I  will  not  trouble 
your  Lordships  with  the  expressions  of  rapture  which  it  contains,  but  which  are  quite 
foreign  to  the  point  I  am  now  inquiring  into ;  but  I  cannot  overlook  that  part  of  it  in 
which  he  says,  '  Nothing,  I  trust,  will  thwart  the  happiness  I  look  forward  to.  Nothing 
'  shall,  nothing  can,  for  it  is  felicity  sanctioned  by  virtue  herself,  and  every  thing  that 
'  is  tender  and  amiable.  In  offering  you,  my  best  beloved,  that  heart  which  has  for  a 
'  long  time  been  devoted  to  you,  I  have  only  to  lament  that  it  is  not  a  more  deserving 

*  gift  to  her  to  whom  it  is  offered.  We  will  talk  over  the  future  when  we  meet.'  Now, 
I  have  already  anticipated  what  I  have  to  say  here,  that,  unless  I  am  to  substitute  vice 
for  virtue,  imless  I  am  to  read  the  word  vice  in  the  prosecution  of  the  sensual  enjoyment 
of  this  woman,  I  have  here  an  admission  under  his  own  hand  that  the  imion  which  he 
had  in  view  was  sanctioned  by  virtue  herself  which  can  only  be  ascribed  to  a  person 
proposing  honourable  love.  The  offer  of  the  heart  I  do  not  say  of  itself  is  sufficient, 
but  you  must  take  that  along  with  the  other  expressions  in  the  letter  to  which  I  have 
referred ;  and  when  you  take  it  in  this  way,  I  must  put  on  the  words  their  plain 
meaning ;  and  I  am  not  entitled,  in  the  face  of  language  of  this  description,  to  allow 
him  to  escape — from  what  1 — from  the  lawful  effect  of  his  own  conduct,  by  saying  they 
have  a  different  meaning  from  what  they  contain ;  and  I  will  not  allow  the  defender  to 
say,  when  I  use  the  language  of  virtue,  I  mean  the  language  of  vice. 

"  The  third  letter  is  also  in  its  terms  deserving  of  consideration.  Your  Lordships  will 
recollect  that  it  first  refers  to  letters  she  had  received.  The  effect  of  that  I  shall  imme- 
diately notice  when  adverting  to  the  absence  of  these  letters.    Then  he  [128]  says,  <  You 

*  deprive  me,  thou  who  art  Uie  most  dear  of  thy  endearing  sex,  of  a  very  great  pleasure, 

*  by  prohibiting  my  delivering  your  letters  to  our  uncle.  Be  it  so.  I  obey  as  you 
'  desire.'  Nothing  was  more  natural,  during  the  time  the  courtship  was  going  on,  than 
that  she  should  not  choose  that  their  intimacy  should  be  disclosed  to  their  relations ; 
and  she  cautions  him  that,  although  they  may  be  sent  under  cover  to  him,  *  Do  not  let 
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*  them  be  delivered  by  you/  But,  seeing  that  the  other  letters  talk  of  an  attachment 
strong  as  it  is  pure,  and  felicity  sanctioned  by  virtue,  it  is  a  most  essential  part  of  the 
correspondence  to  be  attended  to,  that  he  says,  in  this  letter,  that  she  deprives  him  of 
the  pleasure  by  prohibiting  him  delivering  *  your  letters  to  our  uncle ' — ^not  to  my  uncle, 
but  to  our  unde.  It  applies  also  to  what  occurs  in  another  letter,  in  which  he  says, 
'  You  have  no  embraces  for  any  one  else  but  me,  not  for  aunt  Fraser  or  sister  Anne.    I 

*  call  them  so ;  for  your  aunt  is  my  aunt,  and  your  sister  my  sister !  *  Kow,  I  heg 
leave  to  say,  that  I  am  utterly  unacquainted  with  any  one  instance  that  can  be  pointed 
out,  in  the  history  of  an  illicit  amour,  or  of  an  intention  of  seduction — ^f  or  that  is  the  plea 
maintained  here  by  the  defender — I  say  I  know  of  no  case,  and  I  do  not  believe  there  is 
a  case  where  this  was  the  object,  where  it  can  be  shown  in  the  correspondence  that  the 
party  meditating  the  seductive  purpose,  or  having  it  in  view,  applies  this  language  in 
denominating  the  relations  of  his  paramour  his  own  relations.  I  know  of  no  instance 
of  it ;  and  I  shall  venture  to  say  that  there  is  no  instance,  in  relation  to  the  birth  of  a 
natural  child,  where  that  event,  which  is  not  only  matter  of  the  deepest  anguish,  hut 
even  often  terminates  the  existence  of  the  unfortunate  female,  was  hailed  witih  a  desire 
expressed  by  the  father  of  that  child  to  be  present  at  the  birth,  to  soothe  the  feelings 
of  the  mother,  and  partake  of  the  joy  which  such  an  event  will  occasion.  This  is 
language  which,  I  will  venture  to  say,  never  was  employed  by  a  seducer.  These  are 
things  always  passed  over ;  and,  if  noticed  at  all,  are  topics  on  which  they  never  enlaige. 
But  here  you  have  this  man  denominating  her  uncle  his  uncle  previous  to  any  connexion, 
and,  after  the  connexion,  her  aunt  termed  their  aunt,  and  her  sister  their  sister ;  and 
you  have  the  language  which  I  have  noticed  in  allusion  to  the  expected  event,  the  hirth 
of  a  child,  which  is  mentioned  in  that  letter  in  language  which  I  say  never  was  before 
used  in  the  case  of  an  illicit  amour. 

"  If  such  be  the  import  of  these  letters,  which  I  apprehend  clearly  to  be  their 
impoft,  that  honourable  courtship  was  the  purpose  in  view,  I  say,  upon  the  clearest 
principles,  that  he  is  not  entitled  to  betake  himself  to  this  attempt — to  say  that  he 
used  language  contrary  to  the  truth,  to  create  an  impression  which  he  never  intended. 

*^  Then,  my  Lords,  we  have  to  consider  how  much  more  important  the  evidence  of 
these  letters  is  rendered  by  the  conduct  of  the  defender  himself — the  non-production 
of  the  counterpart  of  the  correspondence,  which,  if  there  is  the  least  foundation  for 
the  defence  which  he  now  sets  up,  must  have  removed  every  shadow  of  doubt  upon 
the  subject.  I  mean  the  correspondence  at  this  critical  time,  when  the  courtship  ms 
going  on,  and  when  in  London,  and  prior  to  the  connexion  which  took  place.  There  is 
evidence,  and  I  am  sorry  for  il^  for  it  is  out  of  the  mouth  of  the  defender  himself,  who, 
when  he  was  examined  in  January  1826,  says,  Hhat  about  two  years  ago' — I  have  no 
objection  to  give  him  the  benefit  of  that  latitude — he  destroyed  all  the  letters  which  he 
ever  had  in  his  possession.  Now,  your  Lord-  [1 29]  -ships  have  it  in  evidence  in  the  (third) 
letter  No.  5,  thai  he  says  he  never  would  burn  the  letters,  and  never  could  destroy 
theuL     But,  giving  him  the  benefit  of  this,  look  to  the  last  paragraph : — *  Trust  me,  my 

*  love,  but  it  shall  only  be  until  we  meet ;  for  I  will  deliver  all  your  letters  into  yonr 
'  own  possession.'  This  is  the  letter  No.  5,  prior  to  the  connexion  between  the  parties. 
Now,  is  this  resolution  carried  into  effect  in  her  presence)  Certainly  not;  for  in  his 
deposition  he  admits,  that  from  1812  they  are  carefully  preserved  down  to  1824,  and 
then  they  are  destroyed,  and  for  the  first  time  entirely  put  out  of  the  way. 

'^  My  Lords,  it  is  said  that  this  party  knew  nothing  at  this  time  of  the  pretended 
claims  against  him — that  he  thought  tiiat  the  connexion  had  entirely  ceased;  and 
advantage  is  taken  of  the  circumstance  that  the  letter  in  July  1824  is  posterior  in  date 
to  the  latitude  which  he  takes  in  his  deposition.  But  is  not  one  of  the  facts  admitted 
by  him,  that  the  intimacy  continued  down  to  18231  And  are  your  Lordships  to  come 
to  the  conclusion,  or  can  any  man  breathing  believe  it  for  a  single  moment,  that  tiiis 
woman,  who  had  acted  in  consistency  with  her  claims  upon  the  defender  all  along,  had, 
in  1823,  abandoned  all  claims  upon  himi  On  the  contrary,  when  you  come  to  grapple 
with  that,  it  appears  in  the  evidence,  that  although  she  begs  for  relief  for  her  children, 
yet,  so  far  from  an  abandonment  of  her  claims  on  her  own  account  as  his  wife,  she. 
writes  that  letter  in  July  1824  which  is  now  produced.  Does  that  afford  the  slightest 
evidence  that  she  had  at  any  former  period  abandoned  her  claims  against  him  t  My 
Lords,  I  say  it  does  not ;  and  I  think  there  is  not  the  slightest  vestige  of  evidence ;  and 
as  it  is  proved  that  the  intercourse  continued  till  1823,  and  as,  if  ever  there  were  letters 
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destroyed  under  the  most  suspicious  of  all  possible  circumstances,  these  documents 
destroyed  by  the  defender  stand  in  that  situation — it  is  perfectly  clear  to  me,  on  the 
soundest  principles  of  law  and  justice,  that  whatever  obscurity  may  rest  on  the  letters 
before  1813,  the  presumption  is  all  in  favour  of  the  pursuer ;  and  that  the  most  favourable 
interpretation  for  her  must  be  put  upon  that  circumstance,  and  upon  that  correspondence, 
seeing  that  all  the  rest,  after  having  been  kept  by  the  defender  for  seven  long  years,  are 
put  out  of  the  way  in  the  manner  I  have  stated. 

"  Now,  my  Lords,  such  being,  as  I  apprehend,  the  true  meaning  of  the  letters  that 
were  written  prior  to  the  personal  connexion,  the  admitted  connexion  followed  by  the 
birth  of  children,  we  come,  in  the  next  place,  to  the  other  correspondence  which  we 
have  in  this  case.  And,  my  Lords,  I  do,  for  one,  most  unfeignedly  profess,  that  after 
considering  one  and  all  of  the  letters  of  which  that  subsequent  correspondence  is  com- 
posed, I  have  been  unable  to  discover  any  one  expression  which  I  could  apply  to  or 
reconcile  with  the  supposition  of  this  being  an  illicit  amour  between  these  parties ; 
whereas  the  expressions  in  every  one  of  them  which  has  been  produced  by  the  pursuer 
are  perfectly  reconcileable  with  the  averments  she  has  all  aloug  made,  that  while  this 
union  was  made  secretly,  and  was  to  be  kept  concealed  from  the  father  of  the  defender, 
yet  it  was  a  union  of  a  strictly  honourable  nature,  and  was  entered  into  with  the  full  and 
perfect  reliance  that  it  was  a  matrimonial  union. 

'*  There  is  one  most  remarkable  circumstance  in  this  case,  which  is  to  be  found  in 
the  answer  to  a  question  put  from  the  Court.  It  is  expressly  stated  that  this  unfortunate 
pursuer's  misconduct,  or,  as  it  is  there  said,  her  guilt,  was  discovered,  and  led  to  her 
dismissal  in  1814  from  the  family,  when  it  is  in  evidence  she  went  to  the  house  of  a 
most  respectable  person  in  Inverary.  Here  is  a  statement  that  the  dis-  [130]  -covery  was 
made,  and  that  her  dismissal  was  the  consequence  of  that  discovery.  But  I  observe,  in  the 
concluding  part  of  the  last-written  documents  that  have  been  produced,  that  it  is  not 
till  1824  that  the  defender,  in  a  communication  to  his  agent,  says,  'I  have  resolved  to 
'  communicate  the  whole  affair  to  my  father ; '  and  on  the  next  day  he  writes,  *  I  have 

*  told  my  father  the  whole  concern ;  and  he  will  speak  to  you  when  you  come  to 
'  Smyllum.'  Now,  my  Lords,  if  that  discovery  he  makes  is  only  of  the  existence  of  an 
illicit  amour,  I  ask  your  Lordships  whether  it  is  a  likely  circumstance,  whether  it  be 
credible,  or  if  any  human  being  can  believe  it,  that  if  that  were  the  whole  extent  of  the 
discovery,  the  oidy  party  from  whom  it  is  to  be  concealed  is  the  father,  while  those  who 
are  to  be  made  acquainted  with  it  are  the  female  part  of  the  family)  My  Lords,  this 
leads  to  a  conclusion  extremely  material,  when  coupled  with  the  fact  that  the  intimacy 
was  known  to  some  of  the  female  members  of  the  family — ^the  individuals  from  whom 
of  all  others  it  must  have  been  anxiously  concealed,  had  it  been  nothing  but  an  illicit 
amour  between  the  parties. 

"  As  to  the  letter  No.  6  (commencing  '  My  dearest,  dearest  Eliza,  I  received  your 

*  kind  letter,  &c.*),  the  expressions  there  used  are,  I  conceive,  perfectly  reconcileable 
also  with  the  opinion  I  have  already  expressed,  and  indicate  nothing  but  a  virtuous 
purpose  between  the  parties ;  and  I  must  observe  that  they  are  perfectly  inconsistent 
with  the  statement  of  the  defender,  in  the  answer  to  article  10th  of  the  condescendence, 
that  he  does  not  know  when  it  was  written. 

'*  As  to  the  letter  No.  7  (commencing  '  My  dearest,  dearest  Eliza,  if  you  think  I  have 

*  forgotten,  &c.'),  in  which  the  word  'wife'  is  supposed  to  have  baen  superinduced,  I 
have  taken  that  letter  most  carefully  into  consideration.  I  called  for  it,  and  I  ordered 
it  to  be  sent  to  me  under  a  sealed  cover,  and  I  have  examined  it  again  and  again ;  and 
the  result  of  my  opinion  is  just  this,  that,  while  there  does  appear,  no  doubt,  something 
like  superinduction  where  this  word  occurs — in  the  word  wife — yet  after  the  closest 
examination,  attending  to  all  that  is  said  by  the  engravers  as  to  the  difference  of  the  ink 
— the  slope — the  writing  of  other  words  and  other  letters  in  that  letter — I  do  not  think 
that  superinduction  was  made  by  a  different  hand  from  that  which  wrote  the  other  parts 
of  the  letter.  If  you  look  at  it  you  will  see  that  a  difference  occurs  in  other  words  as 
well  as  in  this  in  regard  to  the  ink — which  does  not  weigh  a  feather  with  me,  although 
all  the  engravers  on  earth  were  to  swear  to  it — ^there  are  other  words  written  in  blacker 
ink  as  well  as  it  I  look  just  at  one  word,  '  frequent ' — ^that  is  in  blacker  ink  than  all 
the  rest,  and  the  next  woi^d  is  in  paler  ink. 

'*  Ton  will  observe  that  these  engravers  are  by  no  means  at  one — they  will  not  sweai 
that^  although  some  of  the  other  words  seem  to  have  been  gone  over  and  retouched,  they 


Digitized  by 


Google 


532  HONTMAK  V.   CAMPBELL,  &0.  V. 

were  also  done  by  a  different  hand;  but  their  opinion'  goes  to  this,  that  the  alteration 
on  this  word  wife  is  done  by  a  different  hand  from  that  of  the  writer  of  the  remainder 
of  the  letter.  Tet  it  is  merely  their  opinion ;  and  therefore  all  I  shall  say  is,  that  I  am 
not  satisfied  that  that  is  established.  There  is  one  word  which  now  reads  *  from,'  but 
which,  it  is  as  clear  as  the  sun  at  noon-day,  did  not  originally  read  '  from,'  but '  of ;'  and 
there  are  many  more  examples  in  which,  for  the  purpose  of  making  it  correct,  alterations 
have  been  made ;  but  are  we  to  presume  that  what  was  made  merely  to  correct  the 
grammar,  and  make  the  letter  more  correct,  are  all  superinductions,  and  made  by  a 
different  individual)  I  therefore  say,  that  I  am  not  satisfied  that  there  was  any 
superinduction  by  a  different  hand  ;  [131]  and  I  will  add,  that  no  engraver  on  the  face  of 
the  earth  will  convince  me  on  a  point  of  this  kind  of  moral  evidence.  For  does  that  woid 
'  wife,'  which  you  see  in  that  letter,  not  stand  in  keeping  with  the  rest  of  the  letter  t 
My  Lords,  I  say  it  does.  It  is  in  this  letter  in  which  these  remarkable  expressions 
occur  to  which  I  have  called  your  Lordships'  attention.  It  is  in  this  same  letter  that 
he  says,  '  How  are  we  to  continue  to  carry  on  our  correspondence  1 '     '  Tell  sweet  Jemima 

*  to  write,  and  you  can  put  a  letter  inside.'  My  Lords,  is  such  audacity  to  be  permitted 
to  be  assumed  as  to  suppose  that  this  person,  writing  to  his  paramour,  is  to  do  so  through 
the  assistance  of  his  sister  t  Is  it  possible  for  one  moment  to  hold  this,  when  the  language 
is  perfectly  reconcilable  with  an  honourable  connexion  t    Then  look  to  the  next  words : 

*  Tell  me,  my  Betsy,  if  you  think  there  is  any  likelihood  of  the  event  which  you  and  I 
'  talked  about  taking  place.     If  so,' — ^Whatl  'Go  into  concealment  and  hide  your 

*  shame '  would  have  been  the  words  of  a  man  to  his  paramour.  '  I  shall  give  you  all  the 
'  money  I  can  ;  but  go  and  conceal  it  from  all  the  world.'    This  is  not  the  language ;  but, 

*  if  so' — if  the  event  does  take  place — *  you  must  come  directly.     I  must  be  with  you. 

*  I,'  the  father  of  the  illegitimate  o£&pring,  forsooth !  *  must  be  with  you,  to  comfort  and 

*  soothe  you,  and  to  partake  of  the  joy  such  an  event  will  excite.'  Is  it  a  surprising 
matter,  therefore,  that  in  a  letter  containing  such  expressions  there  should  be  found  the 
words,  '  my  beloved  wife,  take  care  of  yourself  V  So  far  from  any  thing  unlikely  in  the 
expression,  it  is  just  what  would  have  been  expected  to  have  passed  between  the  parties 
in  the  situation  in  which  they  stood  to  each  other  as  married  persons.  And  what  does 
this  letter  conclude  with  1  Why — *  I  dread  a  discovery  of  this  epistle.'  But,  were  there 
nothing  to  be  found  in  it  different  from  letters  to  his  mistress,  why  dread  so  much  the 
discovery  of  this  more  than  any  other  letter)  If  it  contained  only  the  fashionaUe 
language  of  seduction,  of  which  he  is  not  to  be  ashamed,  according  to  his  own  statement^ 
why  droad  the  discovery  1  and  why  so  anxious  that  the  letter  should  be  concealed  1  This 
expression,  therefore,  is  just  in  correspondence,  and  consisting  with  the  relation  of 
virtuous  union  between  the  parties ;  and  all  that  I  can  say  is,  having  dwelt  so  much  on 
this  epistolary  correspondence,  and  put  the  interpretation  on  the  letters  which  I  think 
their  words  imperatively  demand — all  that  I  have  to  say  is,  that,  with  r^;ard  to  the 
language  so  used,  if  we  were  to  put  on  them  the  construction  which  the  defender  main- 
tains to  be  their  import,  your  Lordships  can  do  so  only  by  imputing  to  him  direct 
insanity ;  and  that  he  uses  words  in  one  sense  which  to  every  other  person  mean  some- 
thing else  and  entirely  different.     Is  that,  I  af>k,  what  we  are  entitled  to  do  t 

"  My  Lords,  I  am  quite  aware  that  a  considerable  degree  of  weight  was  attached  by 
Mr.  Cockbum  to  the  total  absence  of  a  letter  referred  to  by  the  pursuer  in  her  letter  of 
the  14th  July  1824,  in  which  she  expressly  states,  'I  had  a  letter  from  your  sister/ 
saying  so  and  so.  Mr.  Cockbum  said.  Where  is  the  vestige  of  any  such  letter  1  it  has 
not  been  produced.  And  certainly  that  is  true.  Kow,  although  I  do  not  say  that  it 
amounts  to  perfect  demonstration  that  this  letter  once  existed,  yet  it  does  appear  to  me 
to  be  a  circumstance  on  which  the  pursuer  is  entitled  to  found — whether  decisive  or  not, 
your  Lordships  will  determine — that  we  have  clear  proof  that  some  of  the  letters  once  in 
her  possession  have  been  lost.  For  I  cannot  agree  with  Mr.  Cockbum  that  the  new 
proof  has  been  attended  with  no  effect  in  this  case.  I  cannot  agree  with  that,  althou^ 
I  agree  that  there  is  great  deal  of  hearsay  introduced  as  to  sending  a  man  to  Dalkeith, 
and  telling  what  account  he  [1 32]  got  of  what  another  person  had  said.  I  think  that  is  no 
evidence  at  all,  and  lay  it  entirely  aside ;  but  I  go  to  the  evidence,  which,  I  say,  is  clear 
evidence,  of  the  sale  of  the  escritoire  containing  papers  when  the  pursuer  was  lying  in 
jail,  and  had  no  control  over  the  effects  which  were  sold  for  the  pitiful  debt  of  this 
woman.  It  is  in  evidence  that  this  escritoire  was  emptied  of  its  contents,  and  a  great 
many  papers  and  letters  were  thrown  upon  the  floor.    The  fact  of  that  sale,  at  a  time 
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when  this  woman  could  give  no  directions  as  to  the  protection  of  these  documents,  is 
proved  beyond  the  possibility  of  doubt  Now,  attend  to  the  fact,  that  on  14th  July 
1824,  after  her  ineffectual  attempts  to  bring  one  farthing  out  of  the  pockets  of  this 
defender,  to  support  herself  and  her  children,  she  makes  this  most  powerful  appeal  to 
his  feelings,  after  endeavouring  to  excite  his  feelings  for  his  children,  in  direct  contra- 
diction of  the  statement  in  the  bill  of  advocation,  that  the  communication  took  place 
without  the  least  regard  to  her  own  status  as  his  lawful  wife.  That  is  argued  through- 
out the  whole  bill  of  advocation ;  but  the  second  proof  has  demonstrated  that  there  is 
not  the  slightest  foundation  for  such  a  statement,  and  shows  that  not  one  farthing 
would  be  advanced  by  the  defender  unless  she  would  renounce  those  claims  against  him. 
Now,  at  this  distance  of  time,  when  she  is  unable  to  recover  these  letters,  which  had 
been  scattered  on  the  floor  at  the  sale  of  the  furniture,  it  is  important  to  remark  that 
about  July  she  writes  this  letter,  which  contains  the  exposition  of  her  case,  and  the  general 
statement  of  her  claims.  It  is  a  letter  that  is  in  truth  embodied  in  the  summons ;  and  it 
is  most  material  to  observe,  that  the  defender  here  was  warned  that  it  would  be  preserved, 
to  be  put  into  the  hands  of  the  person  to  be  employed  to  vindicate  her  rights.  My 
Lords,  it  is  in  this  letter  that  she  says,  '  I  have  a  letter  from  your  sister,'  in  which  she 
calls  the  pursuer  her  dear  sister;  and  this,  coupled  with  the  proof  that  the  pursuer 
was  deprived  of  the  power  of  looking  after  her  property,  aids  extremely  the  case ;  for 
it  shows,  while  this  letter  was  to  be  preserved  on  the  one  hand,  that  it  is  next  to 
incredible  on  the  other  that  she  should  have  asserted  in  it  that  she  had  a  letter  from  his 
sister  if  she  had  not  received  such  a  letter. 

"  The  second  proof  appears  to  me  important  in  other  particulars ;  for,  does  it  not 
shew  the  probability  of  the  statement  which  the  pursuer  had  all  along  made,  that,  while 
the  situation  of  the  parties  was  to  be  concealed,  she  still  went  on  to  live  on  her  own 
money  t  The  evidence  of  Stevenson  proves  that  he  remitted  L.200  to  her,  when  residing 
in  York,  by  London  bills,  and  that  he  paid  her  the  balance  in  1821,  when  she  was 
residing  with  her  aunt,  Mrs.  Fraser.  The  second  proof,  therefore,  I  think  important  in 
that  respect  also. 

*'  My  Lords,  the  interruptions  and  renewals  of  intimacy  between  these  parties,  with 
the  circumstances  in  which  this  woman  was  compelled  to  break  her  silence,  appear  to  me 
far  from  being  unfavourable  to  her.  Li  these  letters,  while  she  makes  the  strongest 
claims  in  behalf  of  her  children,  she  keeps  the  silence  all  along,  and  does  not  betray  the 
confidence,  she  says,  the  parties  mutually  reposed  in  each  other.  It  is  only  when  these 
demands  are  resisted  that  she  is  driven  to  the  necessity  which  renders  it  impossible  to 
keep  silence  any  longer ;  and  therefore  she  breaks  it,  but  not  till  she  is  driven  to  it  I 
am  of  opinion  that,  so  far  from  there  being  any  thing  inconsistent  in  this  conduct— on 
the  contrary,  while  you  see  her  maintaining  herself  for  some  time  by  her  own  labour, 
and  on  her  small  capital,  the  silence  was  sacredly  preserved — it  is  perfectly  consistent 
with  the  statement  that  the  marriage  [133]  was  to  be  concealed  as  long  as  possible,  and 
was  only  broken  when  she  could  no  longer  conceal  it. 

"  Therefore,  my  Lords,  having  so  very  fully  explained  the  grounds  of  the  opinion 
which  I  have  formed — that  there  is  sufficient  evidence  of  an  honourable  courtship— 
that  the  letters  are  reconcileable  to  nothing  but  an  agreement  to  marry  prior  to  the  per- 
sonal connexion,  and  that  those  subsequent  ones  are  equally  reconcileable  with  a  virtuous 
and  honourable  union — I  am  of  opinion  that  the  judgment  of  the  commissaries  is  well 
founded,  and  that  your  Lordships  should  adhere  to  that  judgment,  decerning  in  the 
declarator  of  marriage  and  legitimacy.  And,  my  Lords,  while  this  judgment  will  do 
justice  to  the  parties  by  establishing  their  several  rights,  it  will,  I  tarust^  afford  a  salutary 
lesson  to  those  who,  with  undue  purposes  in  their  hearts,  use  language,  and  conduct 
themselves  in  a  manner  that  can  lead  to  nothing  but  the  conclusion  that  they  had 
honourable  courtship  in  view,  and,  if  they  violate  the  chastity  of  a  female,  that  can  be 
followed  by  nothing  but  a  judgment  of  this  Ck)urt,  vindicating  the  rights  of  the  ii^'ured 
woman,  and  finding  her  entitled  to  the  status  of  a  married  person." 

Lord  Glefdee, — "  I  cannot  say  I  am  quite  satisfied  with  the  judgment  of  the  commis- 
saries. I  do  not  go  so  far  as  to  say  that  a  direct  promise  by  explicit  words  must  be 
proved  to  have  taken  place,  but  there  must  be  evidence  of  an  actual  promise  having 
passed  between  the  parties.  Now,  as  to  the  evidence  of  the  letters^  I  have  some  diffi- 
culty in  thinking  that  they  establish  such  a  i»omise.  There  are  egressions  in  them 
which,  being  interpreted  in  a  certain  way,  may  be  held  to  imply  a  promise  of  marriage ; 
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but  I  should  like  to  see  any  case  whatever,  in  which,  upon  an  interpretation  such  as  Uua, 
a  promise  has  been  held  to  be  proved. 

'*  I  acknowledge  that  it  is  admitted  law  that  there  is  no  necessity  for  an  actual  pro- 
mise by  words  being  proved,  and  that  there  may  be  a  virtual  promise  implied  sufficient 
to  make  out  a  marriage  by  facts  which,  if  once  established,  show  by  necessary  inference 
that  there  was  a  promise ;  and  in  the  case  of  Stewart  and  Lindsay,  which  was  a  very 
strong  one,  that  doctrine  was  certainly  held.  But  then  it  was  from  facts  which  were 
proved  there ;  and  the  matter  of  fact  which  was  established  was,  that  the  man  had 
handed  over  a  Bible,  and  shown  the  woman  a  chapter  in  Corinthians,  treating  of  marriage, 
and  of  the  duties  of  husband  and  wife,  and  bid  her  read  it,  and  at  the  same  time  lie 
showed  her  what  were  the  provisions  for  the  widows  of  officers  of  the  excise.  These 
facts  being  established,  the  inference  was  just  a  matter  of  necessity  from  them  that 
marriage  was  intended.  It  was  just  the  same  in  the  case  of  Smith  v.  Grieison,  which 
was  the  first  that  established  the  principle  that  a  promise  might  be  made  by  implication 
without  any  direct  words.  In  that  case  it  was  objected,  that  you  could  not  allow  a  pro- 
mise to  be  proved  by  witnesses ;  but  the  plain  answer  was.  We  are  not  going  to  prove  a 
promise  at  all,  but  we  are  going  to  prove  facts — the  courtship  being  notorious — the  party 
having  told  his  companions  that  he  meant  to  marry  this  woman,  and  having  otherwise 
conducted  himself  so  as  to  make  the  inference  from  these  facts  a  matter  of  necessity  that 
he  meant  marriage.  If  a  man  admits  that  he  desired  the  banns  to  be  published,  or  does 
something  equally  unequivocal,  there  the  admission,  from  the  mere  matter  of  fact,  of 
itself  supports  the  irresistible  inference  that  a  marriage  was  promised.  It  is  [134]  a  very 
different  thing,  however,  when  it  is  not  on  matter  of  fact  that  the  conclusion  is  rested, 
but  merely  on  the  interpretation  of  expressions  in  letters  which  some  think  are  only 
applicable  to  the  married  state,  and  not  so  applicable  to  a  different  connexion.  The 
meaning  of  such  expressions  is  always  a  matter  of  mere  arbitrary  interpretation ;  and 
their  use,  purport,  and  force  must  depend  much  upon  the  various  habits  or  tempers  of 
the  persons  who  employ  them.  Now,  where  the  question  has  been  tried  on  that  sort  of 
evidence  alone,  I  am  not  aware  of  any  case  in  which  it  has  been  held  sufficient  that 
expressions  have  been  used  which  may  be  thought  applicable  to  the  married  state ;  and 
it  would  be  attended  with  very  dangerous  consequences,  that  a  man  may  be  married 
merely  because  he  has  used  one  word,  whilst  anotlier,  because  he  has  omitted  that  woid, 
is  not  married.  It  does  lead  to  a  great  difficulty  in  my  mind  to  find  a  marriage  solely 
and  entirely  on  evidence  of  this  sort  The  other  mode,  of  inferring  a  promise  from  fiicts 
proved,  is  a  very  different  thing,  when  the  facts  established  are  such  as  necessarily  to 
show  that  a  promise  must  have  passed.  If,  in  place  of  writing  these  letters,  and  using 
the  words  that  *  it  was  a  union  sanctioned  by  virtue,'  and  other  vague  expressions,  he  had 
said.  Bead  that  chapter  of  Corinthians — which  was  referred  to  in  the  case  of  Stewart— 
I  think  the  case  would  have  been  different,  that  chapter  necessarily  implying  ^t  a 
matrimonial  union,  and  nothing  else,  could  be  in  view.  My  apprehension  of  the  law  of 
Scotland  is,  that  the  previous  promise  must  be  established  substantially  from  facts  that 
can  lead  to  no  other  conclusion,  if  the  actual  promise  be  not  proved  itself.  My  idea,  in 
shorty  is  that,  in  order  to  constitute  a  marriage  by  promise  eubsequenie  copukt^  there  must 
be  evidence  of  a  promise,  either  express  or  implied,  as  a  substantive  fact  complete  in 
itself,  without  reference  to  any  thing  that  follows  afterwards.  If  there  is  a  direct  pro- 
mise, it  should  be  of  that  kind  that  would  be  the  foundation  of  an  action  of  damages  for 
breach  of  promise  of  marriage  if  the  party  should  break  it,  supposing  no  copula  to  have 
followed  upon  it  And  in  tiie  same  way,  if  it  is  attempted  to  make  out  an  implied  pro- 
mise by  evidence  of  facts  and  circumstances,  there  must  be  proof  of  such  a  courtship  as 
would  be  the  foundation  of  a  similar  action  of  damages  if  the  man  should  afterwards 
break  it  off,  and  marry  another  woman. 

"  I  am  so  entirely  satisfied  of  the  import  of  these  letters  as  to  think  that  they  can  be 
considered  only  as  the  letters  of  a  respectful  lover  to  his  mistress,  if  I  may  use  such  an 
expression.  I  cannot  see,  for  instance,  that,  because  he  says  that  he  avails  himsdf  of 
the  permission  given  him  to  write  her,  it  therefore  must  follow  that  he  asked  that  pe^ 
mission.  The  expression  used  would  have  been  the  same  if  she  had  volunteered  that 
permission. 

"  I  am  not  going  to  make  a  commentary  on  these  letters ;  but  it  is  quite  evident  bm 
them  that  the  intimacy  had  gone  a  certain  length,  probably  farther  than  the  bounds  of 
very  respectful  love  would  allow,  before  the  earliest  of  them  were  written.    He  says  in 
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one  of  them,  that  'so  bewildered  and  agonized  have  I  been  since  our  separation,  that  I 
'  have  been  unable  to  give  utterance  to  my  feelings,  or  form  one  rational  sentiment  even 
'  to  her  who  is  the  tenderest  object  of  my  regards.  If  the  sentiments  which  I  so 
'  ardently  feel,  and  have  so  repeatedly  avowed,  be  reciprocal,  hesitate  not  to  say  so.' 
That  certainly  implies  that  matters  had  made  a  certain  progress  between  them.  And 
what  was  that  progress  1  He  goes  on  to  say,  '  I  am  unable  to  doubt,  after  the  innocent 
'  endearments  with  which  you  have  favoured  [135]  me ; '  and  then, '  Would  that  we  were 
'  once  again  together !  and  nothing  shall  separate  us.  I  look  forward  with  rapture  to  our 
'  again  meeting,  and  then  we  must  form  plans  for  putting  our  feelings  out  of  the  reach 
*  of  hate.'  Then,  in  the  second  letter,  he  says,  *  I  received  your  most  welcome  letter 
'  this  morning.  Well  does  it  deserve  an  immediate  acknowledgment,'  &c ;  and  then, 
'  Soon,  however,  I  trust  we  shall  meet,  and  one  soft  embrace  will  repay  me  an  age  of 
'  anxiety  and  distress.'  That  certainly  implies  that  the  attachment  had  already  made 
some  progress  towards  a  consummation.  If  he  had  left  out  all  that  related  to  '  innocent 
'  endearments '  and  '  soft  embraces,'  there  would  have  been  more  in  the  expressions  of 
purity  and  virtue.  And  when  he  talks  of  *  felicity  sanctioned  by  virtue  herself,'  if  he 
had  stopped  there,  in  like  manner  there  would  have  been  more  in  it ;  but  then  he  goes 
on  to  add,  '  and  every  thing  that  is  tender  and  amiable,'  and  such  like  nonsense.  With 
regard  to  the  expression  of  what  I  was  going  to  call  the  religious  feeling,  that  he  would 
love  her  not  only  while  he  lived,  and  even  after  her  death,  but  that  he  would  love  her 
even  after  his  own  death  also,  my  Lords,  it  is  quite  clear  that  this  is  absolute  nonsense. 
It  is  such  a  nonsensical  sentiment  altogether,  tiiat  I  do  not  see  that  we  should  go  upon 
the  supposition  of  honourable  love  more  than  the  other  to  account  for  it  As  to  the 
destroying  of  the  letters,  I  admit  it  is  perfectly  impossible  to  get  quit  of  the  suspicion 
that  he  destroyed  them  because  he  thought  they  would  do  him  harm ;  and  he  has  cer- 
tainly much  reason  to  be  ashamed  of  the  whole  correspondence.  But  I  think  that  she 
also  has  a  great  deal  to  answer  for  in  not  having  preserved  more  than  she  has  done ; 
and  the  same  suspicion  attaches  to  her,  that  if  more  of  his  letters  to  her  appeared,  they 
would  not  tend  to  support  her  plea.  The  reason  she  assigns  for  not  producing  many  of 
his  letters  is,  that  they  were  lost  at  the  roup  of  the  furniture  which  took  place,  and  I 
see  that  it  is  now  impossible  to  trace  them ;  but  I  do  not  see  that  at  the  time,  in  July 
1824,  when  the  negotiation  was  going  on,  there  was  any  impossibility  of  recovering 
them.  If  she  had  sought  for  them,  I  think  she  might  have  been  able  to  trace  them, 
especially  as  Mrs.  Wilson  states  that  she  had  seen  and  read  the  letters,  which  seemed  so 
strong  that  the  witness's  impression  in  favour  of  the  pursuer's  statements  was  confirmed. 
Why  did  she  pick  one  letter  more  than  another!  and  what  induced  her  to  take  better 
care  of  the  letters  that  have  been  produced  than  of  those  which  were  lost)  I  am 
satisfied  that  the  non-production  of  one  of  these  letters  in  particular  is  not  accounted 
for  in  any  way  whatever.  I  mean  the  letter  in  which  she  says  she  was  called  by  Miss 
Jemima  Honyman,  '  her  dear  sister,'  and  '  her  dear  Lady  Dicky.'  In  the  letter  of  July 
1824,  after  the  roup  of  her  effects,  she  says  most  explicitly  that  it  was  in  her  possession 
then.  If  she  ever  had  that  letter,  it  must  still  have  been  extant  and  ready  to  be  pro- 
duced ;  and  Miss  Honyman  denies  and  negatives  every  question  that  is  asked  at  her. 
It  is  a  very  extraordinary  circumstance,  likewise,  that  from  1815  to  1821  all  intercourse 
between  the  parties  shoidd  have  ceased  if  they  were  man  and  wife.  According  to  her 
averment,  the  matter  was  quite  well  known,  not  only  to  Miss  Honyman,  but  to  Lady 
Honyman  too ;  and  the  pursuer  says  it  was  also  spoken  of  in  presence  of  Mrs.  Fraser. 
Now  she  has  failed  in  her  proof  of  that  altogether — she  has  not  proved  a  word  of  it 
To  be  sure  she  did  not  examine  Lady  Honyman ;  but  stiU  that  is  her  statement,  that 
there  was  no  concealment  whatever  of  the  situation  in  which  these  parties  stood  to 
one  another. 

[136]  "  Upon  the  whole,  it  is  impossible  for  me  to  go  through  the  correspondence  with- 
out Deing  impressed  with  the  conviction  that  these  parties  never  looked  upon  their  con- 
nexion from  beginning  to  end  as  that  of  married  persons,  or  in  any  other  light  than 
that  of  an  illicit  amour.  Now,  I  know  that  it  is  very  true,  that  where  an  explicit 
promise  of  marriage  is  proved,  and  eoptda  follows  upon  it,  a  woman's  ignorance  of  her 
l^al  rights,  or  the  real  nature  of  the  connexion  which  then  takes  place,  will  not  pre- 
judice her  cause,  nor  prevent  the  legal  and  necessary  effect  following  from  the  copula 
which  takes  place  after  an  admitted  or  explicit  promise  has  been  clearly  proved.  Nothing 
could  be  a  stronger  illustration  of  this  than  the  case  of  Pennycook  v.  Grinton,  where 
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the  woman  was  so  ignorant  of  the  real  nature  of  her  rights,  that  she  first  raised  an  action 
of  damages  for  seduction,  and  was  afterwards  allowed  to  desert  her  libel,  and  to  bring 
a  new  action  for  declaring  her  marriage ;  but  it  appears  to  me  to  be  very  dififerent  when 
a  promise  is  attempted  to  be  made  out  by  implication  and  by  the  understanding  of 
parties.  In  that  case  it  becomes  a  necessary  and  relevant  inquiry,  What  did  the  parties 
really  understand  to  be  the  nature  of  their  connexion,  or  the  true  import  of  those 
expressions  by  which  the  promise  of  marriage  is  said  to  be  implied  1  It  is  very  true, 
that  where  you  have  a  direct  promise,  the  law  will  not  allow  any  inquiry  into  the  under- 
standing of  parties  as  to  the  nature  of  the  connexion  which  afterwards  takes  place  on 
the  faith  of  it ;  but  where  a  promise  is  only  implied  from  indirect  expressions  in  the 
course  of  a  correspondence  which  does  not  necessarily  infer  such  a  promise,  but  may 
only  be  interpreted  to  mean  such,  I  cannot  avoid  inquiring  what  was  the  real  under- 
standing of  the  parties  at  the  time  as  to  the  import  of  these  expressions. 

"  I  forgot  to  take  notice  of  the  letter  in  which  the  word  *  wife '  is  written  on  an 
erasure.  No  doubt,  if  this  were  genuine,  and  written  in  such  a  way  as  we  could  pay 
any  regard  to  it,  there  would  be  an  end  of  the  case.  All,  however,  that  I  have  to  say 
on  the  subject  is,  that  I  do  not  know,  nor  feel  myself  called  upon  to  inquire  by  whom 
or  in  whose  hand-vrriting  the  alteration  was  made.  All  that  I  see  is  that  the  word  is 
written  on  an  erasure,  or  has  been  altered,  and,  being  so  vitiated,  can  make  no  Bedth  in 
judgment ;  and  the  Court  is  therefore  not  entitled  to  pay  any  regard  to  it." 

Lord  Pitmilly. — "  My  Lord,  in  forming  our  opinion  on  this  case,  the  first  point  to  be 
disposed  of  is  the  objection  in  point  of  form  taken  to  the  summons,  that  the  ground  on 
which  this  action  is  rested  has  not  been  proved ;  and  the  conclusion  from  this  objection 
is,  that  the  action  should  be  dismissed,  reserving  to  the  pursuer  to  raise  another  action. 
My  Lord,  I  entirely  concur  with  your  Lordship  and  with  Lord  Glenlee  in  opinion  that 
this  defence  is  not  well  founded.  My  Lord,  it  is  perfectly  true  that  the  summons  sets 
forth  in  its  narrative  facts  which  are  not  proved — it  sets  forth  a  marriage  per  verba  de 
prcBsenHf  which  is  not  proved,  and  which  could  not  be  proved,  as  the  parties  were  in 
private  when  that  is  said  to  have  taken  place.  The  summons  then  sets  forth  the  birth 
of  the  two  children,  the  cohabitation,  and  the  cc^n^pondence.  My  Lord,  I  think  the 
construction  which  the  Dean  of  Faculty  put  upon  the  summons  is  correct — that  you 
must  look  to  the  subsumption  of  the  summons,  which  is  perfectly  complete  to  warrant 
the  proof  which  has  been  led;  and,  my  Lords,  I  observe  that  in  the  defence,  which  is 
signed  by  two  very  able  [137]  counsel  who  were  then  at  the  bar,  my  Lord  Fullerton  and  my 
Lord  Moncrieff,  that  objection  was  not  originally  stated,  llie  objection  there  stated  is 
rather  that  the  summons  was  not  sufficiently  explicit.  That  is  stated  in  the  beginning 
of  the  defence ;  and  towards  the  conclusion  it  is  said,  '  With  regard  to  the  other  letters 
'  and  other  documents  alluded  to  in  the  summons,  and  the  facts  and  circumstances  to 

*  be  proved,  the  defender  can  only  say,  that  when  the  pursuer  explains  the  passages  in 

*  those  letters,  and  proves  the  facts  and  circumstances  by  which  cdie  states,  '  It  will  be 
'  made  to  appear  that  the  pursuer  and  the  defender  are  married  persons,'  he  is  fully 
'  prepared  to  meet  the  pursuer  upon  these  points.'  So  that  he  does  not  state  this 
formal  objection  to  the  summons,  but  admits  that  it  is  perfectly  correct,  and  that  he  is 
ready  to  meet  the  pursuer  when  the  proof  is  brought  forwiurd.  I  am,  therefore,  of 
opinion  that  the  objection  is  not  good.  Now,  my  Lords,  when  we  come  to  decide  upon 
the  merits  of  the  case,  I  think  there  are  two  different  duties  to  perform.  In  the  first 
place,  we  must  consider  the  evidence  in  the  manner  in  which  it  would  be  incumbent  on 
a  jury  to  consider  it.  The  connexion  between  the  parties  and  the  birth  of  the  two 
children  is  acknowledged ;  and  I  think  we  must  make  up  our  minds  on  this  issue,  On 
what  agreement— on  what  implied  contract  did  this  connexion  take  place)  Was  it  on 
the  footing  of  an  illicit  amour  1  or  was  it  on  the  footing  of  the  pursuer  being  the  wife 
of  the  defender  1  After  having  fixed  this  point  of  fact,  our  next  duty  as  judges  is  to 
apply  the  law  to  the  verdict,  in  doing  which  we  must  consider  whether  this  understand- 
ing— this  agreement — this  implied  contract — ^is  sufficient  to  constitute  marriage  by  the 
law  of  ScoUand. 

"  My  Lords,  it  appears  to  me,  in  regard  to  the  question  of  fact,  to  be  but  fair  to  the 
pursuer  to  keep  in  view  the  very  peculiar  difficulties  in  which  she  was  placed  in  bring- 
ing forward  her  proof.  My  Lords,  this  connexion,  whether  lawful  or  unlawful,  was  to 
be  kept  secret  from  every  body.  That  he  had  the  most  urgent  motives  for  this,  whether 
the  connexion  was  lawful  or  unlawful,  is  most  amply  proved  by  his  letters ;  and  if  we 
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believe  the  pursuer,  there  were  the  most  extraordinary  exertions  made  by  her  to  keep 
this  secrecy  that  ever  I  heard  of  in  the  whole  course  of  my  life — they  are  almost 
incredible.  The  anxiety  to  keep  it  secret  is  perfectly  clear.  It  might  have  happened 
that  Miss  Honyman  may  have  heard  something  about  it ;  but  she  was  the  only  person 
that  could  be  brought  forward  as  a  witness.  The  pursuer  has  failed  in  that.  But  it  is 
not  a  case  in  which  I  think  we  are  to  look  for  much  parole  proof — ^it  ia  not  a  case  that 
admits  of  it. 

'*  When  we  look  to  the  letters,  we  cannot  but  remark,  in  the  first  place,  that  these 
letters  are  naturally  obscure ;  and,  in  the  next  place,  that  they  are  not  dated,  and  that 
many  of  the  pursuer's  letters  have  been  destroyed.  I  do  not  see  any  thing  sufficient  to 
account  for  their  destruction — ^I  mean  the  pursuer's  letters — and  I  rather  agree  with 
your  Lordship  that  the  defender  has  not  cleared  himself  very  satisfactorily  of  the 
destruction  of  these  letters.  But  I  do  not  care  much  for  that.  All  I  want  to  notice  is 
the  fact  of  these  letters  having  been  destroyed,  however  that  took  place.  Then,  in  the 
next  place,  in  regard  to  some  of  the  defender's  letters  in  the  pursuer's  possession,  they 
were  also  lost  by  the  sale  of  a  chest  of  drawers  and  escritoire ;  so  that  really  this  pursuer 
lies  under  the  most  important  difficulties,  in  bringing  forwa^  her  proof,  that  a  person 
can  almost  be  placed  in ;  and  I  think  it  is  impossible  to  do  her  justice  without  keeping 
that  in  view.  As  to  the  later  investigation  that  has  taken  place,  I  think  it  does  not 
make  so  very  material  an  alteration  on  the  [138]  case  as  I  expected  it  would  have  done.  I 
was  struck  with  the  contrary  averments  of  the  parties,  and  thought  that  the  averments 
might  be  proved,  or  that  an  inference  almost  equally  decisive  would  have  arisen  from  a 
want  of  proof  of  them.  That,  however,  does  not  seem  to  have  been  the  case.  But  I 
cannot  throw  the  additional  proof  out  of  view.  I  think,  first,  the  evidence  of  Stevenson 
very  important,  in  showing  that  the  pursuer  had  a  considerable  sum  of  money  to  support 
herself  and  her  children.  As  to  Mrs.  Wilson,  there  was  much  inadmissible  evidence 
taken  from  her,  and  I  would  be  ashamed  to  lay  any  weight  on  that.  Besides  being  a 
creditor  of  the  pursuer,  and  having  read  the  papers,  her  evidence  is  almost  all  hearsay 
or  inference,  which  I  can  give  no  weight  to ;  but  let  it  not  be  forgotten  that  it  was  the 
defender  who  insisted  for  the  examination  of  Mrs.  Wilson.  On  page  2d  in  the  answers 
to  the  minute,  he  says,  *  No  reason  whatever  has  been  assigned  for  not  examining  Mrs. 

*  Wilson ; '  and  then  he  goes  on :  *  The  truth  is,  that  neither  Mrs.  Wilson  nor  Mr. 

*  Hamilton  were  examined,  because  the  pursuer  very  well  knew  that  they  could  give  no 
'  evidence  in  support  of  the  averments  which  she  ventured  to  make,'  &c.  But  there 
is  one  point  of  the  case  as  to  which,  if  she  was  admissible  at  all,  she  was  very  important. 
It  was  asserted  by  the  defender,  that  the  pursuer  had  told  Mrs.  Wilson,  in  the  presence 
of  the  defender's  agent,  that  she  had  been  married  to  the  defender  by  a  clergyman 
whom  she  could  at  any  time  bring  forward.  If  that  had  been  true,  it  would  have  been 
very  much  against  the  pursuer.  But  Mrs.  Wilson's  evidence,  if  we  are  to  take  it  into 
view  at  all,  clears  that  up  distinctly,  and  removes  all  impression  from  my  mind 
against  the  pursuer  on  this  subject.  My  Lords,  I  have  noticed  these  difficulties  under 
which  the  pursuer  lay  in  bringing  forwurd  the  proof ;  but,  with  all  these  difficulties,  we 
must  now  say  whether,  laying  aside  equivocal  expressions,  there  are  leading  features  in 
this  case  on  which  we  may  safely  rely  in  resting  our  ju<](gment.  Now,  before  looking 
to  the  letters  at  all,  it  appears  to  me,  as  it  did  to  your  Lordship,  right  to  attend  to  some 
of  the  statements  made  by  the  defender  in  the  condescendence.  Your  Lordships  will 
observe  that,  when  the  defender  came  home  from  the  East  Indies,  about  September 
1811,  the  pursuer  states  that  she  was  in  the  family  of  his  father  at  Smyllum.  Then, 
in  answer  to  article  3d  of  the  condescendence,  he  says,  in  answer  to  the  statement  that 
the  defender  had  paid  particular  attention  to  the  pursuer,  'This  is  denied.     On  the 

*  contrary,  the  respondent  was,  immediately  on  his  return  home,  courted  by  the  allure- 
'  ments  and  advances  of  the  pursuer,  which,  considering  his  age,  then  only  24,  it  was 
'  impossible  for  him  altogether  to  repel.'  Then  your  Lordships  see  that,  on  the  12th 
page,  he  gives  his  admission  as  to  the  date  of  the  first  connexion.  He  there  says,  '  It 
'  is  true  that,  some  time  in  summer  1813,  the  respondent  did  obtain  possession  of  her 

*  person  without  the  slightest  resistance  on  her  part,  and  without  any  promise  of 
'  marriage  on  his ;  and  this  connexion  was  afterwards  continued ;  but  it  is  denied  that 

*  they  ever  lived  or  cohabited  as  husband  and  wife.'  Now,  if  all  this  is  true,  I  would 
beg  leave  to  ask  how  it  is  possible  to  account  for  it^  unless  we  take  these  letters  into 
view,  and  see  if  we  can  glean  from  them  what  the  understanding  of  this  woman  must 
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have  been.  Here  is  this  courtship,  according  to  his  account,  going  on  for  two  years, 
and  the  lady  during  all  the  time  making  advances  to  him ;  and  then  after  two  years  she 
yields  all  at  once  to  him  without  any  solicitation  on  his  part^  without  any  promise  of 
marriage  at  all.  My  Lord,  is  this  credible  1  or  is  it  possible  for  any  body  to  believe 
it  1  My  Lords,  it  is,  if  we  look  to  the  letters ;  but  it  is  not  credible  unless  we  look 
[139]  to  the  letters ;  it  is  contrary  to  every  notion  we  can  have  of  human  nature.  We  do 
not  forget  the  opportunities  he  had  in  Milman-street,  nor  his  impassioned  addresses  for 
two  years ;  and,  when  we  look  to  the  letters,  and  find  the  passages  in  them  which  are 
admitted  to  have  been  prior  to  the  connexion,  I  think  there  is  no  difficulty  at  all.  I  am 
speaking  of  the  matter  of  fact  at  present^  as  to  the  pursuer's  understanding  when  she 
entered  into  the  connexion,  and  not  to  the  law  at  all ;  and  I  say  that  the  letters  clear  up 
all  the  difficulty  at  once.  Your  Lordship  has  referred  to  them,  and  I  shall  not  go  over 
them  again  in  detail.  He  talks  of  an  attachment  strong  as  it  is  pure— he  makes  an  offer 
of  his  heart — speaks  of  the  felicity  sanctioned  by  virtue  itself — he  calls  her  connexions 
his  connexions,  and  speaks  of  her  uncle  as  '  our  unde ' — ^he  tells  her  that  she  has  no 
embraces  but  for  him,  not  even  for  aunt  Fraser,  or  sister  Anne.  And  then  there  is  the 
most  important  fact  of  proposing  his  sister  as  the  medium  of  communication  between 
them.  What  construction  could  this  woman  put  on  these  letters  1  Was  it  ever  heard 
of  that  language  of  this  kind  was  used  for  the  purpose  of  bringing  about  an  illicit 
intercourse  1  I  do  not  believe  it  ever  was.  But  a  most  important  question  is,  not  what 
he  meant,  but  what  effect  these  expressions  must  have  had  on  the  pursuer,  and  what  she 
must  have  understood  them  to  have  meant)  If  he  did  mean  these  expressions  to  have 
a  different  meaning,  that  cannot  avail  him  in  this  case.  It  is  impossible  to  forget  the 
rule  laid  down— so  emphatically  laid  down — by  Lord  Stowell,  in  the  case  of  Daliymple, 
that  a  party  would  be  '  bound  to  answer  to  demands  where  he  tries  to  impeach  his  own 

*  expressions.     First,  he  must  assign  and  prove  some  other  intention ;  and,  secondly,  he 

*  must  also  prove  that  the  intention  so  alleged  by  him  was  fully  understood  by  the  other 
'  party  to  tixe  contract  at  the  time  it  was  entered  into.  For  surely  it  cannot  be  re- 
'  presented  as  the  law  of  any  civilized  country,  that,  in  such  a  transaction,  a  man  shall 
'  use  words  expressive  of  serious  intentions,  and  shall  yet  be  afterwards  at  liberty  to 
'  aver  a  private  intention,  reserved  in  his  own  breast,  to  void  a  contract  which  was 
'  differently  understood  by  the  party  with  whom  he  contracted.'  My  Lords,  if  it  were 
possible  to  believe — and  I  do  not  believe  it — that  there  was  any  sinister  object  in  view 
when  these  letters  were  written,  I  say  it  would  not  avail  the  defender ;  for  the  question 
is.  What  impression  did  they  produce  on  the  lady  1  And  if  they  did  produce  such  an 
impression  as  indicated  a  pure  and  virtuous  imion,  he  cannot  be  permitted  to  say  that 
he  did  not  mean  them  to  be  so  understood.  My  Lord,  when  I  put  the  question,  What 
was  the  understanding  of  this  woman  when  the  connexion  took  place  with  the  defendert 
— what  was  the  contract  then  entered  into  t — ^when  I  put  that  question  to  myself  as  a 
juryman,  I  cannot  hesitate  as  to  the  answer.  I  cannot  believe  iJiat  she  entered  into  it 
as  an  illicit  amour ;  it  is  contrary  to  human  nature  to  suppose  so.  Whatever  effect  it 
may  have  in  law  is  a  different  question ;  but  I  am  satisfied  that  she  must  have  entered 
into  it  with  tlie  understanding,  and  that  it  must  have  been  the  agreement  of  parties, 
that  it  was  a  lawful  connexion. 

'*  Now,  if  this  was  the  understanding  when  the  connexion  took  place,  the  next  point 
is  as  to  the  application  of  the  law,  and  certainly  the  question  of  law  is  a  very  delicate 
one.  I  dislike  very  much  introducing  any  thing  like  uncertainty  into  the  law  of  this 
country  on  any  point,  more  especially  on  so  important  a  one  as  that  of  marriage.  But 
yet,  my  Lord,  my  impression  of  the  evidence  is  such,  that  I  do  not  find  much  difficulty 
in  applying  the  law  to  this  case.  I  have  always  understood  that  [140]  there  are  no  pre- 
cise formal  words  necessary  to  constitute  a  promise  of  marriage j>er  verba  deprcetenti^  which 
is  of  itself  not  a  marriage,  but  only  induces  an  obligation  to  solemnize  marriage.  It 
appears  to  me  that  the  decision  in  tifie  case  of  Lindsay  must  have  been  founded  on  this 
principle,  and  that  this  has  been  the  principle  of  the  law  of  Scotland  ever  since  the  case 
of  Orierson,  and  the  other  case  in  1755 — ^that  it  is  enough,  without  any  precise  form, 
that  it  is  made  out  a  promise  was  given.  It  appears  to  me  that,  if  the  case  of  Lindsay 
was  well  decided,  it  is  impossible  to  doubt  in  this  case.  I  cannot  think  that  the  reference 
there  to  the  chapter  in  the  Bible  about  marriage  was  so  clear  and  direct  as  the  expressions 
we  have  in  this  case ;  and  I  cannot  approve  of  the  decision  in  the  case  of  Lindsay  if  I 
disapprove  of  the  decision  of  the  Commissaries  in  this  case.    I  can  see  that  it  is  often 
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difficult  to  distinguish  between  a  course  of  seduction  and  a  promise  of  marriage  stibsequerUe 
copula^  It  may  be  observed,  however,  that  it  is  a  dangerous  engine  of  seduction  to  talk 
of  marriage  at  all ;  and  it  can  be  of  no  use,  except  to  induce  the  female  to  yield  ;  and  if, 
in  place  of  vague  and  general  remarks  upon  marriage  in  general,  applicable  to  other 
parties,  they  apply  these  expressions  to  themselves,  I  should  find  it  difficult  by  the  law 
of  Scotland  to  say  that  marriage  was  not  established.  This  is  just  the  difference  between 
the  present  case  and  that  of  Lindsay.  The  parties  there  were  speaking  of  marriage  no 
doubt,  but  they  were  speaking  of  it  with  reference  to  other  parties ;  but  here  the 
expressions  are  not  about  other  parties,  but  about  the  parties  themselves,  and  in  one  of 
the  letters  he  says  that  she  is  his  wife.  I  shall  not  say  much  on  that  letter,  however, 
although  I  agree  with  your  Lordship  in  the  remarks  you  have  made  upon  it ;  but  I  say, 
in  the  other  letters,  he  makes  a  declaration  in  his  own  case,  which  must  have  been 
understood  as  a  promise  of  marriage,  and  that  is  followed  by  intercourse  and  the  birth 
of  two  children.  I,  therefore,  am  of  opinion  with  your  Lordship,  that  the  Commissaries' 
judgment  is  well  founded.  I  have  not  found  any  case  in  which  a  different  doctrine  has 
been  sanctioned,  unless  it  be  the  case  of  Hyslop,  which,  however,  I  may  say,  I  think  is 
at  least  a  doubtful  decision.  I  shall  not  detain  your  Lordship  longer  by  farther  remarks. 
It  appears  to  me,  on  the  whole,  that  the  Commissaries  have  decided  according  to 
the  principles  of  the  law  of  Scotland,  and  that  this  bill  of  advocation  should  be 
refused." 

Lard  Ch'ingletie, — "My  Lords,  it  would  be  extremely  wrong  in  me,  after  what  I 
have  heard,  to  take  up  the  time  of  the  Court  in  delivering  my  opinion.  I  perfectly 
agree  in  the  opinion  which  your  Lordship  has  just  heard  delivered,  and  in  that  of  your 
Lordship,  with  every  word  of  which  I  concur.  My  Lords,  I  may  merely  remark,  that 
it  is  expressly  libelled  in  the  summons  that  the  defender  did  promise  to  marry  the 
pursuer.  There  is  at  the  bottom  of  page  4th  of  the  advocation  the  most  complete  libel 
of  a  promise  of  marriage.  And  then  in  the  conclusion  of  the  summons  she  says,  '  That 
'  from  facts  and  circumstances  which  will  be  proved  it  will  appear  that  they  are  married 
'  persons,  husband  and  wife.' 

"  In  his  correspondence,  when  he  talks  of  the  connexion  continuing  to  be  the  same, 
how  can  that  be  if  they  were  not  married  1 

"  As  to  the  word  *  wife,'  which  is  said  to  have  been  superinduced,  I  must  say  that 
I  have  eyes  as  well  as  an  engraver  has,  and  I  have  looked  at  that  letter  earnestly  and 
attentively ;  and  I  do  think  that,  if  any  alteration  has  been  made  on  it,  it  has  been  made 
by  the  person  who  wrote  it:  That  is  my  impression ;  and  I  am  sure  of  it — that  is  more. 
Writing  is  not  to  be  criticised  in  the  way  which  has  been  followed  by  [141]  the  engravers ; 
but  it  is  by  a  general  look  at  the  character  and  appearance  of  the  writing — that  is  the 
way  in  which  it  is  done  by  a  judge.  They  do  not  enter  into  a  minute  scrutiny  of  the 
strokes,  and  a  minute  examination  of  each  turn.  Suppose  any  one  were  asked  about  my 
handwriting  in  this  Court,  nobody  would  look  at  an  *  1,'  an  *  ^'  or  an  *  e,'  or  an  *  r ; ' — 
it  is  by  the  general  appearance  that  every  man  judges. 

"  I  will  show  any  body  in  this  very  letter  who  chooses  to  look  at  it  an  *  f,'  precisely 
identical  with  that  which  occurs  in  the  word  '  wife.'  The  engravers  say  that  other  parts 
of  the  letter  have  been  gone  over  as  well  as  this  word.  Would  you  say  that  the  pursuer 
did  that  too  t  Would  you  stultify  her  when  there  was  no  occasion  for  it  t  That  part  of 
the  engravers'  testimony,  however,  would  go  to  prove  this.  Furthermore,  I  think  it  is 
in  perfect  consbtency  with  the  previous  promise  of  marriage  and  with  the  rest  of  the 
letter  itself.  It  is  the  only  letter — which  is  a  curiosity — in  which  he  says,  '  I  dread  it 
*  being  discovered.'  Now,  I  would  like  to  know  why  he  dreaded  discovery  of  this 
more  than  the  other  letters.  It  would  be  a  discovery,  to  be  sure,  that  he  was  married, 
if  it  fell  into  his  father's  or  mother's  hands,  if  the  word  wife  was  there ;  but  what  do 
you  see  in  the  letter,  except  that  word,  more  than  in  the  other  letters  1  But  I  need  not 
take  up  the  time  of  the  Court.  I  think  the  correspondence  proves,  not  only  that  there 
was  a  promise,  but  that  the  promise  was  held  to  be  executed." 

Lard  JusHce- Clerk  ta  Lard  Olenlee, — "  What  does  your  Lordship  say  to  this  letter  1 " 

Lard  OlerUee. — "  All  that  I  intended  to  say  was,  that  I  do  not  profess  to  be  a  judge 
as  to  who  had  made  the  vitiation,  but  that  it  was  vitiated;  and  being  a  vitiated 
document,  it  was  not  competent  to  found  upon  it,  or  enter  into  the  question  how  it  had 
been  vitiated." 

Lard  Jtuttce-Clerk. — "  My  Lords,  if  I  were  satisfied  that  it  was  a  forged  or  vitiated 
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document,  I  not  only  would  thiow  it  oat  of  view  as  an  aigoment  for  the  pursuer,  but 
would  think  it  a  most  important  document  against  her." 

Noie. — ^These  opinions  were  taken  by  a  short-hand  writer  employed  by  one  of  the 
parties.  A  copy  of  them  is  inserted  in  the  Faculty  Collection  j  but^  to  render  this 
report  complete,  they  have  also  been  introduced  here. 


Appellants  Authorities. — Cnnninghame,  July  20,  1814,  (2  Dow,  p.  511);  Forbes, 
June  20,  1811,  (1  Dow,  188);  Campbell  November  28,  1801  (1697);  Johnstone, 
November  18,  1766  (12,681);  Anderson,  November  13,  1795  (12,690);  Cunninghame, 
July  20,  1814,  (2  Dow,  p.  482) ;  Sassen,  June  22,  1824 ;  Erek.  L  6,  34 ;  Vin.  lost.  p. 
51 ;  firsk.  L  6,  3  &  4 ;  Craig,  IL  18,  19 ;  Dirleton's  Doubts  and  Stewart's  Answers,  r. 
Miurriage,  p.  200,  278  ;  Stair,  L  4,  6  ;  Bank.  L  5,  [151]  2,  22  ;  Ersk.  UL  2, 1 ;  Hislop, 
July  15,  1696  (13,908);  Buchanan,  June  16,  1785  (13,918);  Linning,  December  14, 
1748  (13,909) ;  Ferguson's  Consistorial  Law,  p.  163;  Pennycook,  December  15,  1752 
(12,677);  Smith,  June  27,  1755  (12,391) ;  Stewart  v.  Lindsay  (not  rep.)  [Hume  380].i 

Respandenfs  AuihariHes.—Er&k.  IL  2,  1 ;  Pennycook,  1752  (12,777) ;  Smith,  June 
27,  1755  (12,391) ;  2  Haggard,  pp.  76,  106,  128. 

SpoUiswoode  cmd  Robertson — Alex.  Ddbie, — Solicitors. 

[Cf.  Harvie  v.  Inglis,  15  8.  965,  968,  1  D.  542 ;  Lowrie  v.  Mercer,  2  D.  960; 
MonteUh  v.  Robb,  6  D.  938,  943 ;  Mackenzie  v.  Stewart,  10  D.  636 ;  Ross  v.  Madeod, 
23  D.  978,  989,  993 ;  LongwoHh  v.  TdverUm,  1  M.  167,  169,  171,  175,  176;  4  Macq. 
833.  855,  857.] 


1  In  this  case  the  defender  was  an  excise  officer.  He  had  lodged  for  years  with  the 
pursuer's  mother,  which  led  to  a  close  and  intimate  connexion  between  the  parties ; 
aud  in  the  course  of  a  long  courtship,  he  was*  proved,  on  his  own  admission,  to  have 
made  various  attempts  to  prevail  on  the  pursuer  to  allow  him  the  privileges  of  a 
husband.  Those  attempts  the  pursuer  had  uniformly  resisted,  telling  him,  as  he  also 
admitted,  that  he  had  no  affection  for  her,  else  he  could  never  think  of  asking  such  a 
thing.  In  the  scruples  thus  expressed  he  for  some  time  acquiesced  ;  but  afterwards  he 
endeavoured  to  impress  her  in  various  ways  with  a  belief,  that  in  the  relation  in  which 
they  stood  towards  one  another,  there  was  neither  sin  nor  impropriety  in  the  connexion. 
In  the  course  of  these  conversations  there  was  much  talk  of  marriage,  and  he  admitted 
that  he  had  particularly  referred  the  pursuer  to  the  7th  chapter  of  Corinthians,  which 
is  wholly  taken  up  wit^  the  duties  of  married  persons.  He  admitted  further,  that  botJi 
to  the  pursuer  and  her  mother  he  had  alluded  to  the  annuity,  to  which,  as  an 
exciseman's  widow,  she  would  be  entitled  at  his  death ;  and  more  particularly,  he  put 
into  their  hands  the  book  which  contained  the  schemes  of  these  annuities,  and  the  list 
of  subscribers  to  the  f imd,  (in  which  list  his  own  name  was  inserted),  and  said  '  she 
'  would  see  what  she  would  have  if  she  were  a  ganger's  widow.'  In  his  examinations 
he  prevaricated,  and  made  inconsistent  statements.  The  Court,  putting  all  these  things 
together,  were  of  opinion  that  there  was  a  positive  engagement  to  marry,  and  that — ^the 
pursuer  having  resisted  all  inducements  to  surrender  her  person  until,  from  the  chapter 
of  scripture  to  which  she  was  referred,  and  other  circumstances,  she  was  led  into  the 
belief,  that  every  thing  had  passed  between  her  and  the  defender  except  the  actual 
ceremony  of  marriage,— effect  must,  therefore,  be  given  to  the  copula  which  had  tak^i 
place  in  this  belief,  as  drawing  back  to,  and  consummating  the  previous  engagement. 
See  also  notice  of  this  case,  ante  page  133  [534]. 
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V.  Wilson  &  Shaw  228  [8  S.  106], 

George  Pentland,  Appellant. 

James  Booth,  Trustee  for  the  Koyal  Exchange  Assurance  Company, 
and  Others,  Eespondents. 

31st  March  1831. 

Proobbs — Landlord  and  Tenant. — Held  (affirming  the  judgment  of  the  Court  of 
Session),  that  it  is  competent  for  a  landlord  to  insist  in  an  action  of  maills  and 
duties,  and  a  process  of  sequestration,  against  a  tenant,  at  one  and  the  same  time  ; 
hut  costs  of  appeal  refused  to  the  landlord. 

Lady  Elibank  was  proprietrix  of  the  estate  of  Bachilton ;  and  in  April  1805 
she  and  Lord  Elibank,  in  consideration  of  a  certain  sum  of  money,  agreed  to  pay 
an  annuity  of  L.450  during  her  life  to  the  Eoyal  Exchange  Assurance  Company. 
In  security  thereof,  they  disponed  the  estate  of  Bachilton  to  James  Booth,  in 
trust  for  the  Company,  to  the  extent  of  the  annuity,  and  qtcoad  ultra  for  them- 
selves. Infeftment  was  taken  in  the  same  month,  and  the  trustee  drew  the  rents 
through  the  medium  of  a  factor. 

On  the  4th  of  April  1817  Lord  Elibank,  with  consent  of  his  wife,  granted  a 
missive  to  Pentland  in  the  following  terms : — "  I  have  received  yours,  making 
*'  me  an  offer  for  an  improving  lease,  on  expiry  of  the  present  leases,  of  the  lands 
"  of  Bachilton,  to  be  in  your  option  as  to  the  length  or  mode  of  lease,  according 
"  to  the  act  of  parliament  r^urding  leases  on  entailed  estates ;  you  agreeing  to 
''  build,  at  your  own  expense,  a  farmhouse  and  offices  to  the  extent  permitted 
"  by  act  of  parliament,  or  having  recourse  against  the  heirs  of  entail  for  the 
"  expense  laid  out,  and  that  expense  regularly  reported,  as  in  like  cases  so 
"  authorized,  interest  beins  allowed  during  the  lease  for  the  monies  so  laid  out, 
''  you  paying  me  the  rental,  as  now  paid,  of  L.660  sterling,  this  agreement  to  be 
'^  drawn  up  on  stamped  paper  in  proper  time  and  due  form,  and  to  be  binding 
"  on  both  partiea  I  accept  your  offer,  and  I  am,  &c.*'  This  missive  was  subse- 
quently challenged  by  Lord  and  Lady  Elibank,  but  it  was  sustained ;  and  they 
were  ordained,  in  an  action  at  the  instance  of  Pentland,  to  execute  in  his  favour 
a  lease  in  terms  of  it  In  the  month  of  February  1822  they  executed  a  lease 
which  contained  the  following  clause : — **  And  in  respect  that  the  whole  farm- 
''  steadings,  houses,  and  bigeings  on  the  lands  and  estate  hereby  let  are  un- 
"  inhabitable,  great  part  of  them  having  fallen  down  through  decay  and  old  age, 
"  full  power  and  liberty  is  hereby  [229]  given  to  the  said  George  Pentland  and 
''  his  foresaids  to  take  down  the  whole  of  these  steadings,  houses,  and  biggings 
"  in  any  way  he  or  they  may  consider  best,  and  to  use  the  materials  thereof  as 
"  he  or  they  may  think  proper ;  and  the  said  Eight  Honourable  Janet  Oliphant 
"  Lady  Elibank,  with  advice  and  consent  foresaid,  and  the  said  Eight  Honour- 
"  able  Alexander  Lord  Elibank  her  husband,  for  himself  and  for  his  interest, 
"  bind  and  oblige  themselves  and  their  foresaids  immediately  to  expend,  upon 
"  building  a  new  steading  or  steadings,  as  may  be  found  most  advisable  by  the 
"  tenant,  and  for  repairing  the  mills,  pigeon-house,  and  other  outbuildings  on  the 
''  estate,  the  sum  of  L  3200  sterling ;  and  in  the  event  that  the  tenant  and  his 
"  foresaids  shall  advance  for  the  proprietor  the  proportion  of  that  sum  which,  in 
"  terms  of  the  act  of  parliament  referred  to,  can  be  rendered  an  existing  charge 
^  upon  the  next  heir  of  entail  in  the  said  estate,  the  said  Eight  Honourable 
'^  Janet  Oliphant  Lady  Elibank,  with  advice  and  consent  foresaid,  and  the  said 
'^  Eight  Honourable  Alexander  Lord  Elibank  her  husband,  for  himself  and  for  his 
''  interest,  bind  and  oblige  themselves  to  adopt  the  necessary  measures  prescribed 
'^  by  the  statute  for  rendering  such  sum  an  existing  charge  against  the  succeeding 
"  heirs  of  entail,and  to  assign  and  convey  such  claim  to  the  tenant  and  his  foresaids^ 
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"  in  such  shape  and  form  as  he  may  find  necessary,  in  security  of  his  obtaining 
*'  repayment  of  such  advance  if  made  by  him,  as  well  as  to  allow  him  and  his  fore- 
"  saids  deduction  out  of  the  yearly  rent,  payable  as  before  specified,  of  the 
''  interest  of  such  sum  or  sums  as  may  be  so  advanced  by  him,  for  the  purposes 
''  aforesaid,  from  the  period  of  advancing  the  same,  till  he  be  repaid."  Pentland 
enjoyed  possession  in  virtue  of  this  lease. 

In  July  1824  Booth,  as  trustee  for  the  Assurance  Company,  brought  an 
action  of  maills  and  duties  against  Pentland,  concluding  for  payment  of  the  rents 
of  crops,  1822  and  1823,  and  of  those  to  fall  due  in  time  coming  during  his 
lease.  In  defence  Pentland  pleaded,  that  as  Lord  and  Lady  Elibank  had  failed 
to  implement  the  above  obligation  in  the  lease  by  erecting  houses,  he  was 
entitled  to  retain  the  rents  in  liquidation  thereof.  The  Lord  Ordinary,  on  the 
12th  of  May  1826,  decerned  for  the  rents  of  the  years  from  1822  to  1825 
inclusive,  and  issued  the  subjoined  note  of  his  opinion.  *'  Note. — [230]  The  Lord 
"  Ordinary  thinks  that  the  defender  is  not  in  bond  fide  to  plead  retention,  upon 
*'  the  stipulation  of  expenditure  by  the  landlady  in  the  new  lease,  against  the 
"  claim  of  the  annuitants  for  payment  of  the  rents,  to  the  extent  sufficient  for 
"  payment  of  the  annuity.  The  Lord  Ordinary  thinks,  that  under  fair  ordinary 
"  administration,  and  with  a  just  r^ard  to  the  interest  of  the  annuitants.  Lady 
"  Elibank  could  not,  in  the  circumstances  of  the  case,  grant,  nor  the  defender 
"  accept,  any  new  lease  or  new  stipulation,  qualifying  the  previous  missives, 
"  which  should  prevent  the  rent  from  being  payable  annually,  at  least  to  the 
"  amount  necessary  for  payment  of  the  annuity ;  and  therefore  that  the  defender 
"  is  not  in  bond  fide  to  plead  to  this  effect  the  stipulation  which  was  taken.  The 
"  Lord  Ordinary  does  not  think  reduction  necessary  to  exclude  a  plea  of  that 
"  sort.  That  the  right  of  the  pursuer  is  not  exclusive  of  all  administration  by 
**  Lady  Elibank  and  her  husband  seems  to  be  settled  by  the  decision  of  the 
"  Court,  of  which  the  statement  was  not,  in  so  far  at  least,  denied  by  the 
"  pursuer." 

Pentland  paid  these  rents,  and  also  that  of  1826  ;  but  having  resisted  pay- 
ment of  that  for  1827,  Booth  revived  the  action  of  maills  and  duties,  and  at  the 
same  time  applied  for  and  obtained  from  the  Sheriff  of  Perthshire  a  warrant  of 
sequestration  of  Pentland's  effects  in  security  and  payment  of  the  rent  1827. 

In  the  meanwhile  Lord  and  Lady  Elibank  had  executed  another  trust-deed 
in  favour  of  Patrick  Campbell,  who,  in  virtue  thereof,  also  applied  for  and 
obtained  a  warrant  of  sequestration  against  Pentland.  Of  these  processes 
Pentland  brought  advocations  to  the  Court  of  Session,  ob  contingentiam  of  the 
action  of  maills  and  duties.  He  then  maintained  that  the  procedure  against 
him  was  ruinous  and  oppressive — that  he  was  entitled  to  retain  his  rents  in 
security  of  implement  of  the  clause  in  his  lease,  and  that  at  all  events  he  was  not 
in  safety  to  pay  to  Booth  in  respect  of  the  claim  made  by  Campbell  The  Lord 
Ordinary  [Mackenzie]  having  decerned  against  him  for  the  rent  of  crop  1827, 
and  found  him  liable  in  expenses,  he  reclaimed ;  and  the  Court,  on  the  5th  of 
December  1829,  pronounced  this  judgment :  *'  In  respect  that,  on  the  part  of 
"  Patrick  Campbell,  trustee  for  Lord  and  Lady  Elibank,  it  has  been  expressly 
"  admitted  at  the  bar  by  his  counsel  that  the  pursuers  in  this  process  are  prefer- 
"  able  to  him  in  their  claim  to  the  rents  decerned  for  by  the  inter-  [231]  -locutor 
"  of  the  Lord  Ordinary  under  review,  the  Lords  adhere  to  that  interlocutor,  and 
"  refuse  the  prayer  of  the  note.*' 

Pentland  appealed. 

Appellant. — 1.  The  procedure  against  him  has  been  both  incompetent  and' 
oppressive  The  lease  contains  a  clause  of  r^stration,  in  virtue  of  which 
diligence  could  issue  against  him  for  payment  of  the  rent;  and  therefore  a 
separate  action  of  maills  and  duties  was  only  calculated  to  create  expense.  But 
the  respondent  had  recourse,  not  only  to  such  an  action,  but  ako  to  a  separate 
process  of  sequestration ;  so  that  while  he  was  thus  insisting  before  the  Court  of 
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Session  for  payment  of  the  rent  of  1827,  he  was  also  making  the  same  demand 
before  the  Sheriff  of  Perthshire  in  the  process  of  sequestration.  The  appellant 
was  not  bound  to  defend  himself  in  both  of  these  processes,  but  was  entitled  to 
have  one  or  other  of  them  instantly  dismissed.  In  addition  to  this  oppressive 
procedure,  he  was  subjected  to  the  expense  of  defending  himself  against  a 
separate  action  by  the  trustee  of  Lord  and  Lady  Elibank. 

2.  As  dispositions  have  been  granted  to  two  parties  having  separate  interests, 
viz.  the  respondent  and  Campbell,  the  appellant  is  not  in  safety  to  pay  to  the 
respondent,  and  the  interlocutor  of  the  Court  below  can  afford  him  no  protection. 
An  interlocutor  is  good  evidence  of  the  judgment  of  the  Court,  but  it  is  no 
evidence  whatsoever  of  a  statement  made  by  a  party.  If  the  statement  had  been 
entered  by  the  party  or  his  counsel  on  the  record,  it  might  be  evidence  against 
him ;  but  there  is  nothing  appearing  on  the  record  to  warrant  what  is  set  forth 
in  the  interlocutor,  which  confessedly  rests  on  a  mere  supposed  oral  statement 
made  at  the  bar.  It,  however,  necessarily  admits  the  relevancy  of  the  appellant's 
objection. 

Bespondent. — 1.  By  the  law  of  Scotland  double  remedies  for  payment  of  debt 
are  competent.  A  creditor  may  proceed,  not  merely  against  the  person,  but  also 
at  the  same  time  against  the  property.  The  respondent  was  no  party  to  the 
lease ;  he  had  therefore  no  right  to  proceed  by  diligence  in  virtue  of  it  against 
the  appellant,  but  was  entitled  to  bring  his  action  of  maills  and  duties.  The 
decree  in  that  action  would  entitle  him  to  proceed  against  the  appellant's  person, 
but  it  would  not  have  the  effect  [232]  to  constitute  his  right  of  hypothec  real 
over  the  stocking  on  the  lands.  To  accomplish  this  it  was  necessary  to  have 
recourse  to  a  process  of  sequestration,  otherwise  the  security  might  have  been 
lost  altogether. 

2.  The  infeftment  in  favour  of  the  respondent  was  many  years  prior  to  the 
deed  in  favour  of  Campbell,  and  therefore,  without  any  admission  on  Campbeirs 
part,  was  clearly  preferable  to  and  exclusive  of  his  right.  Accordingly,  he 
judicially  admitted  this,  and  this  admission  is  ingrossed  in  the  judgment,  and  he 
does  not  appear  as  a  competing  party.  The  appellant  therefore  is  in  perfect 
safety  to  pay  to  the  respondent. 

Lord  Chancellor. — "My  Lords,  in  this  case  I  can  have  Httle  hesitation  in  recom- 
mending your  Lordships  to  affirm  the  interlocutor  appealed  from.  The  only  point 
upon  which  it  may  be  necessary  to  say  a  word  is  that  insisted  upon  by  the  counsel 
for  the  appellant,  touching  the  two  actions.  Now,  it  may  be  very  true  that  a  hardship 
arises  to  a  party,  in  particular  cases,  from  the  structure  of  the  law  in  this  respect.  There 
may  be  two  remedies,  yet  the  second  so  far  inconsistent  with  the  first  that  it  may  render 
the  party  against  whom  it  is  given  incapable  of  complying  with  the  requisition  of  the 
first.  For  instance,  a  party  owing  money  is  arrested  and  put  into  prison ;  he  thereby 
loses  the  benefit  of  his  labour,  out  of  which  the  debt  might  be  paid.  No  doubt  it  may 
be  exceedingly  hard  for  the  debtor  that  the  creditor  should  be  at  Hberty  to  disable  him 
from  satisfying  his  lawful  demand.  So,  when  a  distress  is  laid  upon  a  farm,  there  is  an 
end  of  all  power  to  provide  for  payment  of  the  rent ;  and  it  may  be  exceedingly  hard 
that  an  action  should  be  brought  for  rent,  when  by  distraining  the  landlord  gets  hold  of 
the  property  of  the  tenant,  out  of  which  the  rent  is  to  be  satisfied.  Nevertheless  it  is 
perfectly  clear  by  our  law  that  you  may  first  arrest  the  debtor,  and  by  force  of  that 
arrest  deprive  him  of  the  means  of  paying  the  debt ;  so  that,  unless  he  has  goods  and 
chattels,  subject  to  the  concurrent  remedy  against  the  goods,  as  weU  as  taking  the  body 
in  execution,  he  cannot  obtain  by  his  labour  wherewithal  to  pay  the  debt.  In  like 
manner  the  landlord  may  distrain  the  stock  and  crops  out  of  which  the  rent  may  be  pay- 
able, but  he  may  at  the  same  time  do  more ;  having  issued  a  warrant  of  distress,  he  may 
the  same  day  bring  an  action,  and  recover  the  amount  of  the  rent  reserved  in  tJie  lease. 
Our  law,  however,  by  a  statutory  provision  that  exists  not  in  the  Scotch  law,  prevents 
in  a  great  measure  the  conflict  of  the  two  proceedings,  by  limiting  the  possession  under 
the  distress  to  a  small  number  of  days.  But  it  by  no  means  follows,  that  because 
a  hardship  may  arise  out  of  or  an  oppressive  use  be  made  of  legal  remedies,  the  party 
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seeking  to  avail  himself  of  them  [233]  has  not  a  right  to  do  so.  We  must  go  hy  the  law 
as  it  now  stands.  Now,  the  Scotch  law  provides  that  one  form  of  proceeding  heing 
adopted  at  the  same  time  with  another,  the  party  so  dealing  shall  be  put  to  his  election, 
the  other  party  being  entitled  to  a  plea  of  lis  alibi  pendens.  This  was  attempted  here, 
but  it  was  found  incompetent ;  and  it  is  easy  to  see  upon  what  ground  that  plea  was  bo 
held.  To  support  such  a  plea  there  must  not  only  be  the  same  parties,  but  the  same 
subject  matter.  If  there  had  been  two  sequestrations,  or  if  there  had  been  two  actions 
of  maills  and  duties,  the  lis  pendens  would  have  been  a  bar  to  the  second  action ;  but 
here  it  is,  cUto  intuitu  ;  it  is  an  action  of  sequestration.  With  us  the  landlord  distrains 
of  his  own  authority.  In  Scotland  he  must  go  to  the  Court,  and  have  a  process  of 
sequestration ;  but  then  he  has  more  power  t£an  we  have  here ;  he  is  stronger  in  the 
second  stage  of  the  proceeding  than  we  are.  In  the  first  stage  he  must  go  to  &e  judge. 
Here  having  levied  the  distress,  we  are  restrained  to  a  certain  number  of  days ;  there, 
having  once  got  the  sherifTs  warrant,  there  is  no  limit  fixed  to  the  time  within  which 
the  distress  must  be  brought  to  sale ;  but  the  object  of  that  is  security,  to  obtain  the 
effect  of  the  landlord's  hypothec  over  the  crop,  to  prevent  the  goods  being  removed  off 
the  ground,  and  not  an  action  for  maills  and  duties.  For  a  sale  it  may  be  more  effectual ; 
it  is  a  proceeding  in  rem,  and  accompanied  with  instant  recourse  against  the  property; 
possession  is  given  under  the  sequestration;  the  goods  are  exposed  to  sale;  and  the 
action  of  maills  and  duties  is  brought  against  the  person,  through  which  you  can  obtain 
recourse  against  the  goods.  It  is  true,  you  may,  if  ttie  demand  is  not  complied  with, 
obtain  execution  against  the  person  at  the  same  time  also ;  but  in  the  other  case— and 
I  state  this  to  show  how  totally  different  the  actions  are — it  is  a  security  by  which  you 
take  possession  by  making  your  hypothec  effectual ; — you  take  possession  of  the  crops 
until  you  are  paid.  I  admit  there  is  a  great  hardship  in  a  man  keeping  hold  of  that, 
and  he  may  use  it  oppressively  at  the  same  time  that  he  is  going  against  the  party  for 
the  maiUs  and  duties,  there  being  no  limit  as  to  the  power  of  keeping  hold  of  the 
subjects  in  question ;  but  it  is  ra&er  a  rhetorical  than  a  strict  view  of  the  subject  to 
say  that  you,  at  one  and  the  same  time,  bring  your  action  for  the  payment  of  the  rent, 
and  take  the  property  out  of  which  the  rent  is  to  be  paid.  The  rent  of  the  current  year 
ought  to  be  satined  out  of  the  crop  upon  the  ground  at  the  time  the  rent  was  due  for 
the  bygone  time.     The  action  was  for  the  maiUs  and  duties  of  1827,  was  it  not ) " 

Robetison, — ''  It  was  for  each  year,  and  the  sequestration  was  for  the  payment  of  the 
rent  just  due,  and  the  rent  to  come  due." 

Lord  Chanoellor. — "  So  far  it  is  rather  a  hardship  that  he  should  be  subject  to  this 
double  remedy ;  because  making  the  hypothec  effectual  by  sequestration  goes  beyond  a 
mere  security, — it  gives  [234]  the  power  of  bringing  to  sale ;  and  there  is  no  limit  to 
the  sale ;  and  I  cannot  help  wishing,  that  when  we  are  talking  about  the  landlords' 
hypothec,  the  landlords  would  turn  their  attention  to  the  tenants,  and  give  them  a  little 
relief  from  the  pressure  of  this  law ;  but  upon  the  law  I  have  no  doubt  If  this  was 
oppressively  used,  the  landlord  would  be  liable  to  an  action  for  damages ;  but  the 
appellant,  Mr.  Pentland,  has  been  somewhat  litigious.  He  rests  quite  satisfied  with  the 
interlocutor  in  the  first  action,  and  allows  it  to  become  final,  when  he  might  have 
appealed  against  it  in  that  case  as  well  as  now.  He  permits  another  litigation  to  be 
commenced,  and  then  prosecutes  it  to  an  appeal  I  therefore  move  your  Lordships  that 
this  judgment  be  affirmed ;  but,  in  respect  of  the  hardship  of  the  case,  I  am  not  disposed 
to  allow  costs." 

The  House  of  Lords  ordered  and  adjudged,  That  the  interlocutors  complained 
of  be  affirmed. 

G.  W.  Pooh — G.  liickards, — Solicitors, 
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Walter  Logan  and  John  Maxwell  Logan,  Appellants. 

John  Wright,  and  Others,  Eespondents. 

2d  April  1831. 

Clause. — ^Where  a  party  feued  a  steading  of  ground  in  Clyde  Street,  "  with  a  propor- 
"  tional  part  of  the  water-side  grass,  which  is  to  he  a  common  property  to  the 
"  vassals  of  Clyde  Street  in  all  time  coming," — Held  (affirming  the  judgment  of 
the  Court  of  Session),  that  the  property  of  the  water-side  grass,  and  not  merely 
a  servitude,  was  conveyed. 

In  1774  John  Maxwell,  proprietor  of  the  lands  of  Parsonshaugh  in  the 
neighbourhood  of  the  Broomielaw  at  Glasgow,  b^an  to  feu  out  the  hnds,  and 
granted  feu  rights  to  Wright  and  others  or  their  predecessors.  These  deeds  were 
all  in  the  same  terms,  and  the  present  question  was  tried  with  reference  to  one 
granted  to  Kobert  Lockhart  By  that  deed  "  the  said  John  Maxwell  doth  hereby, 
"  amder  the  conditions  and  provisions  after  written,  give,  grant,  and  in  feu-farm 
'*  dispone,  to  the  said  Bobert  Lockhart,  his  heirs  or  assignees  whomsoever, 
"  heritably  and  irredeemably,  all  and  haill  these  two  plots  or  steadings  of 
"  ground  in  Clyde  Street,  &c.,  being  part  of  the  lands  of  Parsonshaugh  or 
"  Bankineshaugh,  now  part  of  Clyde  Street,  as  the  said  two  plots  are  presently 
**  stabbed  off,  vrith  a  proportional  part  of  the  water-side  grass  opposite  to  Clyde 
"  Street,  corresponding  to  the  above  steadings  feued,  which  is  to  be  a  common 
"  property  to  the  vassSs  of  Clyde  Street  in  all  time  coming."  Various  conditions 
were  then  inserted,  and,  in  particular,  that  it  should  not  be  lawful  to  Lockhart 
or  his  heirs  ^^  to  dispone  or  subfeu  the  whole  or  any  part  of  the  said  two  steadings 
"  of  groamd  to  be  holden  of  themselves,"  and  that  they  should  be  "  obliged  to 
'^  buud  a  house  or  houses  on  the  foresaid  steading  of  ground,"  &c  The  clause 
of  warrandice  was  in  these  terms: — "And  further,  the  said  John  Maxwell  binds 
"  and  obliges  him  and  his  foresaids  to  warrant  the  lands  before  disponed  at  all 
"  hands,  and  against  all  deadly,  and  the  water-side  grass,  from  his  own  proper 
"  facts  and  deeds  only ;  and  he  hereby  assigns  to  the  said  Bobert  Lockhart  and 
"  his  foresaids  the  rents,  maiUs,  and  duties  of  the  foresaid  lands  from  and  after 
"  the  term  of  Martinmas  1772  years,  and  for  ever  thereafter."  The  precept  of 
sasine  was,  that  "  the  said  Bobert  Lockhart  inay  be  instantly  infeft  in  the  fore- 
"  said  lands,"  &c 

Maxwell  died  in  1793,  leaving  a  trust-disposition,  on  which  the  Logans 
founded  their  title  in  the  present  question. 

[243]  Under  certain  statutes  for  the  improvement  of  the  harbour  at  the 
Broomielaw,  constituting  trustees  for  that  purpose,  and  conferring  authority 
upon  the  sheriff  of  Lanarkshire  to  exercise  jurisdiction  with  the  assistance  of  a 
jury,  a  petition  was  presented  by  the  statutory  trustees  to  the  sheriff,  stating, 
that  they  were  desirous  to  appropriate  part  of  the  above  water-side  ground  for 
the  purposes  of  the  harbour,  and  praying  him  to  simimon  a  jury  to  estimate  the 
value,  and  thereupon  to  transfer  the  property  to  them.  Appearance  was  made 
by  Wright  and  others,  who  alleged  that  they  were  proprietors  in  virtue  of  their 
feu  rights ;  while,  on  the  other  hand,  the  Logans  contended  that  Maxwell  had 
only  granted  a  servitude ;  that  the  dominium  remained  in  him,  and  that  it  was 
now  vested  in  them  by  the  trust-disposition.  The  sheriff,  on  3d  Dec.  1824,  pro- 
nounced this  subjoined  judgment  against  the  claim  of  Wright  and  others.^    By 

^  '*  Finds,  That  the  water-side  ground  or  solum  has  not  been  conveyed  by  the  late 
John  Maxwell  to  the  feuars  of  Clyde  Street,  and  that  the  terms  of  the  feu  ri^t  do  not 
imply  any  right  of  property,  but  merely  a  right  of  servitude  to  the  grass  on  the  water- 
S.B.B.  y.  36 
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the  statutes  it  was  competent  to  appeal  against  this  judgment  to  the  Court  of 
Session  by  petition  within  a  certain  number  of  days ;  but  Wright  and  others 
having  delayed  to  do  so,  a  petition  presented  by  them  was  dlBmissed. 

[244]  Thereafter  the  statutory  trustees  made  a  similar  application  to  the 
sheriff  in  relation  to  another  part  of  the  same  ground,  and  appearance  having 
been  again  made  by  the  competing  parties,  and  the  same  question  again  raised, 
the  sheriff  found,  "  That  the  rights  of  the  f euars  in  Clyde  Street,  parties  to  this 
"  action,  was  limited  to  a  servitude  by  an  interlocutor  of  3d  December  1824,  as 
"  more  particularly  set  forth  in  an  interlocutor  of  this  date,  pronounced  in  the 
"  relative  process  between  the  same  parties,  and  in  relation  to  the  other  portions 
"  of  the  same  ground,"  and  appointed  a  jury  to  be  impannelled.  Wright  and 
others  having,  by  petition,  complained  of  this  judgment  to  the  Court  of  Session 
within  the  proper  time,  their  Lordships,  on  the  15th  December  1829,  altered  the 
interlocutors  of  the  sheriff  of  Lanarkshire  complained  of ;  found  that  the 
petitioners  have  a  right  of  property  in  the  water-side  groimd  in  question,  and 
that  no  other  person  has  made  out  a  right  of  property  to  the  said  ground;  and 
remitted  to  the  sheriff  to  have  the  value  of  the  ground  ascertained  by  a  jury,  in 
terms  of  the  statute 

Logans  appealed. 

Appellants. — ^The  evident  intention  of  Maxwell  was,  not  to  convey  liie 
property  of  the  ground  lying  on  the  bank  of  the  river,  but  merely  a  right  to  the 
use  of  the  grass.  Accordingly,  in  the  feu  contract  he  draws  a  marked  mstinction 
between  the  ground  feued  for  building,  and  that  in  question.  In  r^ard  to  the 
former,  he  provided  that  the  two  "  steadings  of  ground  should  be  held  of  himself, 
"  and  that  buildings  should  be  erected  thereon,"  and  he  warranted  these 
steadings  against  all  deadly,  while  the  warrandice  as  to  t]tie  water-side  grass  is 
from  facts  and  deed  only ;  besides,  the  appellants  were  ready  to  prove,  that  from 
1774  till  the  period  of  his  death  Maxwell  had  exercised  all  the  rights  of  a  pro- 
prietor of  the  solum  of  the  water-side  groimd. 

Bespondents, — The  disposition  expressly  bears,  that  the  water-side  grass  is 
"  to  be  a  common  property  to  the  vassals  of  Clyde  Street  in  all  time  coming." 
This  is  a  clear  and  unambiguous  expression,  and  cannot  be  construed  into  a  mere 
right  to  the  herbage.  In  fact,  the  term  "  water-side  grass  "  wjw  the  name  of  the 
property ;  and  the  respondents,  as  proprietors,  have  for  more  than  forty  years 
exercised  various  acts  of  dominion  over  it 

side  ground :  Finds,  that  though  the  said  ground  is  declared  to  be  '  common '  to  the 
feuars  of  Clyde  Street,  that  this  confers  no  substantial  or  radical  right  to  the  groond, 
but  merely  the  right  of  using  the  grass  for  the  common  behoof  of  the  feuars  of  Uie 
steadings  in  the  street :  Finds,  that,  upon  a  fair  construction  of  the  deeds,  the  meaning 
of  the  words  '  opposite '  to  the  street  must  comprehend  both  the  street  and  the  steadings 
feued  along  the  sides  of  it ;  therefore  finds,  that  in  estimating  the  value  of  the  sud 
grounds,  upon  the  whole,  the  jury  will  faU  to  appreciate  and  apportion  the  value  of  the 
servitude  held  by  the  feuars  over  the  solum  of  said  grass-ground,  allowing  for  the  breadUi, 
not  only  of  the  street  or  passages  between  the  houses  of  Clyde  Street,  but  also  of  Uie 
steadings  themselves  on  each  side,  as  fronting  the  water-side  ground :  Finds,  that  it  does 
not  appear  at  present  that  John  Maxwell  Logan  has  a  title  to  the  ground  in  dispute, 
which  seems  to  have  been  erroneously  disponed  by  Walter  Logan  to  himself,  afterwards 
by  him  to  James  Ewing,  and  by  him  to  Waddel,  and  which  was  by  him  reconveyed  to 
Carrick :  Finds,  that  a  complete  and  regular  feudal  title  must  be  made  up  to 
said  groimd  before  the  river  trustees  can  be  called  on  to  pay  the  value  or  price  thereof, 
to  be  fixed  by  a  jury. 

"  Note. — With  regard  to  the  feuars,  their  alleged  right  does  not  possess  the  essentials 
of  property.  Could  they  build  upon  the  ground?  Could  they  divide  it  even  among 
themselves,  and  lay  it  out  in  different  possessions  ?  Could  they  erect  wharfs,  warehouses, 
or  such  like  buildings  upon  it  ?  Certainly  not,  as  the  proprietor  of  the  ground  would  be 
entitled  to  say  that  they  possessed  no  other  nor  greater  right  than  that  of  servitude," 
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[246]  The  appellanta  aliso  called  in  question  the  exclusive  jurisdiction  of  the 
sherifif  under  the  acts  of  parliament  in  question,  a  point  which  had  not  been 
raised  in  the  Court  below. 

Lord  Ghanoellob. — '*  In  this  case  I  have  not  troubled  the  learned  counsel  for  the 
respondents  to  enter  fully  into  the  merits  of  the  case  as  they  regard  the  principal  matter, 
because  I  really  do  not  entertain  any  material  doubt  upon  the  subject.  The  first  question 
was,  whether  the  feu-contract  between  Mr.  Maxwell  and  the  purchasers  conveyed  to 
them  the  piece  of  land  in  question,  as  it  were,  out  and  out ;  or,  whether  it  only  conveyed 
to  them  a  servitude,  as  it  is  called  in  the  Scotch  and  in  the  civil  law,  and  what  we  term 
an  easement  1  The  second  question,  the  alleged  exclusive  jurisdiction  of  the  Sherilf 
Court,  was  the  point  I  wished  to  have  argued,  and  that  not  from  an  inclination  against 
the  party,  or  for  the  argument — if  one  can  be  said  to  have  a  judicial  incHnation,-^but 
I  thought  it  best  that  it  should  be  argued  here,  though  it  had  not  been  argued  in  the 
Court  below ;  for  it  was  an  observation  made  by  Lord  Thurlow,  that  it  was  dways  right 
to  hear  the  party  whom  your  opinion  favoured,  if  it  was  a  new  matter,  because  sometimes 
the  argument  convinced  you  that  you  were  wrong.  But  though  it  does  appear  to  me, 
when  a  matter  is  new«  and  comes  before  the  Court  of  Appeal— the  Court  of  last  resort — 
for  the  first  time,  it  ought  to  be  dealt  with  upon  that  principle ;  yet  one  always  feels 
very  great  reluctance  to  listen  to  such  arguments  as  appear  to  have  escaped  notice  in  the 
Court  below  (the  party  having  the  same  interest  there  as  here  to  make  resistance),  on 
the  ground  that  in  all  probability  the  point  was  not  overlooked,  but  felt  to  be  untenable. 
But  if  ever  there  was  a  case  where  the  leaning  should  be  against  listening  to  novelty,  it 
would  be  in  the  present,  where  it  cannot  affect  the  merits,  but  merely  the  form  of  the 
proceeding ;  and  it  would  be  a  grievous  thing,  after  all  this  Utigation  had  been  gone 
through  upon  the  merits,  to  be  obliged,  upon  technical  defects,  to  send  the  case  back, 
for  no  other  purpose  than  to  rectify  a  defect  of  form.  It  is  still  competent  to  these 
parties  to  assert  their  right  in  another  shape ;  for  nothing  now  decided  will  take  away 
the  right  the  party  has  to  claim  a  close  of  land.  This  act  is  alio  intuitu.  It  does  not 
enable  the  sheriff  or  jury  to  settle  that  question,  but  merely  regulates  the  proceedings 
to  be  had  as  to  the  improvement  of  the  neighbourhood.  Then,  to  send  it  back  to  be 
again  decided  upon  the  merits  (as  it  must  be  in  favour  of  the  respondent,  upon  the 
opinion  I  have  formed,  as  well  as  the  Court  below),  would  be  a  grievous  evil ;  and,  upon 
the  whole, — though  there  is  some  little  difficulty  arising  from  the  inartificial  construction 
of  the  act — I  shall  recommend  your  Lordships  to  affirm  [246]  the  judgment  of  the  Court 
of  Session.  Then  the  only  other  point  is  upon  the  words  in  the  conveyance,  upon  which 
I  cannot  say  I  have  any  doubt.  This  is  a  conveyance  of  two  plots  steadings  of  ground, 
^  with  a  proportionate  part  of  the  waterside  grass,  opposite  to  Clyde  street,  corresponding 
'  to  the  above  steadings  feued,  which  is  to  be  a  common  property  to  the  vassals  of 
'  Clyde  Street  in  all  time  coming.'  That  is,  that  the  persons  were  to  have  the  steadings 
in  severalty,  and  they  were  to  have  the  waterside  grass  in  common ;  they  were  to  be 
considered  as  feuars  of  both,  and  not  as  having  an  easement  over  the  waterside  grass ; 
that  I  take  to  be  the  simple  meaning  of  this  clause  in  the  conveyance,  and  that  the 
Court  below  have  found.  It  is  not  the  grass  on  the  waterside  ground ;  that  would  be 
the  pasture,  and  nothing  more.  It  is  not  any  easement  or  servitude  over  the  waterside 
groimd,  but  it  is  '  the  waterside  grass.'  Then,  is  it  not  plain  that  by  this  is  meant  that 
piece  of  land  commonly  called  the  waterside  grass )  The  question  of  parcel  or  no  parcel 
is  always  a  question  of  fact.  You  are  not  to  go  out  of  the  deed  where  there  is  no  latent 
ambiguity,  but  only  a  patent  ambiguity,  in  order,  by  any  extrinsic  evidence,  to  clear  up 
a  doubt  that  rises  before  your  eyes  upon  the  face  of  it.  If  it  is  a  latent  ambiguity — if 
evidence  dehors  the  deed  raises  that  doubt — you  may  have  recourse  to  evidence  dehors  the 
deed  to  settle  it.  That  rule  is  as  old  as  the  time  of  Lord  Bacon,  when  he  held  the  Great 
Seal ;  and  that  rule  holds  in  all  the  Courts  here  and  in  Scotland.  But  the  question  of 
what  is  meant  by  a  particular  expression  used  to  designate  the  subject-matter  of  the 
conveyance — the  question  of  what  is  meant  by  waterside  grass  in  this  case — is  what  is 
called  a  question  of  parcel  or  no  parcel,  and  that  is  always  a  matter  of  evidence.  It 
does  not  come  within  the  description  of  a  latent  or  patent  ambiguity,  hut  is  a  matter  of 
description,  and  that  is  matter  of  evidence.  I  should  have  been  better  satisfied  if 
evidence  had  been  produced  below  to  prove  that  the  land  in  question  commonly  went 
by  the  name  of  '  waterside  grass ; '  that  would  have  removed  aU  doubt ;  and  if  I  found 
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there  was  no  evidence  heie  to  show  what  was  meant  by  the  terms  of  the  conveyance,  I 
shoiild  say  this  was  a  case  for  a  remit  upon  that  ground ;  but  when  I  look  at  the  deed 
itself  I  see  nothing  but  reason  to  think  that  by  'water-side  grass'  was  meant  the  land 
in  question ;  and  I  see  that,  not  only  from  the  position  in  which  the  land  is  admitted  to 
lie,  but  from  the  way  in  which  the  party  conveying  it  has  dealt  with  it  in  the  deed 
itself — 'Waterside  grass,  opposite  to  Clyde  Street,  corresponding  to  the  above 
<  steadings.'  This  of  itself,  in  my  mind,  is  a  dealing  with  it,  as  if  it  were  deecnptive 
of  the  piece  of  ground,  and  not  an  easement  over  the  ground*  Tou  cannot  \2itf\  say 
an  easement,  corresponding  with  the  houses  or  steadings  opposite  which  it  liea, 
but  you  can  very  easily  say,  the  ground  opposite  those  steadings,  and  opposite  which  it 
lies ;  and  if  the  waterside  grass  means  the  ground,  the  whole  is  distinct  and  sensibie ; 
but  if  it  means  pasturage  or  servitude  of  any  other  description,  it  is  most  insensible.  If 
it  means  general  servitude,  or  if  it  means  all  sorts  of  servitude,  bleaching,  pasturing,  and 
way-leave,  then  it  is  stark  nonsense  (with  all  submission  to  those  who  entertain  a  differant 
opinion) — for  to  talk  of  a  way-leave  corresponding  to  houses  opposite  to  which  it  Hes  is 
plain  nonsense ;  if  it  means  pasturage,  it  is  not  such  nonsense,  but  it  is  not  good  senae. 
To  talk  of  a  right  of  pasture  corresponding  to  the  steading,  or  a  right  of  depasturing  to 
that  extent,  is  not  a  sensible,  but  a  strained  and  forced  construction.  Besides,  the  con- 
veyance bears, '  the  lands  above  disponed ; '  and  there  is  an  assignment  only  of  the  rents, 
maills,  and  duties,  though  the  pasturage  might  be  the  subject  of  rents,  maiUs,  and  duties ; 
— ^here  would  be  a  defeat  of  all  that  part,  corresponding  with  the  pasturage,  that  the 
waterside  grass  is  said  to  mean.  Then  it  is  said,  there  is  a  different  warrandice  as  to  the 
lands  and  the  waterside  grass;   that  he  warrants  'the  lands  before  disponed  at  all 

*  hands,  and  against  all  deadly,'  —  an  absolute  warrandice  —  and  then  makes  per- 
sonal warrandice  of  the  waterside  grass,  possibly  on  account  of  the  difference  which  he 
knew  had  existed  in  his  own  actings  upon  the  subject  of  his  own  title.  But,  be  that  as 
it  may,  it  is  remarkable  that  there  is  the  word  '  dispone '  going  before  '  waterside  grass,' 
and  therefore  he  is  dealing  with  the  waterside  grass  precisely  as  upon  the  original  con- 
tract, where  he  gives,  grants,  and  dispones  all  and  haill  the  steadings,  with  the  waterside 
grass,  as  if  it  came  within  the  description  of  that  disposition.  My  Lords,  one  cannot 
help  feeling  that  a  good  deal  arises  in  favour  of  this  argument  from  the  position  of  the 
land ; — it  is  a  smsdl  narrow  slip,  eighteen  or  twenty  yards  wide,  and  one  hundred  and 
fifty  yards  long,  in  a  street  in  which  it  is  purposed  to  build  steadings.  It  is  a  very 
common  expression  in  all  parts  of  that  country  to  call  such  a  piece  of  land  waterside 
grass  or  ground,  sometimes  black  land  or  stony  ground.  If  it  is  not  under  grass,  it  would 
be  called  watersidings  or  land;  if  it  was  sandy  ground,  it  might  be  called  Uie  sands;  hut 
if  it  is  grass  or  sward,  it  is  the  ordinary  form  of  speech  to  call  it  the  waterside  grass. 
When  you  speak  of  the  waterside  grass  of  the  ground,  you  mean  the  grazing  upon  it; 
but  when  you  say  the  waterside  grass,  you  mean  the  ground  upon  which  the  grass 
grows;  and  I  do  not  think  I  go  too  far  in  saying,  in  the  view  I  take  of  it,  that 
a  grant  of  the  waterside  grass  [218]  would  pass  the  ground  upon  which  tJie  waterside 
grass  grew ;  and  I  will  state  to  your  Lordships  the  reasons  why  I  state  that  We  aie 
much  nicer  in  our  descriptions  than  the  Scotch  lawyers  are ;  and  yet  I  shall  show  your 
Lordships  that  even  with  us  the  construction  contested  for  would  not  be  a  forced  one. 
Lord  Coke  (lib.  1,  cap.  1,  sect.  1,)  lays  it  down  that  if  you  pass  a  pasture  you  must  do 
it  in  this  way : — '  If  a  man  hath  twenty  acres  of  land,  and  by  deed  grantetih  to  another 
'  and  his  heirs  v&tturam  terrce ' — that  is,  the  pasture  of  the  ground, — '  and  maketh  liveiy 

*  of  seisin,  secundum  formam  ehartcB,  Uie  hud  itself  shall  not  pass,  because  he  hath  a 

*  particular  right  in  the  land ;  for  thereby  he  shall  not  have  the  houses,  timber,  tiees, 

*  mines,  and  other  real  things,  parcel  of  the  inheritance,  but  he  shall  have  the  vesture 
'  of  the  land.'  If  it  had  been  the  waterside  grass  of  the  land  or  terrw^  or  the  grass  upon 
the  waterside  ground,  it  would  have  been  the  pasturage,  and  pasturage  only.  If  a  man 
grants  to  another  '  omnes  boscos  imo8,  all  his  woods,  not  only  the  woods  growing  upon 
'  the  land  pass,  but  the  land  itself,  and  by  the  same  name,  shall  be  recovered  in  a 

*  prceeipe^  for  boscus  doth  not  only  include  the  trees,  but  the  land  also  whereupon  they 

*  grow.'  So,  if  a  man  grant — which  comes  nearer  to  this  case — all  his  pastures,  it  is 
not  the  right  of  grazing,  which  is  a  mere  easement ;  it  carries  the  land  on  which  the 
grass  grows,  and  upon  which  there  is  to  be  a  perception  of  that  pasture.  Then  he  adds, 
which  is  stronger  still,  'If 'a  man  grants  omneebrueras  ma%^  that  is  to  say,  his  heath, 
which  Lord  Coke  says,  with  his  usual  love  of  'etymology,  comes  from  the  French  word 
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bruyer,  and  is  called  ro»  ia  the  British  tongue — by  that  grant '  the  soil  where  heath  doth 
'  grow  passeth,  and  may  be  demanded  by  that  name  in  ^'prmcipe^  which  is  a  writ  of  right 
in  a  real  action,  and  which  cannot  apply  to  a  right  of  pasture.  When  Lord  Coke  says 
a  prcBcipe  shall  lie,  he  means,  that  the  demandant  may  demand  it  of  the  tenant  in  a  real 
action  by  a  writ  of  right,  and  in  the  case  of  tenant  in  tail  by  a  formedon,  as  if  it  was 
land  and  real  estate.  There  are  other  illustrations  of  the  same  sort,  clearly  showing, 
that  if  such  words  are  not  used  so  as  to  divest  it  from  the  land,  and  show  you  are  grant- 
ing the  vestures  only,  the  land  whereon  it  is  stated  the  vegetation  is  growing  shall  pass. 
I  therefore  conceive — and  I  need  not  go  back  so  far  as  the  Court  seems  to  have  done — 
that  these  words  in  law  would  be  sufficient  to  carry  a  feu  of  what  we  have  here,  a 
narrow  strip  of  land,  lying  between  the  water  and  the  houses,  called,  not  the  waterside 
grass  of  the  ground,  but '  the  waterside  grass.'  The  words  are  used  as  descriptive.  One 
part  is  called  the  steading  which  is  not  land  any  more  than  grass ;  the  other  is  called 
the  waterside  grass.  The  [249]  steading  is  that  upon  which  the  house  may  be  built, 
and  the  other  is  that  upon  which  the  grass  is  growing,  and  which,  in  other  cases,  would 
be  called  the  watersidmgs  or  waterside  stony  ground,  or  whatever  else  would  better 
describe  it ;  but  as  grass  grew  there,  ^  waterside  grass  *  is  used  as  descriptive.  Upon 
these  grounds  I  am  of  opinion,  without  any  hesitation,  that  I  ought  to  advise  your  Lord- 
ships to  pronounce  a  judgment  affirming  the  interlocutor  complained  of,  and  dismissing 
the  appeal." 

The  House  of  Lords  ordered  and  adjudged,  That  the  interlocutor  complained 
of  be  affirmed. 

AppdlarM  Authorities.— 2  Ersk.  9,  14,  &  36. 

CaldweU — Evans,  Stevens,  and  Floioer, — Solicitors. 

[Cf.  Baird  jr  Co.  v.  Feuars  of  Kilsyih,  6  R.  122,  127]. 


V.  Wilson  &  Shaw  256  [2  S.  62 ;  1  W.  &  S.  620  ;  6  S.  891 ;  7  S.  767], 

Claud  Russell,  Campbell's  Trustee,  Appellant — Pemierton — P.  Bdbertson. 

Earl  of  Brbadalbanb,  Respondent — Tinnet/---D.  MacIfieU. 

4th  April  1831. 

Assignation — Partnership— Taok. — Circumstances  in  which  held  (affirming  the 
judgment  of  the  Court  of  Session)  that  an  assignation  of  the  share  of  company 
stock,  consisting  of  leases,  had  been  effectually  transferred. 

Right  in  Sbouritt — Rbtbntion. — ^Held,  (affirming  the  judgment  of  the  Court  of 
Session,)  that  an  ex  facie  absolute  assignation  of  the  share  in  a  company,  qualified 
by  a  declaration  in  a  back  bond,  that  it  was  granted  in  security  of  a  specific  debt, 
entitled  the  assignee  to  retain  in  security  of  a  general  balance  arising  on  other 
debts  subsequently  contracted. 

This  was  the  sequel  of  the  case,  reported  ante,  I.  621. 

On  the  13th  of  March  1745,  a  co-partnery  was  formed,  for  working  quarries 
at  Easdale,  under  the  name  of  the  Marble  and  Slate  Company  of  Nether  Lorn, 
and  on  the  23d  of  May  1748  Lord  Glenorchy  granted  two  leases  to  the  partners  of 
that  company.  Eventually  Colin  Campbell  of  Carwhin  and  John  Campbell, 
cashier  of  the  Royal  Bank,  Edinburgh,  became  the  sole  partners.  The  son  of 
Campbell  of  Carwhin  succeeded  to  the  estates  of  Lord  Glenorchy  and  the  earldom 
of  Breadalbane,  and  also  to  his  father  as  a  partner  in  the  company.  He  was  thus 
the  landlord  of  the  company,  and  also  one  of  the  two  constituent  partners.  The 
business  of  the  partnership  was  carried  on  by  an  overseer  at  the  quarries,  who 
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superintended  the  workmen  and  managed  the  business  generally,  while  the  cash 
department  was  confided  to  the  partner,  John  Campbell,  who  resided  in  Edin- 
burgh ;  he  was  also  agent  and  manager  of  the  Earl's  estates.    In  March  1813 
Campbell  obtained,  for  his  accommodation,  two  bills  from  the  Earl,  one  for 
L.5000,  and  the  other  for  L.1000 ;  and  in  security  of  the  Earl's  relief,  Campbell, 
on  the  23d  of  June  thereafter,  executed  an  ex  fdcie  absolute  and  unqualified 
conveyance  of  "his  interest  or  share  in  the  stock  and  effects  of  the  Marble 
"  and  Slate  Company  of  Netherlom,  with  all  profits  or  dividends  arising  there- 
"  from,  from  and  after  the  11th  day  of  November  last,  or  from  whatsoever  day 
"  may  happen  to  be  the  date  of  the  last  annual  balance  of  accounts  of  said 
"  company,  and  all  right,  title,  and  interest  which  he  (John  Campbell)  had 
"  thereto,  or  to  the  said  profits  or  dividends,  or  to  the  tacks,  subjects,  stock, 
"  utensils,  instruments,  tools,  and  other  imple-  [257]  -ments  and  effects  whatso- 
"  ever,  belonging  or  that  may  belong  to  the  said  company,  with  the  contracts  or 
"  article  of  agreement  of  the  said  company,  and  tacks,  leases,  prorogations,  and 
"  other  writings  belonging  to  them,  in  so  far  as  he  had  any  right  or  title  thereto." 
On  the  other  hand,  the  respondent  granted  a  back  bond,  declaring  that  the  deed  of 
assignation  had  been  granted  to  him  "  in  trust,  and  for  my  relief  and  indemnity 
"  of  the  said  cautionary  obligations  (the  bills  sdready  mentioned),  come  under  by 
"  me,  on  account  of  the  said  John  Campbell  or  his  foresaids,  and  whenever  the 
'*  said  John  Campbell  or  his  aforesaids  shall  relieve  me  of  payment  of  the  bills 
"  above  mentioned,  if  the  same  be  put  into  circulation,  and  of  the  payment  of  all 
"  other  bills  which  I  may  hereafter  accept,  without  value,  or  on  his  account, 
"  and  for  his  accommodation  merely ;  and  of  all  damage,  interest,  and  expence 
"  which  I  may  have  been  put  to  in  r^ard  to  the  said  bills,  as  cautionary 
*'  engagements ;  or  whenever  I  shall  recover  payment  of  the  same  from  him,  and 
"  of  all  charges  and  expences  incurred  in  relation  to  the  premises,  in  any  manner 
"  of  way ;  I,  the  said  John  Earl  of  Breadalbane,  do  hereby  bind  and  oblige  me, 
"  my  heirs,  executors,  and  successors  whomsoever,  on  the  expence  of  the  said 
"  John  Campbell  or  his  foresaids,  to  denude  of  the  foresaid  trust-conveyance, 
"  and  to  retrocess  the  said  John  Campbell  and  his  foresaids  in  their  own  right 
"  and  place  of  the  premises ;  declaring,  that  I  am  not  to  be  liable  any  farther 
"  than  for  my  actual  intromissions  by  virtue  of  the  conveyance  aforesaid ;  and 
"  that  I  am  not  to  be  liable  in  diligence,  nor  for  omissions  of  any  kind.    But 
"  declaring,  that  I  shall  be  obliged,  as  I  hereby  bind  and  oblige  myself  and  my 
"  foresaids  to  account  to  the  said  John  Campbell  and  his  foresaids,  for  all  sums 
"  of  money  which  I  actually  receive  in  virtue  of  this  conveyance,  beyond  the 
"  foresaid  principal  sums  of  L.5000  and  L.1000,  and  interest,  &c" 

The  bill  for  L.1000  was  retired  by  Campbell,  but  the  Earl  was  obliged  to  pay 
the  one  for  L.5000. 

The  deed  of  assignation  was  delivered,  at  the  time  of  its  execution,  to  the 
Earl,  but  nothing  farther  took  place  till  1818.  In  that  year  Campbell  was 
indebted  to  the  Earl,  as  managing  his  estates,  in  upwards  of  L.10,000,  and 
announced  his  inability  to  pay  the  amount  In  consequence  of  an  arrangement 
made  for  [258]  the  purpose  (as  was  allied)  of  effectually  securing  the  Earl,  Camp- 
bell intimated,  on  the  28th  of  May,  to  the  overseer,  that  the  bifis  were  in  future 
to  be  drawn  payable  to  the  overseer's  order  at  the  Royal  Bank,  and  to  be  blank 
indorsed  by  him.  A  copy  of  this  letter  was  transmitted  by  Campbell's  son  (John 
Archibald  Campbell,  W.S.)  who  had  been  employed  by  the  Earl  as  his  law  agent, 
and  explaining,  that  the  bills  which  were  formerly  payable  to  his  father,  after 
being  accepted  by  the  purchasers,  were  to  be  made  payable  to  the  overseer,  and 
indorsed  by  him  to  the  Royal  Bank,  who  would  draw  the  proceeds,  and  retain 
them  till  farther  orders.  The  overseer  acknowled^  receipt  of  the  letter  of  the 
28th  of  May ;  but  the  arrangement  not  proving  satisfactory  to  the  Earl,  he  wrote, 
on  the  2d  of  June,  to  John  Archibald  CampfoU,  a  letter  of  which  no  copy  was 
preserved,  but  to  which  the  following  answer  was  returned  on  the  6th :  "  My 
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"  Lord,  I  have  the  honour  of  your  Lordship's  letter  of  the  2d,  which  I  shall  have 
"  the  honour  of  answering  in  a  day  or  two.  Meantime  b^  to  intimate,  that  Mr. 
"  Clerk,  advocate,  will  point  out  the  steps  necessary  to  be  adopted  for  your 
"  Lordship's  complete  and  exclusive  interest  in  the  quarries,  to  prevent  any 
"  obstruction  from  the  other  creditors ;  and  if  any  thing  is  necessary,  these  steps 
"  shall  be  immediately  adopted.  The  disposition  in  favour  of  your  Lordship 
"  was  prepared  under  the  advice  of  the  first  counsel,  and,  I  should  suppose,  was 
"  all  that  was  necessary,  you  being  entitled  to  enter  into  possession  whenever 
"  you  please,  and  the  form  of  doing  this  will  be  pointed  out  by  Mr.  Clerk.  In 
"  the  meantime,  the  money  that  may  come  in  will  be  lodged  as  your  Lordship 
"  directs,  in  your  own  name,  for  the  quarry,  at  the  Royal  Bank."  The  Earl  had 
also  directed  his  factor,  Duncan  Campbell,  to  require  the  overseer  to  take  the 
bills  payable  in  future  to  the  factor.  In  consequence  of  this  the  overseer  wrote 
to  John  Campbell,  stating,  that  "Lord  Breadalbane's  factor  called  here  this 
"  morning,  and  intimated  his  Lordship's  wishes,  that  the  bills  were  to  be  drawn 
"  in  future  payable  to  his  Lordship's  factor.  To  this  I  answered,  that  I  would 
"  write  you  on  the  subject.  You  will  please,  therefore,  send  me  the  exact  form 
"  you  wish,  and  the  kind  of  indorsation,  to  prevent  any  inaccuracy  hereafter,  as 
"  I  find  myself  at  a  loss  how  to  act  till  I  hear  particularly  on  the  subject."  On 
the  18th  [259]  John  Archibald  Campbell  wrote,  in  answer  to  the  overseer,  that 
"  My  father  will  himself  write  you  about  Easdale ;  in  the  meantime  I  b^  to 
"  mention  to  you,  that  the  bills  are  all  to  be  payable  and  drawn  in  favour  of  Mr. 
"  Duncan  Campbell,"  who  was  the  respondent's  factor. 

Accordingly  all  the  bills  drawn  after  the  31st  of  May  were  taken  payable  to 
the  factor,  and  delivered  to  him,  and  accounts  were  opened  with  banks  at 
Glasgow  and  Leith  (where  several  of  the  acceptors  resided),  in  the  Earl's  name 
sim^y,  and  also  one  with  the  Eoyal  Bank,  which  was  entitled  "  The  Earl  of 
"  Breadalbane  for  Easdale  Company."  Payments  were  drawn  by  the  factor,  and 
the  Earl  operated  on  the  accounts  by  orders  in  his  own  name. 

On  the  26th  of  June  a  notarial  intimation  of  the  assignation  was  made  to  the 
overseer ;  and,  as  this  was  considered  to  be  defective  in  form,  another  intimation 
was  made  on  the  31st  of  July. 

Campbell  was  rendered  bankrupt  on  the  21st  of  August  1818,  and  having 
executed  a  disposition  in  favour  of  Claud  Eussel,  accountant,  in  trust  for  behoof 
of  his  creditors,  he  brought  an  action  of  reduction  of  the  assignation  on  the  acts 
1621  and  1696,  but  relying  chiefly  upon  the  latter,  in  respect  that  intimation 
had  not  been  made  till  within  sixty  days  of  the  bankruptcy.  Lord  Pitmilly, 
upon  this  latter  ground,  decerned  in  terms  of  the  libel,  and  the  Court,  on  the 
3d  of  December  1822,  adhered  to  this  interlocutor :"  In  so  far  as  it  finds,  that 
"  in  respect  the  grantor  of  the  conveyance,  or  assignation  challenged,  was 
''  allowed  to  continue  in  possession  of  the  subject  conveyed,  and  that  no  intima- 
"  tion  of  the  assignation  was  made  till  within  sixty  days  of  his  bankruptcy,  the 
"  assignation  was  not  completed  to  the  effect  of  giving  a  preference  to  the 
"  assignee,  in  a  question  with  the  creditors  of  the  cedent ;  but  before  answer, 
"  remit  to  his  Lordship  to  hecur  parties  further  on  the  conclusions  of  the  libel, 
"  and  do  as  he  shall  see  cause." 

The  Earl  having  appealed,  a  remit  was,  on  the  28th  of  June  1825,  made,  "  to 
"  review  generally  the  interlocutors  complained  of  in  the  said  appeal ;  and  in 
"  reviewing  the  same,  the  Court  is  especially  to  consider,  how  and  to  whom 
"  intimation  [260]  of  the  assignation  ought  to  have  been  given.  And  it  is 
*'  further  ordered,  that  the  Court,  to  which  this  remit  is  made,  do  require  the 
*'  opinion  of  the  Judges  of  the  other  Division,  in  the  matter  and  question  of  law 
"  in  this  case,  in  writing,  which  the  Judges  of  the  other  Division  are  so  to  give 
"  and  communicate  the  same ;  and  after  so  reviewing  the  interlocutors  com- 
"  plained  of,  the  said  Court  do  and  decern  in  the  cause  as  may  be  just" 

Under  this  remit,  the  following  opinion  was  delivei*ed  by  the  Lords  President, 
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Balgray,  Craigie,  Gillies,  Cringletie,  Meadowbank,  Mackenzie,  CJorehouse,  Medwyn, 
and  Newton,  being  the  consulted  Judges :  "  In  consequence  of  the  investigations 
"  which  have  taken  place,  and  the  productions  which  have  been  made  in  this 
"  case  since  it  returned  from  the  House  of  Lords,  we  think  that  the  question  as 
"  to  the  mode  of  completing  an  assignation  to  a  lease  does  not  arise  in  it    For 
"  it  appears,  that  the  predecessors  of  the  parties  in  this  case,  along  with  other 
"  persons,  entered  into  a  copartnery  (13th  March  1745),  under  fiie  name  of 
"  *  The  Marble  and  Slate  Company  of  Nether  Lorn.'    On  the  23d  May  1748 
"  Lord    Glenorchy  granted  two  leases  of    certain  subjects  to  the  partners 
"  nominatim, '  who,  by  contract,  becuing  date  13th  March  1745,  have  all  entered 
"  into  copartnery,  under  the  name  and  title  of  *  The  Marble  and  Slate  Company 
"  of  Nether  Lorn/    Two  of  these  partners,  Colin  Campbell  of  Carwhin,  and 
"  John  Campbell,  cashier  of  the  Boyal  Bank,  having  acquired  the  shares  of  the 
"  other  members  of  the  company,  thus  became  the  only  partners ;  and  it  appears 
"  that  the  two  leases,  which  would  expire  in  1801,  were,  by  a  deed,  dated  6th 
"  March  1771,  prorogated  by  the  landlord  to  them  equally,  their  heirs  and 
"  assignees,  for  the  space  of  two  nineteen  years.    By  an  agreement,  dated  23d 
"  March  1771,  on  the  narrative  of  the  prorogation  of  the  two  tacks,  and  evidently 
"  as  a  part  of  the  same  transaction,  the  two  parties,  Carwhin  and  John  Campbell, 
"  prorogated  and  prolonged  the  contract  of  copartnery  for  the  like  term  of  two 
"  nineteen  years,  *to  quadrate  and  agree  with  the  said  prorogation.'     Lord 
'*  Breadalbane,  the  son  of  Carwhin,  and  Mr.  John  Campbell,  the  son  of  the  other 
"  partner,  were,  in  1813,  the  only  partners  of  the  company  possessing  under  the 
'*  prorogated  tacks ;  and  the  [261]  interest  of  each  partner  in  it  was  merely  the 
''  share  of  the  profits  he  was  entitled  to  draw  as  a  partner.    On  23d  June  1813 
''  Mr.  CampbeU  accordingly  granted  an  assignation  of  his  *  interest  or  share  in 
"  the  stock  and  effects  of  The  Marble  and  Slate  Company  of  Nether  Lorn,'  in 
"  favour  of  Lord  Breadalbane,  assigning  his  interest  or  share,  from  and  after 
"  Martinmas  1812,  in  security  of  certain  sums  advanced  to  Mr.  Campbell    Lord 
*'  Breadalbane  did  not  immediately  act  on  this  assignation ;  but  he  states,  that 
"  on  2d  June  1818  he  gave  notice,  by  a  letter  of  that  date,  to  Mr.  Campbell's 
''  son,  that  he  was  now  to  avail  himself  of  the  assignation ;  and  he  desired  the 
"  money,  received  in  payment  of  the  bills  drawn  for  sales  at  the  quarry,  to  be 
*'  paid  into  the  Boyal  Bank  in  his  name  for  the  quarry,  instead  of  being  received 
"  by  Mr.  Campbell  as  foimerly.    Mr.  Campbell  jun.  acknowledged  the  receipt 
"  of  this  letter  on  the  6th  of  June.    Lord  Breadalbane's  letter  is  not  produced ; 
*'  and  the  creditors  do  not  admit  that  the  above  was  the  import  of  it,  though 
"  there  seems  to  be  strong  presumptive  evidence  of  it,  both  from  the  terms  of 
''  the  answer  of  the  6th  June,  and  because  immediately  afterwards  Mr.  Campbell 
"  did  give  notice  to  the  manager  at  the  quarry,  that  the  mode  of  drawing  the 
"  bills  was  to  be  changed ;  and  a  new  accoomt  was  also  immediately  opened  with 
**  the  Boyal  Bank,  in  the  name  of  the  Earl  of  Breadalbsme,  for  the  Easdale 
"  Slate  Company ;  so  that,  either  by  the  letter  of  the  2d  June,  or  by  some  other 
"  communication,  verbal  or  written,  it  is  plain  that  notice  was  given  to  the  above 
''  effect,  and  that  a  corresponding  change  of  possession  took  place,  which  gave 
"  full  effect  to  the  assignation  1813.    fiierefore  we  hold  this  to  be  all  that  was 
**  necessary  to  secure  to  one  of  the  partners  the  share  of  the  stock  belonging  to 
"  the  other  partner  which  he  had  previously  assigned  to  him,  being  of  opinion 
"  that  the  legal  form  of  intimation  is  not  necessary  to  complete  an  assignation, 
"  whereby  one  of  two  partners  assigns  his  share  in  the  company's  stock  to  the 
"  other.    The  notice  here  given  was  necessary,  only  because  the  assignation  had 
''  not  been  operated  upon  at  first,  which  made  it  necessary  to  intimate,  that  the 
"  right  under  it  was  for  the  future  to  be  made  avaQable ;  and,  for  this  purpose, 
**  such  notice  was  sufficient.    But  in  this  case  the  transfer  is  still  farUier  un- 
•*  challengeable,  as  the  notice  was  followed  up  by  Lord  [262]  Breadalbane 
"  obtaining  possession  of  all  bills  after  that  date  made  payable  to  the  company, 
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"  as  well  as  the  proceeds  of  such  as  were  then  in  the  circle,  as  is  established  by 
"  the  letter  and  memorandum  of  29th  June  1818.  The  notice  of  2d  June  1818, 
"  and  the  possession  following  upon  it,  were  prior  to  the  sixty  days  preceding 
"  Mr.  Campbell's  bankruptcy,  which  took  place  only  on  21st  August  1818 ;  and 
**  therefore  we  consider  Lord  Breadalbane's  right  to  Mr.  Campbell's  interest  or 
"  share  of  the  stock  of  the  company,  subsequent  to  the  above  notice,  unchallenge- 
"  able  at  the  instance  of  the  other  creditors,  who  have  no  title,  either  by  diligence 
•*  or  otherwise,  to  compete  with  this  assignation." 

On  advising  this  opinion,^  the  Court,  on  the  3d  of  July  1827,  altered  the 
interlocutor  appealed  ^m ;  repelled  the  [263]  reasons  of  reduction,  "  except  in 
"  so  far  as  it  is  allied  that  the  conveyance  brought  imder  challenge  was  granted 
"  in  trust  and  security  only,  and  to  a  limited  extent ;  remit  to  the  Lord  Ordinary 
**  to  hear  parties  further  on  that  allegation,  and  do  as  he  shall  see  cause ;  but, 
"  guoad  tUtra,  assoilzie  the  defender  from  the  rescissory  conclusions  of  the  libel ; 
"  find  no  expences  due,  so  far  as  hitheiljo  incurred." 

Under  tins  remit  the  Earl  maintained,  that  as  he  had  an  unqualified  assigna- 
tion to  Campbell's  share,  he  was  entitled  to  retain  it  in  liquidation,  not  only  of 
the  L.5000,  but  also  of  all  other  debts  contracted  and  due  to  him  by  Campbell 
posterior  to  the  date  of  the  assignation.  On  the  other  hand,  the  trustee 
maintained,  that  as  the  assignation  was  qualified  and  restricted  by  the  back 
bond,  the  assignation  could  not  be  extended  to  any  other  debt  than  that  in 
respect  of  which  it  had  been  granted.  The  Lord  Ordinary  [Mackenzie]  found, 
**  that  the  defender  (the  Earl)  has  right  to  retain  possession  of  the  share  in  the 
*'  Easdale  concern  libelled,  until  all  the  debts  due  to  him  by  Mr.  John  Campbell, 
*'  and  contracted  after  the  date  of  the  assignation  of  the  said  share,  shall  be 

^  Lord  Justice  Clerk  observed,  "Judgment  must  of  course  be  pronounced  in  con- 
formity to  the  opinion  of  the  consulted  judges ;  but  I  am  not  prepared  to  assent  to  all 
the  propositions  contained  in  that  opinion.  I  have  the  greatest  repugnance  to  the 
tranidFerence  of  the  share  of  a  partner  kept  concealed  from  the  world,  the  partner  being 
allowed  to  go  on  with  the  management  Suppose  the  company  had  been  involved  in 
ruin,  could  this  man  have  been  reHeved  of  his  liability  by  what  has  taken  place )  In 
such  a  case  the  Court  would  be  obliged  to  determine  whether  something  more  was  not 
necessary  to  transfer  than  a  simple  assignation.  Then  as  to  the  supposed  change  of 
possession,  it  rests  on  a  very  narrow  basis.  It  may  have  been  a  very  convenient 
arrangement,  but  I  can  see  no  change  of  possession,  or  such  a  transference  as  in  my 
opinion  the  law  requires." 

Lord  Glenlee. — "  I  acquiesce  so  far  in  the  opinion  as  to  think  that  there  are  here  no 
termini  hdbUes  for  determining  the  question,  whether  intimation  is  necessary  to  complete 
an  assignation  to  a  lease.  There  are  two  reasons  for  intimation  in  transference  of  this 
description, — one  to  put  the  party  in  mala  fide,  which  does  not  occur  here,  and  the  other 
to  the  manager,  which  is  an  act  of  possession  of  the  right,  and  the  only  one  which  in 
many  circumstances  can  be  had.  Now,  I  cannot  conceive  a  right  that  does  not  require 
either  actual  possession  or  intimation ;  and  the  question  here  is,  whether  there  was  such 
actual  possession  as  to  vest  the  right  t  There  was  no  doubt  a  possession,  but  I  have  a 
difficulty  in  ascribing  it  to  the  right  If  I  bring  a  quantity  of  grain  into  a  cellar,  and 
intimate  to  the  keeper  of  the  cellar  that  he  is  to  hold  it  for  me,  tlutt  puts  him  in  mala  fide 
to  give  it  to  another,  and  it  is  an  act  of  possession ;  but  if  he  sends  me  some  bolls  of  it, 
that  is  no  act  of  possession,  and  does  not  complete  the  transference.  In  the  same  way 
here,  though  the  bills  going  into  Lord  Breadalbane's  possession  were  transferred,  that 
did  not  necessarily  transfer  the  right  On  the  whole,  I  have  a  certain  degree  of  difficulty 
in  concurring  with  the  opinion." 

Lord  PitmiUy. — "  If  this  case  comes  to  be  quoted  as  a  precedent,  I  can  hold  it  to 
decide  nothing  but  what  is  stated  in  the  first  sentence  of  the  opinion ;  and  I  still  think 
that  in  a  question  with  creditors  a  transference  of  a  lease  reterUa  poeseeeione  is  not  good." 

Lord  AUotoay. — "  I  concur  with  the  consulted  judges.  There  is  no  person  to  whom 
the  assignation  could  have  been  intimated ;  there  were  only  two  proprietors,  and  there 
is  no  instance  of  an  intimation  to  servants  in  order  to  transfer  property." 
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"  paid ; "  and  assoilzied  the  Earl  from  the  declaratory  conclusions  of  the  lihel, 
and  found  him  entitled  to  expences.  He  also  issued  the  subjoined  note  of 
his  opinion.!  The  trustee  reclaimed,  but  the  Court  on  the  18th  of  June  1829 
adhered. 

Bussell  appealed. 

Appellant. — 1.  The  deed  of  assignation  in  favour  of  the  respondent  being  a 
conveyance  of  Campbell's  right  to  certain  [264]  leases,  or  alternatively  a  con- 
veyance of  Campbell's  interest  in  a  society  whose  property  consisted  of  leases, 
could  not  be  rendered  effectual,  except  by  possession  either  natural  or  civil  on 
the  part  of  the  respondent.  But  the  facts  of  the  present  case  show  that  there 
have  been  no  possession ;  and  accordingly  the  respondent  was  so  satisfied  of  this, 
that,  acting  under  the  advice  of  counsel,  he  attempted  to  make  his  right  real  by 
intimation  of  the  assignation  in  June  and  July  1818.  This,  however,  was  quite 
unavailing,  both  in  itself  and  because  it  took  place  within  sixty  days  of  the 
bankruptcy,  and  consequently  fell  within  the  statute  1696. 

2.  As  the  assignation  was  granted  expressly  in  relief  of  two  obligations 
specially  mentioned  in  the  back  bond,  the  respondent  cannot  make  use  of  that 
assignation  as  a  security  for  the  general  balance  due  to  him  by  CampbelL  It 
may  be  true,  that  in  questions  with  third  parties,  or  in  relation  to  heritable 
rights,  the  qualifications  of  a  back  bond  may  be  ineffectual ;  but  this  is  a  question 
with  the  assignee  and  gi-anter  of  the  back  bond,  and  relative  to  a  right  of  a 
person«J  nature.  The  case,  therefore,  must  be  judged  of  as  if  the  qualifications 
of  the  back  bond  appeared  on  the  face  of  the  assignation,  and  in  such  a  case  it 
is  undoubted  that  the  respondent  would  not  enjoy  a  more  extensive  benefit  than 
that  which  appeared  from  the  terms  of  the  deed  itself. 

[265]  Respondeat. — 1.  The  respondent  stands  in  a  double  position.  He  is, 
with  reference  to  the  leases,  the  landlord,  and  is  also  a  partner  in  the  stock  of 
the  company.    The  leases  form  part  of  that  stock,  and  the  question  relates 

1  "  The  Lord  Ordinary  conceives  that  it  is  not  possible  to  view  this  as  a  case  of  a 
right  in  security,  limited  by  its  own  nature,  and  incapable  to  afford  a  title  of  right 
to  more  than  is  sufficient  for  the  payment  of  the  debt  secured.  In  this  case  the 
assignation  is  not  limited.  It  warrants  entire  possession  in  the  share  of  the  concern, 
and  that  simply  and  absolutely ;  and  accordingly  the  back  bond  binds  the  defender  to 
reconvey  and  account  for  the  profits.  It  does  not  seem  to  the  Lord  Ordinary  possible, 
without  contradicting  the  principle  established  by  a  series  of  decisionR^  to  find  that  the 
defender  is  bound  to  reconvey  and  account,  without  notice  of  the  debt  afterwards 
incurred  to  him  by  Mr.  CampbelL" 

Lord  Justice  Clerk  observed,  "  I  expected  a  greater  attempt  would  have  been  made 
by  Mr.  Eussell  to  draw  a  distinction  between  this  case  and  those  cited  by  Lord 
Breadalbaue ;  for  otherwise,  the  principle  being  laid  down  in  those  cases  that  where 
the  conveyance  is  out  and  out,  though  with  a  back  bond,  effect  must  be  given  to  it, 
even  as  to  subsequent  advances,  we  cannot  alter  the  interlocutor  without  going  in  the 
face  of  those  decisions,  which,  notwithstanding  the  ingenious  argument  on  the  part  of 
Mr.  Kussell,  I  cannot  feel  myself  warranted  to  do.  A  case,  it  is  true,  occurred  this 
session,  where  goods  deposited  by  a  party  in  possession  of  them  were  held  not  subject 
to  retention  for  future  contractions  (Stuart  &  Fletcher,  May  19,  1829,  7  S.  &  D.  622). 
That  arose,  however,  from  the  circumstance,  that  the  depositation  was  for  custody 
alone,  and  no  other  purpose ;  and  I  think  that  case  steers  clear  of  those  quoted  by 
Lord  Breadalbane ;  and  although  I  felt  a  difficulty  in  that  case,  I  am  for  a^ering  in 
the  present." 

Dyrd  Glerdee, — "  I  rather  think  the  interlocutor  right" 

Lord  PitmUly. — "  I  also  think  that  this  case  must  be  ruled  by  those  already  decided, 
and  in  particular  by  the  case  of  Admiral  Maitland  (Nov.  23,  1827,  6  S.  &  D.  109), 
which  has  so  fixed  the  matter  that  it  is  impossible  to  get  over  it.  Were  it  not  for  it^ 
however,  I  should  haVe  had  great  doubt,  considering  that  this  is  not  a  question  with  third 
parties,  but  with  Lord  Breadalbane  himself  competing  with  other  oreiditors  in  the  face 
of  his  own  back  bond." 
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mainly  to  the  transfer  of  Campbeirs  share  of  the  stock.  But  in  either  view  the 
right  of  the  respondent  was  complete  prior  to  the  sixty  days  preceding  the 
bankruptcy.  The  delivery  of  the  assignation  was  in  either  case  sufficient.  In 
relation  to  the  transaction  as  one  between  landlord  and  tenant,  it  was  a  direct 
yielding  up  of  the  possession  by  the  tenant  to  the  landlord,  and  it  would  have 
been  absurd  for  the  respondent  to  have  gone  through  the  ceremony  of  intimating 
the  assignation  to  himself.  Again,  with  reference  to  the  share  of  the  stock,  the 
delivery  also  operated  a  complete  transfer ;  for  as  the  respondent  and  Campbell 
were  the  only  partners,  and  they  could  not  fail  to  be  aware  of  the  deeds  to  which 
they  themselves  were  parties,  any  farther  intimation,  either  to  the  one  or  to  the 
other,  would  have  been  idle.  Neither  was  there  any  necessity  for  intimation  to 
the  overseer,  who  was  merely  the  servant  of  the  respondent  and  Campbell ;  and 
he  could  have  done  nothing  more  than  have  made  them  aware  of  what  they 
already  knew  perfectly,  that  the  share  had  been  transferred.  But  in  fact  there 
was  actual  possession  by  the  respondent,  independent  of  the  mere  delivery,  more 
than  sixty  days  prior  to  the  bankruptcy. 

2.  It  has  been  settled  by  a  series  of  decisions,  and  especially  by  the  case  of 
Maitland,  that  an  ex  fade  absolute  disposition  or  assignation,  although  qualified 
and  restricted  by  a  back  bond,  entitles  the  disponee  or  assignee  to  hold  possession, 
not  only  in  security  of  the  sums  originally  advanced,  but  also  of  those  subse- 
quently contracted.  This  rests  upon  the  plain  principle,  that  the  bankrupt,  or 
any  other  person  in  his  right,  cannot  insist  on  being  reinvested  till  he  shall  do 
justice  by  repaying  those  advances  which  have  been  made  in  reliance  on  the 
security  thus  created. 

Lord  Chancellor. — "  My  Lords,  this  case,  if  it  were  to  be  made  the  groimd  of  layiog 
down  a  general  rule  of  law,  or  any  general  doctrine  touching  the  right  of  making 
assignments,  would  rise  into  one  of  much  more  importance  than  now  belongs  to  it.  The 
noble  [266]  and  learned  Lord,^  now  no  more,  who  advised  yoiur  Lordships  when  the 
case  was  last  before  the  House,  seemed  to  take  this  view  of  the  case.  He  thought  that 
the  learned  Judges  of  the  Court  below  had  not  sufficiently  attended  to  some  of  the 
points  which  he  wished  to  have  brought  before  them,  and  which  by  the  judges  of  the 
Second  Division  had  not  been  considered ;  and  he  remitted  it  to  that  Court  for  review, 
and  for  the  opinion  of  the  judges  of  the  other  division.^  That  opinion  has  been  taken, 
and  the  consulted  judges  have  entirely  agreed  with  their  brethren,'  not  raising  the 
question  of  disputed  law,  but  avoiding  it,  and  applying  the  admitted  law  to  the  facts. 
Upon  looking  into  their  opinion  upon  the  facts  and  circumstances  of  the  case,  and  the 
opinion  of  the  judges  from  whom  the  appeal  was  first  brought,  I  feel  entirely  satisfied 
with  the  judgment  pronounced  by  theuL  I  do  not  deal  with  the  general  proposition, 
either  that  intimation  is  necessary  or  unnecessary,  or  that  possession  is  necessary  or 
unnecessary ;  and  not  feeling  called  upon  to  deliver  my  opinion  upon  those  points  at 
all,  this  judgment  of  your  Lordships  will  only  have  authority  in  cases  where  the  circum- 
stances— where  the  species  facti  may  be  the  same  with  the  circumstances  or  species  facfi 
in  the  present  case.  I  observe,  however,  that  a  very  great  difference  exists  in  the 
ground  taken  on  the  part  of  the  appellant  here  from  that  which  he  took  in  the  former 
case.  Intimation  was  clearly  referred  to  in  the  judgment  of  the  Lord  Ordinary  in  the 
Court  below,  and  in  the  judgment  pronounced  by  Lord  Gifford — where  he  intimates  a 
strong  opinion  against  the  judgment  then  appealed  from,  and  he  desires  the  Court  to  say 
to  whom  the  intimation  should  be  given,  clearly  showing  that  intimation  appeared  to 
him  to  be  no  immaterial  part  of  the  proceeding.  I  understand  that  to  be  abandoned ; 
for  when  they  are  asked,  if  an  intimation  was  necessary  to  whom  it  should  be  given, 
they  naturally  felt  the  pressure  of  the  consideration  that  the  landlord  would  be  the 
person — but  the  assignee  here  being  the  landlord,  and  having  intimation,  from  the 
relation  in  which  he  stood  to  the  other  party,  they  abandon  the  question  of  intimation, 
and  say  they  will  not  raise  it  If  they  did,  here  is  the  intimation,  from  the  accident  of 
Lord  Breadalbane  being  the  landlord.    Then  they  say  that  there  must  be  possession.   Now, 

1  Lord  Gifford.         «  i  Wilson  and  Shaw,  621.        «  5  Shaw  and  Dunlop,  891. 
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without  going  into  the  details  of  the  case,  I  hold  in  this  case  enough  passed,  either  in  the 
situation  of  Lord  Breadalbane  as  landlord,  who  has  necessarily  intimation,  or  in  the  circum- 
stances that  took  [267]  place  between  the  parties  after  the  assignment,  and  the  other  cir- 
cumstances referred  to  by  the  unanimous  opinion  of  the  ten  learned  judges,  to  bring  this 
case  within  all  the  requisites  laid  down  by  the  Court  of  Session  in  the  firat  instance,  and 
laid  down  and  recognized  by  the  consulted  judges  in  the  second  instance,  and  to  com- 
plete the  title  as  against  the  creditors  of  Campbell  the  assignor.  The  case  of  Brock 
ftn/ra,  p.  476]  has  been  very  much  pressed  upon  your  Lordships  at  different  parts  of  this 
discussion — both  at  the  former  and  the  present  stage.  If  that  had  been  an  unanimous 
decision,  or  any  thing  nearly  unanimous,  and  had  been  acquiesced  in  as  a  decision  that 
stood  upon  contrary  principles  to  former  cases,  I  should  have  thought  it  had  great 
weight,  provided  the  facts  of  this  case  were  such  as  to  require  me  to  decide  that  point ; 
but  as  I  think  they  do  not  require  me  to  decide  that  pointy  the  case  of  Brock  becomes 
comparatively  unimportant.  Nevertheless,  beside  the  circumstance  of  it  being  under 
appeal  at  this  moment,  I  must  say,  there  is  the  narrowest  possible  minority  in  support 
of  the  rale  laid  down, — the  President,  Lord  Meadowbank,  Lord  Mackenzie,  Lord 
Corehouse,  Lord  Moncreifi^  and  Lord  Newton  making  six  for  it^  and  Lord  Eldin,  who, 
if  I  see  distinctly,  is  against  that  part  of  the  judgment  which  requires  possession ;  Lords 
Balgray  and  Gillies  protest  against  it;  Lord  Craigie  delivers  a  long  and  elaborate 
judgment  opposing  it;  and  Lord  Fullerton  delivers  an  equally  elaborate  judgment, 
coming  to  a  different  conclusion  from  the  last ;  so  that  here  are  six  to  five — a  bare 
msgority  in  favour  of  the  doctrine ;  and  I  cannot  avoid  reminding  your  Lordships  that 
the  learned  counsel  at  the  bar,  following  the  way  in  which  the  doctrine  is  treated  below, 
do  not  maintain  that  natural  possession  is  required,  which  the  text-writers  require,  bat 
natural  or  civil  possession  only.  Now,  I  understand  the  natural  possession  of  an  assign- 
ment, from  dealing  with  it ;  but  I  am  not  so  sure  that  I  understand  civil  possession, 
unless  by  civil  possession  is  meant  intimation,  and  then  I  understood  that  too ;  and 
there  is  a  passage  in  the  report  of  the  case  which  inclines  me  to  think  it  may  mean  that 
It  looks  as  if  they  thought  that  intimation  constituted  civil  possession ;  but  I  do  not 
consider  it  necessary  for  me  to  say  that  I  approve  of  the  case  of  Brock  any  more  than 
that  I  doubt  it,  or  disapprove  of  it  That  case  will  come  to  be  heard  before  your 
Lordships  in  the  course  of  the  paper ;  and  if  the  question  there  arises — stripped  of  the 
special  fact — whether,  by  the  Scotch  law,  possession  is  necessary ;  and  if  so,  what  kind 
of  dealing  and  of  intimation  constitutes  civil  possession — what  kind  of  intimation  is 
necessary  and  sufficient ;  and  if  possession  should  be  necessary,  whether  that  kind  of 
inti-  [2&]  -mation  is  sufficient  to  transfer  against  other  successors  the  right  of  assign- 
ment— ^this  House  will  decide  that  question ;  but  that  question  of  law  does  not  appear 
to  me  to  arise  in  the  present  case.  The  other  ground,  as  to  what  this  assignation  will 
cover,  I  hold  to  be  decided  by  a  constant  series  of  adjudged  cases ;  and  I  can  see  no 
reason  why  we  should  not  adhere  to  them.  I  shall  therefore  move  your  Lordships  that 
the  interlocutor  appealed  from  be  affirmed,  without  costs." 

The  House  of  Lords  ordered  and  adjudged,  That  the  interlocutor  complained 
of  be  affirmed. 

Appellants  Autharitie8.^{l.)—3  Ersk.  5,  5,  6 ;  Syme's  Trustee,  May  23,  1806  (No. 
13,  Appendix,  Tack) ;  1  Bell,  67 ;  2  Ersk.  6,  25 ;  3  Stair,  2,  6 ;  Kelk.  45 ;  2  Bell,  11  ; 
Douglas,  June  6,  1794  (2802);  Yeoman,  Feb.  2,  1812 ;  Brock,  Nov.  29,  1822,  (2  S.  & 
D.  52,  and  3  W.  &  S.  75),  and  March  5,  1830,  (8  S.  &  D.  647)  [and  5  W.  &  S.  476]  ; 
Watson,  Nov.  19,  1750  (850). 

Respondenfs  AuthorUte8.-^l,)—3  Stair,  1,  9 ;  3  Ersk.  5,  4  ;  2  Bankton,  193.— (2.) 
—3  Ersk.  4,  20;  Broughs  Creditors,  Nov.  26,  1793  (2585);  Dougall,  June  11,  1794 
(Bell's  Cases,  41);  Eobb's  Creditors,  June  7,  1808  (No.  5,  AppencUx,  Compensation); 
Maitland,  Nov.  23,  1827  (6  S.  &  D.  109) ;  1  Bell,  5. 

Spottiswoode  and  JRobertson — J.  (7Aa2m«r,— Solicitors. 
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V.  Wilson  &  Shaw  269  [8  S.  618]. 

Maxwell  and  Co.,  Appellants. — Mr.  John  Campbell — Mr.  Sandford. 

Stevenson  and  Co.,  Bespondents. — Mr.  SerjearU  Spankie — Mr.  P.  Robertson. 

4th  April  1831. 

Sale. — Statute  6  Geo.  IV.  c.  112.  Where  giain,  situated  in  a  bonded  warehouse,  was 
sold  by  the  occupier  to  another,  who  ordered  it  to  be  transferred  to  an  agent, 
making  an  advance  on  the  faith  of  it ;  and  the  seller  delivered  his  set  of  the  keys 
to  the  agent,  the  other  set  remaining  with  the  revenue  officer  :  Help,  (reversing  the 
judgment  of  the  Court  of  Session,)  that,  although  no  written  agreement  of  transfer 
had  passed  between  the  seller  and  buyer,  and  no  entry  was  made  in  the  books  of 
the  revenue  officers,  yet  complete  delivery  had  been  made  to  the  agent,  and  that  the 
above  statute  did  not  apply. 

By  the  82d  section  of  the  4  Greo.  IV.  c.  24,  entitled  "  An  act  to  make  more 
"  effectual  provision  for  permitting  goods  imported  to  be  received  in  warehouses 
"  or  other  places,  without  payment  of  duty  on  the  first  entry  thereof/'  it  is 
enacted,  "  That,  from  and  after  the  commencement  of  this  act,  every  sale,  fairly 
"  and  bona  fide  made  by  the  importer  or  importers,  proprietor  or  proprietors,  of 
"  any  goods  or  merchandize  which  shall  have  been  secured  under  the  provisions 
"  of  this  act  in  any  warehouse  in  the  actual  occupation  of  such  importer  or 
"  importers  or  proprietor  or  proprietors,  such  goods  and  merchandize,  and  the 
"  possession  thereof,  shall,  by  such  sale,  be  transferred  to  and  shall  be  vested  in 
''  the  purchaser  or  purchasers  thereof,  to  all  intents  and  purposes  whatever, 
"  although  such  goods  or  merchandize  shall  continue  in  such  warehouse ;  and 
''  such  goods  or  merchandize  so  sold,  or  the  possession  thereof,  or  any  title 
"  thereto,  shall  not  pass  to  or  be  vested  in  any  assignee  or  assignees  of  such 
*'  importer  or  importers  or  proprietor  or  proprietors,  under  any  conmiission  of 
<'  bankrupt  which  may  issue  against  such  importer  or  importers  or  proprietors, 
**  before  such  goods  or  merchandize  shall  have  been  removed  by  the  purchaser 
''  or  purchasers,  or  their  assigns,  out  of  or  from  such  warehouse ;  and  every  such 
''  sale  shall  be  valid  against  such  assignee  or  assignees  under  any  such  com- 
"  mission  of  bankrupt,  any  law,  custom,  or  usage  to  the  contrary  notwithstanding ; 
*'  provided,  that  upon  every  such  sale  there  shall  have  been  a  written  agreement, 
"  signed  by  the  parties,  or  a  written  contract  of  sale,  made,  executed,  and 
**  delivered  by  a  broker  or  brokers,  or  other  person  or  persons,  l^ally  autho- 
"  [270]  -rized,  for  and  on  behalf  of  the  parties  respectively,  and  the  amount  of 
''  the  price  stipulated  in  the  said  contract  or  agreement  shall  have  been  actually 
"  paid,  or  seciured  to  be  paid,  by  the  purchaser  or  purchasers  of  such  goods  or 
**  merchandize,  and  that  a  transfer  shall  have  been  entered  in  a  book  to  be  kept 
"  for  that  purpose  by  his  Majesty's  officers  of  revenue  having  the  charge  of  such 
"  warehouse;  which  book  the  conmiissioners  of  his  Majesty's  customs  and 
"  excise,  both  or  either,  as  the  case  may  be,  are  hereby  directed  to  cause  to  be 
"  kept  by  such  officer,  and  produced  on  demand ;  and  the  said  officer  is  hereby 
"  required  to  make  such  entry  of  transfer,  specifying  the  date  of  such  entry, 
"  upon  the  application  of  the  owners  of  the  said  goods  or  merchandize :  pro- 
"  vided  also,  that  no  such  assignment  shall  affect  the  bond  given  to  his  Majesty, 
"  on  the  warehousing  of  the  goods  or  merchandize,  for  securing  the  payment  of 
"  the  duties  thereon,"  By  the  9th  section  of  the  6  Geo.  IV.  c.  112  [repealed 
by  16  &  17  Vict  c.  107  and  that  by  39  &  40  Vict  c.  36],  which  is  entitled 
'*  An  act  for  the  warehousing  of  goods,"  and  proceeds  on  a  recital  that 
it  was  desirable  to  consolidate  the  laws  relative  to  the  customs,  it  is  enacted, 
"  That  if  any  goods,  lodged  in  any  warehouse,  shall  be  the  property  of  the 
''  occupier  of  such  warehouse,  and  shall  be  bona  fide  sold  by  him,  and  upon  such 
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'*  sale  there  shall  have  been  a  written  agreement,  signed  by  the  parties,  or  a 
'*  written  contract  of  sale,  made,  executed,  and  delivered  by  a  broker  or  other 
"  person  l^ally  authorized,  for  or  on  behalf  of  the  parties  respectively,  and  the 
"  amount  of  the  price  stipulated  in  the  said  agreement  or  contract  shall  have 
*'  been  actually  paid  or  secured  to  be  paid  by  the  purchaser,  every  such  sale 
"  shall  be  valid,  although  such  goods  shall  remain  in  such  warehouse ;  provided, 
"  that  a  transfer  of  such  goods,  according  to  such  sale,  shall  have  been  entered 
"  in  a  book  to  be  kept  for  that  purpose  by  the  ofl&cer  of  the  customs  having  the 
"  charge  of  such  warehouse,  who  is  hereby  required  to  keep  such  book,  and  to 
"  enter  such  transfers,  with  the  dates  thereof,  upon  application  of  the  owners  of 
"  the  goods,  and  to  ptoduce  such  book  upon  demand  mada" 

In  the  month  of  July  1829  the  respondents,  Stevenson  and  Co.,  merchants  in 
Leith,  imported,  by  the  Robert  Brandt  from  Archangel,  1229  quarters  of  oats. 
At  this  time  they  were  the  tenants  of  a  bonded  warehouse,  situated  in  the 
Citadel  of  North  Leith,  in  which  they  lodged  the  grain,  in  terms  of  the  last 
[271]  of  these  statutes — the  oflScer  of  the  customs  having  one  set  of  keys,  while 
they  had  another.  On  the  13th  they  sold  the  grain  to  John  Bennie  of  Phantassy, 
at  the  pric-e  of  L.1016,  for  which  he  granted  his  bill,  payable  four  months  after 
date.  On  the  same  day  Bennie  transmitted  a  note  to  Stevenson  and  Co., 
directing  them  to  deliver  the  grain  to  Maxwell  and  Co.,  com  factors  in  Leith, 
and  his  ordinary  agents.  In  consequence  of  this  order  Stevenson  and  Ca  sent 
their  set  of  the  keys  to  Maxwell  and  Co.,  accompanied  by  the  following  letter : 
"  Leith,  14th  July  1829.— Messrs.  Maxwell  &  Co.,  Leith.— Gentlemen,— Per 
"  bearer,  we  hand  you  the  keys  of  Sanders's  lofts.  No.  53-2  and  3,  Citadel,  North 
"  Leith,  where  the  oats  ex  Robert  Brandt  are  lying ;  and  beneath  you  have  a 
"  note  of  the  different  weighings  by  the  porter  at  delivery.  The  quantity  is 
"  1229  imperial  quarters.    We  are,  &c 

"Thos.  Stevenson  &  Co." 

Maxwell  and  Co.  thereupon  granted  their  acceptance  for  £2000  to  Bennie, 
on  the  credit  of  this  consignment,  and  another  of  500  quarters  of  wheat.  This 
was  acknowledged  by  Bennie  in  the  following  letter:  "Maxwell  &  Co.,  Leith. — 
**  Edinburgh,  15th  July  1829. — ^Dear  Sirs, — I  have  this  day  received  from  you 
"  your  acceptance  for  £2000,  at  3  months,  as  advance  on  500  qrs.  wheat,  as  per 
"  order  on  Anderson  and  Gavin ;  also  to  account  of  about  1200  qrs.  of  oats 
"  delivered  to  you  by  Thos.  Stevenson  &  Co.    Yours  truly, 

"  John  Bennie." 

No  written  agreement  passed  between  Stevenson  and  Co.  and  Bennie,  and  no 
transfer  was  made  in  the  book  of  the  officer  of  the  customs. 

Early  in  August  Bennie  became  bankrupt,  and  Stevenson  and  Co.,  on  the 
15th,  presented  a  petition  to  the  Judge  Admiral,  setting  forth  the  sale  to  Bennie 
and  hu  bankruptcy,  the  order  of  delivery,  the  above  clause  of  the  6  Geo.  IV.  c. 
112,  and  praying  for  a  warrant  of  service  upon  the  officers  of  the  customs,  upon 
Bennie  and  Maxwell  &  Co.;  and  ''to  decern  and  ordain  the  said  collector, 
"  comptroller,  and  officer,  having  the  charge  of  the  said  warehouse,  to  deliver  to 
"  the  petitioners  the  said  cargo  of  oats,  upon  their  paying  the  duties  legally 
''  chargeable  thereon ;  and  in  the  meantime  to  grant  an  interdict,  prohibiting 
"  and  discharging  the  said  John  Bennie  [272]  and  Maxwell  &  Co.,  from  removing 
"  the  said  oats,  or  any  part  thereof,  from  the  said  warehouse,  and  also  prohibiting 
"  and  discharging  the  said  officer,  having  the  charge  of  the  said  warehouse,  from 
"  making  any  entry  in  the  book  kept  by  him,  importing  that  any  sale  or  transfer 
"  of  the  said  oats  has  taken  place,  or  from  delivering  the  said  oats,  or  any  part 
"  thereof,  to  the  said  John  Bennie  or  Maxwell  &  Co.,  or  to  any  other  person 
''  than  the  petitioners ;  and  in  the  event  of  any  opposition  being  made  to  this 
"  petition  by  any  of  the  parties  above  mentioned,  to  find  the  party  making  such 
"  opposition  liable  in  the  expences  hereof  and  of  the  procedure  to  follow 
"  hereupon." 
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The  officers  of  customs  lodged  answers,  but  the  discussion  on  the  merits  took 
place  with  Maxwell  &  Co.  alone.  In  defence,  they  maintained,  1st,  that  the 
delivery  of  the  keys  was  not  merely  symbolical,  but  real  and  actual  delivery  of 
the  grain ;  and,  2d,  that  the  statute,  6  Geo.  IV.  c.  112,  did  not  apply  to  this  case, 
because  it  had  reference  to  the  case  of  a  general  bonded  warehouse,  where,  from 
the  variety  of  goods,  the  actual  control  and  possession  could  not  be  given  to  the 
purchjwer,  but  remained  in  that  of  the  seller.  Whereas,  in  the  present  case,  the 
exclusive  possession  and  control  of  the  warehouse  had  been  given  to  defenders. 
Maxwell  and  Co.,  except  in  so  far  as  related  to  the  duties.  To  this  it  was 
answered  by  Stevenson  &  Co. ;  1st,  that  even  at  common  law  there  had  been  no 
completed  delivery,  seeing  that  there  was  a  joint  custody,  and  consequently,  the 
goo<k  being  still  in  transitu,  they  were  entitled  to  prevent  farther  delivery  being 
made ;  and,  2d,  that  the  terms  of  the  statute  were  quite  explicit,  the  provision 
being  express,  that  in  order  to  form  a  complete  sale  there  must  be  an  entry  made 
in  the  books  of  the  officer. 

The  Juc^e  Admiral  pronounced  this  interlocutor:  "  Finds,  that  the  oats  in 
"  question,  after  being  imported  by  the  petitioners,  were  lodged  in  a  bonded 
"  warehouse,  of  which  the  petitioners  kept  one  set  of  keys  and  the  officers  of 
"  customs  another,  and  the  petitioners  entered  the  goods  at  the  custom-house, 
"  and  granted  bond  for  payment  of  the  duties,  after  the  usual  manner ;  finds, 
"  that  the  mode  of  transferring  such  goods  is  provided  for  in  the  ninth  section 
"  of  the  6th  of  George  the  Fourth,  chapter  112 ;  finds,  that  the  transfer  to 
"  Maxwell  &  Co.  was  not  made  in  terms  of  that  provision  of  the  statute, 
*'  [273]  and  that  the  delivery  of  the  petitioners'  set  of  keys  to  Maxwell  &  Co. 
"  did  not  constitute  a  legal  traditio :  therefore  appoints  the  said  Maxwell  &  Co. 
"  to  restore  to  the  petitioners  the  keys  of  the  wcurehouse,  and  prohibits  and 
**  discharges  them  from  interfering  with  the  petitioners'  right  to  said  oats ;  but, 
"  in  respect  of  the  delivery  which  the  petitioners  made  of  the  keys,  finds  them 
"  not  entitled  to  expences ;  and  with  respect  to  the  officers  of  the  customs,  in 
"  respect  that  the  oats  were  entered  by  the  petitioners,  and  bond  granted  by 
"  them  for  payment  of  the  duties,  finds,  that  said  officers  were  not  entitled  to 
"  deliver  the  oats  to  any  other  person  than  the  petitioners,  unless  a  transfer  had 
''  been  made,  in  terms  of  the  9th  section  of  the  said  statute;  and  as  such 
"  transference  did  not  take  place,  there  was  no  occasion  to  call  the  officers  of 
''  the  customs  as  parties  to  this  action ;  therefore  assoilzies  them,  and  finds  them 
"  entitled  to  their  expences."  He  thereafter  recalled  it,  in  so  far  as  it "  appoints 
"  the  keys  to  be  delivered  to  Stevenson  &  Co.,  in  respect  that  the  original 
"  petition  contains  no  prayer  to  this  effect,  but  qiioad  vltra  adhere,"  and  com- 
municated his  opinion  in  the  subjoined  note.^ 

Maxwell  &  Co.  complained  to  the  Court  of  Session  by  advocation,  but  their 

^  "  It  appears  to  me  that  the  clause  of  the  statute  in  question  is  precisely  applicable 
to  the  case  which  has  occurred,  and  that  the  object  of  the  Legislature  was  to  introduce 
a  special  mode  of  transference  of  all  goods  which  were  bonded  in  a  cellar  occupied  by 
the  proprietor  of  the  goods,  whether  the  occupation  was  qua  proprietor  or  qtun  tenant ; 
and  it  appears  plain,  that  the  occupation  alluded  to  is  that  which  existed  at  the  time  of 
the  sale.  In  all  probability  the  view  of  the  Legislature  was  to  prevent  collusive  or 
fictitious  sales  which  might  take  place,  if  a  mere  delivery  of  one  set  of  keys  of  the  ware- 
house were  deemed  sufficient,  for  this  being  a  latent  act,  the  keys  might  be  delivered 
one  day  and  re-delivered  the  next :  whereas,  in  the  case  of  bonded  goods,  there  is  a  joint 
custody  of  the  officers  of  the  revenue,  and  of  the  custodier  of  the  cellar ;  and  it  was 
proper,  not  only  that  the  joint  custodiers  should  be  both  parties  to  the  sale,  but  the  mode 
of  transference  prescribed  rendered  the  transaction  a  public  act.  Had  the  clause  not 
been  so  express,  I  would  have  been  induced  to  order  an  inquiry  into  the  practice  of 
diflTerent  ports ;  but  the  words  being,  as  I  interpret  them,  clear,  I  do  not  think  that  such 
an  inquiry  would  be  justifiable." 
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Lordships^  (2d  March  1830)  afiSrmed  the  jadgments  by  repelling  the  reasons  of 
advocation,  and  remitting  sirnpliciier,  with  expences. 

^  Lord  OringleUe  obseryed,  ''  This  appeared  to  me  to  be  one  of  the  plainest  cases  in 
the  world.  It  is  true,  that  in  the  case  of  a  party  having  goods  in  his  private  warehouse, 
if  he  sell  the  goods  and  deliver  up  the  keys  that  is  tradition  of  every  thing.  There  is 
nobody  there  to  intimate  to.  The  act  of  parliament^  however,  does  not  apply  to  that 
case,  but  to  bonded  warehouses  alone.  If  statutes  provide  a  mode  of  carrying  any 
transaction  into  effect,  it  is  void  if  they  be  not  strictly  complied  with.  Now  the  cellar 
in  the  occupancy  of  Stevenson  and  Company  is  just  within  the  very  words  of  the  statute ; 
and  when  they  sell,  what  have  they  to  do  but  to  observe  the  requisites  of  the  statute  1 
The  sale  is  only  good,  if  transferred  in  the  books.  But  it  is  said  that  the  keys  were 
delivered  up.  Of  what  use  were  the  keys,  when  the  purchaser  could  not  get  in  without 
the  King's  keys  %  They  could  not  give  him  access,  and  were  of  no  use  but  to  authorize 
him  to  have  the  sale  entered,  and  ^  goods  transferred  in  the  books.  Even  if  the  6th 
Geo.  lY.  had  never  been  pa^ed,  and  the  question  were  on  the  old  law,  I  should  say  that 
this  sale  was  not  effectual ;  and  I  can  have  no  sort  of  doubt  that  the  interlocutor  of  the 
Judge  Admiral  is  right" 

Lord  Qlefdee, — *'  I  am  of  the  same  opinion.  The  6th  Geo.  lY.  makes  a  distinction 
between  the  case  where  the  goods  are  the  property  of  the  occupier  of  the  warehouse,  or 
of  another  party ;  and  I  have  no  doubt  on  the  meaning  of  the  words.  The  words  are 
not,  if  the  whole  goods  are  sold ;  but,  if  any  goods  in  the  warehouse  are  sold,  the  act 
takes  effect  Stephenson  and  Company  were  occupiers,  and  I  am  at  a  loss  to  see  how 
the  act  should  not  apply.  An  attempt  was  made  in  the  inferior  court  to  distinguish 
when  there  were  other  goods  in  the  warehouse ;  but  there  is  a  new  view  taken  now, 
which  astonishes  me — ^that  delivery  of  the  key  makes  the  buyer  the  occupier  of  the 
cellar.  How  did  he  come  to  be  proprietor  of  the  goods  %  The  transference  must  first  be 
made  out  to  him,  and  it  is  good  for  nothing,  if  the  solemnities  required  by  the  acts  are 
not  preserved." 

Lord  PitmiUy, — ''  This  question  is  attended  with  difficulty ;  and  it  is  a  new  case, 
though,  on  considering  it,  I  concur  in  the  opinions  deUvered.  The  question  depends 
entirely  on  the  construction  of  the  9th  section  of  the  statute.  There  is  a  distinction 
made  between  goods  belonging  to  the  occupier  of  the  warehouse,  and  goods  belonging  to 
a  person  not  the  occupier ;  and  the  act  only  applies  to  the  former  case.  This  is,  because 
there  cannot  be  intimation  to  the  keeper  of  the  warehouse ;  and  the  act  provides  a  mode 
of  transfer,  by  intimation  to  the  King's  officer.  The  statute  does  not  say  that  the 
solemnities  are  not  necessary  where  the  keys  are  delivered ;  and  I  see  no  authority  for 
saying  that  delivery  of  the  keys,  which  is  not  mentioned  in  the  statute,  should  be 
equivalent  to  entry  in  the  books,  which  is  required ;  and  therefore,  though  this  might 
have  been  a  reasonable  provision,  yet,  taking  the  woids  of  the  statute,  I  concur." 

Lord  Justice-Clerk, — "  I  must  say,  after  paying  all  attention  to  the  act,  &c  that  so 
far  from  considering  this  a  question  free  from  difficulty,  I  think  it  one  of  great 
difficulty  and  nicety  indeed,  and  I  doubt  exceedingly  how  &r  the  construction  put  upon 
the  statute  is  apphcable  to  the  case  here.  I  do  not  think  the  facts  are  sufficiently  set 
forth  in  the  record,  particularly  as  to  the  character  of  cellars  for  bonded  com.  If  there 
were  in  the  cellar  other  goods  which  could  not  be  taken  out  without  payment  of  the 
duties,  the  act  of  parliament  unquestionably  applies,  as,  in  such  a  case,  it  would  be 
merely  an  attempt  to  give  symbolical  delivery,  by  delivering,  for  half  an  hour,  the  keys 
which  must  be  forthcoming  to  take  out  the  other  goods.  The  case  alluded  to  seems  to 
be  that  of  a  general  bonded  warehouse ;  and  the  statute  provides  a  rule  of  transfer, 
without  removal,  to  afford  facility  for  the  purposes  of  trade.  The  meaning  is  plain,  and 
the  reason  was,  that  no  intimation  could  be  made  to  the  keeper  of  the  cellar,  who  is  the 
vendor  himself.  But  the  case  here  is  different  We  must,  under  this  record,  assume 
that  there  were  no  other  goods  in  the  cellar.  Then,  this  person  being  occupier,  is  his 
case  provided  for  f  I  think  it  is  attended  with  very  considerable  doubt ;  and  when  it  is 
averred  that,  in  practice,  entry  in  the  books  is  never  required,  in  any  great  port  in  the 
kingdom,  in  circumstances  like  the  present,  I  confess  that  I  doubt  exceedingly  the 
appUcation  of  the  statute." 


Digitized  by 


Google 


Y.  mimm  UfOULW,  MAXWELL  AND  GO.   V.   STEVENSON   AND  CX).  561 


[274]  Maxwell  &  Co.  appealed. 

AppdlarUs. — ^The  Court  below  have  applied  the  provisions  of  the  statute  to  a 
case  which  does  not  fall  within  it.  These  pro-  [275]  -visions  were  meant  to 
protect  purchasers  from  the  hardship  arising  from  the  rule  of  the  common  law, 
in  regard  to  the  necessity  of  actual  delivery,  although  every  other  precaution 
had  been  adopted  to  put  the  third  parties  on  their  guard.  This  had  been 
strongly  brought  under  public  notice  in  the  case  of  Elnowles  v.  HorsfalL  In 
that  case  certain  casks  of  brandies,  deposited  partly  in  bonded  vaults  occupied 
by  the  seller,  and  partly  in  bonded  warehouses  kept  by  a  third  party,  were  sold, 
and  marked  with  the  initials  of  the  purchaser,  and  the  sale  was  notorious  to 
those  who  were  carrying  on  trade  in  the  neighbourhood.  The  duties  not  being 
paid,  they  remained  in  their  original  position,  and  on  the  bankruptcy  of  the 
seller  they  were  claimed  by  his  assignees.  The  Court  of  King's  !&3nch  found 
themselves  constrained  to  prefer  the  assignees,  notwithstanding  that  the 
purchskser  had  bondfde  paid  the  price,  and  the  casks  had  been  marked  with  his 
initials.  To  remedy  this  evil,  it  was  suggested,  that  wherever  goods  were  so 
situated  that  the  purchaser  could  not  receive  exclusive  possession  of  the  ware- 
house by  reason  of  other  goods  being  placed  there,  it  should  be  held  suflScient 
delivery  that  a  written  agreement  of  sale  had  taken  place,  and  an  entry  thereof 
to  be  made  in  a  book  to  be  kept  by  the  oflBcer  of  the  customs.  Accordingly  the 
4  Geo.  lY.  c.  24,  provides,  that  in  the  case  of  the  sale  of  goods  situated  ''  in  any 
"  warehouse  in  the  actual  occupation  of  such  importer  or  importers  or  proprietor 
"  or  proprietors,  such  goods  and  merchandize,  and  the  possession  thereof,  shall 
"  by  such  sale  be  transferred  to  and  shall  be  vested  in  the  purchaser  or 
''  purchsksers  thereof,  although  such  goods  or  merchandize  shall  continue  in  such 
"  warehouse ; "  and  that  the  same  shall  be  effectual  against  any  assignee  under  a 
commission  of  bankrupt,  provided  that  there  was  a  written  agreement  of  sale, 
the  price  paid  or  secured,  and  an  entry  made  [276]  in  the  books  of  the  officers  of 
the  revenua  The  same  provision  is  in  substance  introduced  into  the  6  Geo. 
IV.  c.  112,  which  was  not  intended  to  repeal,  but  to  consolidate  the  previous 
existing  statutes.  In  the  present  case  the  whole  quantity  of  grain  was  trans- 
ferred to  the  appellants,  and  the  exclusive  possession  of  the  warehouse  given  to 
them  by  delivery  of  the  keys,  so  that  it  did  not  remain  in  the  occupation  of  the 
respondents,  but  in  that  of  the  appellants ;  and  consequently  the  Court  below 
acted  erroneously  in  applying  the  statute  to  a  case  of  this  nature. 

Respondents. — ^The  words  of  the  statute  are  plainly  applicable  to  every  sale  of 
bonded  property,  where  the  goods  are  within  any  warehouse  occupied  by  the 
seller.  Numerous  questions  have  arisen  at  common  law  as  to  what  shoidd  be 
held  constructive  or  actual  delivery  where  goods  were  so  situated ;  and  in  order 
to  obviate  these  disputes  (which  were  highly  prejudicial  to  commerce)  the  legis- 
lature expressly  enacted,  that  if  goods,  situated  in  the  warehouse  of  the  seUer, 
should  be  sold,  and  actual  delivery  not  made,  they  should  only  be  held  to  be 
delivered  provided  a  written  transfer  were  executed,  and  an  entry  thereof  made 
in  the  books  of  the  officer.  But  in  the  present  case  the  goods  were  situated  in 
premises  occupied  by  the  respondents,  for  the  rent  of  which  they  are  responsible, 
were  never  delivered,  no  transfer  made,  and  no  entry  in  the  revenue  bcK)ks.  It 
never  could  be  the  intention  of  the  l^islature  to  establish  a  rule  in  such  general 
terms,  which  was  to  have  reference  only  to  particular  classes  of  cases,  and  which 
would  necessarily  be  productive  of  litigation,  in  ascertaining  the  matter  of  fact 
whether  the  particuls^  case  fell  within  the  class. 

Lord  Chanobllor. — *'  My  Lords,  I  really  consider  the  present  question  so  perfectly 
free  from  doubt,  that  I  do  not  trouble  you  to  hear  the  counsel  for  the  appellant  in  reply. 
Their  Lordships  in  the  Court  below  appear  to  have  differed  extremely  upon  it.  One  says, 
that  it  appears  to  him  one  of  the  plainest  cases  in  the  world ;  and  then  he  goes  on  to 
state,  as  a  general  maxim  of  law,  that  '  if  statutes  provide  a  mode  of  carrying  any 
'  transaction  into  effect,  it  is  void  if  they  be  not  strictly  complied  with.'  The  rule  of 
S.B.R.  V.  36 
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law  is  much  nearer  the  reveise;  for  unless  the  statute  b  imperative,  and  provides, 
expressly  or  by  plain  implication,  for  the  invalidity  of  an  [277]  instrument  if  the 
requisites  be  not  complied  with,  it  is  merely  directory ;  and  one  of  the  propositions  in 
law,  the  best  known  and  most  commonly  cited,  is,  that  a  directory  order  in  a  statute 
needs  not  be  complied  with.  Where  it  is  merely  directory,  there  is  no  forfeiture,  no 
nullity,  no  invalidity  by  a  breach  of  the  direction ;  and  in  all  such  cases  the  question  is, 
whether  the  order  is  directory  or  imperative,  or,  what  is  the  same  thing,  treats  a  matter 
as  a  condition  precedent.  Now,  the  description  the  learned  judge  gives  of  what  he 
deems  imperative  is  descriptive  of  that  which  is  directory.  However,  be  that  as  it  may, 
there  are  more  serious  objections  to  this  decision.  The  next  learned  judge  never  seems 
to  have  applied  his  mind  to  the  question,  whether  or  not  that  principle  touched  the 
case.  Lord  Pitmilly  considers  it  a  difficult  case,  but,  upon  the  whole,  concurs  in  the 
opinion  delivered,  and  says,  it  depends  upon  the  construction  of  the  9th  section  of  the 
statute.  But  this  is  clearly  wrong — it  does  not  depend  upon  that ;  it  depends  upon 
whether  the  9th  section  of  the  act  applies  to  this  case.  That  is  the  question  if  there  be 
a  question.    Then  observes  the  Lord  Justice  Clerk, '  I  must  say,  after  paying  all  attention 

<  to  the  act,  &c.,  that  so  far  from  considering  this  a  question  £ree  from  difficulty,  I  think 

<  it  is  one  of  great  difficulty  and  nicety  indeed ;  and  I  doubt  exceedingly  how  far  the 
*  construction  put  upon  the  statute  is  applicable  to  the  case  here.'  But  the  rest  of  his 
opinion  clearly  shows  that  he  never  got  a  full  and  distinct  view  of  the  question  before 
us,  which  is  simply  this.  Whether  there  is  any  thing  at  common  law,  or  any  thing  in 
this  act,  that  renders  the  sale  invalid,  unless  a  compliance  is  had  with  the  directions  in 
the  9th  section?  Now,  we  in  this  country  being  familiar  with  the  act^  and  with  the 
case  of  Enowles  t;.  Horsfall,  and  knowing  how  far  that  case  and  this  9th  section  of  the 
act  apply, — plainly  see  the  mistake  into  which  the  Court  below  have  fallen.  Those 
judges  who  say  it  is  a  nice  question  are  really  almost  as  wrong  as  the  others.  There  is 
no  nicety  in  it ;  you  might  as  well  say  there  is  doubt  whether  the  eldest  son  is  heir  to 
his  father.  The  fact  is,  that  the  old  statute  of  James,  and  our  bankrupt  law,  generally 
give  to  the  creditors  of  a  bankrupt,  represented  by  the  assignee,  not  only  the  goods  in 
the  possession  of  the  bankrupt  by  a  title  of  his  own,  but  those  which  he  may  have  sold, 
but  of  which  he  retains  the  possession  and  management  If  he  has  the  outward  possession 
and  management  of  certain  goods,  though  he  has  sold  them,  and  got  the  purchase  money 
in  his  pocket,  those  goods  pass  to  the  assignee.  That  is  the  law  of  the  land  as  to 
bankrupts.  Then  comes  this  hard  case ;  and  in  all  these  cases  the  question  is,  Whether 
that  is  a  possession  within  the  meaning  of  the  act — whether  that,  which  is  an  appar^it 
possession,  satisfies  the  meaning  of  [2TO]  the  act  of  James?  That  question  arose  in  the 
case  of  Knowles  v.  HorsfalL  &e  party  there  had  a  lot  of  wines  in  his  cellars.  Enowles 
bought  them  by  a  sale-note  of  the  seller.  They  were  still  in  the  bonded  warehouse 
occupied  by  Horsfall ;  and  though  Knowles  entered  the  cellar  in  that  bonded  warehouse 
with  his  leave  and  licence,  and  put  a  K  upon  them,  and  severed  them  from  the  rest  of 
the  stock,  the  question  arose.  Whether  they  were  in  the  outward  possession  of  the 
bankrupt,  and  came  within  the  description  in  the  statute  of  James  f  The  Court  held 
the  affirmative  reluctantly,  though  they  had  no  doubt  upon  the  law,  but  they  held  it 
reluctantly,  and  expressed  their  opinion  that  it  was  a  hard  case,  because  it  was  from  the 
mere  circumstance  of  their  having  been  in  a  bonded  warehouse  that  the  question  could 
arise;  but  they  decided  the  question  against  the  purchaser,  and  in  favour  of  the 
assignees.  Now,  that  was  found  to  be  a  great  hardship,  and  which  could  only  have 
arisen  in  the  case  of  a  bonded  warehouse  occupied  by  the  bankrupt ;  and  it  was  conceived 
the  party  had  done  enough  by  marking  the  casks,  to  take  them  out  of  the  possession  of 
the  bankrupt.  And  this  section  was  inserted,  *  And  be  it  further  enacted,  that  if  any 
'  goods  lodged  in  any  warehouse  shall  be  the  property  of  the  occupier  of  the  warehouse, 
'  and  shall  be  bond  fide  sold  by  him.' — Can  any  mortal  man  imagine  that  the  act  should 
make  such  a  provision  for  validating  sales,  and  confine  the  validity  to  one  particular 
case,  that  may  not  happen  once  in  ten  times,  of  the  goods  being  in  a  warehouse  in  the 
occupation  of  the  seller  of  the  goods )  Why  should  not  the  same  provision  be  made  to 
render  valid  sales  where  the  goods  are  not  in  the  warehouse  of  the  seller  f  But  there  is 
no  such  provision.  Suppose  goods  in  the  king's  warehouse  or  under  the  king's  lock,  not 
in  the  possession  of  the  importer,  that  is  castis  omissus  in  the  statute.  I  do  not  see  why 
that  should  not  be  validated — the  one  is  just  as  good  as  the  other.  But  it  is  necessary 
that  they  should  be  bond  fide  sold.     A  sale  means  generally  a  bond  fide  sale,  or  it  is  no 
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sale ;  but  when  you  see  those  words  in  the  act,  it  means  such  a  sale,  in  such  a  form,  and 
upon  such  good  faith,  as  to  exclude  the  claims  of  third  parties, — '  and  upon  such  sale 
'  there  shall  have  been  a  written  agreement  signed  by  the  parties.  That  is  not  necessary 
to  make  a  sale  of  goods  in  your  warehouse,  or  any  other  place,  if  they  are  not  of 
L.10  value.  The  statute  of  frauds  does  not  require  it;  but  this  statute  requires  it, — 
'  or  a  written  contract  of  sale,  made,  executed,  and  delivered  by  a  broker  or  other 
'  person  legally  authorized,  for  or  on  behalf  of  the  parties  respectively,  and  the  amount 
'  of  the  price  stipulated  in  the  said  agreement  or  contract  shall  have  been  actually 
'  paid  or  secured  to  be  paid  by  the  purchaser.'  That  is  exactly  in  order  [279]  to 
show  it  must  be  a  band  fide  sale,  regularly  made  by  a  written  instrument  from  the 
seller  to  the  purchaser,  for  a  valuable  consideration — not  executory,  but  a  regular  sale 
executed,  securing  the  price  of  the  goods  sold.  This  is  quite  immaterial  to  a  common 
sale,  but  it  is  clearly  material  to  a  sale  that  is  to  have  the  effect  of  ousting  the  claims 
of  a  bankrupt's  creditors ;  and  to  take  it  out  of  the  operation  of  the  statute  of  James, 
'  every  such  sale  shall  be  valid  although  such  goods  shall  remain  in  such  warehouse, 
'  provided  that  a  transfer  of  such  goods,  according  to  such  sale,  shall  have  been  entered 

*  in  a  book  to  be  kept  for  that  purpose  by  the  officer  of  the  customs  having  the  charge 

*  of  such  warehouse,  who  is  hereby  required  to  keep  such  book,  and  to  enter  such 
'  transfers,  with  the  dates  thereof,  upon  the  application  of  the  owners  of  the  goods,  and 
'  to  produce  such  book  upon  demand  made.'  My  Lords,  I  have  therefore  no  doubt 
whatever.  No  man  can  doubt  that  this  decision  is  erroneous.  It  proceeds  upon  an 
erroneous  view  of  the  subject^  and  raises  up  an  invalidity  the  law  knows  nothing  of, 
and  then  says,  unless  you  bring  yourself  within  the  exception — a  sort  of  negative 
pregnant  arising  out  of  a  very  full  affirmative — the  transaction  is  invalid.  But  unless 
you  can  assume  that  to  be  the  law  which  is  perfect  nonsense,  I  do  not  see  how  it  is 
possible  to  maintain  this  decision.  With  respect  to  the  payment  of  duties  by  Messrs. 
Stevenson,  I  suppose,  upon  the  sale  to  Mr.  Eennie,  they  deducted  them,  recouping 
themselves  by  a  part  of  the  price  from  Mr.  Bennie ;  and  I  suppose  Mr.  Rennie  recouped 
himself  by  his  undersale  to  Messrs.  Maxwell ;  but  I  am  stopped  upon  that — that  must 
be  dealt  with  in  another  way.  Then  we  have  Messrs.  Stevenson  delivering  the  key  to 
Messrs.  Maxwell  and  Company,  admitting  them  to  be  the  purchasers  under  Mr.  Bennie. 
As  to  the  letters,  they  may  be  genuioe  letters — they  may  be  letters  written  by  Mr. 
Rennie  to  Messrs,  Maxwell — but  they  are  no  evidence  as  against  Messrs.  Stevenson. 
The  proof  of  the  matters  contained  in  them  ought  to  be  by  calling  the  parties  who 
wrote  them,  and  subjecting  them  to  cross-examination.  But  what  gets  rid  of  all 
the  difficulty  that  has  occurred  by  the  sale  by  Rennie  to  Maxwell  and  Company  is  this, 
that  Maxwell  and  Company  could  have  no  right  to  the  delivery  of  the  goods  from 
Stevenson,  except  by  virtue  of  that  sale  to  Rennie.  They  had  sold  to  Rennie,  and  they 
deliver  not  to  Rennie,  but  Maxwell  &  Co. ;  that  is  an  adoption  by  them  of  Ronnie's 
contract.  If  I  deliver  the  key  of  a  warehouse,  it  is  a  symbolical  delivery  of  the 
warehouse,  but  an  actual  delivery  of  the  goods  in  the  warehouse;  whether  it  is  a 
delivery  of  all  the  goods  I  have  there,  there  is  some  little  doubt  about ;  but  if  I 
deliver  the  keys,  with  a  delivery-note,  [280]  directing  the  stakeholder,  the  warehouse- 
man, or  the  King's  lock-keeper,  to  give  the  goods  up,  that  is  a  delivery  of  the  goods 
to  the  party;  and  all  question  as  to  tranHtus  or  stoppage  in  transitu  is  at  an  end. 
For  these  reasons  I  feel  no  hesitation  in  recommending  your  Lordships  to  reverse 
the  interlocutors  complained  of." 

The  House  of  Lords  ordered  and  adjudged,  That  the  interlocutors  complained 
of  be  reversed. 

AppeUantf^  Auth(ynties.—'\  Bell,  176;  Auld,  June  12,  1811  (F.C.);  Knowles,  5 
Bam.  &  Aid.  134  ;  1  Bell,  195. 

Bichardson  and  Cornidl — M'liae, — Solicitors. 
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V.  Wilson  &  Shaw  280  [2  8.  780 ;  6  8.  286  ;  7  8.  824]. 

Francis  Graham,  Appellant — T.  H.  Miller — Rutherford. 

Stewart  Jolly,  Kespondent — Lord  Advocate  {Jeffrey) — Zushington. 

29th  June  1831. 

Entail — Homolooation — Landlord  and  Tenant. — Held  (afi&rming  the  judgment  of 
the  Court  of  Session),  that  an  heir  of  entail  had  by  acts  of  homologation  rendered 
himself  liable  for  meliorations  under  an  obligation  granted  in  a  tack  by  a  preceding 
heir. — But,  2,  (reversing  the  judgment),  that  under  a  clause  in  a  lease,  providing 
that  the  tenant  should  have  right  to  the  difference  of  value  between  the  houses  on 
the  farm  at  the  date  of  the  tack,  and  of  those  on  the  farm  at  the  termination  of  it, 
the  tenant  was  entitled  to  the  value  in  so  far  as  the  houses  on  the  farm  at  the 
date  of  the  tack  were  improved,  or  others  suitable  to  the  farm  built  in  lieu  of  the 
same,  and  better  than  the  same  at  the  expiration  of  the  tack ;  but  not  of  houses 
built  new  except  as  above. 

Captain  Francis  Graham  executed  an  entail  of  the  estate  of  Morphie,  which 
contained  the  following  prohibition,  fortified  by  irritant  and  resolutive  clauses : 
— "  That  it  shall  be  noways  lawful  to  the  said  William  Barclay,  and  his  fore- 
"  saids,  nor  to  the  other  heirs  of  tailzie  herein  substituted  to  him,  to  alter, 
"  infringe,  or  break  the  said  tailzie,  order,  or  course  of  succession,  nor  to  sell. 
*'  dispone,  redeemablie  or  irredeemablie,  the  said  lands  of  Morphie-Meikle,  and 
**  lands  of  Pilmour,  nor  any  part  [281]  thereof,  nor  to  burden  the  same  with 
**  infef tments  of  annual  rent,  nor  any  yearly  duties,  more  or  less,  to  be  uplifted 
"  furth  of  the  same,  nor  to  contract  debts,  nor  to  give  bonds,  bills,  or  obligations 
"  therefor,  nor  to  do  any  other  fact  or  deed  whatsoever,  civil  or  criminal,  or 
"  even  treason,  (which  God  forbid),  whereby  the  said  lands  of  Morphie-Meikle, 
"  and  lands  of  Pilmour,  or  any  part  thereof,  may  be  evicted  from  them,  or 
"  become  caduciarie,  escheated,  or  confiscated,  or  the  order  and  course  of  tailzie 
"  and  succession  above  specified,  any  way  divested,  frustrated,  or  interrupted.** 
In  virtue  of  this  entail  William  Graham  succeeded  to  the  estate.  At  this  time 
the  lands  of  Morphie-Meikle,  and  of  Pilmour,  forming  part  of  the  estate,  was 
in  possession  of  Jean  Smith,  with  the  exception  of  a  sinall  part  held  by  James 
Abercrombie.  In  1762  Graham  let  these  lands  (with  the  exception  of  the  part 
possessed  by  Abercrombie)  to  William  Gibson,  his  heirs  and  assignees,  for  the 
period  of  fifty-seven  years,  at  a  rent  payable  partly  in  grain  and  partly  in 
money,  amounting  in  all  to  L.200  per  annum,  besides  a  grassum  of  L.100  instantly 
paid.  This  lease  Graham  bound  himself, ''  his  heirs,  executors,  and  successors 
*'  whatsoever,  to  warrant  to  be  good  and  sufQcient  to  the  said  William  Gibson 
**  and  Ms  foresaids,  at  all  hands  mortal"  Among  other  stipulations  it  contained 
the  following,  which  gave  rise  to  the  present  discussion : — '*  And  in  order  to 
"  encourage  the  said  William  Gibson,  and  his  foresaids,  to  make  parks  and 
"  enclosures  upon  the  said  farm,  and  to  plant  hedges  and  trees  along  the  dykes, 
"  ditches,  or  fences  thereof,  the  said  William  Grahame  hereby  binds  and  obliges 
"  himself  and  his  foresaids,  to  furnish  to  the  said  William  Gibson,  and  his  fore- 
"  saids,  gratis,  whatever  plants  of  hawthorn,  any  young  trees  they  shall  call  for, 
"  from  time  to  time,  for  planting  hedges,  for  enclosing  these  parks  or  enclosures, 
"  and  also  for  planting  trees  along  these  hedges,  or  other  dykes,  ditches,  or 
"  fences  enclosing  the  same ;  and  also,  at  the  issue  or  expiration  of  this  tack,  to 
"  pay,  or  allow  to  the  said  William  Gibson,  and  his  foresaids,  the  value  of  idl  those 
"  dykes,  ditches,  hedges,  and  other  fences  and  trees  to  be  so  planted,  according 
"  as  the  same  shall  hd  then  valued  and  appraised,  by  two  neutral  skilful  men, 
"  mutually  to  be  chosen,  both  by  the  heritor  and  tenant,  seeing  the  heritor  will  then 
"  have  the  benefit  of  all  those  fences  and  trees.    Furthermore,  it  is  hereby  pro- 
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"  vided  and  [282]  declared,  that  the  whole  houses  and  biggins  on  the  said  farm, 
"  except  the  dwellii^-house  after-mentioned,  are  to  be  estimated  and  appraised 
"  over  to  the  said  William  Gibson,  at  his  entry  thereto,  by  two  neutral  men, 
"  mutually  to  be  chosen  by  both  parties ;  and  as  the  dwelling-house  presently 
"  possessed  by  the  said  Jean  Smith  is  in  a  ruinous  condition,  therefore  the  said 
"  William  Gibson  hereby  binds  and  obliges  him,  and  his  foresaids,  at  his  entry 
"  to  the  said  land,  to  build  a  new  dwelling-house  on  the  ground  where  it  stands, 
"  not  less  than  thirty-six  feet  in  length,  and  fifteen  feet  in  breadth,  within  the 
"  walls ;  and  the  said  William  Grahame  binds  and  obliges  him,  and  his  foresaids, 
"  to  furnish  whatever  timber  shall  be  necessary  thereto,  for  making  it  a  good 
"  and  sufficient  farm-house,  with  a  loft  therein,  and  also  to  pay  to  him  L.120 
"  Scots,  for  helping  to  defray  the  charges  of  the  work,  and  that  at  the  first  term 
"  of  Whitsunday  or  Martinmas,  after  the  said  William  Gibson  shall  finish  the 
"  said  dwelling-house ;  and  the  said  William  Gibson  binds  and  obliges  him,  and 
"  his  foresaids,  to  transport  the  said  timber  from  Montrose,  or  any  place  of  the 
"  like  distance,  and  to  furnish  all  the  other  materials,  workmanship,  and  charges, 
*'  for  completing  the  said  dwelling-house ;  after  which,  that  house  is  also  to  be 
"  valued  and  appraised,  by  two  neutral  men,  to  be  mutually  chosen,  as  aforesaid : 
"  And  the  said  William  Gibson  and  his  foresaids  are  to  uphold  these  houses  and 
''  biggins  during  the  whole  space  of  this  tack ;  and  at  the  expiration  thereof, 
"  they  are  again  to  be  valued  and  appraised  by  two  neutral  men,  to  be  mutually 
"  chosen,  by  both  parties;  and  if  at  the  said  last  appreciation,  the  appraised 
"  value  of  these  houses  and  biggins,  including  the  dwelling-house  so  to  be  built, 
''  shall  exceed  the  values  thereof  at  the  first  appreciation,  then  the  said  William 
"  Grahame,  and  his  foresaids,  shall  be  bound  to  pay  or  allow  the  meliorations 
'*  to  the  said  William  Gibson,  or  his  foresaids.  And  on  the  contrary,  if  at  the 
**  last  appreciation  the  appraised  values  shall  be  less  than  at  the  first,  the  said 
"  William  Gibson,  and  his  foresaids,  shall  be  bound  to  pay  the  deterioration,  or 
"  deficiency,  to  the  said  William  Graheone,  or  his  foresaids."  No  valuation  was 
at  this  time  made,  and  on  the  death  of  Grahame  in  1776,  he  was  succeeded  by 
his  son  Robert.  This  person  in  1785  grsuited  a  lease  to  Gibson  of  the  part 
which  had  been  possessed  by  Abercrombie,  and  had  been  [283]  excepted  from 
the  former  lease.  It  was  to  endure  for  the  remaining  period  of  the  original 
lease,  contained  a  similar  clause  as  to  the  valuing  of  the  houses,  and  the  rent 
was  to  be  such  "  reasonable  sum  "  as  should  be  fixed  by  mutual  referees.  In 
1792,  Robert  Grahame  and  Gibson  subscribed  an  inventory  and  valuation,  by 
which  they  declared  that  the  true  appraised  value  of  the  houses,  as  at  the  time 
of  Gibson's  entry,  was  L36,  9s.  6d.,  and  that  this  should  form  "  a  rule  for  settling 
"  betwixt  the  heritor  and  tenant  regarding  the  houses  on  the  farm  at  expiry  of 
"  the  tack,  agreeably  to  the  stipulations  therein  contained."  On  the  death  of 
Robert  in  1793,  and  of  his  son  who  died  in  apparency  in  1794,  the  present 
appellant  (who  was  the  son  of  the  grantor  of  the  lease  and  brother  of  Robert,) 
succeeded  to  the  estate.  He  did  not  challenge  the  lease,  but  took  part  of  the 
rentj  and  on  the  18th  of  July  1799,  indorsed  the  following  declaration  on  the 
second  lease : — "  I,  Francis  Grahame,  do  hereby  declare,  that  the  yearly  rent 
"  payable  by  the  within  designed  William  Gibson,  for  the  possession  within 
"  mentioned,  was  fixed  at  seventeen  pounds  sterling,  and  the  same  has  accord- 
"  ingly  been  paid  since  his  entry  to  the  house ;  and  that  the  houses  thereon 
**  were  valued  and  appraised  to  fifteen  pounds  sterling,  at  the  period  stipulated 
"  for  that  purpose  by  the  tack."  In  the  course  of  the  same  year,  Gibson,  in 
consideration  of  LIOOO,  and  of  a  surplus  rent  of  Ii.90,  assigned  the  lease  to 
Stewart  Jolly,  who  in  consequence  entered  to  possession.  He  continued  undis- 
turbed, and  paid  the  rent  r^larly  to  Francis  Graham,  who  received  it  without 
objection  till  the  last  year  of  the  lease.  The  rent  of  that  year  Jolly  declined  to 
pay,  on  the  ground  that  it  was  greatly  more  than  extinguished  by  the  claim 
which  he  had  against  Graham  for  the  value  of  houses  on  the  farm,  which  he  had 
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either  repaired,  built  of  new,  or  erected.  In  consequence  of  this  Graham  applied 
to  the  Sheriflf  of  Kincardineshire  for  a  warrant  of  sequestration,  which  was 
opposed  by  Jolly  on  the  above  ground,  and  he  lodged  a  bond  of  caution  in 
common  form.  At  the  same  time  he  raised  an  action  against  Graham,  conclud- 
ing for  payment  of  L.1250,  8s.  11  Jd.,  as  the  sum  due  to  him.  The  sheriff  having 
repelled  the  claim  of  retention,  and  allowed  the  bond  to  be  enforced.  Jolly 
complained  to  the  Court  of  Session  by  advocation,  and  also  brought  up  hiis 
own  action  by  an  advocation  ob  contingentiam.  These  processes  were  after- 
[284]  -wards  (5th  Dec.  1820,  and  17th  Nov.  1821)  conjoined,  and  the  leading 
points  which  arose  were :  1.  Whether  Graham  was  liable  for  the  claim  made 
by  Jolly ;  and  2.  Supposing  that  he  was  so,  whether  he  was  liable  to  the  full 
extent  demanded  ? 

With  reference  to  the  first  of  these  points.  Jolly  contended  that  there  was  • 
no  effectual  prohibition  in  the  entail  sufficient  to  protect  an  heir  from  liability 
for  a  claim  of  this  nature.    But  he  mainly  rested  on  an  all^ation  that  Graham 
represented  the  granter  of  the  lease,  and  that  he  had  by  his  acts  and  deeds 
homologated  and  adopted  the  lease. 

In  regard  to  the  representation,  the  facts  stood  thus :  in  1748  an  entail  was 
made,  under  a  contract  of  marriage  between  Graham's  father  and  mother,  of  the 
estate  of  Ballindarg,  but  which  was  not  recorded  till  1792,  whereas  the  obliga- 
tions in  the  lease  had  been  contracted  in  1762.  In  virtue  of  this  entail  Graham 
succeeded  to  Ballindarg.  Under  the  same  deed  a  provision  was  made  in  favour 
of  the  younger  children,  which  was  to  be  payable  at  their  father's  death,  or  at 
their  respective  marriages  if  these  should  happen  previous  to  that  event.  Graham 
did  not  marry  before  his  father's  death ;  and  being  then  in  the  position  of  one 
of  the  younger  children,  he  received  L900. 

The  main  circmnstances  relied  on  in  support  of  the  plea  of  homologation 
were  that  Graham  received  payment,  without  objection,  of  the  rents  stipulated 
in  the  lease,  from  the  period  of  his  succession  till  its  termination.  That  he  had 
indorsed  the  above  certificate  fixing  the  rent,  payable  under  the  second  lease, 
which  bore  express  reference  to  the  first;  and  that  a  submission  had  been 
entered  into  between  him  and  the  respondent  as  to  the  cropping. 

On  advising  the  cause,  the  Lord  Ordinary  issued  the  subjoined  note  of  his 
opinion  :* — 

^  "  The  Lord  Ordinary  has  advised  this  cause,  and  will  advert  to  the  pleas  urged  by 
the  defender  in  their  order. 

"The  first  which  naturally  presents  itself  is,  whether  this  action  be  competent  at  all 
against  him,  until  the  heirs  of  line  of  William  and  Robert  Graham  shall  be  discussed. 
On  this,  the  Lord  Ordinary  is  of  opinion,  that  the  action  at  Mr.  Jolly's  instance  against 
the  defender  is  competent,  in  respect  that  he  succeeded  to  the  subject  out  of  which  the 
claim  arises. — See  £rskine,  b.  3,  tit.  8,  sec.  52. 

"  The  next  question  is,  whether  the  defender  is  liable  or  not  for  this  claim,  in  respect 
that  he  is  an  heir  of  entail  only,  who  does  not  represent  the  granter  of  the  lease  out  of 
which  the  action  has  arisen.  And  here  the  Lord  Ordinary  thinks  that  there  is  a  dis- 
tinction between  the  first  and  second  tacks.  For,  with  r^ard  to  the  second,  the  rent 
was  not  filled  up  in  it,  but  was  left  blank ;  and  although  the  lease  contained  a  stipula- 
tion relative  to  the  value  of  the  houses,  and  a  stipulation  that  meliorations  should  be 
allowed  on  these  houses  to  the  tenant  at  the  eud  of  the  lease,  yet  the  value  of  the 
houses  at  the  commencement  was  not  specified  in  it.  Both  of  these  defects  were 
corrected  by  the  defender  himself.  He  wrote  on  the  lease  itself  a  declaration,  that  the 
rent  was  L.17,  and  the  value  of  the  houses  was  L.16,  which  was  clearly  making  himself  a 
party  to  that  lease,  and  giving  the  tenant  reason  to  believe  that  the  defender  would 
implement  the  obligation  as  to  the  houses. 

"  With  regard  to  the  houses,  and  fences  and  trees  on  the  lands  contained  in  the 
other  lease,  the  pursuer  does  not  say  that  any  additions  were  made  to  the  houses  or 
fences,  nor  that  trees  were  planted  by  him ;  so  that  no  plea  can  arise  from  the  defendeir's 
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[285]  Thereafter,  on  the  22d  of  May  1822,  his  Lordship  pronounced  this 
interlocutor : — "  Finds,  that  Francis  Graham,  [286]  Esq.,  although  an  heir  of 
"  entail,  is  liable  to  implement  to  Mr.  Jolly  the  whole  clauses  and  conditions  in 
"  the  two  leases  originally  granted  by  the  deceased  William  and  Bobert 
"  Grahame  to  William  Gibson,  and  assigned  to  Mr.  Jolly,  both  as  having 
"  homologated  both  these  leases,  and  as  representing  his  father,  the  said  William 
"  Graham,  in  the  manner  explained  by  a  note  prefixed  by  the  Lord  Ordinary  to 
"  his  interlocutor,  dated  15th  January  last;  but  before  determining  to  what 
"  extent  the  said  Francis  Graham  is  liable  for  meliorations,  in  terms  of  said 
''  leases,  to  the  said  Stewart  Jolly  as  the  reported  value  of  the  houses  appears 
"  to  be  quite  extraordinary,  when  compared  with  the  value  of  the  houses  as 
"  declared  by  William  Grahame  and  William  Gibson,  and  by  Francis  Graham, 
"  Esq.  and  said  William  Gibson ;  appoints  the  complainer,  Mr.  Jolly,  to  conde- 
"  scend  whether  the  houses  so  valued  in  June  1820  be  the  same  houses  which 
''  existed  on  the  farm  when  the  said  leases  were  granted,  and  were  afterwards 

acquiescence  in  such  acts.  With  respect  to  homologation,  if  the  plea  of  the  pursuer 
rested  solely  on  the  ground  that  the  defender  had  accepted  payment  of  rent  from  the 
pursuer,  the  Lord  Ordinary  would  not  have  thought,  tiiat  by  the  mere  acceptance  of 
rent  he  would  have  subjected  himself  to  obligations  not  otherwise  incumbent  on  him ; 
but  on  the  subject  of  homologation,  there  is  something  said  in  additional  articles  to  the 
pursuer,  Mr.  Jolly's  condescendence,  about  a  submission  entered  into  by  the  pursuer  and 
defender,  relative  to  the  farm,  the  nature  of  which  is  not  explained,  nor  the  sub- 
mission itself  produced;  and  the  Lord  Ordinary  inclines  to  think  that  the  defender 
did  not  see  these  additional  articles;  and  therefore,  this  matter  requires  additional 
explanation. 

"  Independent,  however,  of  this,  it  is  stated,  and  not  denied,  that  the  defender's 
father  inherited  the  estate  of  Ballindarg  in  virtue  of  a  deed  of  entail,  which  was  not 
recorded  at  the  time  he  entered  into  the  lease,  nor  till  17th  November  1792  ;  and  as  the 
obligations  contained  in  the  lease  were  effectual  against  that  estate,  to  the  effect  of  their 
being  implemented  to  the  tenant,  Mr.  Gibson,  the  Lord  Ordinary  cannot  see  that,  in 
consistency  with  the  judgment  in  the  case  of  Smollet's  creditors,  14th  May  1807,  the 
defender  is  entitled  to  plead,  that,  holding  that  estate  of  BalHndarg,  he  is  not  liable  to 
implement  the  obhgations  of  the  lease  in  question. 

'*  To  the  extent,  too,  of  L.900  of  provision  received  from  his  father,  the  defender 
appears  to  be  liable  as  an  heir  of  provision  to  him ;  for  although  it  be  true  that  the 
defender  might  have  been  a  creditor  of  his  father,  provided  he  had  married  during 
his  father's  Uf e,  yet  he  did  not  marry,  and  the  provision  descended  to  him  at  his  father's 
death.  He  was,  therefore,  a  conditional  creditor  only ;  and  the  condition  not  having 
been  purified,  he  became  an  heir  of  provision  in  a  question  with  onerous  creditors  of 
his  father. 

"  On  the  general  point  of  law,  that  an  heir  of  entail  is  not  entitled  to  grant  leases, 
in  which  he  imposes  obligations  on  the  subsequeot  heirs  of  entail,  for  sums  of  money  to 
be  paid  to  the  tenant  at  Uie  end  of  his  lease,  for  improvements  during  its  subsistence, 
the  Lord  Ordinary  has  no  sort  of  doubt.  If  the  entail  be  regular,  and  prohibit  the  con- 
traction of  debt^  under  the  usual  irritant  and  resolutive  clauses,  such  obligations  cannot 
be  effectual  against  the  subsequent  heirs ;  and  in  addition  to  this,  to  sustain  such  an 
obligation,  would  be  to  cut  off  their  claims  against  heirs  succeeding  to  them,  for  a  pro- 
portion of  the  cost  of  these  improvements,  competent  by  10th  Geo.  III.  cap.  51 ;  because, 
in  order  to  recover  that  proportion,  notice  must  be  given  to  the  succeeding  heirs  before 
the  improvements  are  b^^n,  and  they  must  all  be  recorded  in  the  Sheriff-court  books, 
none  of  which  solemnities  were  observed  in  this  case,  nor  are  generally  when  tenants  are 
left  to  make  improvements.  But  here,  if  the  defender  be  liable,  as  having  homologated 
the  leases,  and  also  as  representing  the  granters  of  them,  it  excludes  entirdy  the  general 
case  of  the  liability  of  an  heir  of  entail,  who  does  not  represent  the  granter. 

"  As,  however,  it  is  proper  that  the  whole  facts  of  a  case  should  be  expiscated  before 
the  cause  loaves  the  Outer  House,  the  Lord  Ordinary  will  not  divide  the  cause  by  pro- 
nouncing any  interlocutor  on  the  merits,  till  the  point  of  homologation  be  entirely 
cleared  up.     The  quantum  of  meliorations  will  afterwards  he  taken  by  themselves." 
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"  valued  bv  the  said  William  and  Francis  Graham,  or  whether  there  are 
"  additional  houses,  and  if  so,  to  specify  them,  when  they  were  erected,  and 
"  their  value ;  and  if  there  be  not  additional  houses,  to  speciify  the  improvements 
"  that  have  been  made  to  enhance  their  value  to  such  a  degree."  Against  this 
judgment  Graham  lodged  a  representation,  which  was  supeiBeded  till  the  points 
of  fact  should  be  cle€u^  up  by  the  condescendenca  On  resuming  consideration, 
the  Lord  Ordinary,  "  in  respect  of  the  judgment  of  the  House  of  Lords  in  the 
"  case  of  Vans  Agnew,"  reported  the  cause  to  the  Inner  House  on  informations, 
and  on  the  24th  of  February  1824,  the  Court  pronounced  this  interlocutor : — 
"  In  respect  of  his  own  approbatory  acts,  find  the  said  Francis  Graham  liable  to 
**  [287]  the  said  Stewart  Jolly  in  implement  of  the  whole  clauses  and  conditions 
*'  in  the  two  leases  originally  granted  by  the  deceased  William  and  Bobert 
"  Graham  to  William  Gibson,  and  assigned  to  the  said  Stewart  Jollie :  Find, 
"  separatim,  that  the  said  Francis  Graham,  in  respect  of  his  having  succeeded  to 
''  the  estate  of  Ballindarg,  and  that  the  entail  thereof  was  not  recorded  till  after 
''  the  dates  of  the  said  tacks,  is  liable  to  implement  the  said  obligations,  sua 
"  ordine  ;  and  in  order  to  ascertain  the  quantum  of  meliorations  for  which  the 
"  said  Francis  Graham  is  liable,  remit  to  the  Lord  Ordinary  to  hear  counsel  for 
"  the  parties  thereon,  and  to  do  therein  as  his  Lordship  shall  see  cause."  In 
consequence  of  this  interlocutor,  the  Lord  Ordinary  (15th  June)  remitted  "  to 
"  the  Sheriflf-depute  or  substitute  for  Kincardineshire,  to  name  proper  persons 
''  to  inspect  the  houses  on  the  farm  in  question,  and  to  report  what  houses  were 
"  on  the  farm  when  the  tack  commenced,  what  houses  are  still  thereon,  whether 
"  these  are  fit  and  suitable  to  the  farm,  in  what  order  they  were  left,  and  to' 
''  report  a  valuation  of  each  house  separately."  A  report  was  thereupon  made, 
and  the  Lord  Ordinary  having  again  reported  the  cause  to  the  Court  on  cases, 
their  Lordships,^  on  the  12th  of  December  1827,  [288]  found,  that "  the  advocator, 

^  Lard  Justice  Clerk  observed,  "  I  could  have  wished  to  have  had  the  case  more  pre- 
pared for  final  judgment  than  it  is.  We  must  take  for  granted,  that  all  the  objections 
on  the  entail  are  at  an  end,  and  that  Mr.  Graham  is  bound  to  fulfil  all  the  obUgations 
of  the  lease  as  if  he  were  a  fee-simple  proprietor ;  but  all  that  I  feel  warranted  to  state 
at  present  is  my  opinion  as  to  the  principle  of  the  construction  of  the  lease.  Admitting 
that  there  were  no  more  buildings  than  were  necessary,  I  am  not  prepared  to  say  that 
Mr.  Jollie  is  entitled  to  decree  for  all  the  sum  claimed.  The  question  is,  what  is  the 
fair  extent  of  the  landlord's  obligation )  I  think  it  is  this,  that  to  the  extent  of  the 
buildings  existing  on  the  farm  at  the  time  the  lease  commenced,  and  which,  by  the 
decaying  nature  of  such  buildings,  it  became  absolutely  necessary  to  rebuild,  in  so  far 
as  they  were  rebuilt  of  nearly  the  same  dimensions,  or  even  with  some  reasonable 
improvements,  the  tenant  would  be  entitled  to  reimbursement.  But  when  we  see  the 
tenant  proceeded  to  build  large  and  commodious  buildings,  though  no  doubt  a  great 
advantage  to  the  landlord,  yet  I  cannot  think  that  under  the  clause  he  was  entitled  to 
repayment,  as  if  it  had  been  provided  that  he  was  to  have  reimbursement  for  any  new 
buildingfs  &c.  which  might  be  useful,  while  the  clause  in  the  lease  relates  only  to  the 
buildings  then  on  the  farm.  Now,  from  the  great  change  in  the  mode  of  cultivation 
during  the  long  period  of  this  lease,  many  new  buildings  became  necessary  aod  proper,  but 
then  Uiey  were  not  the  buildings  in  the  contemplation  of  the  parties  in  the  lease.  As  to 
the  case  of  Ducat  [M.  15,264],  I  admit  it  is  a  pretty  strong  case ;  but  even  there  it  was  only 
a  new  house  in  place  of  the  one  formerly  existing  for  which  remuneration  was  demanded, 
while  here  are  buildings  having  no  parallel  in  the  old  steading  at  all,  and  indeed  a 
nimiber  of  buildings  which  I  cannot  suppose  necessary  on  the  farm  at  alL  And  I 
cannot  stretch  the  clause  to  buildings  having  no  parallel  in  the  former  steading,  and 
therefore  I  would  only  allow  remuneration  for  the  rraiewal  of  old  buildings  whi<£  had 
become  ruinous." 

Lord  PitmtUy. — "  I  agree  that  it  would  have  been  better  had  the  case  been  more 
prepared,  as  at  present  we  can  only  lay  down  principles,  and  send  it  back  to  the  Lord 
Ordinary.     But  we  must  endeavour  to  lay  down  principles  of  decision ;  and  I  certainly  . 
think  the  landlord's  construction  of  the  clause  a  great  deal  too  strict.     He  says  it  only 
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"  Stewart  Jollie,  is  entitled  to  meliorations  for  houses  and  biggins,  whether 
"  repaired  or  built  of  new,  in  so  far  as  the  same  are  necessary  and  suitable  for 
"  the  farm,  and  remitted  to  the  Lord  Ordinary  to  proceed  accordingly,  reserving 
"  entire  all  question  of  expences."  His  Lordship,  on  the  14th  of  June  1828, 
pronounced  this  judgment : — *'  Finds,  [289]  that  the  valuators  and  inspectors, 
"  named  by  the  Sheriflf,  in  obedience  to  an  order  by  the  Lord  Ordinary,  differ  in 
"  their  opinions  with  respect  to  the  buildings  on  the  farm  of  Morphie  being 
•'  necessary  and  suitable  for  the  farm,  insomuch  as  that  two  of  them  swear  that 
"  the  court  or  straw-yard  is  too  small,  and  cannot  be  extended,  and  the 
*'  accommodation  in  general  cannot  be  made  such  as  it  ought  to  be,  unless  nearly 
"  the  whole  of  the  buildings  were  pulled  down,  and  rebuilt  according  to  a 
"  judicious  plan :  but  finds,  that  other  five  of  the  said  valuators  are  of  opinion 
"  that  the  said  houses,  so  far  as  they  exist,  are  fit  and  suitable  to  the  farm, 
"  with  the  exception  of  the  dwelling-house,  bam,  and  two  byres,  which  they 
"  consider  to  be  unsuitable,  so  far  as  they  are  placed  in  an  inconvenient  situa- 
"  tion :  Finds,  that  the  valuation  made  under  the  authority  of  the  Sheriflf,  in 
"  June  1820,  are  those  which  must  be  adopted,  as  they  were  made  after  the 
*'  expiry  of  the  lease,  which  was  the  period  stipulated  for  their  valuation,  and 
'*  that  the  amount  due  to  Mr.  Jolly  is  L.1250,  8s.  ll^d.,  for  both  houses  and 
"  fences,  after  deducting  the  original  valuation  of  the  houses,  made  by  the  land- 
"  lord  and  his  tenant,  Gibson,  some  yefiirs  after  the  date  of  the  lease  to  the 
"  latter:  Finds,  that  Mr.  Graham  presented  two  petitions  to  the  Sheriflf  for 
"  sequestration  of  Mr.  Jolly's  stock  and  crop  on  the  said  farms,  in  security  and 
"  for  payment  of  the  victual-rents  due  therefor,  for  crops  1819  and  1820,  so 
''  that  any  rents  that  were  stipulated  by  the  tacks  to  be  paid  in  money,  were 
''  tacitly  acknowledged  to  have  been  paid,  since  the  sequestration  was  not  asked 

applies  to  the  identical  houses  existing  on  the  farm  when  the  lease  was  granted.  I 
cannot  put  this  construction  on  it ;  the  whole  clause  proceeds  on  the  supposition  that 
the  houses  are  to  be  repaired,  and  if  rebuildiog  necessary,  I  think  the  clause  extends  to 
it ;  and  a  special  provision  as  to  dwelling-house  was  inserted,  because  the  old  house  was 
in  a  ruinous  condition  at  the  date  of  the  lease.  And  seeing  that  the  old  buildings  were 
such  that  it  was  impossible  to  repair  them,  being  made  of  mud,  it  is  clear  the  additional 
value  of  new  buildings  must  be  paid  for.  I  would  by  no  means  stretch  it  to  this,  that 
if  the  necessity  of  rebuilding  arose  from  the  neglect  of  the  tenant,  he  should  be  entitled 
to  reimbursement ;  but  that  is  not  the  case  here,  as  the  houses  from  their  construction 
necessarily  became  ruinous.  As  to  the  extent  to  which  the  tenant  is  entitled  to 
remuneration,  I  am  disposed  to  go  further  than  your  Lordship.  I  have  always  under- 
stood that  the  case  of  Ducat  was  well  decided ;  and  I  think  it  lays  down  this  principle, 
that  when  buildings  are  necessary  and  suitable,  the  tenant  is  entitled  to  repayment 
under  a  clause  such  as  that  in  Ducat's  case,  which  I  cannot  distinguish  from  this.  I 
cannot  say  how  far  this  principle  will  go  as  to  the  particular  buildings  here,  but  the 
case  must  go  back  to  the  Lord  Ordinary  to  apply  these  principles,  following  the  case  of 
Ducat  as  nearly  as  possible.^' 

Lord  AU^noay, — "  I  concur  entirely  with  Lord  Pitmilly.  The  case  is  not  ripe  for 
decision,  except  to  determine  the  general  principle.  I  cannot  go  the  length  of  saying 
that  the  whole  articles  for  which  remuneration  is  claimed  are  to  be  allowed ;  but  accord- 
ing to  the  principles  of  the  case  of  Ducat,  I  think  the  tenant  entitled  to  repayment  for 
all  buildings  necessary  and  proper  for  the  farm ;  and  I  consider  the  case  of  Ducat  much 
stronger,  both  as  to  the  woids  of  the  lease,  and  because  the  tenant  was  put  upon  his 
guard  by  the  landlord  protesting  that  he  was  not  to  be  liable.  The  appointing  of  an 
appraisement  to  be  made  at  the  end  of  the  lease  proves  that  the  tenant  was  to  be 
indemnified  for  houses  to  be  erected ;  and  he  was  entitled  to  make  the  new  buildings 
correspond  with  the  improved  state  of  the  farm.  Thus  if  the  farm  only  maintained  12 
cows  at  his  entry,  and  the  byre  only  held  that  number,  but  if  it  now  raises  200,  was  he 
to  build  the  new  byre  only  to  hold  12  ?  1  would  have  been  of  the  same  opinion  if  there 
had  been  no  case  in  point;  but  the  case  of  Ducat,  where  a  bill  was  actually  refused  at 
once,  sets  the  matter  at  resf 
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"  for  payment  of  these  rents  in  money ;  neither  is  there  in  the  said  petitions 
"  any  all^ation  that  said  money-rents  had  not  been  paid :  Finds,  therefore,  that 
"  the  said  victual-rents  for  said  two  crops  amount  to  L.343,  Is.,  which  being 
"  deducted  from  the  foresaid  larger  sum  of  L.1250,  8s.  lid.,  leaves  due  to  Mr. 
"  Jolly  the  sum  of  L.907, 7s.  lid.,  for  which  decerns  in  favour  of  the  said  Stewart 
''  Jolly ;  and  as  to  the  expences  of  process,  finds  the  said  Francis  Graham  liable 
"  for  the  expences  of  the  question,  whether  he,  as  heir  of  entail,  was  bound  to 
"  the  said  Stewart  Jolly  for  the  meliorations  of  the  houses  and  fences ;  finds 
"  both  parties  equally  liable,  i,e,  each  for  half  of  the  proof  and  reports  for  ascer- 
''  taining  the  extent  of  said  meliorations ;  and  further,  finds  said  Francis  Graham 
"  liable  for  the  expences  of  resisting  the  sequestrations  in  the  inferior  court, 
''  and  advocating  these  [290]  two  processes  to  this  Court ;  but  to  no  other 
''  expences,  after  these  advocations  were  brought  into  this  Court,  except  as 
"  above  specified." 

Both  parties  reclaimed ;  Graham  on  the  merits,  and  Jolly  as  to  the  expences 
and  interest,  in  support  of  the  latter  of  which  he  brought  a  supplementary 
action,  which  was  conjoined.  The  Court,  on  the  2d  of  July  1829,  adhered  to  the 
interlocutor,  except  as  to  interest,  which  they  found  due  to  Jolly  from  the  date 
of  the  expiry  of  the  lease  in  1820. 

Graham  appealed. 

Appellant, — 1.  The  appellant  is  not  liable  for  the  claim  which  has  been  made 
against  him.  The  lease  was  not  granted  by  the  maker  of  the  entail,  but  by  an 
heir  succeeding  in  virtue  of  the  entail.  Under  that  deed  he  had  no  power  to 
grant  the  lease,  which,  both  in  respect  of  grassum  and  endurance,  might  have 
been  reduced.  Still  less  had  he  power  to  impose  on  succeeding  heirs  an  obliga- 
tion of  the  nature  of  that  contained  in  the  lease.  It  has  been  repeatedly  found 
that  claims  for  meliorations,  arising  at  the  end  of  a  lease,  must  be  made,  not 
against  the  heir  of  entail,  but  against  the  general  representatives  of  the  grantor 
of  the  obligation.  Neither  does  any  liability  exist  against  the  appellant  in 
respect  of  representing  the  grantor.  It  is  true  that  he  has  succeeded  to  the 
estato  of  BalUndarg,  and  that  the  entail  was  not  recorded  till  posterior  to  the 
lease ;  but  this  is  of  no  relevancy  in  the  present  question.  That  entail  was  an 
onerous  deed ;  and  although  the  circumstance  of  non-recording  might  give  rise  to 
a  question  as  to  the  effect  of  obligations  contracted  in  reference  to  that  estate, 
it  is  of  no  importance  in  the  present  discussion.  Although  it  accidentally 
happens  that  the  appellant  is  heir  of  entail  to  both  estates,  yet  the  case  must  be 
judged  of  as  if  the  heirs  were  separate ;  and  in  that  case  it  could  not  be  pre- 
tended that  he,  as  heir  of  entail  of  the  estate  of  Morphie,  was  liable  to  implement 
this  obligation.  Neither  is  there  any  relevancy  in  the  allegation  as  to  the 
money  provision,  because  as  that  was  in  one  event  [291]  payable  during  his 
father's  lifetime,  the  appellant  was  a  proper  creditor,  and  not  a  mere  heir  of 
provision. 

The  all^ations  in  support  of  the  plea  of  homologation  are  equally  irrelevant 
It  is  true  that  the  appellant  did  not  challenge  the  lease,  and  that  he  received 
payment  of  the  rents ;  but  it  has  been  repeatedly  found  that  taking  payment 
under  a  reducible  deed  does  not  infer  homologation.  The  certificate  indorsed  on 
the  second  lease  was  made  with  no  view  of  homologating  or  approbating  either 
it  or  the  prior  lease,  but  simply  as  declaratory  of  the  feict  (which  did  not  other- 
wise appear)  that  the  referees  had  fixed  the  rent  at  the  sum  there  specified. 

2.  The  interlocutors  are  erroneous,  in  respect  that  they  do  not  give  effect  to 
the  precise  terms  of  the  clause,  but  extend  it  beyond  the  contract  of  parties. 
The  claim  of  the  respondent,  which  has  been  sustained,  is  for  L.1200,  while  the 
original  valuation  of  the  houses,  &c.  was  only  L.36,  9s.  6d.  The  reason  which  has 
been  assigned  for  giving  effect  to  this  very  large  claim  is,  that  the  houses  which 
were  built  were  suitable  to  the  farm.  The  clause,  however,  merely  provides  that 
the  tenant  should  receive  the  appraised  value  of  the  original  houses  and  biggings 
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(including  the  dwelling-house  to  be  built)  on  the  farm,  in  so  far  as  that  value 
should  exceed  that  of  the  first  appreciation.  It  never  could  be  the  intention  of 
parties  that  the  tenant  was  to  be  entitled  to  build  houses  in  a  style  and  on  a 
scale  different  altogether  from  the  former  houses,  or  at  least  that  the  landlord 
should  be  bound  to  pay  for  them,  merely  because  judges  in  a  court  of  law  might 
think  that  the  houses  so  built  were  suitable,  under  new  and  emerging  circum- 
stances, to  the  farm. 

Be^pondent. — 1.  The  entail  of  Morphie  contains  no  prohibition  sufficient  to 
protect  the  appellant  from  the  present  claim.  Independent  of  this,  however,  he 
is  clearly  boimd,  both  by  representing  the  granter  of  the  lease  and  by  his  own 
acts  of  homologation.  He  admits  that  he  has  succeeded  to  the  estate  of  Ballin- 
darg,  under  an  entail  which  was  not  recorded  at  the  date  of  the  obligation. 
Whatever  effect  that  entail  might  have  in  a  question  inter  Jiccredes,  it  could  not 
protect  the  estate  from  being  attached  by  the  creditors  of  the  appellant's  father. 
But  the  respondent,  as  in  ri^ht  of  Gibson,  was  a  creditor,  and  the  recording  of 
the  entail  cannot  place  him  m  a  different  position.  [292]  The  appellant,  there- 
fore, having  taken  up  the  estate  of  Ballindarg,  is  liable  to  the  respondent ;  for  it 
is  plain  that  the  respondent  might  proceed  by  diligence  to  enforce  payment  of 
his  debt  out  of  that  estate.  He  is  also  liable  to  the  extent  of  L.900,  which  he 
obtained  as  heir  of  provision  from  his  father.  That  sum  was  granted  clearly 
TTwrtis  causd;  and  it  is  thus  impossible  for  the  appellant  to  pretend  that  he  was 
a  creditor. 

But  even  admitting  that  otherwise  the  appellant  would  not  have  been  bound 
by  the  leases,  his  acts  of  homologation  are  of  themselves  sufficient  to  render  him 
liable.  The  lease  was  a  good  and  effectual  lease,  and  accordingly  was  never 
challenged.  But  supposing  that  it  was  not  so,  the  appellant  recognized  its 
validity,  and  barred  himself  from  objecting  to  it,  by  taking  advantc^  of  the 
provisions  contained  in  it,  exacting  payment  of  the  rent  for  upwards  of  twenty- 
five  years,  and  testifying  that  it  was  good  and  effectual  by  the  certificate  which 
he  indorsed  on  the  second  lease. 

2.  According  to  a  fair  construction  of  the  obligation,  the  respondent  is  entitled 
to  the  full  sum  which  has  been  awarded  to  him.  A  proof  was  taken  in  the  Court 
below,  in  regard  to  the  value  of  the  meliorations,  and  the  parties  there  declared 
that  they  had  no  further  evidence  to  adduce.  The  fact,  therefore,  that  the 
meliorations  were  of  the  value  decerned  for  is  undoubted ;  and  the  only  question 
is,  whether  there  is  any  part  of  it  for  which  the  appellant  is  not  liable.  In  the 
case  of  Ducat  against  tiie  Countess  of  Aboyne,  it  was  found,  with  reference  to  an 
obligation  similar  to  the  present,  that  a  new  house,  if  not  inadequate  to  the  size 
of  the  farm,  though  larger  than  the  old  one,  which  had  become  ruinous,  was  a 
melioration  for  which  the  tenant  was  entitled  to  be  paid  at  the  end  of  the  lease. 
Although,  therefore,  the  houses  which  had  been  bmlt  are  more  valuable  than 
those  winch  were  originally  on  the  farm,  yet  it  cannot  be  pretended  that  they 
are  unsuitable,  as  the  farm  is  now  let  at  about  L.800  a  year.  The  judgments  are 
well  founded. 

Lord  Chanobllor. — "  My  Lords,  it  being  admitted  on  all  hands  that  that  which  has 
passed  between  succeeding  heirs  of  entail  may  make  a  man  who  holds  an  entailed  estate 
liable  for  the  conduct  of  those  preceding  him,  so  far  as  the  estate  is  improved  by  the 
execution  of  the  contracts  which  have  been  entered  into,  the  first  question  is, 
[293]  whether  there  \b  any  thing  in  this  case  to  withdraw  the  party  against  whom  the 
claim  for  meliorations  \&  brought^  out  of  the  reach  of  the  rule,  by  his  having  taken  up, 
or  those  whom  he  represents  having  taken  up,  a  qualified  service,  or  in  respect  of  acts 
homologating  or  confirming)  Because  it  is  admitted,  that  on  one  or  other  of  these 
grounds  a  piurty  may  be  liable,  the  heir  of  entail  having  become  as  it  were  privy  to  the 
contracts  made  in  respect  of  that  estate  by  those  preceding  him.  Now,  it  is  unnecessary 
for  me  to  argue  this  at  any  length,  as  my  opinion  goes  with  the  decision  of  the  Court 
below.     I  sh^Q  recommend,  therefore,  to  your  Lordships  to  adopt  the  ground  on  which 
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it  has  decided  the  bulk  of  this  case.  That  would  leave  untouched  the  interlocutors 
of  the  5th  of  December  1820,  the  17th  of  November  1821,  the  22d  of  May  and  the 
14th  of  June  1822,  of  the  Lord  Ordinary ;  and  this  might  seem  to  imply  that  there  is 
an  alteration  necessary  in  the  interlocutor  of  the  15th  of  June  1824  of  the  Lord 
Ordinary ;  because  there  for  the  first  time  he  introduces,  as  far  as  I  can  perceive,  the 
doctrine  of  additional  houses  built  upon  the  farm  coming  within  the  scope  of  the 
meliorations  to  which  the  tenant  is  entitled,  and  an  inquiry  is  directed  whether  those 
are  fit  and  suitable  to  the  farm  or  not.  But  as  the  inquiry  might  have  gone  on  very 
well  with  respect  to  that  which  I  humbly  think  is  a  fit  subject  for  inquiry  with  that 
which  appears  not  to  be  fit,  it  will  be  unnecessary  to  alter  that  interlocutor  of  15th 
June  1822,  because  it  was  mere  surplusage.  The  interlocutor  of  the  24th  of  February 
1824  must  stand,  there  being  in  it  no  departure  from  the  general  view  I  have  taken  of 
the  case;  but  those  of  the  12th  of  December  1827  and  the  2d  of  July  1829,  I 
should  suggest  to  your  Lordships  the  propriety  of  varying,  and,  on  that  variation, 
of  remitting. 

**  My  Loixls,  the  second  question  is,  to  what  extent  he  is  liable  ;  that  is,  what  the 
tacksman,  or  the  representative  of  the  tacksman,  is  entitled  to  at  tiie  termination  of 
the  tack?  Now,  in  my  opinion,  the  Court  below  have  not  soundly  decided  the 
respective  rights  of  the  parties.  The  tack  is  and  must  be  the  governing  instrument^ 
settling  the  mutual  rights  of  the  parties ;  and  it  is  fit  to  be  observed,  that  a  court  of 
law  or  equity  never  more  widely  departs  from  that  which  usefully  and  safely  is  its 
office,  than  when  it  puts  itself  in  the  place  of  conflicting  parties,  or  of  a  testator ;  for 
the  observation  applies  equally  to  cases  where  the  Court  in  effect  permits  itself  to  make 
a  new  will  or  a  new  bargain,  instead  of  construing  the  will  or  the  bargain.  I  cannot 
help  thinking  that  their  Lordships  applied  their  attention  too  much  to  whether  it  was 
fitting  that  the  party  in  the  case  should  be  made  liable  or  not,  and  did  not  sufficiently 
[294]  attend  to  that  which  we  should  call  here  matter  of  further  directions ;  that  they 
set  themselves  in  the  situation  of  contracting  parties,  conceiving  they  might  deal  widi 
and  mould  the  contract ;  and  that  they  appear  rather  to  have  made  a  new  contract  for 
the  parties  than  to  have  construed  the  two  contracts  made  in  the  years  1762  and  1785 
respectively.  The  Court  of  Session  appear  to  have  taken  these  contracts  as  general 
contracts  for  meliorations,  and  that,  consequently,  if  entitled  at  all,  the  tenant  was 
entitled  to  every  thing  which  could  be  called  a  melioration ;  that  new  buildings  might 
be  erected, — not  only  new  buildings  in  the  place  of  old,  but  if  it  pleased  the  tenant  to 
erect  what  he  considered  improvements  to  the  farm,  which  the  landlord  might  not 
consider  as  such,  yet  he  was  to  pay  for  them  exactly  as  if  he  had  contracted  to  do  so  at 
the  expiration  of  the  lease.  But  your  Lordships  will  find  that  is  by  no  means  the 
contract  between  the  parties.  It  is  in  these  terms :  '  Furthermore,  it  is  hereby  provided 
'  and  declared,  that  the  whole  houses  and  biggings,'  which  I  take  for  granted  means 
the  outhouses,  as  contra-distinguished  from  the  dwelling-house, — the  barns,  and  out- 
houses,— 'on  the  said  farm,  except  the  dwelling-house  after  mentioned,'  and  that  is 
excepted,  because  it  is  dealt  with  in  the  next  succeeding  clause,  '  are  to  be  estimated 
'  and  appraised  over  to  the  said  William  Gibson,  at  his  entry  thereto,  by  two  neutral 
'  men,  mutually  to  be  chosen  by  both  parties;  and  as  the  dwelling-house  presently 

<  possessed  by  the  said  Jean  Smith  is  in  a  ruinous  condition,  therefore  the  said  William 
'  Gibson  hereby  binds  and  obliges  him  and  his  foresaids,  at  his  entry  to  the  said  lands, 

*  to  build  a  new  dwelling-house  on  the  ground  where  it  stands,  not  less  than  thirty-six 
'  feet  in  length  and  fifteen  feet  in  breadth  within  the  walls ; '  the  very  size  of  it  is 
limited,  and  something  like  a  price  is  fixed,  for  the  landlord  is  to  pay  L.  120  in  part 
of  that ;  '  and  that  at  the  first  term  of  Whitsunday  or  Martinmas  after  the  said  William 
'  Gibson  shall  finish  the  said  dwelling-house  ;  and  the  said  William  Gibson  binds  and 
'  obliges  him  and  his  foresaid  to  transport  the  said  timber  from  Montrose,  or  any  place 

*  of  the  like  distance,  and  to  furnish  all  the  other  materials  of  workmanship,  and  charges 

*  for  completing  the  said  dweUing-house,  after  which  that  house  is  also  to  be  valued 

<  and  appraised  by  two  neutral  men,  to  be  mutually  chosen  as  aforesaid.'  This,  therefore, 
provides  for  that  which  had  been  previously  excepted ;  and  thus  it  stands,  that  all 
the  buildings,  not  only  the  buildings  already  on  the  farm,  but  even  the  new  one 
about  to  be  erected,  should  be  appraised.  That  exception  shows  how  strictly  they  were 
dealing  with  the  buildings  on  the  farm ;  for  it  provides  for  the  case  of  one  new  house 
[296]  then  intended  to  be  erected,  as  to  which  it  distinctly  provides  that  there  should 
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be  an  appraisement  and  compensation.  That,  in  my  opinion,  very  much  aids  the  con- 
struction I  am  putting  upon  this  contract,  and  counteracts  the  construction  put  upon  it 
by  the  Court  below ;  '  and  that  the  said  William  Gibson  and  his  aforesaid  are  to  uphold 
'  these  houses  and  biggings,'  that  is  to  say,  all  the  houses  then  on  the  farm,  together 
with  the  biggings,  '  during  the  whole  space  of  this  tack ;  and  at  the  expiration  thereof 
'  they  are  again  to  be  valued  and  appraised  by  two  neutral  men,  to  be  mutually  chosen 
'  by  both  parties ;  and  if  at  the  said  last  appreciation  the  appraised  value  of  these 
'  houses  and  biggings,  including  the  dwelling-house  so  to  be  built,  shall  exceed  the 
*  values  thereof  at  the  first  appreciation,  then  the  said  William  Grahame  and  his  fore- 
'  said  shall  be  bound  to  pay  or  allow  the  meliorations  to  the  said  William  Gibson  or  his 
'  foresaid,'  not  of  any  houses  the  tacksman  might  think  proper  to  put  upon  the  farm, 
but  of  those  houses  and  biggings,  that  is,  the  houses  and  biggings  existing  at  the  time 
of  the  lease,  and  also  the  dwelling-house  to  be  built  immediately  afterwards,  for  the 
time  is  specified.  They  leave  us  in  no  doubt  as  to  that,  for  they  again  anxiously 
enumerate  the  dwelling-houf^e ;  that  if  the  value  of  these  houses  and  biggings,  including 
the  dwelling  house  so  to  be  built,  shall  exceed  the  then  values  thereof,  he  is  to  receive 
compensation,  and  if  it  shall  be  less,  then  he  is  to  allow  for  the  pejoration, — which  is  a 
new  term  both  to  my  noble  and  learned  friend  and  myself,  though  perhaps  a  convenient 
one — he  is  to  pay  for  those  pejorations.  Now,  what  ameliorations  and  what  pejorations 
are  to  be  taken  into  the  account)  If  he  had  built  a  new  house,  and  that  new  house  had 
been  worth  less  at  the  end  of  the  lease  than  it  had  been  at  the  former  period  of  the 
lease,  it  is  clear  he  would  not  have  had  to  pay  for  that,  for  it  would  not  have  to  be 
valued  at  the  time  of  the  entrance,  and  then  at  the  expiration  or  ish  of  the  lease.  Then 
he  ought  not  to  receive  for  meliorations  any  more  than  for  the  meliorations  on  the 
houses  and  biggings,  either  then  existing  or  by  the  substitution,  which  is  distinctly 
referred  to,  of  a  new  dwelling-house  for  a  ruinous  one,  which  is  twice  over  in  that  part 
of  the  lease  mentioned  as  the  only  exception,  the  houses  and  biggings  in  every  other 
case  meaning  the  houses  and  biggings  existing  at  the  time  of  the  entrance  on  the  lease. 
My  Lords,  I  think  it  is  material,  both  for  the  sake  of  landlords  and  tenants,  to  know, 
that  if  they  are  to  receive  at  the  expiration  of  the  lease  for  meliorations,  they  are  not  at 
liberty  to  put  on  farms  any  kind  of  houses  they  may  think  fit,  in  the  course  of  specula- 
tion, even  though  they  may  have  been  improvements  at  the  time,  nay,  even  [296]  though 
they  are  at  the  end  of  the  term  thought  by  two  men  who  may  be  selected  proper  and 
suitable  for  the  farm ;  that  the  landlord  is  to  be  himself  the  judge  of  that.  If  it  was  to 
be  carried  further,  the  tenant  ought  to  have  bargained  with  his  landlord,  and  not  having 
done  so,  he  has  no  right  to  complain,  if,  at  the  expiration  of  the  term,  he  shall  be  left 
without  reimbursement  for  his  expenditure.  The  question  is,  what,  by  the  terms  of 
this  lease,  are  the  particular  kind  of  meliorations ;  what,  as  it  regards  different  buildings, 
houses,  and  out-houses,  are  those,  in  respect  of  which  the  tenant  stipulated  for  reimburse- 
ment, and  the  landlord  contracted  to  payl  Now,  Ducat's  case  in  1803  by  no  means 
goes  to  this  extent ;  it  only  says,  that  a  new  house  may  be  substituted  for  an  old  one, 
though  twice  as  good  as  the  old  one ;  and  I  observe  the  minority  of  the  Judges  by  no 
means  went  so  far  as  the  majority.  The  other  Judges  did  not  feel  themselves  justified 
to  consider  so  much  what  was  proper  and  suitable  for  a  farm,  as  what  was  the  agreement 
between  the  parties ;  a  very  rational  view.  In  so  far  as  it  was  larger,  they  considered 
it  the  erection  of  a  new  subject,  and  not  a  melioration  of  the  old ;  holding  that  if  he 
had  repaired  the  old,  and  not  built  a  new  one,  this  would  have  come  within  the  contract ; 
and  they  felt  it  important  that  the  Court  should  avoid  making  a  bargain  for  the  parties 
different  from  the  one  which  they  had  themselves  made,  and  which  it  was  the  Court's 
office  to  construe.  The  question  is,  what  was  the  bargain  between  these  parties  ?  and  I 
have  no  doubt  the  bargain  was,  that  the  tenant  should  keep  up  the  houses  and  build  a 
new  one  instead  of  a  ruinous  one,  a  reasonable  latitude  being  given ;  and  if  any  one  of 
these  houses  was  considerably  larger  than  the  old  one,  unless  there  was  something 
exorbitant  and  unreasonably  large,  and  wholly  unsuitable  to  the  state  of  the  farm,  that 
it  would  come  within  the  construction  of  this  bargain ;  but  I  cannot,  on  the  best  con- 
sideration I  have  been  able  to  give  the  case,  say  that  all  these  houses  (a  great  number  of 
which  were  additional,  as  a  smith's  shop  and  a  smith's  dwelling-house,)  can  come  within 
the  description  of  those  houses  and  buildings  which  are  to  be  the  subject  of  compensa- 
tion. I  should  therefore  submit  to  your  Lordships  the  propriety  of  amending  the  inter- 
locutors to  the  extent,  that  after  the  words  purporting  that  Stewart  Jolly  '  is  entitled  to 
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'  meliorations  for  houses  and  biggings,'  we  should  leave  out,  '  whether  repaired  or  built 
'  of  new/  and  going  on,  '  in  so  far  as  the  houses  and  biggings  on  the  farm  at  the  dates 
'  of  the  tacks  are  improved,  or  others  suitable  to  the  farm  built  in  lieu  thereof,  but  find, 
'  that  he  is  not  entitled  to  any  compensation  for  additional  houses  not  built  instead  of 
*  old/  I  should  suggest  to  your  Lordships  the  [297]  propriety  of  amending  this  inter- 
locutor, and  remittiug  the  case,  leaving  it  to  the  further  consideration  of  the  Court. 
My  noble  and  learned  friend,  I  believe,  will  say  something  on  the  other  branch  of 
the  case." 

Lord  Wynford. — "  My  Lords,  this  case  certainly  is  one  of  very  considerable  import- 
ance.    It  is  fit,  on  the  one  hand,  that  we  should  protect  the  tenant      It  ia  fit,  on 
the  other  hand,   that  we  should  take  care,  while  giving  protection  to  him,  that 
we  do  not  give  him   a  right  which  will  enable  him  to  ruin  his  landlord,   which, 
I  think,  the  tenant  might  do  in  some  cases,  if  the  law  were  carried  to  the  extent  to 
which  the  judgment  of  the  Court  below  has  carried  it     The  case  has  been  reduced  to 
two  points ;  1st,  Whether  these  leases  are  binding  upon  the  appellant ;  and,  2dly,  The 
extent  to  which  they  are  binding.     It  appears  to  be  admitted,  that  but  for  the  homolo- 
gation the  present  appellant  would  not  have  been  bound  by  the  leases.     I  am  of  opinion, 
my  Lords,  that  by  homologation  he  has  bound  himself  to  all  the  covenants  of  that  lease. 
The  most  distinct  homologation  does  not  apply  to  the  whole  property.     But  there  is 
another  species  of  implied  homologation  which  does  apply  to  the  whole,  namely,  the 
receipt  of  rent ;  and  I  think  that  it  was  impossible  for  this  appellant  to  say  that  he  had 
not  acceded  to  every  one  of  the  covenants  contained  in  the  lease  after  having  taken 
rent     He  took  advantage  of  the  lease,  and  by  taking  that  advantage  he  takes  upon 
himself  all  its  burthens.     There  cannot  be  a  partial  confirmation  of  a  deed.     In  the 
cases  cited  it  appears  that  in  the  law  of  Scotland  receipt  of  rent  is  a  confirmation,  except 
in  the  case  put  and  disposed  of  by  the  Lord  Advocate.     There  the  party  could  not  set 
aside  the  lease,  and  on  that  account  his  acts,  with  respect  to  that  lease,  could  not  be 
taken  as  acts  of  homologation.     In  this  case  the  party  was  in  a  situation  to  set  aside 
the  lease.     That  is  admitted  by  the  learned  counsel  on  both  sides.     But  it  ia  said  the 
party  was  not  aware  of  the  legal  consequences  of  what  he  did.    If  he  had  been  ignorant 
of  the  fact  of  such  a  lease  being  in  existence,  he  would  not  have  confirmed  it  by  receiv- 
ing rent.     The  maxim  is,  that  ignorance  of  fact  excuses,  but  ignorance  of  law  does  not 
excuse.     It  may  seem  strange  that  an  ignorant  man  shall  be  presumed  to  know  the  legal 
consequences  of  his  conduct,  when  it  is  often  found  that  the  most  learned  judges  do  not 
know  these  consequences ;  but  it  has  been  found  that  this  presumption  of  knowledge 
of  the  law  has  promoted  justice  better  than  allowing  the  excuse  of  ignorance  of  the  law 
to  protect  men  would  do.     It  would  be  absurd  to  say  that  a  man  confirmed  an  instru- 
ment he  had  not  seen,  but  this  gentleman  did  know  of  the  deeds,  and  did  receive 
[298]  rent  according  to  those  deeds ;  and  therefore  I  conceive  he  must  be  taken  to  have 
sanctioned  both  the  deeds  to  their  full  extent,  and  all  the  covenants  contained  in  those 
deeds.     I  agree  with  my  noble  friend  that  the  law  does  not  oblige  the  landlord  to  pay 
for  the  erection  or  for  the  melioration  of  any  building  not  on  the  estate  before,  except 
that  which  was  about  to  be  erected.     We  should  be  going  beyond  the  words  of  the 
lease — we  should  be  introducing  into  the  instrument  other  words  than  those  which  the 
parties  have  put  in  it,  if  we  were  to  say,  that,  under  the  covenant  by  which  the  party 
binds  himself  to  allow  for  the  melioration  of  those  buildings,  we  were  to  oblige  hun  to 
allow  for  the  erection  or  melioration  of  buildings  not  in  existence  at  the  time.     If  any 
new  building  might  have  been  included  under  the  general  terms  of  the  lease,  there 
would  have  been  no  reason  for  inserting  that  clause,  to  give  the  meliorations  of  that 
new  building  which  was  to  be  erected.     That  shows  that  the  parties  put  that  construc- 
tion upon  this  instrument  which  I  am  advising  your  Lordships  to  give  it     With  respect 
to  old  buildings,  I  do  not  think  that  the  landlord  is  bound  to  pay  for  enlargements  of 
these  beyond  a  size  unnecessary  for  the  cultivation  of  the  farm  when  it  came  out  of 
lease.    At  the  same  time  I  cannot  say  that  he  is  to  pay  for  no  enlargement,  if  the 
melioration  means  something  more  than  reparation.     But  the  meliorations  to  be  paid 
for  by  the  landlord  must  be  such  as  are  permanent  benefits  to  the  estate.    If  the 
meliorations  are  adapted  to  a  com  farm,  and  from  the  alteration  in  the  times  when  the 
estate  came  out  of  lease  that  farm  which  the  tenant  had  made  a  com  farm  must  be  used 
again  as  a  pasture  farm,  then  meliorations  are  of  no  use  to  the  landlord ;  they  were  more 
for  the  convenience  of  the  tenant  only,  and  he  cannot  request  the  landloKl  to  pay  for 
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them.  So  I  say  of  any  other  enlargement  or  alteration  of  the  buildings,  not  useful  to 
any  new  occupier,  after  the  expiration  of  the  lease ;  auy  meliorations  that  are  useful  to 
a  new  tenant  must  be  paid  for.  Those  which  are  not  useful  to  a  new  tenant  may  be  an 
addition  to,  but  they  are  not,  in  the  language  of  the  lease,  meliorations  or  improve- 
ments of  the  buildings.  I  think  that  the  words  introduced  by  my  learned  friend  are 
sufficient  to  tie  down  the  Court  below,  and  prevent  their  compelling  the  landlord  to 
pay  for  enlargements  of  the  buildings,  which,  though  they  might  have  been  convenient 
during  the  course  of  the  lease,  do  not  contribute  to  the  benefit  of  the  landlord  at  the 
expiration  of  that  lease.  My  Lords,  perfectly  agreeing  as  I  do  with  the  noble  and 
learned  Lord,  I  shall  conclude  by  secondmg  his  motion,  which  is,  in  effect,  that  all  the 
interlocutors  of  the  Court  below,  with  the  exception  of  those  of  the  12tb  December 
1827  and  the  2d  July  [299]  1829,  be  affirmed,  and  that  those  two  interlocutors  be 
reversed,  and  that  the  cause  be  remitted,  with  a  declaration  to  the  effect  which  has  been 
stated,  but  without  costs." 

The  House  of  Lords 


Appellanfa  Authorities. — (1.)  2  Stair,  140.  (3.)  Campbell  and  Company,  May  21, 
1803 ;  Brown's  Synopsis,  vol.  i.  p.  644 ;  Fleshers  and  Candlemakers  of  Canougate,  July 
7,  1809 ;  Wilson,  Nov.  17,  1814 ;  Falconer,  March  4,  1815  ;  Taylor,  June  9,  1821. 

Regpondenfa  Authorities.— 2  Erskine,  6,  29;  Arbuthnot,  Feb.  5,  1772;  (Mor. 
10,424);  Walpole,  Feb.  3,  1783;  (Mor.  15,249);  Morison,  Feb.  3,  1787;  (Mor.  Dec. 
10,425;)  3  Stair,  5,  17. 

Poivell — MCrae, — Solicitors. 
[Cf.  12  S.  789 ;  2  S.  &  M.  24.] 


V.  Wilson  &  Shaw  299  [8  8.  287]. 

Chkistian  M'Intyrb,  and  Others,  Appellant& — Lushington — Rvtherford, 

M'Nab's  Trustees,  Respondents. — Lord  Advocate  {Jeffrey)— Bussel. 

8th  July  1831. 

Landlord  and  Tenant — Rbmoyinq. — Held  (affirming  the  judgment  of  the  Court  of 
Session)  that  a  tenant  under  a  written  lease  must  give  notice  forty  days  before 
Whitsunday  of  his  intention  to  remove,  otherwise  he  will  be  held  to  continue  in 
possession  by  tacit  relocation. 

M'Nab,  of  M*Nab,  disponed  bis  estate  in  trust  on  the  12th  of  March  1812  to 
trustees,  who  were  infeft,  and  allowed  the  estate  to  be  managed  by  M*Nab.  On 
the  28th  of  February  1813,  he  granted  a  missive  of  lease  of  the  grounds  of  Port- 
nellan  to  Duncan  M'Intyre  for  seven  years.  M'Nab  afterwards  went  abroad, 
and  the  estate  was  managed  by  Duncan  M'Intyre,  writer,  in  Callender,  to  whom 
the  trustees  granted  a  factory  for  levying  the  rents,  but  it  contained  no  power 
relative  to  the  removing  of  tenants.  The  lease  was  to  terminate  at  Whitsunday 
1820,  and  Mlntyre,  the  tenant,  allying  that  he  had  given  notice  of  his  intention 
to  remove  at  that  term,  b^an  to  carry  off  part  of  his  effects.  The  trustees 
denied  that  he  had  given  any  such  notice,  and  proceeding  on  the  footing  that  he 
had  incurred  a  lia-  [300]  -bility  for  the  rent  of  1820-21,  they  presented  a  petition, 
on  the  19th  of  May  1820,  to  the  Sheriff  of  Perthshire,  praying  for  sequestration 
in  security  of  the  rent,  part  due  at  Whitsunday,  and  also  of  the  rent  for  the 
current  year.  M'Intyre  paid  the  rent  for  crop  1820  prior  to  26th  May,  and  the 
sequestration  was  withdrawn  in  June  thereafter.  He  then  brought  an  action, 
concluding  to  have  it  found  that  he  was  not  liable  for  the  rent  posterior  to 
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Whitsunday  1820,  and  for  damages  against  the  trustees  in  respect  of  the  seques- 
tration. In  support  of  this  he  maintained,  1.  That  although  a  landlord  is  bound 
to  give  notice  forty  days  before  Whitsunday  of  his  intention  to  remove  a  tenant, 
yet  the  latter  is  not  bound  to  give  any  such  notice  of  his  intention  to  remove,  or 
at  least  that  only  reasonable  notice  is  requisite.  2.  That  he  had  in  point  of  fact 
given  notice  orally  to  M'Intyre,  the  factor,  more  than  forty  days  prior  to  Whit- 
sunday, and  on  the  11th  of  April  he  had  written  to  him  to  the  same  effect ;  and, 
as  the  rent  was  payable  at  Whitsunday  old  style,  being  the  26th  of  May,  and 
this  was  the  term  for  removing,  sufBcient  notice  had  been  given ;  besides,  the 
trustees  had,  in  the  months  of  December  1819  and  January  1820,  advertised 
that  the  farm  was  to  be  let.  On  the  other  hand,  the  trustees  stated,  that  the 
first  notice  which  they  received  was  on  the  4th  of  May  1820 ;  that  their  factor 
had  no  power  to  receive  such  notice ;  that,  although  the  rent  was  not  payable 
till  the  26th  of  May,  yet  this  was  an  indulgence  to  the  tenant,  and  it  was  fixed 
by  statute  that  the  i-emoving  term  was  the  15th  of  May ;  that  it  was  true  that 
they  had,  in  one  advertisement  embracing  several  of  the  farms  on  the  estate, 
included  that  of  Portnellan,  but  it  was  withdrawn  on  the  faith  that  the  tenant 
intended  to  remain  in  possession. 

The  Lord  Ordinary  [Pitmilly],  on  the  11th  of  July  1823,  pronounced  this 
interlocutor : — "  Finds,  that  the  pursuer  not  having  been  warned  by  his  land- 
"  lord  to  remove  from  the  farm  of  Portnellan  as  at  Whitsunday  1820,  when  the 
"  lease  was  to  expii-e,  and  the  advertisement  by  the  landlord  of  this  farm  being 
"  to  let,  along  with  several  others,  at  the  said  term  of  Whitsimday,  having  been 
"  discontinue  in  the  month  of  January  1820,  while  the  advertisement  as  to  the 
"  other  farms  was  continued,  the  pursuer  was  boimd  to  intimate  in  due  time  to 
"  his  landlord,  or  others  authorized  to  act  for  the  landlord,  his  intention  to 
**  remove  at  [SiOl]  Whitsunday  1820 ;  and  finds,  that  if  he  failed  to  do  so  tacit 
"  relocation  must  have  taken  place,  and  consequently  the  claim  of  damages 
"  insisted  in  by  the  pursuer  would  not  be  well  founded ;  but  in  respect  the  pur- 
"  suer  offers  to  prove,  in  the  fourth  article  of  his  condescendence,  that  he  actually 
"  made  said  intimation  in  due  time  to  Dimcan  M'Intyre,  the  late  factor,  before 
"  the  factory  was  recalled,  or  at  least  before  the  recal  of  the  factory  was 
"  intimated  to  the  pursuer ;  while  these  assertions  are  denied,  and  the  facts  are 
"  differently  stated  and  explained  in  the  fourth  article  of  the  answers.  Allows 
"  the  pursuer,  before  answer,  a  proof  of  the  said  fourth  article  of  his  condescend- 
**  ence,  and  the  defender  a  proof  of  the  fourth  article  of  his  answers,  and  also  of 
"  the  third  article  of  the  answers,  with  regard  to  the  time  at  which  the  pursuer's 
"  treaty  with  the  Earl  of  Breadalbane,  or  his  Lordship's  factors,  for  a  renewal  of 
"  the  lease  of  the  farm  of  Benmore,  broke  off,"  &c.  On  advising  the  proof  which 
was  taken,  his  Lordship,  on  the  28th  of  November  1828,  pronounced  this  judg- 
ment : — ''  Finds  it  not  instructed  that  such  notice  was  given  by  the  tenant  in 
"  this  case  as  to  exclude  tacit  relocation,  and  bind  and  entitle  him  to  remove  from 
"  the  farm,  and  deliver  over  his  stock  to  the  defenders,  on  valuation,  at  the  time 
"  alleged  by  the  pursuers :  therefore  sustains  the  defences,  assoilzies  the  defenders, 
"  and  decerns :  Finds  neither  party  entitled  to  expences." 

In  the  meanwhile  M'Intyre  had  died,  and  Christian  M'Intyre  and  others  were 
sisted  in  his  place  as  his  representatives.  Both  parties  reclaimed ;  the  pursuers 
on  the  merits,  and  the  defenders  as  to  expences. 

The  Court,  on  the  11th  of  December  1829,  adhered  on  the  merits,  but  altered 
and  foimd  the  defenders  entitled  to  expences. 

M'Intyre  and  others  appealed,  and  repeated  their  statements,  and  the  argu- 
ment which  had  been  maintained  in  the  court  below,  in  r^ard  to  notice  not 
being  requisite.  They  also  contended  that  the  sequestration  was  ill^al  and 
oppressive,  seeing  that  the  rent  was  not  payable  till  the  26th  of  May.  The 
respondents,  on  the  other  hand,  contended  that  notice  was  requisite ;  that  notice 
had  not  been  given ;  that  the  factor  had  [302]  told  the  tenant  that  he,  the  factor. 
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had  no  authority  to  receive  notice ;  that  tacit  relocation  had  taken  place ;  that 
although  the  rent  was  not  payable  till  the  26th,  it  was  due  on  the  15th  of  May ; 
and  that,  at  all  events,  as  the  tenant  had  begun  to  remove  his  effects,  they  were 
entitled  to  have  them  sequestered  in  security  of  the  rent  for  the  cuiTcnt  year. 

Lord  Lyndhurst. — "  My  Lords,  in  the  case  of  an  English  tenancy,  under  a  lease  for 
a  certain  time,  it  is  not  necessary,  either  on  the  part  of  the  landlord,  or  on  the  part  of 
the  tenant,  that  any  notice  should  be  giveo,  for  the  purpose  of  effecting  the  termination 
of  the  interest  at  the  period  when  it  ib  to  expire ;  but  that  is  not  the  case  in  Scotland. 
As  far  as  relates  to  the  landlord,  it  is  perfectly  clear,  that  where  there  is  a  lease  for  a 
period  of  seven  years,  for  instance,  as  in  the  present  case,  the  interest  of  the  tenant  does 
not  expire  at  the  end  of  the  seven  years,  unless  the  landlord  gives  forty  days  notice, 
previous  to  the  expiration  of  the  term,  of  his  intention  that  the  interest  should  cease ;  if 
he  omit  to  give  such  notice,  the  interest  goes  on  for  another  year.  The  same  degree  of 
certainty  does  not,  imdoubtedly,  exist  with  respect  to  the  necessity  of  a  notice  on  the 
part  of  the  tenant ;  and  the  main  point  in  this  case  is,  whether  or  not  a  similar  and 
corresponding  notice  is  necessary  on  the  part  of  the  tenant  In  the  Court  below,  the 
Judges  state  that  they  have  never  heard  the  matter  doubted;  that  as  forty  days 
notice  was  necessary  to  be  given  by  the  landlord,  for  the  purpose  of  terminating  the 
interest  of  the  tenant,  so  a  corresponding  notice  was  necessary  to  be  given  by  the  t^ant, 
for  the  purpose  of  putting  an  end  to  his  interest.  My  Lords,  the  authorities  cited 
appear  to  me,  upon  the  whole,  to  establish  this  proposition,  that  forty  days  notice  is 
necessary  on  the  part  of  the  tenant.  liOrd  Stair  says,  that  *  tacks  cease  by  the  expiry 
'  of  the  terms  thereof,  and  the  letters  warning,  or  other  deeds,  to  take  off  tacit 
'  relocation,  or  the  tenant's  renunciation,  the  form  whereof  is — the  tenant^  forty  days 
'  before  Whitsunday,  subscribes  and  deUvers  to  his  master  a  renunciation  of  his  tack 
'  and  possession,  consenting  that  he  enters,  brevi  manUy  without  hazard  of  ejection; 
<  whereupon  there  must  be  taken  an  instroment  of  renunciation  in  the  hands  of  a  nottar, 

*  as  a  solemnity  requisite,  which  is  sufficient  to  instruct  the  overgiving,  as  being  the 

*  habile  way  approved  in  law ;  albeit,  in  other  cases  not  approved  in  law,  instruments  of 

*  intent  prove  not  the  deed  of  the  party.    Li  this  case  it  avoideth  the  tack,  and  is 

*  provable  by  instrument,  if  the  tack  be  expired,  but  during  the  tack,  the  instru- 
'  ment  will  not  prove  the  acceptance  of  the  renunciation.'     Lord  Bankton  says,  <It 

*  [3031  takes  place  from  the  tacit  consent  of  the  parties,  when  neither  the  heritor  warns, 

*  nor  the  tenant  renounces  in  due  time.  If  this  is  not  done  forty  days  before  the 
'  Whitsunday  at  which  the  tack  expires,  both  parties  are  fixed  for  the  ensuing  year.' 
From  these,  and  the  other  authorities  which  have  been  relied  on,  I  have  come  to  the 
conclusion,  upon  the  whole  matter,  that  where  a  lease  is  granted  to  a  tenant  for  a  certain 
term  of  years,  the  tenant  cannot  quit  at  the  expiration  of  his  term,  imless  he  has  given 
forty  days  notice,  previous  to  the  expiration  of  that  term,  of  his  intention  to  quit.  If 
that  be  the  law,  then  the  question  is,  as  to  the  application  of  that  law  to  the  facts  of 
this  case.  A  person  of  the  name  of  Maclntyre,  who  is  a  solicitor  by  profession,  residing 
at  Callender,  was  appointed,  in  consequence  of  the  embarrassment  of  the  lessor's  affairs, 
factor,  to  receive  and  collect  the  rents.  He  was  appointed,  by  an  express  and  special 
authority  for  that  purpose,  to  receive  and  collect  the  rents,  and,  in  case  of  non-pajrment, 
to  enforce  payment.  But  he  had  not^  by  virtue  of  the  power  with  which  he  was 
invested,  any  authority  whatever  to  receive  notices  to  quit  It  appears  to  me,  therefore, 
that  any  notice  served  upon  him  by  the  tenant,  of  his  intention  to  quit,  was  not  a 
sufficient  notice  to  put  an  end  to  the  term.  In  addition  to  this,  Maclntyre,  the  factor, 
states,  that  on  some  occasions  when  a  vague  communication  was  made  to  him  by  the 
tenant  of  his  intention  to  quit,  he,  the  factor,  communicated  to  the  tenant  that  he  had 
no  authority  to  receive  the  notice.  It  was  necessary  that  the  notice  should  be  served  on 
the  landlord,  and  it  does  appear  that  notice  was  given ;  but  I  believe  the  earliest  period 
to  which  that  notice  can  be  referred  is  the  27th  of  Apnl — certainly  it  cannot  be  referred 
to  a  period  so  long  as  forty  days  before  the  expiration  of  the  term.  I  think,  therefore, 
upon  this  point,  that  the  judgment  of  the  Court  below  was  rights  and  shall  advise  your 
Lordships  to  affirm  it.  I  am  of  opinion  that^  the  landlord  not  having  received  notice, 
the  tenant  had  no  right  to  quit  at  the  expiration  of  the  seven  years,  but  that  he  was 
bound  to  continue  Mb  tenancy  for  the  period  of  another  year.  My  Lords,  there  is 
another  point  which  is  stated  to  have  been  insisted  upon  in  the  Court  below.    On 
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reference  to  the  report  of  the  case,  it  does  not  appear  to  have  been  agitated  at  the  Bar ; 
but  it  is  stated  by  Dr.  Lushington^  that,  in  point  of  fact,  that  point  was  argued,  although 
the  Court  took  no  notice  of  it  in  their  judgment  A  sequestration  was  issued  for  £e 
purpose  of  enforcing  the  payment  of  rent  which  was  due  at  Whitsuntide,  amounting  to 
L.55,  and  that  sequestration  was  issued,  not  merely  for  the  purpose  of  enforcing  the 
payment  of  that  sum,  but  for  the  purpose  also  of  securing  the  rent  for  the  current  year, 
founded  upon  this  circumstance,  that  as  the  tenant  contended  that  he  had  a  right  to 
quit  the  premises,  and  [304]  was  preparing  to  quit  and  carry  his  stock  off  the  form, 
though,  in  other  respects,  he  might  be  a  solvent  and  substantM  man,  the  landlord  had 
a  right,  by  a  distress  upon  the  premises,  to  secure  the  rent  which  was  accruing.  With 
respect  to  the  first  object  for  which  the  sequestration  was  issued,  I  think  some  doubt 
may  be  entertained.  It  does  not  appear  when  the  factor's  authority  to  receive  that  rent 
ceased.  It  is  stated  that  that  authority  ceased  about  the  middle  of  the  month  of  Maj; 
but  it  i^pears  that^  in  the  course  of  the  month  of  May,  a  further  order  to  receive  this 
rent  was  made  to  the  factor ;  and  if  he  was  at  that  time  authorized  to  receive  it,  or  if 
he  had  been  previously  authorized  to  receive  the  rent,  and  no  communication  of  the 
ceasing  of  his  authority  had  been  given  to  the  tenant^  it  appears  to  me  that  the  tender 
to  the  factor  of  the  rent  then  due  would  have  been  such  a  proceeding  as  would  have 
barred  the  right  of  the  landlord  to  issue  a  sequestration  for  that  rent  But,  my  Lords, 
I  have  stated  that  the  sequestration  issued  was  not  merely  for  the  purpose  of  secunng 
that  rent,  but  the  sequestration  was  also  for  another  purpose — ^that  of  securing  the  rent 
of  the  current  year.  Now  it  is  stated  at  the  Bar,  that  the  current  year  had  not 
commenced.  I  am  of  opinion  that  the  current  year  had  commenced.  I  am  of  opinion 
that,  by  the  law  of  Scotland,  the  current  year  commenced  upon  the  15th  of  May,  and 
that  it  was  not  postponed  to  the  26th.  Whitsunday  is  fixed,  by  a  positive  Act  of 
Parliament — an  Act  of  the  Scottish  Parliament,  for  the  purpose  of  getting  rid  of  the 
inconvenience  of  moveable  feasts— at  a  precise  day,  namely,  the  15th  of  May.  I  am  of 
opinion,  therefore,  that  the  rent  of  the  previous  year  was  payable  on  the  15th  of  Maj, 
and  that  the  new  year  commenced  at  that  period.  I  think,  under  the  circumstances  of 
this  case — the  tenant  insisting  upon  his  right  to  quit  the  farm,  and  he  being  about  to 
move  his  stock  from  the  farm,  in  the  exercise  of  the  right  claimed  by  him — the  landlord 
had  a  right  to  issue  a  sequestration  by  way  of  security  for  the  rent  due  for  the  current 
year,  as  it  b  stated  in  the  very  instrument  of  sequestration,  not  insisting  on  any  right  at 
that  time  to  have  a  warrant  for  the  purpose  of  selling  the  stock,  but  merely  for  the 
purpose  of  enforcing  hia  security  under  the  circumstances  in  which  this  party  was  placed. 
I  think,  therefore,  that  the  tenancy  commencing  at  Whitsunday,  and  Whitsunday  bein^ 
by  the  law  of  Scotland,  the  period  for  commencing  the  current  year,  the  sequestration 
was  regular,  for  the  purpose  of  enabling  the  landlord  to  enforce  his  security  for  the  rent 
of  the  current  year.  It  does  not  appear  to  me  that  the  tenant  has  sustained  any  injury, 
even  if  he  should  be  right  in  saying  that  the  landlord  had  no  right  to  issue  the 
sequestration  solely  for  the  rent  supposed  to  be  in  arrear  for  the  preceding  half  year. 
Under  these  circumstances,  I  should  recom-  [306]  -mend  to  your  Lordships,  on  both 
these  points,  to  affirm  the  decision  of  the  Court  below." 

The  House  of  Lords  ordered  and  adjudged,  That  the  interlocutor  complained 
of  be  affirmed. 

Appdlan^a  Afa7iontie8.—2  Ersk.  6,  45;  Stat.  1555,  c  39;  Bell  on  Leases,  p.  497; 
Gordon,  13th  January  1803  (13,854). 

Respondents  Authorities,— 2  Stair,  9,  34 ;  2  Bankton,  9,  32  ;  2  Ersk.  6,  35 ;  Bell  on 
Leases,  p.  497 ;  Bryson,  28th  July  1744,  Kilk. ;  Earl  of  Haddington,  24th  February 
1693,  1  Fount.  565 ;  Duke  of  Athol,  15th  March  1819  (F.C.) ;  Gordon,  ut  ftupra, 

SpoUiswoode  and  Bolertson — John  WQueen, — Solicitors. 

[Of.  16  &  17  Vict.  c.  80,  S  30  and  31 ;  46  <&  47  Vict.  c.  62,  §  28.] 
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KoBEKT  Gray  and  John  Woodeop,  Appellants. — Campbell — Spanhie. 

Jambs  M'Nair,  Respondent. — Lushington — Kaye. 

8th  July  1831 

Arbitration — TDbobbb — Delivery].— Held,  (affinnmg  the  judgment  of  the  Court  of 
Session,)  that  although  interim  decreets-arbitral  had  been  subscribed,  given  to  the 
clerk,  and  copies  sent  to  the  parties,  yet  as  the  submission  was  terminated  without 
any  final  judgment  and  the  decrees  had  never  been  delivered  or  recorded,  they 
were  null. 

Gray  and  Woodrop  were  proprietors  or  tenants  of  a  field  of  coal  in  the  lands 
of  Westmuir,  and  Gray  was  proprietor  of  the  adjacent  coal  situated  in  the  lands 
of  Greenfield.  The  coal  of  Greenfield  stands  upon  a  higher  level  than  that  of 
Westmuir,  and  the  descent  of  the  water  from  the  one  field  to  the  other  was 
prevented  by  a  barrier  which  had  been  allowed  by  tacit  consent  to  remain 
between  the  two  fields.  M'Nair  conceiving  that  he  was  not  bound  to  refrain 
from  working  this  barrier,  commenced  operations  upon  it,  whereupon  a  dispute 
took  place,  and  the  parties  agreed  to  submit  it  to  the  decision  of  James  Farie  and 
Colin  Duniop.  A  regular  deed  of  submission  was  in  consequence  executed  in 
October  1823,  VTith  power  to  the  arbiters  "  to  pronounce  decree  or  decrees  partial 
"  or  total,"  "  to  do  every  [306]  thing  necessary  for  bringing  the  matter  submitted 
''  to  a  just  and  speedy  issue,  and  whatever  decree  or  decrees,  partial  or  total, 
"  interim  or  final,  the  said  arbiters  in  one  voice  shall  give  forth  and  pronounce 
"  betwixt,  and  the  day  of  "  &c.  "  the  said  parties  oblige  themselves 

"  to  fulfil  and  perform,"  &c.  '*  Declaring  that  the  said  arbiters  shall  not  have 
"  power  to  name  an  ov^rsman  to  decide  between  them  in  case  of  their  difiPering 
"  in  opinion,  but  that  in  case  of  their  so  differing  in  opinion  this  submission  shaU 
"  fall  and  expire." 

On  the  18th  of  August  1824  the  arbiters  subscribed  a  regular  interim  decree 
arbitral,  containing  a  clause  of  r^istration  in  these  terms :  '*  Therefore  we,  the 
''  said  James  Farie  and  Colin  Duniop,  arbiters  aforesaid,  do  hereby,  in  one  voice, 
"  pronounce  and  kIyc  forth  our  interim  decision  and  decreet-arbitral  upon  the 
"  foresaid  submission  in  reference  to  us,  and  the  terms  and  manner  following ; 
''  viz.  we  find  that  the  said  James  M'Nair  never  had  and  has  now  no  right  to 
"  cause  the  water  of  the  Prickleymuir  or  Upperfield  of  coal  mentioned  in  the 
"  said  submission,  and  belonging  to  him,  to  run  or  issue  so  as  to  flow  into  the 
"  Westmuir  collierjr,  belonging  to  or  possessed  by  the  said  Robert  Gray  and 
*'  John  Woodrop,  his  partner,  mentioned  in  the  submission,  or  to  carry  on  any 
"  operation  which  may  produce  that  effect ;  and  we  prohibit  and  discharge  the 
"  said  James  M'Nair  and  his  successors  from  doing  so :  and  in  the  event  of  the 
"  said  James  M'Nair  or  his  foresaids  contravening  the  finding  and  prohibition 
"  above  written,  we  find  him  liable  to  the  said  Robert  Gray  and  John  Woodrop, 
"  and  their  successors,  in  the  damages  to  be  sustained  in  the  Westmuir  colliery 
*'  on  that  account ;  and  we  decern  and  ordain  the  said  James  M'Nair  and  his 
•*  foresaids  to  abide  by  our  decision  and  decreet  above  written,  and  to  observe 
"  and  fulfil  the  same,  to  and  in  favour  of  the  said  Robert  Gray  and  his  foresaids, 
*'  under  the  said  penalty  of  L.500  sterling,  to  be  paid,  in  case  of  failure,  besides 
''  performance,  as  specified  in  the  foresaid  submission :  and  we  reserve  the  further 
''  consideration  and  determination  of  the  other  points  referred  to  us,  as  aforesaid, 
*'  in  the  event,  that  the  parties  shall  not  adjust  and  settle  the  same  by  an 
"  amicable  compromise  between  themselves,  within  thirty  days  from  and  after 
"  the  date  hereof :  and  we  again  earnestly  recommend  to  the  said  parties  to 
"  make  such  settlement  and  compromise."    [307]  This  decree  was  placed  in  the 
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hands  of  the  clerk  to  the  submission,  and  copies  of  it,  certified  by  the  clerk,  sent 
to  the  parties.  Bat  it  was  neither  delivered  to  them,  nor  put  upon  record. 
Thereafter  M'Nair  b^an  to  carry  on  a  dock- working,  from  which  he  raised  wat^ 
by  means  of  a  pump  to  a  level  from  which  it  found  its  way  into  Gray's  coal  work, 
and  this  having  been  complained  of  to  the  arbiters,  they,  on  the  5th  of  January 
1825,  (after  having  previously  granted  an  interim  interdict,)  subscribed,  along 
with  their  clerk,  a  second  interim  decree,  whereby  they  found  that  the  said 
James  M*Nair  neither  had  ^  nor  has  any  right  or  title,  by  a  pump  or  any  other 
**  artificial  means,  to  raise  water  from  a  level  lower  than  the  opening  between 
"  his  colliery  and  the  Green  colliery  or  waste,  so  as  to  make  the  said  water  issue 
**  through  that  opening  into  the  colliery  of  Westmuir,  belonging  to  or  possessed 
"  by  the  said  Kobert  Gray  and  John  Woodrop,  his  partner;  find  that,  from  the 
"  last  report  of  James  Merry  and  John  Wilson,  the  inspectors  aforesaid,  dated 
"  the  14th  September  last,  the  said  James  M'Nair  was  then  using  a  pump  in  his 
''  said  colliery  for  the  purpose,  and  that  had  the  effect  above  mentioned ;  and 
**  therefore  we  decern  and  ordain  the  said  James  M'Nair  immediately  to  cease 
"  using  the  said  pump  for  the  purpose,  or  so  as  to  have  the  effect  aforesaid,  and 
"  proUbit  and  discharge  him  from  resuming  or  exercising  any  such  operation  in 
**  his  said  colliery  hereafter.  And  further  we  find  the  said  James  M'Nair  liable 
'*  to  the  said  Eobert  Gray,  for  and  in  behalf  of  himself  and  the  said  John 
^*  Woodrop,  Us  partner,  in  the  damages  occasioned  to  them  in  their  said  colliery 
**  of  Westmuir  by  the  use  of  the  said  pump  as  aforesaid,  from  and  after  the  said 
"  19th  day  of  May  last  (the  date  of  the  interlocutor  above  mentioned),  and  allow 
''  the  said' Eobert  Gray  to  give  in  a  condescendence  of  the  damages  claimed  by 
''  him  on  that  account.  And  we  decern  and  ordain  the  said  James  M'Nair  and 
*'  his  foresaids  to  abide  by  our  interim  decision  and  decree  arbitral  above  written, 
''  and  to  observe  and  fulfil  the  same,  to  and  in  favour  of  the  said  Sobert  Gray 
"  and  his  foresaids,  under  the  said  penalty  of  L500  sterling,  to  be  paid  in  case  of 
''  failure,  besides  performance,  as  specified  in  the  foresaid  submission.  And  we 
"  reserve  the  further  consideration  and  determination  of  the  other  matters 
"  referred  to  us  as  aforesaid.''  This  decree  [306]  contained  a  clause  of  registra- 
tion, was  delivered  to  the  clerk,  and  copies  of  it,  certified  by  the  clerk,  sent  to 
the  parties,  but  it  was  neither  given  up  to  them  nor  recorded. 

About  this  time  the  Court  of  Session  had  pronounced  a  judgment  in  the  case 
of  Harvey,  26th  November  1824,^  sanctioning  the  doctrine,  that  unless  there  was 
a  special  contract,  law  did  not  require  that  a  barrier  should  be  left  between  two 
adjacent  coal  fields ;  and,  in  consequence  of  this  decision,  it  was  allied  that  one 
of  the  arbiters  became  satisfied  that  they  had  no  right  to  prevent  M'Nair  from 
working  the  barrier,  while  the  other  was  of  a  d^erent  opinion.  Gray  and 
Woodrop  then  insisted  that  the  clerk  should  deliver  to  them  the  two  interim 
decrees,  and  in  consequence  he  laid  before  the  arbiters  this  memorial :  "  On  the 
"  18th  of  August  1824  the  arbiters  subscribed  an  interim-decreet  arbitral  in  the 
"  said  submission,  and  on  the  5th  of  January  last  they  subscribed  another 
"  interim-decreet  arbitral  therein.  A  copy  of  each  decree  was  immediately  after 
"  sent  by  the  memorialist,  with  the  permission  of  the  arbiters,  to  the  parties 
"  respectively,  or  their  agents ;  and  the  decreets  themselves  have  remained  in 
"  the  custody  of  the  memonaUst  as  clerk  to  the  arbiters.  Mr.  Mitchell,  as  agent 
"  for  Mr.  Gray,  has,  both  by  letter  and  personal  application,  insisted  that  the 
"  memorialist  shall  put  the  said  two  interim-decreets  upon  record  in  a  competent 
"  register ;  and,  on  the  other  hand,  Mr.  Murray,  as  agent  for  Mr.  M'Nair,  has,  in 
"  like  manner,  insisted  that  the  memorialist  shall  not  part  with  the  said  interim- 
"  decreets  for  any  purpose  whatever,  except  by  the  special  authority  of  both  the 
"  arbiters,  as  instructed  by  the  letters  of  these  gentlemen  respectively  to  the 
"  memorialist  laid  before  the  arbiters.    The  memorialist,  as  clerk  to  the  arbiters, 

1  3  Shaw  &  Dunlop,  322. 
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**  considers  himself  entirely  under  their  direction  and  control  in  this  question ; 
*^  and,  in  the  circumstances  above  stated,  the  memorialist  finds  it  indispensably 
"  necessary  to  apply  for  and  procure  the  instructions  and  authority  of  the 
"  arbiters  to  direct  his  procedure  upon  the  opposite  demands  now  urged  by  the 
"  parties  in  the  submission  respectively;  and  the  memorialist  craves  the 
**  instructions  and  order  of  the  arbiters  accordingly." 

[309]  On  considering  this  memorial,  the  arbiters,  on  the  6th  of  April  1825, 
issued  t£is  deliverance :  "  We,  James  Farie  and  Colin  Dunlop,  the  arbiters  in 
**  the  submission  within  written,  having  taken  into  consideration  the  account  of 
"  the  expenses  incurred  to  Thomas  Falconar,  our  clerk,  for  business  done  by  him 
**  under  the  submission,  amounting  to  L.30  sterling,  find  the  same  justly  stated, 
"  and  Messrs.  Bobert  Gray  and  James  M'Nair,  the  psuiiies  submitters,  jointly 
"  and  severally  liable  in  payment  thereof  to  the  said  Thomas  Falconar ;  decern 
^  and  ordain  them  to  make  payment  thereof  to  him  accordingly,  and  to  relieve 
"  each  other  equally  of  the  same.  And  we  having  likewise  taken  into  considera- 
"  tion  a  memorial  for  the  clerk  to  the  submission,  dated  the  1st  of  April  current, 
"  decline  to  give  any  deliverance  thereon,  and  quoad  tdtra,  we  declare  the  sub- 
"  mission  terminated.    In  witness  whereof,"  &c. 

Immediately  thereafter  the  parties  presented  petitions  to  the  sheriff  of 
Lanarkshire,  the  one  praying  that  the  clerk  should  be  ordained  to  deliver  up 
the  interim  decrees  in  order  to  be  recorded,  and  the  other  that  he  should  be 
interdicted  from  doing  so ;  and  the  clerk,  with  the  view  of  obtaining  judicial 
exoneration,  raised  a  process  of  multiple-poinding  before  the  Court  of  Session, 
and  the  petitions  were  thereupon  advocated  ob  contingentiam.  M'Nair  also 
instituted  an  action  concluding  to  have  the  interim  decrees  reduced  and  set 
aside,  or  at  least  to  have  it  decltu^ed  that  they  were  null  and  void. 

In  defence,  Gray  and  Woodrop  maintained  that,  as  the  arbiters  had  full 
power  to  pronounce  interim  decrees,  and  they  had  done  so,  and  issued  copies  to 
the  parties  on  which  they  had  eicted,  the  decrees  were  good  and  effectual ;  while, 
on  the  other  hand,  M'Nair  contended  that,  as  the  interim  decrees  remained  in 
the  hands  of  the  clerk,  and  so  were  within  the  power  and  control  of  the  arbiters, 
they  had  never  been  delivered ;  and  as  the  arbiters  had  declined  to  authorize 
the  clerk  to  give  them  up,  and  had  declared  the  submission  at  an  end,  they  had 
necessarily  been  revoked,  or  at  least  were  ineffectual  The  Lord  OroQnary 
[Mackenzie]  reported  the  question  to  the  Court  on  cases.^  On  advising  the 
cases,  the  [310]  Court,^  on  the  31st  of  May  1827,  pronounced  this  judgment ; 
"  In  the  reduction  and  declarator,  in  respect  that  the  interim  decreets-arbitral 
"  were  neither  put  on  record  nor  delivered  to  the  parties,  find  it  unnecessary  to 
"  reduce  the  said  interim  decrees,  the  same  never  having  been  complete  or  \ulid 

^  As  a  practical  illustration  of  his  argument^  M'Nair  stated  that  the  Lord  Ordinary 
had  pronounced  and  subscribed  a  judgment  in  his  favour,  accompanied  by  a  full  note  of 
his  opinion,  but  that  before  issuing  it  he  deleted  it^  and  took  the  cause  to  report. 

^  Lord  PUmUly  observed,  "  It  is  necessary  to  consider  together  both  of  the  objections 
taken  to  these  decrees-arbitral  by  the  pursuer,  as  the  second  aids  the  first  very  mach. 
As  to  the  firsts  if  both  the  arbiters  had  concurred  in  wishing  to  recall  the  decrees,  I  have 
no  doubt  but  that  they  might  have  done  so  to  the  very  last  The  case  of  Bobertson  is 
an  authority  in  point ;  and  the  opinion  of  Lord  Braxfield  is  entitled  to  great  weight ; 
and  when,  on  a  point  of  pure  Scotch  law,  we  find  such  authority,  I  am  not  inclined  to 
go  further ;  nor  is  the  case  of  Simpson  a  contrary  authority,  as  the  arbiter  there  was 
funciua.  If,  then,  it  was  competent  for  both  to  recall  the  decrees,  I  do  not  think  it 
alters  the  matter  that  one  only  refuses  to  deliver  them.  The  second  objection  confirms 
the  firsts  as  the  arbiters  declare  the  submission  at  an  end,  because  they  differ  on  the 
points  decided  in  the  decrees  already  pronounced,  of  which  I  think  there  is  sufficient 
evidence.  If  they  did  not  exhaust  the  whole  matter  referred  to  them,  the  submission 
flew  off;  and  I  therefore  think  that  both  objections  are  well  founded." 
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**  decrees-arbitral ;  but,  in  terms  of  the  declaratory  conclusions,  find  the  same  to 
**  be  null  and  void,  and  declare  the  submission  terminated  and  the  parties 
*'  released  therefrom:  in  the  advocations  and  multiplepoinding,  find  it  unnecessaiy, 
**  in  respect  of  the  above  findings,  to  give  any  farther  judgment ;  and,  in  the  whole 
"  conjoined  processes,  find  no  expences  due  to  either  party,  and  decern." 

Gray  and  Woodrop  appealed. 

[311]  Appellants. — ^The  ground  on  which  the  judgment  of  the  Ck)urt  below 
rests  is,  not  Uiat  the  arbiters  had  no  power  to  pronounce  the  decrees  in  question, 
but  that  these  decrees,  although  pronounced,  required  actual  delivery  or  registra- 
tion to  make  them  effectual  This,  however,  is  not  consistent  with  law,  and  is 
at  variance  with  practice  and  with  the  case  of  Simpson  v.  Strachan,  where  it 
was  decided,  that  neither  actual  delivery  nor  r^istration  is  essential  to  the 
validity  of  a  decreet-arbitraL  In  the  case  of  Eobertson,  relied  on  by  the  respon- 
dent, the  only  point  decided  was,  that  an  arbiter,  before  eitiier  delivery  or 
r^stration,  may  alter  his  decree ;  but  in  the  present  case  there  was  no  altera- 
tion, nor  is  there  evidence  of  even  an  intention  to  alter.  On  the  contrary,  the 
arbiters  left  the  question  to  be  decided  on  the  assumption,  that  if  it  should  be 
held  that  the  decrees  were  lawfully  issued,  effect  should  be  given  to  them. 
Besides,  the  clerk  was  authorized  to  deliver  a  copy  of  those  interim  decrees; 
and  his  having  done  so  was  equivalent  to  delivery  of  the  award  itself.  There  is 
also  the  important  circumstance,  that  the  second  decreet-arbitral  recites  the 
first,  and  states  it  as  an  "  issued "  decreet-arbitral,  which  is  equivalent  to  a 
declaration  of  the  arbiters  that  the  first  decreet-arbitral  was  complete. 

Respondent. — In  the  case  of  Sobertson  it  was  decided,  that  an  award,  though 
signed  by  the  arbiters  and  delivered  to  the  clerk,  might  be  altered  by  them,  and 
that  they  do  nothing  effectual  until  the  decreet  is  either  delivered  or  roistered. 
In  the  present  case  the  decrees  remained  in  the  hands  of  the  clerk,  or,  in  other 
words,  in  those  of  the  arbiters,  and  they  not  only  refused  to  deliver  them,  bat 
declared  the  submission  at  an  end.  The  case  of  Simpson  is  inapplicable,  becaose 
there  the  submission  had  expired,  and  the  decision  was,  that  the  arbiter,  being 
fwndvs  officio,  he  could  not  afterwards  alter  it^    But  in  the  present  case  the 

Lord  AUoway. — ^*  1  take  a  different  view  of  this  question.  So  far  as  we  are  to  pro- 
ceed on  authority,  there  is  none  exactly  applicable  to  this  case.  In  the  case  of  Simpson 
there  was  a  positive  decree  cancelling  the  former  one.  There  is  nothing  of  that  kind 
here,  and  I  hold  the  decrees  in  this  case  to  have  been  regularly  issued,  the  clerk  having 
sent  copies  to  both  parties,  and  the  arbiters  themselves  stating  in  the  second  decree  that 
the  first  was  issued.  It  seems  to  be  conceived  that  the  arbiters  could  not  give  a  decree 
till  they  had  settled  the  whole  matters  in  dispute ;  but  it  was  provided  by  the  submis- 
sion that  they  might  give  interim  decrees,  and  that^  if  they  eiterwards  differed,  they 
might  give  up.  I  caimot  hold  that  they  differed  on  the  subject  of  these  two  decrees,  as 
we  carmot  resort  to  the  examination  of  the  arbiters  to  explain  their  decree,  or  reoeive 
their  evidence." 

Lord  Justice  Clerk. — "  I  concur  with  Lord  Pitmilly.  We  have  here  a  memorial  by 
the  clerk,  asking  leave  of  the  arbiters  to  record  the  decrees.  This  they  refuse,  and  I 
caimot  hold  them  delivered  by  copies  being  sent  to  the  parties.  The  word  '  issued,'  used 
by  the  arbiters  in  the  second  decree,  is  employed  in  the  same  sense  as  we  talk  of  issuing 
notes,  merely  communicating  them  to  the  parties,  but  not  delivering  them  as  yalid 
decrees.  To  constitute  delivery,  it  must  be  the  principal,  and  not  a  copy,  which  is 
delivered ;  and  I  conceive  that  the  case  of  Bobertson,  and  the  opinion  of  Lord  Brax- 
field,  directly  apply.  As  to  the  other  objection,  I  have  also  great  difiiculty.  It  does  not 
appear  to  me  to  be  a  case  where  the  clause  in  the  submission  applies ;  but  the  first  is 
sufficient  to  decide  the  case." 

Lord  OlerUee. — "  I  am  of  the  same  opinion." 

^  The  respondent  quoted,  from  the  session  papers  of  Simpson  v.  Strachan,  the  follow- 
ing case,  which  does  not  seem  to  be  reported :  '1 A  submission  was  entered  into  by 
Mortonhall  on  the  one  part,  and  his  sister,  with  William  Boss  her  husband,  on  the 


Digitized  by 


Google 


V.  WUflOii  *  maw.  GRAY   AND  WOODROP  t;.    M'NAIR.  583^ 

submifision  [312]  was  subsisting.  Besides,  although  power  was  given  to  the 
arbiters  to  issue  interim  decrees,  this  was  on  the  condition  that  they  should 
proceed  to  pronounce  a  final  judgment ;  but  they  refused  to  do  so,  and  conse- 
quently the  whole  fell  to  the  ground.  Neither  the  authorized  delivery  of  a  copy 
of  the  decreets,  nor  the  reference  in  the  second  to  the  first  as  an  issued  decreet, 
can  operate  favourably  to  the  appellants. 

Lord  Ltndhubst. — "  My  Lords,  the  question  in  this  case  was  a  technical  question  of 
Scotch  law,  arising  out  of  the  execution  of  a  decreet-arbitral.  There  was  a  referenee 
to  certain  arbitrators,  and  by  the  terms  of  the  reference  the  arbitrators  had  authority 
to  pronounce  decree  or  decrees  partial  or  total.  They  had  no  authority,  in  case 
they  differed  in  opinioD,  to  call  in  any  umpire,  and  therefore,  if  they  differed  in 
opinion  on  any  point,  that  point  would  have  to  remain  unsettled ;  but,  when  they  con- 
curred in  opinion,  they  had  authority  to  pronounce  partial  or  total  decrees ;  and  what- 
ever decrees,  partial  or  total,  interim  or  final,  the  arbiters  pronounced,  the  parties  obliged 
themselves  to  fulfil  and  perform.  In  the  month  of  August  1824  they  pronounced  their 
first  interim  decree,  and  in  the  month  of  January  following  they  pronounced  their  second 
interim  decree.  Those  decrees  were  drawn  up,  and  were  signed  by  the  respective  arbi- 
trators, and  copies,  certified  by  the  clerk  whom  they  had  appointed,  transmitted  to  the 
parties.  If  those  decrees  were  to  be  viewed  according  to  Uie  law  of  England,  and  the 
transaction  had  taken  place  in  this  country,  they  would  have  been  operative  and  binding 
awards.  But  this  question  is  not  to  be  decided  by  English,  but  to  be  decided  exclu- 
sively by  the  rules  and  law  of  Scotland.  Standing  here  as  I  do  (or  rather  as  I  did 
[313]  when  this  case  was  argued  before  your  Lordships  at  your  Lordships'  bar),^  more 
as  an  English  than  a  Scotch  lawyer,  certainly  all  my  feeling  was  in  favour  of  the  validity 
of  those  decrees,  and  my  inclination  was  to  sustain  them ;  but^  having  considered  the 
subject  frequently  since,  I  am  compelled  to  say,  that,  according  to  the  law  of  Scotland, 
those  decrees  are  not  binding  decrees.  By  that  law,  in  order  to  render  a  decreet-arbitral 
binding,  it  is  not  sufficient  that  it  should  be  drawn  up  in  form,  and  signed  by  the 
arbitrators,  and  retained  in  their  possession,  or  in  the  possession  of  their  clerk;  but 
something  further  must  be  done — the  decree  must  either  be  delivered  or  entered  on 
record,  or  some  authority  at  least  must  be  given  for  the  purpose.  It  may  be  assimulated 
to  the  execution  of  a  deed  in  England,  which  is  also  a  technical  instrument,  and  which 
requires  technical  forms  to  be  complied  with.  With  us,  in  the  execution  of  a  deed,  it  is 
not  sufficient  that  it  should  be  signed  by  the  party  to  be  bound  by  it — that  it  should  be 
sealed  by  the  party  to  be  bound  by  it — and  that  it  should  be  attested.  Another  circum- 
stance is  necessary — it  must  be  delivered ;  and,  unless  it  be  delivered,  it  ia  not  binding. 
Now,  my  Lords,  this  being  according  to  my  apprehension  and  understanding  of  the  law 
of  Scotland,  we  must  apply  it  to  the  facts  of  this  case.  The  first  interim  decree  was 
made  in  the  month  of  August  1824,  the  second  in  the  month  of  January  following. 
They  were  signed  by  the  arbitrators,  and  left  in  the  clerk's  possession.  They  never  were 
out  of  his  possession.     I  consider  the  decreets-arbitral,  \mder  the  circumstances  I  have 

other  part  The  arbiters,  when  the  submission  was  near  expired,  decerned  Morton- 
hall  to  pay  certain  sums  to  Boss;  and  they  kept  the  decree  in  their  own  hands. 
Ross's  creditors  did,  soon  thereafter,  arrest  these  sums  in  the  hands  of  Mortonhall; 
and  subsequent  to  the  arrestment  Boss  granted  a  declaration,  suspending  the  payment 
of  certain  of  these  sums  till  he  should  have  secured  his  wife  in  a  jointure  at  the  sight 
of  the  arbiters,  who  had  refused  to  give  out  and  publish  the  decree-arbitral  till  this 
was  done.  In  a  furthcoming  the  creditors  urged^  that  there  was  a  jus  quceaitum  to 
them  by  the  decree-arbitral  and  their  arrestment,  the  effect  of  which  could  not  be 
restrained  by  any  deed  of  Boss  or  the  arbiters,  after  the  right  they  had  acquired  by 
their  arrestment  on  the  said  decree-arbitral.  It  was  answered,  that  so  long  as  the 
decree,  though  pronounced  and  signed,  remained  in  the  hands  of  the  arbiters,  it  was 
their  own,  and  they  might  give  it  forth  or  not  as  they  thought  fit ;  and  therefore  they 
might  give  it  out  on  such  terms  as  they  pleased ;  and  such  condition  thereby  became 
as  strong  as  if  it  had  been  a  quality  engrossed  in  the  decree;  which  answer  the  Lords 
sustained." 

^  The  case  was  heard  in  when  his  Lordship  was  Lord  Chancellor. 
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stated,  not  as  decreets-arbitral,  but  as  decieets-arbitral  intended  to  be  decreets-arbitial, 
when  completed  by  a  delivery,  or  by  being  entered  on  record.  But  it  is  stated  that 
there  ib  a  fact  in  this  case  which  is  equivalent  to  a  delivery.  In  this  case  the  arbitrators 
authorized  there  clerk  to  deliver  out  a  copy  of  the  decreets-arbitral  intended  to  the 
parties.  It  was  delivered ;  and  it  is  said  that  a  copy  being  so  delivered  is  equivalent  to 
the  formal  delivery  of  the  award.  I  think  it  has  not  that  effect.  I  cannot  recommend 
your  Lordships  to  go  the  length  of  saying  it  has  that  effect  Before  the  decreet-arbitral 
is  delivered,  it  is  merely  a  decreet-arbitral  intended  to  be  delivered  as  a  decreet-arbitral 
— intended  to  be  a  judgment  pronounced;  and  therefore  the  copy,  before  it  was 
delivered,  is  nothing  but  a  copy  of  what  was  intended  to  be  delivered — ^is  nothing  but 
a  copy  of  judgment  intended  to  be  pronounced,  and  clearly  not  equivalent  to  a  decreet 
pronounced  or  delivered.  But  then  there  is  another  circumstance  that  was  also 
[314]  suggested,  and  which  struck  me  at  the  time  as  being  entitled  to  very  considerable 
weight.  The  second  decreet-arbitral  recites  the  firsts  and  in  reciting  the  first  it  states  it 
is  a  decreet-arbitral  that  had  been  '  issued ; '  and  it  appeared  (as  it  was  contended)  tiiat 
this  amounted  to  declaration  by  the  arbitrators  themselves,  that  the  first  decreet-arbitral 
was  a  complete  decreet-arbitral.  But  I  think,  on  consideration,  it  has  not  that  effect. 
If  there  were  any  thing  in  it  certain  or  positive  as  to  the  first,  it  might  admit  of  this 
construction ;  but  the  circumstance  of  its  being  stated  in  the  second  decreet-arbitral  to 
have  been  issued  must  be  considered  with  reference  to  the  evidence  and  state  of  facte, 
and  cannot  be  considered  in  itself  as  amounting  to  making  a  complete  delivery — a 
complete  decreet-arbitral  of  the  first — when,  in  point  of  evidence  and  fact,  the  first  was 
never  delivered  at  all.  Upon  this  ground,  therefore,  and  from  the  explanation  given  by 
one  of  the  Judges  below,  that  it  is  an  expression  constantly  used  where  notes  only  are 
issued,  it  does  not  appear  to  me  to  conclude  this  question.  This  further  observation  also 
arises  with  respect  to  this  view  of  the  case — that  the  second  decreet-arbitral,  which  states 
the  first  decreet-arbitral  to  have  been  issued,  never  was  a  complete  decreet-arbitral  itself 
but  simply  was  a  decreet-arbitral  intended  to  be  complete ;  therefore,  there  is  the  less 
reason  to  give  to  the  first  the  character  of  a  complete  decreet-arbitral,  merely  from  being 
recited  in  the  second,  which  itself  was  not  a  complete  decreet-arbitral  I,  therefore,  my 
Lords,  am  bound  to  come  to  the  conclusion,  according  to  my  judgment,  that^  accoitling 
to  the  law  of  Scotland,  what  has  taken  place  in  this  case  does  not  amount  to  a  delivery 
of  the  decreets-arbitral  They  continued,  up  to  the  time  when  the  arbitration  was 
terminated,  in  the  possession  of  the  clerk  of  the  arbitrators.  A  memorial  was  presented 
to  the  arbitrators  by  the  clerk,  to  know  what  was  to  be  done  with  respect  to  those 
decreet-arbitrals.  In  answer,  the  arbitrators  stated  that  they  could  give  him  no 
instructions.  They  never,  therefore,  directed  him  to  deliver  those  decreet-arbitrals — 
never  agreed  to  deliver,  nor  was  the  clerk  directed  to  put  them  on  record.  They  never 
agreed,  therefore,  that  t^ey  should  be  complete  decreet-arbitrals.  I  am  of  opinion,  con- 
sequently, that  they  cannot  be  considered  complete  decreet-arbitrals ;  and  under  such 
circumstances  I  should  recommend  your  Lordships  to  afGbrm  the  judgment  of  the 
Court  below." 

The  House  of  Lords  ordered  and  adjudged,  That  the  interlocutor  complained 
of  be  affirmed. 

AppeOoM  AutlKnHie8.—i  Ersk.  3,  33;  Lovat,  June  17,  1738  (625);  Halkerston, 
June.30, 1625,  (645) ;  M*Callum,  June  3, 1825  (4  S.  &  D.  66,  and  on^e,  Vol  2,  [316]  344) ; 
Simpson,  Dec.  10,  1736  (No.  2,  Elchies  Arbit.  and  17,007);  Woodrop,  Feb.  4,  1794 
(628) ;  Glover  t?.  Glover,  1802  (Wilson's  Digest,  House  of  Lords). 

Respondents  -4tt<^bn^ie».— Eobertson,  June  20, 1783  (653) :  2  Hailes,  912  :  Maxwell 
Dec  19,  1561  (643). 

liichardsan  and  Connell, — Moncreiff,  Webster,  and  Thompson, — Solicitors. 

[Cf.  M'Qudker  v.  Phoenix  Insurance  Co.,  21  D.  798 :  Macrae  v.  Edinburgh  Street 

Tramtoays  Co.,  13  R  270.] 
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V.  Wilson  Sc  Shaw  359  [6  S.  045]. 

Catherinb  Munro,  Appellant. — Jeffrey — Ztishington — Sandford. 

Drummond  and  Others,  Respondents. — Brougham — Keay — MiUer — Alison, 

30th  August  1831. 

Tailzie. — Decision — Held  (affirming  the  judgment  of  the  Court  of  Session)  that  an 
entailed  estate  held  hy  an  heir  in  possession  under  a  strict  entail,  on  which 
infeftment  had  followed  in  his  favour,  was  liahle  to  he  adjudged  for  personal  deht, 
contracted  subsequent  to  the  infeftment,  but  prior  to  the  recording  the  entail, 
[360]  although  the  adjudication  was  not  raised  or  decree  obtained  tiiereon  until 
after  the  entail  had  been  recorded. 

The  case  of  Smollet,  May  14,  1807,  (Mor.  Dec  App.  12,  voce  Tailzie,)  was  not  shaken 
by,  nor  intended  to  be  shaken  by,  the  judgment  in  the  House  of  Lords  in  the  case 
of  Agnew  of  Sheuchan,  July  31,  1822.— (1  Shaw's  App,  page  320). 

George  Eoss  of  Cromarty  executed  in  1783  a  deed  of  entail,  whereby,  under 
the  restrictions  and  limitations  therein  contained,  he  disponed  the  estate  of 
Cromarty  to  the  heirs-male  of  his  own  body,  and  their  heirs-male ;  whom  failing, 
to  the  heirs-female  of  his  own  body,  and  their  heirs-male ;  whom  failing,  to  his 
nephew  uterine  Alexander  Gray,  and  his  heirs-male;  whom  failing,  to  Jane 
Kurk,  the  entailer's  sister,  and  the  heirs-male  or  female  of  her  body, — the  eldest 
heir-female  always  succeeding  without  division,  and  excluding  heirs-portioners ; 
whom  failing,  over.  The  deed  contains  special  prohibitions  against  alienation 
and  contracting  of  debt ;  and  the  resolutive  clause  declares,  that  if  the  said  heirs- 
male  or  female  of  the  said  George  Boss's  own  body,  or  any  of  the  said  heirs  of 
tailzie,  shall  do  any  thing  in  the  contrary  of  thesd'provisions,  either  by  disposing 
of  the  said  premises,  or  committing  any  crime  or  delict,  or  by  contracting  debts, 
or  doing  any  other  act  or  deed  as  above  mentioned,  either  before  or  after  his  or 
their  succession,  under  and  by  virtue  of  the  said  tailzie,  the  said  acts  and  deeds 
used,  and  all  and  every  one  of  them,  shall  not  only  be  void  and  null  in  so  far  as 
shall  concern  the  said  lands,  heritages,  and  estates,  so  as  they  shall  not  in  any 
manner  of  way  be  affected  therewith,  to  the  prejudice  of  the  said  entail  and  the 
heirs  entailed  to  succeed  to  the  said  tailzied  estate ;  but  also,  the  said  contra- 
veners  being  descended  of  the  said  George  Boss's  own  body,  for  themselves 
allenarly,  and  all  other  contraveners  for  themselves  as  well  as  for  the  descend- 
ants of  their  own  bodies  respectively,  shall  amit  and  forfeit  their  right  and 
interest  in  the  said  lands,  heritages,  and  others,  and  the  same  shall  immediately 
devolve  upon  and  pertain  to  the  next  heir  of  taibda  No  conmnssion  was  granted 
for  recording  the  entaQ ;  but,  of  the  same  date,  he  executed  a  trust  deed  in  the 
English  form,  naming,  among  others  Alexander  Gray  and  John  Ogilvie,  trustees, 
wim  instructions,  out  of  unentailed  funds  conveyed  to  them,  to  pay  off  the  debts 
affecting  the  Cromarty  estate,  and  to  record  immediately  the  entail  The  trustees 
accepted,  and  entered  on  the  management  under  the  trust,  but  did  not  record 
the  entail.  [361]  One  object  of  the  trust  was  to  pay  off  the  debts  affecting  the 
estate  of  Cromarty,  and  there  is  a  special  declaration  in  the  trust-deed,  that  the 
trustees  should  immediately  recoitl  the  deed  of  entail. 

Upon  the  death  of  George  Boss,  in  1787,  Alexander  Gray  took  the  name  of 
Boss,  and,  as  the  first  heir  of  entail  under  the  deed,  succeeded  to  the  estate  of 
Cromarty.  He  was  infeft  on  the  deed  of  entail ;  and  the  whole  clauses,  pro- 
hibitory, irritant,  and  resolutive,  were  inserted  in  the  body  of  the  sasina 
Alexander  Boss  was  a  partner  in  the  army  agency  house  in  London,  Boss  and 
Ogilvie,  and  contracted  the  following,  among  other,  debts  to  Messrs.  Drunmiond, 
bcmkers  in  London : — ^L9000  by  promissory  note  bearing  date  in  the  year  1796, 
vk  the  name  of  Boss  and  Ogilvie ;  L.5000  by  a  joint  and  several  bond  by  Boss 
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and  Ogilvie  in  the  same  year ;  and  L.10,000  in  the  year  1798,  also  contedned  in 
a  promissory  note  by  Boss  and  OgUvie.  As  collateral  security  of  these  sums, 
Boss  and  O^vie  put  in  deposit  with  the  Messrs.  Drummond  private  bonds  and 
exchequer  bills  to  a  large  amount  In  1803,  while  these  debts  remained 
unextinguished  except  to  a  partial  extent,  and  while  they  remained  personal, 
the  entail  was  recorded  at  the  instance  of  one  of  the  substitute  heirs. 

In  May  1805  a  commission  of  bankruptcy  issued  against  Boss  and  Ogilvie. 
In  1805  Messi*s.  Drummond,  by  an  action  in  the  Court  of  Session,  constituted 
their  debt  against  Alexander  Boss,  and  thereafter,  in  1806,  obtained  adjudica- 
tion against  the  estate  of  Cromarty ;  the  decree  reserving  all  objections  contra 
exectUtonem.  In  1820  Alexander  Boss  died  without  lawful  issue  (4  Wilson  & 
Shaw,  page  289).  In  1826  Catherine  Munro,  wife  of  Hugh  Bose,  and  next 
heir  of  entail,  raised  action  of  reduction  of  the  adjudication  takken  by  the  Messrs. 
Drummond.  Several  minor  points  were  involved  in  the  discussion  which 
followed;^  but  chiefly  the  pursuers,  founding  on  the  above  statement,  and 
particularly  on  the  fact  that  the  [362]  entail  was  recorded,  although  not  until 
after  the  debts  were  contracted,  yet  before  they  were  made  real  on  the  entailed 
estate,  contended  that  the  estate  could  not  be  carried  off,  to  the  prejudice  of  the 
heirs  of  entail,  in  payment  of  these  debts  and  obligations.  The  Lord  Ordinary 
[Newton],  in  oitiering  cases  to  the  Court,  observed, — *'  The  Lord  Ordinary  sees 
''  nothing  in  the  pursuer's  argument  to  induce  him  to  think  that  the  case  of 
"  Smollet  was  erroneously  decided ;  but  as  the  authority  of  this  case  is  alleged 
"  to  have  been  weakened  by  the  judgment  of  the  House  of  Lords  in  the  Sheuchan 
"  case,  he  thinks  it  proper  to  report  the  present  case,  that  the  opinion  of  the 
"  Court  may  be  obtained;'*  and  the  Court  (11th  June  1828),  on  fiidvising  these 
cases,  and  whole  proceedings  in  the  cause,  sustained  the  defences,  assoilzied  the 
defenders  from  the  whole  conclusions  (d  the  libel,  and  decerned,  but  found  no 
expences  due. 

Catherine  Munro  appealed. 

(Jeffrey)  for  Appellant — ^The  present  question  is  of  deep  interest  to  the  parties 
concerned,  and  of  even  greater  importance  to  the  law.  It  involves  the  first 
principles  of  entail  law ;  at  the  same  time  it  is  simple  in  its  nature,  and  capable 
of  being  presented  in  a  very  distinct  view.  It  has  been  considered  as  ruled  by 
the  case  of  Smollet ;  but  that  decision  was  not  appealed.  It  was  not  unanimous; 
it  is  single,  and  in  its  circumstances  does  not  apply  to  the  question  here  at  issue. 

There  the  entail  had  not  been  recorded.  The  heir  in  possession  contracted 
personal  debt ;  then  the  entail  was  recorded.  After  his  death  the  right  heir 
made  up  titles  to  the  estate,  and  served  himself  heir  of  entail  to  the  contra- 
vener ;  then  the  creditor  of  the  deceased  heir  adjudged  the  estate.  The  Court 
took  this  view  of  the  question, — that,  except  as  far  as  the  heir  is  tied  up  by 
fetters,  he  holds  in  fee-simple.  The  persons  who  contract  with  him  look  to  the 
record  of  tailzie,  to  ascertain  in  what  character  he  holds  the  land,  and  what 
power  he  has  over  the  land.  They  are  entitled  to  rely  on  the  record,  and,  not 
finding  an  entail  of  the  land,  are  authorized  to  hold  that  they  can  deal  [363]  with 
the  heir  as  an  unlimited  proprietor.  But,  while  this  appears  to  have  been  the 
principle  on  which  the  Court  proceeded,  two  distinctions  were  overlooked:— 
1.  That  here  the  contraction  of  debt  was  not  with  an  individual,  but  with  a 
copartnery;  —  2.  That  the  documents  of  debt  did  not  afford  action  against 

^  In  1788  and  1800  Alexander  Boss  had  executed  heritable  bonds  over  the  estate 
of  Cromarty  for  debts  contracted  by  himself,  in  consequence  of  which  Catherine  Munio 
brought  an  action  of  irritancy  against  him,  and  in  January  1805  obtained  decree  in 
absence.  But  the  decree  was  kept  open  by  representations,  and  ultimately  proceedings 
on  this  point  were  allowed  to  sleep.  Also,  in  the  discussion  under  the  action  of 
reduction,  the  puMuer  raised  the  objection  of  pluri$  petUio^  but  the  question  decided  in 
the  House  of  Lords  was  that  stated  in  the  text 
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Alexander  Bobs's  person  without  the  intervention  of  other  proceedings,  for 
instance,  an  action  of  constitution ;  but  this  action  was  not  raised  until  after  the 
entail  was  recorded.  This  case  being  toto  codo  different,  the  appellant  was 
entitled  to  a  different  judgment  from  what  was  pronounced  in  Smoilet's  case ; 
and  at  all  events  the  House  should  send  it  to  the  Court  below  for  reconsideration, 
especially  since  Smollet's  case,  even  upon  its  owns  facts,  has  always  been  doubted 
by  the  bar. 

The  appellant  relies  on  this  great  and  important  point,  that,  independent  of 
l^al  principles  of  genuine  equity,  the  statute  1685  affords  an  invulnerable  pro- 
tection to  all  estates,  fenced  as  directed,  against  all  attempts  to  carry  them  away 
for  debts  contracted  by  the  person  on  whom  the  entail  is  binding.  The  statute, 
right  or  wrong,  (we  think  rightly,)  has  rendered  harmless  all  adjudications  on 
debts  contracted  by  any  heir  of  entail  bound  by  the  entail.  There  is  an  immense 
waste  of  learning  on  the  part  of  the  respondents,  in  order  to  show  that  the  estate 
is  not  protected  against  the  entailer's  debts ;  and  it  is  clear  that  the  estate  is  not 
(with  certain  exceptions).  Heirs  who  succeed  take  tUiUo  IvcraUvOy  and 
necessarily  represent  the  entailer.  It  is  the  statute  1685  which  introduces  the 
necessity  of  recording.  Without  a  reference  to  the  statute,  to  see  what  on  this 
point  is  directed,  the  respondents  have  not  a  shadow  of  a  case.  It  may  be 
difficult  to  say  whether  the  recording  is  an  actual  enjoinment ;  but,  waiving  that 
inquiry,  it  is  enough  to  say,  that  the  declarator  of  irritancy  is  directed  prima  loco 
and  alone  against  contravening.  Now,  we  say  that  the  mere  contraction  of  debt 
is  not  a  contravention  of  the  entaiL  If  it  were  otherwise  no  heir  of  entail  could 
run  an  account  with  a  tradesman ;  he  could  not  live  according  to  the  ordinary 
habits  of  society.  But  it  is  the  contracting  debt,  whereby  the  estate  may  be 
evicted  and  carried  away  and  adjudged,  which  the  statute  contemplated.  The 
mere  contraction  of  debt  is  not  a  contravention.  It  is  admitted  by  the 
respondents,  that,  after  the  entail  is  recorded,  debts  contracted  subsequently  to 
the  recording  are  not  effectual  against  the  estate ;  [S64]  why  then  direct  a 
denunciation  against  mere  contracting  personal  debts,  and  why  should  the  statute 
protect  the  estate  against  debts  contracted  before  ?  The  personal  creditors  only 
can  potentially  create  an  act  of  contravention.  But  while  the  debts  remain 
personal,  where  is  the  danger  ?  But  we  are  asked,  how  is  the  estate  protected 
against  personal  creditors  ?  and  we  answer,  it  is  not  necessary  to  protect  an  estate 
against  personal  debts.  It  would  have  been  absurd  and  preposterous  if  €uiy  such 
protection  had  been  attempted ;  a  man  cannot  live  without  contracting  debt ; 
and  did  any  sane  person  ever  contend  that  an  heir  of  entail  had  disobeyed  the 
injunctions  of  the  entailer  because  he  ran  accounts  with  tradesmen  ?  It  implies 
an  absurdity  to  allege  that  the  statute  protects  the  estate  against  such  personal 
debts.  The  statute  expressly  says,  that  the  entail  is  not  to  be  operative  until 
certain  things  be  done,  and  then  to  be  good  against  contraveners  and  their 
creditors.  But  there  is  no  contravention  while  the  debts  are  personal,  and  there- 
fore there  are,  while  the  debts  remain  personal,  no  debts  of  a  contravener.  In 
short,  we  maintain  that  what  is  prohibited  is,  not  the  contraction  of  debt,  but 
the  adjudication  of  the  estate  by  the  creditor,  or  a  voluntary  conveyance  of,  or 
burden  granted  over,  the  estate,  to  the  creditor,  by  the  heir  in  possession  who 
has  contracted  debt  (the  legal  and  conventional  titles  mentioned  in  the  statute.) 
But  if  there  has  been  no  contravention,  then  nothing  has  been  done  contrary  to 
the  injunctions  of  the  entaiL  The  creditor  has  not  been  let  in  before  the 
recording,  and  the  recording,  while  matters  stand  thus,  closes  the  cheque. 

The  statute  says,  whenever  the  injunctions  are  completed,  then  the  entail  is 
a  bulwark  against  all  eviction.  It  is  admitted  that  the  entail  becomes  so  if  the 
debts  have  teen  contracted  after  the  recording ;  and  why  should  it  not  have  the 
same  effect  before  the  recording  ?  If  the  statute  is  to  have  this  effect  upon  all 
debts  contracted  after  recording,  of  what  consequence  is  it  that  some  debts  were 
personal  before  ?    Are  we  not  covered  sufficiently  if  we  have  the  whole  panoply 
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of  arms  on  us  before  the  debts  are  made  real  ?  The  previous  contraction  is  no 
contravention.  The  statute  is  imperfect  in  common  sense  and  principle  if  it  did 
not  mean  to  protect  the  estate  from  all  debts,  if  not  already  made  real.  The 
object  of  the  statute  was  to  strike  at  voluntary  conveyances,  or  allowing  an 
adjudication  to  be  led,  [365]  but  not  to  strike  at  the  mere  contraction  of  debt. 
We  maintain,  that  if  the  requisites  of  the  statute  be  attended  to,  and  if  the  entaU 
be  recorded,  that  the  substitute  heir  of  entail  springs  up  like  Minerva  armed 
from  head  to  foot,  and  being  thus  armed  before  any  attempt  has  been  made  to 
touch  his  estate,  how  can  personal  creditors  injure  him  ?  Observe  also,  that  it 
is  not  made  a  ground  of  forfeiture  in  the  heir  that  he  does  not  record  the  entail ; 
yet,  if  the  whole  estate  is  exposed  to  be  carried  away  by  personal  debts  con- 
tracted before  the  recording,  would  the  legislature  not  have  provided  against 
this  fatal  consequence  by  making  it  a  forfeiture  not  to  record.  The  only 
inference  which  fairly  follows  is,  that  the  legislature  did  not  for  a  moment  con- 
template that  debts  allowed  to  remain  personal  at  the  date  of  the  recording  could 
affect  the  estate. 

Various  views  of  the  statute  lead  irresistibly  to  the  same  conclusion.  The 
statute  clearly  had  in  view,  in  this  enactment,  both  personal  and  real  creditors ; 
but  it  directs  its  injunctions  only  against  the  latter.  It  classes  the  creditors, 
and  places  the  creditors  whose  claims  are  to  be  effectual  along  with  singular 
successors, — ^"creditors,  comprysers,  adjudgers,  and  other  singular  succsssors 
''  whatsoever."  But  singular  successors  are  persons  who  have  bargained  for  and 
purchased  a  right  They  stand  in  contra-distinction  to  a  mere  general  repre- 
sentative, who  succeeds  to  a  right,  and  takes  on  him  the  responsibility  of  his 
author.  The  singular  successor  has  a  single  title — an  onerous  right  acquired 
for  a  consideration ;  and  here  it  is  quite  plain  that  the  statute  £d  not  con- 
template a 'mere  personal  right,  but  a  right  of  the  nature  of  a  right  vested  in  a 
compryser  or  adjudger.  If  the  heir  in  possession  contracts  personal  debt,  but 
which  debt  has  not  been  made  real,  and  the  next  heir  sues  (on  a  valid  ground)  a 
contravention,  and  makes  up  titles,  and  records,  we  deny  that  there  is  any 
authority  for  holding  that  the  personal  creditors  of  the  forfeited  heir  could  claim 
the  character  of  singular  successors,  and  take  the  estate.  We  may  here  observe, 
that  the  argument  in  SmoUet's  case  was  not  well  treated.  Oreat  part  of  the 
reasoning  by  the  creditors  was  founded  on  a  fallacy, — a  mere  sophistical  reading 
of  the  act, — ^that  the  person  who  dealt  with  the  heir  is  to  be  protected,  even  2 
the  heir  be  forfeited ;  but  they  carried  this  too  far,  for  the  clause  founded  on  by 
them  does  not  relate  to  recording,  and  it  cannot  in  con-  [366]  -sistency  with  fair 
argument  That  is  quit«  clear ;  and  if  so,  how  can  you  account  for  forfeiture 
for  non-recording  being  omitted,  if  the  legislature  intended  that  the  estate  should 
be  liable  when  the  heir  in  possession  contracts  personal  debts,  and  does  not 
record  ?  The  true  answer  is,  that  it  was  considered  necessary  only  to  protect  a 
certain  class  of  creditors ;  namely,  those  who  had  clothed  themselves  with  another 
character  than  merely  that  of  personal  creditors,  and  had  become  adjudgers, 
comprysers,  or  singular  successors.  Therefore,  tota  re  perspeda,  and  giving  the 
most  natuial  consideration  to  this  statute, — the  charter  of  all  entails, — ^have  we 
not  made  out,  that  it  means  only  to  afford  a  protection  against  the  sale,  or  the 
encumbering  of  the  entailed  estate,  and  that  the  mere  existence  of  personal  debts 
was  regarded  by  the  legislature  as  a  matter  of  perfect  indifference  ?  On  tiiis 
view,  uiat  the  heir  in  possession  committed  no  contravention  of  the  entail,  and 
that  personal  creditors  are  not  contemplated  by  this  statute,  and  that  they  took 
no  step  to  let  themselves  in,  we  are  inclined  to  rest  with  perfect  confidence :  we 
cannot  anticipate  a  satisfactory  answer.  In  aid  of  what  we  have  stated,  there 
comes  a  most  important  inquiry.  On  what  principle  should  the  vested  interests 
of  substitute  heirs  give  way  to  the  claims  of  personal  creditors,  rather  than  tiie 
claims  of  personal  creditors  give  way  to  the  vested  interests  of  the  substitute 
heirs  ?    Take  an  instance  from  the  analogy  of  unfettered  property.    A  possessor 
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of  a  fee-siinple  estate  sells  or  grants  heritable  securities  over  the  land  after  he 
has  contracted  large  debts.  This  conduct  may  be  blameable,  but  the  personal 
creditor  will  be  excluded.  They  left  their  debts  personal,  and  the  preference  of 
the  purchaser  or  real  creditor  (except  in  cases  of  bankruptcy,  as  provided  for  in 
the  bankrupt  statutes,)  will  be  unchallengeable.  The  answer  to  the  claims  of 
the  personal  creditor  is  simple,  **  sibi  imputetl'  that  he  did  not  secure  himself  on 
the  land.  The  personal  creditor  cannot  be  at  a  loss.  He  has  the  record  of 
infeftments  to  go  to.  If  the  infeftment  of  his  debtor,  or  rather  of  the  person  who 
purposes  to  become  his  debtor,  is  silent  as  to  fetters,  the  party  can  deal  with  him 
in  safety ;  but  if  the  existence  of  fetters  is  seen  in  the  recorded  infeftment,  as 
directed  by  the  statute,  then  the  creditor  perceives  that  he  is  exposed  to  the 
utmost  hazard  to  deal  with  the  heir.  Even  if  the  record  of  tailzies  does  not  yet 
contain  this  entail,  [367]  every  creditor  knows  that  the  next  instant  the  entail 
may  be  recorded ;  and  if,  nevertheless,  he  still  deals  with  the  heir,  he  does  so  at 
his  own  risk,  and  must  be  supposed  to  look  to  the  heir's  personal  sufficiency,  and 
not  to  the  entailed  estate.  But,  in  such  circumstances,  can  a  creditor  be  allowed 
to  make  a  clamour  that  he  is  a  loser ;  or  will  the  Court  strain  principles,  and 
strive  to  shut  out  justice,  in  order  to  relieve  him  ?  Look  for  a  moment  to  the 
principle  on  which  the  respondent  places  his  case.  He  says,  that  a  man's  property 
should  be  subject  to  his  debts,  and  a  person  without  an  onerous  title  has  no  right 
to  stand  in  competition  with  claimants  who  have  an  onei-ous  title.  Now,  in 
answer,  we  shall  shortly  say,  that,  first,  the  respondent  must  show  he  is  a  creditor, 
and  a  creditor  contemplated  by  the  statute— of  this  we  have  largely  spoken ; 
second,  that  the  heirs  substitute  have  no  onerosity.  We  are  unwilling  to  enter 
upon  a  great  deal  of  l^al  detail  to  be  found  in  the  case  of  Sheuchan.  We  shall 
satisfy  ourselves  by  saying,  that,  long  before  the  statute  1685,  entails  had  been 
introduced,  and  were  known,  and  held  to  be  valid  at  common  law.  How  far, 
under  any  circimistances,  the  entailer's  estate  could  be  saved  from  the  entailer's 
debts,  has  been  the  subject  of  much  discussion  and  difference  of  opinion.  The 
ground  on  which  the  Sheuchan  case  was  decided  appears  from  the  report,  and 
needs  no  further  detail  here.  It  fixes,  that  if  an  heir  of  entail  possessing  an 
estate  is  under  a  personal  obligation,  in  favour  of  substitutes,  to  preserve  these 
substitutes'  rights  entire,  then  the  substitutes  can  compete  with  personal  creditors; 
and  it  follows,  that  if  the  recording  has  taken  place  before  the  personal  debts  are 
made  real,  the  substitute  heirs  wiU  exclude  the  creditors.  Here  the  creditor  of 
one  heir  of  entail  is  competing  with  the  creditor  of  another.  We  say  creditor ; 
for  although,  as  relates  to  the  entailer,  a  substitute  may  be  merely  a  gratuitous 
donee,  yet,  in  a  question  with  another  heir  of  entail,  he  is  an  onerous  creditor. 
The  onerosity  is  plain.  Alexander  Boss  was  himself  a  gratuitous  disponee ;  but 
is  not  the  appellant  his  onerous  creditor  ?  There  is  a  great  deal  of  authority  on 
this  point  to  be  obtained  from  the  recent  decisions  in  the  case  of  Ascog  and 
Bruce ;  but  even  on  these  cases  it  is  not  necessary  for  us  to  rely  altogether.  If 
an  entailed  estate  be  actually  gone,  there  may  be  a  difficulty  in  protecting  the 
succeed-  [368]  -ing  heirs ;  but  we  are  not  contending  for  the  recovery,  but  for 
the  preservation  of  the  estate.  If  substitutes  act  with  diligence  and  promptitude, 
and  creditors  hang  back,  why  should  the  creditors  not  suffer?  The  case  of 
Sheuchan  affords  a  valuable  commentary  in  that  view.  Indeed  it  supports  us 
equally  as  we  have  shown  that  the  statute  1685  itself  does.  There  are  other 
minor  observations,  all  tending  to  the  same  conclusion ;  but  we  are  anxious  to 
place  our  case  on  those  simple  and  prominent  principles  which  stand  by  them- 
selves, and  do  not  require  the  aid  of  ample  elucidation.  One  important  com- 
mentary, however,  is  afforded  by  the  case  of  Denham.  But  if,  as  there  found, 
personal  creditors  of  a  personal  heir  in  possession  have  no  claim  on  the  land, 
because  they  can  only  take  the  estate  tantttm  et  tale  as  it  stood  in  their  debtor, 
how  much  more  shoidd  that  be  the  case  when  the  creditors  are  told  by  the  infeft- 
ment that  it  is  unsafe  to  deal  with  him  unless  they  immediately  make  their 
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right  real  All  the  argament  of  the  reepondent  has  been  unavailing  to  strike 
out  an  intelligible  distinction  between  the  two  cases ;  and  if,  in  Denham  and 
Baillie,  the  creditor  could  not  reach  the  estate,  neither  ought  the  respondent  in 
the  case  before  the  House.  The  case  of  Sheuchan  deserves  minute  attention,  as 
the  principles  on  which  it  rests  support  every  argument  of  the  appellant  Even 
where  in  its  facts  that  case  differs  from  the  present,  that  very  distinction  acts  as 
a  favourable  authority ;  and  the  opinion  of  the  learned  Lord  (Eldon),  who  entered 
so  fully  into  the  law  of  the  question,  shakes  to  the  foundation  all  that  has  been 
said  and  reasoned  in  favour  of  the  case  of  Smollet 

£arl  of  Eldon. — ^Are  you  instructed  to  state,  what  has  been  the  dealing  out 
of  Court,  as  to  creditor  and  debtor,  in  consequence  of  this  judgment ;  what  has 
followed  the  decision  of  Smollet  ? 

Jeffrey. — Since  that  decision  transactions  have  in  several  instances  been 
entered  into,  in  reliance  on  Smollet  being  well  decided.  I  have  been  consulted, 
but  I  have  always  given  my  opinion  that  many  doubts  existed  as  to  the  soundness 
of  the  case. 

Earl  of  Eldon. — It  would  be  proper  for  us  to  know  how  much  our  juc^ent, 
if  a  reversal,  would  be  disturbing  the  practice  and  transactions  of  men,  and  how 
much  we  would  not  be  disturbing. 

Jeffrey. — Speaking  from  my  own  experience,  I  have  alwajrs  found  it  doubted, 
whether  Smollet's  case  was  well  decided,  and  the  [369]  profession  were  anxious 
Ahat  the  matter  were  settled  by  a  judgment  of  your  Lordships. 

Brougham. — ^We  shall  soon  show  your  Lordships  the  extent  to  which  transac- 
tions have  been  gone  into,  and  what  has  been  the  practice  following  that 
judgment 

{Brougham)  for  Bespondents. — This  is  an  appeal  of  a  solemn  judgment, 
involving  a  point  already  decided  by  the  cases  of  Grahame,  Ferrier,  and  Smollet ; 
cases  which  at  the  time  received  great  and  deliberate  attention,  which  ever 
since  have  been  uniformly  acted  upon,  and  repeatedly,  and  in  very  peculiar 
circumstances,  sanctioned  by  the  legislature.  Under  such  circumstances  we 
feel  no  apprehension  of  failing  in  satisfying  this  House  that  the  judgment  under 
appeal  rests  on  sound  and  le^  principles.  Let  us  then  take  the  case  where  it 
truly  lies: — the  consequences  of  the  recording  the  entail  after  the  debts  were 
contracted,  but  before  they  were  made  real  on  the  entailed  estate.  Much  light 
will  be  thrown  on  the  inquiry  by  attending  to  the  principles  which  govern  cases 
of  this  kind.  1.  It  is  clear  that  wherever  an  owner  of  a  landed  estate,  by 
contracting  debts,  becomes  personally  bound  to  the  creditors,  he  gives  to  the 
creditors  a  right  to  proceed  against  that  estate,  which  right  they  may  make 
real  and  obligatory  upon  the  estate.  Until  l^al  means  are  taken  to  tie  up  the 
owner,  and  prevent  creditors  contracting  with  him,  the  estate  is  a  subject  from 
which  the  debts  can  be  recovered ;  and  although  a  jus  in  re  be  not  instantly 
created,  yet,  by  measures  to  be  adopted,  the  debts  can  be  fastened  on  the  land. 
2.  If  an  heir  succeeds  to  an  entailed  estate,  that  heir  represents  his  ancestor, 
and  is  liable  to  the  creditors  of  that  ancestor  in  every  case,  and  to  the  whole 
extent  of  the  claims,  except  in  so  far  as  the  entail  has  effectually  prohibited 
the  ancestor  from  contracting  debt.  But  if  the  entail  has  permitted  or  not 
effectually  prohibited  debt  to  be  contracted  by  the  ancestor,  then  the  heir  of 
entail  is  liable,  in  the  same  way  as  the  ancestor  would  have  been.  We  have 
stated  the  exception, — **  unless  effectually  prohibited."  If  he  be  not  effectually 
prohibited,  then,  we  repeat,  that  the  next  succeeding  heir  of  entail  becomes 
liable,  and  is  liable.  In  the  case  of  Beidhaugh,  because  the  entail  irritated  the 
deed  of  contravention,  but  did  not  irritate  the  contravener's  right,  and  left  no 
effectual  and  absolute  prohibition  [370]  against  contracting  debt,  the  Court,  on 
account  of  this  absence  of  resolving  the  contravener's  right,  held  a  succeeding 
substitute  liable  for  the  debts  of  the  preceding  substitute.  There  are  sevenu 
reports  of  the  case,  all  strongly  elucidating  and  strengthening  our  argument    Now, 
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where,  in  principle,  does  the  difference  lie  between  that  case  and  the  present  ? 
Unless  the  appellsmt  means  to  contend  that  an  entaQ  can  be  effectual  without 
r^istration,  it  is  quite  clear  that  the  case  we  have  cited  is  a  distinct  authority 
for  the  respondent  Just  change  the  objection,  from  want  of  resolving  the 
contravener's  right,  to  want  of  recording,  and  the  very  words  of  the  argument 
become  applicable  to  the  case  before  us. 

Then  take  the  case  of  Phelp.  There  the  substitute  heir  in  possession  was 
obliged  to  pay  a  predecessor's  debt,  because  the  entail  had  not  been  recorded. 
We  have  shown,  that  the  case  cited  before  afforded  an  instance  where  the  same 
consequence  followed  from  want  of  the  contravener's  right  being  resolved.  The 
same  principle  was  the  foundation  of  both  judgments.  The  case  of  Baillie 
confirms  thu  doctrina  In  short,  if,  where,  through  a  defect  in  the  fetters  of 
the  entail,  the  succeeding  substitute  is  liable  for  the  debts  contracted  by  a 
predecessor,  so  ought  a  succeeding  substitute,  where  the  entail  not  having  been 
recorded,  the  entsol  has  not  been  perfected  according  as  the  statute  enjoins. 
But  the  appellant  says,  that  there  is  a  class  of  creditors  who,  notwithstanding 
of  the  imperfection  of  an  entail,  cannot  go  against  the  estate,  and  that  the 
respondent  is  one  of  that  class.  But  the  appellants,  while  they  assume  the 
existence  of  such  a  class  as  a  principle,  have  not  attempted  to  show  as  a  warrant 
for  such  a  distinction — ^for  a  distinction  between  one  kind  of  debt  and  another, 
or  between  one  kind  of  creditors  and  another, — nor  would  it  be  easy  to  discover 
such  a  warrant.  In  truth,  the  position  is  inconsistent  with  the  principles  of  the 
law  of  Scotland  applicable  to  cases  of  this  kind,  smd  unsupported  by  decision  or 
dictum.  Thus,  for  a  moment,  consider  the  kind  of  obligations  against  which 
the  fetters  of  an  entail  are  directed.  The  parties  named  are  ''creditors, 
"  comprysers,  and  adjudgers."  It  is  said,  the  creditor  here  named  is  am  heritable 
creditor — a  creditor  who  has  by  the  process  of  law  clothed  himself  with  the 
character  of  compryser  or  adjudger,  and  therefore,  the  respondent  being  only 
[371]  a  personal  creditor,  there  was  no  contravention,  and  the  respondent  was 
not  let  in  before  the  cheque  was  shut  by  the  recording.  But  if  the  word 
"  creditor  "  meant  an  heritable  creditor,  why  use  other  descriptive  terms  ?  If  a 
creditor  holds  an  heritable  bond,  he  takes  infeftment,  and  enters  into  possession. 
He  does  not  need  to  compryse  or  adjudge.  Clearly,  therefore,  when  the  statute 
speaks  of  a  compryser  and  adjudger,  it  does  not  mean  that  kind  of  creditor ;  but 
if  it  does  not  mean  a  real  creditor,  it  must  mean  a  personal  creditor.  If  you 
look  to  the  whole  statute,  you  will  find  that  it  is  utterly  irreconcileable  with  its 
provisions  to  give  the  meaning  to  the  word  creditor  on  which  the  appellants 
have  now  chosen  to  build  their  whole  case.  How  are  you  to  get  quit  of  the 
express  clause  at  the  banning  of  the  statute,  that  it  shaJl  not  be  lawfid,  &c.  to 
contract  debt,  &c  ?  Where  is  the  authority  for  adding — "  debt  made  a  real 
''  charge  on  the  land  ? "  Besides,  what  more  fit  term  could  have  been  used  than 
"  creditors  ? "  Are  there  any  more  general  terms  which  would  include  personal 
creditors  ? — and  is  it  not  clear,  that  when  you  add,  "  whereby  the  said  land  may 
''  be  evicted,"  &c.,  the  meaning  is  sufficiently  explained  to  be,  that  it  is  a 
contravention  for  an  heir  to  contract  debt,  whereby  the  land  may  be  evicted  ? 
If  I  contract  personal  debt,  do  I  not  do  a  deed  whereby  the  land  may 
be  evicted ;  and  is  not  that  as  much  a  contravention  as  if,  from  the  instant 
of  its  creation,  the  debt  had  been  real  ?  and  if  so,  (which  seems  undeniable), 
what  becomes  of  the  appellant's  argument  ?  To  say  a  word  as  to  the  jus  crediti 
of  the  succeeding  heirs :  any  plausibility  which  the  argument  on  that  point 
possesses  arises  from  the  incorrect  view,  taken  in  relation  to  this  matter,  of  the 
term  fus  crediti.  This  phrase  is  rather  figurative  than  strict ;  it  is  rather  a  right 
in  the  nature  of  Sifus  crediti  than  a  pure  fus  crediti  itself,  From  smalogy,  the 
heirs  are  described  as  standing  in  the  relation  of  debtor  and  creditor,  but  not 
in  the  strict  meaning  of  these  words.  Accordingly,  although  it  be  held  that  an 
heir  has  a  good  claim  for  reparation,  or  specific  performance,  against  a  previous 
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heir  who  contraveneB,  that  is  not  because  the  one  is  the  creditor  (in  the  ordinary 
acceptation  of  the  word)  of  the  other.  The  appellant's  doctrine  would  let  in  Skpari 
passu  preference  between  heirs  and  creditors ;  a  doctrine  too  absurd  to  require 
refutation.  In  all  questions  with  creditors  the  heir  holds  the  [372]  gratuitous 
character  of  the  first  donee ;  of  this  he  cannot  divest  himself.  What  character 
he  may  be  entitled  to  in  questions  inter  hceredes  is  not  the  point  at  issue;  we 
need  not  therefore  discuss  it,  nor  shall  we  detain  the  House  a  moment  longer 
on  the  point  As  to  the  cases,  the  appellant  seems  to  hold  it  strange  that  a 
judge  should  feel  himself  bound  by  a  former  judgment ;  but  with  us  we  are 
accustomed  to  think  that  following  precedent  is  a  salutary  and  a  wise  rule. 
Feeling  how  weak  the  appellant's  case  was  here,  SmoUet's  case  has  been  veiy 
critically  canvassed.  The  minority  in  that  case  were,  we  believe,  three;  the 
rest,  many  of  them  composed  of  the  ablest  judges  who  have  ever  sat  on  the 
Scotch  bench,  voted  for  the  creditors,  the  winning  party.  That  case,  we  contend, 
settled  the  law,  and  was,  by  the  profession,  understood  to  be  the  law ;  and  we 
shall  immediately  show  the  House  to  what  extent  this  judgment  has  been  acted 
on,  as  having  settled  the  law.  But  there  are  also  the  cases  of  Grahame  and 
Ferrier,  both  tending  to  the  same  conclusion.  It  has,  however,  been  said,  that 
none  of  these  cases  were  appealed  to  this  House.  But  would  it  not  be  going  too 
far  to  maintain  that  a  rule  of  law,  adopted  by  the  Court  below  after  the  most 
solemn  deliberation  and  discussion  acted  on  by  lawyers  in  their  opinions,  by  the 
people  in  their  transactions,  by  the  judges  in  their  proceedings,  is  to  be  taken  for 
nothing  because  in  these  cases  the  losing  party  has  not  appealed  ?  How  many 
valuable  interests,  how  many  extensive  estates  are  there,  the  rights  to  which 
depend  on  decisions  which  never  have  been  appealed?  It  is  unnecessary 
to  pursue  this  matter ;  but  we  may  add,  that  there  may  be  often  a  very  good 
ground  for  not  appealing ;  namely,  where  the  party  thinks  his  case  too  hopeless 
to  proceed  further.  Would  it  not  be  too  much  to  expect  that  a  party  would 
still  appeal,  merely  that,  at  a  great  expense,  he  might  have  the  satisfaction 
(or  rather  for  the  satisfaction  of  others)  of  going  the  utmost  possible  length 
of  litigation.  We  could  add  many  elucidations  of  the  soundness  of  the 
doctrine  for  which  we  contend.  We  shall  only  venture  on  one  more;  the 
cajse  of  interdiction  (a  very  apt  case,  for  the  doctrine  of  entails  was  introduced 
into  the  Scotch  law  by  aiialogy  to  interdictions).  If  a  person  be  grossly  im- 
provident, he  can  be  interdicted.  If  he  has  executed  a  disposition  of  his 
property  before  interdiction,  [373]  it  is  a  good  disposition,  and  will  be  obligatory; 
not  so,  if  after  the  interdict  is  recorded.  But  suppose  the  improvident  person 
contracts  debt  before  he  can  by  l^al  process  make  the  debt  good  against  the 
estate, — an  interdict  is  recorded;  the  debt  is  good,  notwithstanding  the 
recorded  interdiction.  One  of  your  Lordships  asked,  if  in  practice  creditors  had 
dealt  with  their  debtors  on  the  iaith  that  the  case  of  Smollet  was  well  decided. 
Now,  we  have  better  evidence  of  the  fact  than  mere  opinions  of  lawyers ;  on 
this  point  we  have  the  high  authority  of  acts  of  parliament.  We  hold  in  our 
hands  a  list  of  acts  of  parliament  obtained  during  the  reign  of  his  present  Majesty, 
by  heirs  of  entail,  to  enable  them  to  sell  part  of  the  entailed  estate  for  payment 
of  debts  contracted  before  the  entail  was  recorded.  The  heirs,  without  such 
parliamentary  authority,  could  not  sell;  for  although  the  entail,  unrecorded, 
was  not  good  against  creditors,  it  is  against  the  heirs  **  themselves,"  and  the 
diligence  of  the  creditors  would  be  ruinously  expensive.  The  heir  in  possession, 
therefore,  applies  to  parliament,  and  remit  is  made  to  the  Court  of  Session  to 
report,  and  they,  in  aU  the  cases,  have  reported  that  the  debt  of  the  substitutes 
affected,  or  might  be  made  to  affect,  the  entailed  estates  of  his  ancestors,  and 
the  act  of  parUament  followed  almost  as  a  matter  of  course.  Was  that  not 
acting  on  the  law  as  laid  down  in  SmoUet's  case  ?  or  what  more  would  the 
appellant  require?  The  sum  total  for  which  entailed  estates  have  been  sold, 
during  the  present  reign,  for  debts  in  the  situation  we  have  described,  amounts 
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to  above  L.800,000  sterling.  Thus,  take  the  instance  of  the  act  to  enable  Charles 
Marquis  of  Queensberrj  to  sell  parts  of  the  estates  entailed  by  Charles  Duke 
of  Queensberry  and  Dover  in  1769,  for  payment  of  debts  contracted  by  the 
Marquis  prior  to  May  1818,  when  the  Duke's  deed  of  entail  was  duly  recorded. 
There,  in  respect  the  said  debts  were  contracted  prior  to  the  recording  of  the 
said  deed  of  entail,  and  affected,  or  might  affect,  the  said  entailed  lands,  a  portion 
of  the  entailed  estate,  to  meet  debts  to  the  amount  of  L.84,866,  was  sold.  Now, 
what  was  the  meaning  of  all  this;  According  to  the  appellant's  view  of  the 
case,  all  the  heir  in  possession  had  to  do  was  to  reconi  the  entail,  and  that 
would  have  shut  out  the  creditors  !  See  also  the  case  of  the  Galloway  estates. 
There  the  statute  tells  you  that  the  great  proportion  of  the  debts  due  were 
personal ;  i.e,  the  very  kmd  of  debts  the  [374]  contracting  of  which  the  appel- 
lant has  laboured  to  prove  did  not  amount  to  a  contravention,  and  cannot 
compete  with  an  heir  of  entail  who  records  before  the  debt  is  made  real ;  yet 
lands  to  the  value  of  above  L.300,000  were  sold  to  pay  creditors,  the  great 
proportion  of  whom  were  merely  personal  creditors.  But  if  what  the  appellant 
has  stated  be  sound,  what  wholesale  spoliation  has  been  committed !  Parliament 
has  robbed  unborn  heirs  of  entail  to  an  amount  of  more  than  L.800,000,  and  that 
in  confederacy  with  the  judges  of  Scotland,  who  reported  that  such  robbery 
was  l^al.  Only  another  point  remains  to  be  noticed.  It  is  an  incorrect  view 
to  assert  that  entails  were  recognized  at  common  law  before  the  statute.  Had 
they  been  recognized  at  common  law,  the  preamble  would  have  been  different. 
As  to  the  argument  as  to  a  race  of  diligence,  and  the  deduction  that  the  creditors 
are  to  blame,  if  they  did  not  timeously  secure  themselves  by  making  their  debts 
real,  it  is  founded  on  too  obvious  a  fallacy  to  deserve  detailed  refutation.  On 
the  whole,  whether  we  look  to  principle  or  precedent,  or  what  has  followed  in 
the  Scotch  courts  and  in  parliament,  we  arrive  at  the  same  conclusion,  that  the 
creditors  are  not  excluded  by  the  recording  the  entail  after  contraction,  but 
before  the  debts  were  made  roal, 

(Jeffrey)  for  Appellant,  in  reply. — ^When  examined,  the  case  of  Grahame  is 
not  an  authority  for  the  respondents,  worthy  of  being  r^arded  in  the  light  of  a 
precedent  suflBcient  to  fix  in  our  law  a  rule  of  law  so  important  as  the  one 
attempted  to  be  reared  up;  and  even  if  the  case  of  Ferrier  were  free  from 
specialties,  it  only  followed  SmoUet,  and  therefore  cannot  be  held  to  be  an 
authority  for  Smollet.  But  it  has  been  contended  that  the  rule  is  now  fixed  in 
our  law,  and  that  on  the  supposition  that  the  rule  was  fixed,  many  interests  and 
transactions  have  been  created  and  concluded,  all  of  which  would  be  vacated  if 
the  present  case  were  reversed ;  and  in  support  of  their  averment  reference  has 
been  made  to  several  private  statutes.  Now,  the  first  of  these  is  dated  in  1824, 
and  in  some  of  the  cases,  we  don't  know  how  many,  the  debts  had  ceased  to  be 
personal  Thus,  in  the  sale  of  part  of  Eaith's  estate,  a  conveyance  had  been 
made  to  a  trustee,  and  infeftment  actually  taken ;  but  what  sort  of  authority  is 
this  to  set  up  against  a  single  judgment,  doubted  by  every  lawyer,  and  held 
unsound  by  some  of  the  ablest  judges  who  ever  [375]  presided  ?  Is  it  an  argu- 
ment for  allowing  a  judgment,  unsound  in  principle  and  unjust  in  its  conse- 
quences, to  remain  unrecalled  in  our  records  ?  The  respondent  rests  his  case 
on  a  single  ground,  that  the  contraction  of  debt  is  a  contravention ;  that  is  a 
vital  point ;  but  we  submit  that  we  have  unanswerably  shown  that  such  a  view 
is  utterly  irreconcilable  with  the  statute  itself,  and  involves  the  wildest 
absurdities,  while  our  interpretation  is  consistent  and  simple.  Indeed,  there 
we  r^ard  ourselves  as  covered  with  tenfold  8«inour,  and  that  we  are  invulner- 
able. It  was  never  dreamt  that  the  simple  contracting  of  debt  was  a  contraven- 
tion. Indeed,  the  whole  tenor  of  our  authorities  shows  that  the  contracting  of 
debt,  without  something  else  following,  is  quite  innocuous.  The  argument  of 
the  respondent  on  this  point  is  ingenious,  but  we  cannot  consider  it  as  sound  ; 
and,  having  no  other  authority  but  ingenuity,  we  feel  ourselves  confirmed  in 
S.KR.  V.  38 
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our  belief  that  our  reading  is  correct,  and  our  views  are  rested  on  a  sure  and 
impeturbable  footing.  There  is  a  plain  distinction  between  the  cases  put 
and  quoted  by  the  respondent,  to  show  that  where  debt  is  not  eflfectually  pro- 
hibited the  creditor  can  come  against  the  succeeding  heir.  In  these  cases,  as 
you  cannot  add  to  a  defective  entajl,  and  correct  its  errors,  the  flaw  must  remain ; 
but  the  omission  to  record  is  not  a  durable  evil ;  it  is  temporary  and  can  be 
remedied  in  a  moment,  and  the  instant  it  is  cured  all  personal  debts  are  excluded. 
In  the  cases  quoted,  the  personal  debts  would  have  l^n  excluded,  if  it  had  been 
competent  for  any  of  the  heirs  to  have  thrown  in  a  clause,  resolving  the  right  of 
a  contravener,  or  otherwise  completing  and  perfecting  the  fetters  of  the  entail 
We  shall  not  repeat  what  has  been  said  at  the  bar  as  to  the  fus  credUi  of  the 
heirs  of  entail  Even  the  concession  that  inter  hasredes  they  are  creditors  is 
sufficient  for  our  argument.  If  we  are  in  any  way  creditors,  then  the  situation  of 
parties  is  just  the  case  of  a  race  for  priority,  and  we  having  recorded,  ie.  per- 
fected our  right,  before  the  respondent  has  adjudged,  t.e.  perfected  his  right,  we 
have  actually  reached  the  goal  and  gained  the  preference.  It  seems  to  be  thought, 
that  because  Alexander  Itoss  could  have  been  ousted  of  his  possession  had  he 
lived,  that  therefore  a  proof  is  afforded  that  contracting  debt  is  a  contravention. 
But  this  is  a  mistake ;  he  would  have  been  ousted,  not  because  he  had  contracted 
debt,  [376]  but  because  the  creditors  proceeded  to  adjudge  the  estate  for  pay- 
ment of  that  debt. 

One  word  more  as  to  SmoUet's  case,  although  what  we  are  about  to  observe 
may  be  gathered  from  our  opening.  The  present  case  is,  in  its  feature,  totally 
different  from  Smollet's ;  for  here  the  creditor  is  not  liJce  the  creditor  of  t^e 
individual,  as  in  Smollet's  case,  who  knew  that  the  debtor  had  no  other  funds 
than  the  entailed  estate,  but  a  creditor  of  a  company.  The  very  decree  of  con- 
stitution of  the  debt  was  taken  against  the  company ;  nay,  the  documents  of 
debt  were  not  at  the  time  a  foundation  for  immediate  diligence  to  follow  upon. 
Even,  therefore,  if  Smollet's  case  had  been  appealed  and  affirmed,  it  would  not 
necessarily  have  decided  the  present  case,  and  we  now  come  for  a  judgment  on 
a  case  which,  if  it  resembles  Smollet's,  has  only  been  decided  once,  and  if  it  does 
not  resemble  Smollet's,  is  a  point  perfectly  open.  Again,  we  repeat  that  on  the 
bench,  at  the  bar,  and  by  our  ablest  writers,  the  case  of  SmoUet  has  not  been 
r^arded  as  an  authority  fixing  this  very  important  point.  The  very  decision 
on  the  bench,  and  the  known  talents  of  the  minority,  are  sufficient  to 
create  in  every  thinking  mind  the  most  serious  doubts  whether  the  same 
judgment  would  have  been  pronounced  in  the  present  day.  It  is  quite  rj^t 
that  we  should  adhere  to  precedent,  but  not  to  a  bad  one,  where  singla  T\iQ 
sound  view  is,  to  stand  by  a  series  rervm  jvdicatarum:  but  can  that  be  described 
to  be  the  situation  of  the  decisions  on  this  point?  It  was  expected  that  Smollet's 
case  would  have  been  appealed,  but  minority,  or  some  such  reason,  delayed  the 
measure,  and  it  was  ultimately  abandoned.  We  close  our  argument  with  calling 
the  attention  of  the  House  to  one  point  The  heirs  substitutes  know  nothing 
of  the  contractions  of  debt  by  the  heir  in  possession,  and  ought  to  be  protected. 
But  the  creditors  cannot  be  ignorant  that  they  themselves  are  dealing  with  an 
heir  of  entail ;  are  parting  with  their  money ;  that  the  heir  of  entail  is  borrow- 
ing, and  the  next  moment  may  record  the  entail  From  the  former,  activity 
cannot  be  expected ;  the  other  is  bound  by  every  consideration  of  prudence  to 
make  his  debts  real ;  if  he  does  not,  he  must  suffer  for  his  supineness,  and  has 
no  reasonable  ground  of  complaint  that  this  penalty  falls  on  him. 

[377]  Earl  of  Eldon. — "  When  an  entailed  estate  is  sold  at  the  instance  of  a  cieditor, 
the  entail  being  defective,  is  there  any  evidence  of  what  was  done  with  the  surplus 
money  9  If  a  debt  be  contracted,  where  debts  are  not  effectually  prohibited  the  heir 
in  possession  can  be  called  on  to  pay.  If  that  be  ordered  by  decree  of  the  Courts  and 
the  estate  be  sold,  how  do  the  Court  deal  with  the  price  over  the  amount  of  debt  %  Is 
the  money  ordered  to  be  laid  out  in  the  same  way  and  to  the  same  uses  as  before  ? " 
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Jeffrey,  in  answer,  explained  the  case  of  Strathnaven. 

Eabl  of  Eldon  continued. — "  Much  pains  have  been  taken,  in  other  cases  which  came 
before  us,  to  show  the  difficulty  of  laying  out  the  money,  but  the  Court  has  never  told 
us  how  they  are  to  carry  into  efifect  the  principle  of  jus  crediti.  Ko  one  can  doubt  that 
to  some  extent  entails  were  good  before  1685,  but  to  what  precise  extent  it  may  be 
difficult  to  say." 

Lord  Ltndhubst. — "  My  Lords,  I  am  to  move  your  Lordships  for  judgment  in  the 
case  of  Munro  v.  Drummond.  This  case  was  originsdly  an  action  of  reduction  brought 
in  the  Courts  of  Scotland,  for  the  purpose  of  reducing  a  decree  of  adjudication  which 
had  been  pronounced  in  that  Court.  The  Court  of  Session  decided  in  favour  of  the 
defendants,  and  from  that  decision  the  pursuer  has  appealed  to  your  Lordships'  House ; 
and  the  question  is,  whether  the  judgment  of  the  Court  below,  substantially  affirming 
the  decree  of  adjudication,  ought  to  be  sustained.  My  Lords,  the  circumstances  out 
of  which  this  case  originates  are  shortly  these.  Greorge  Eoss  was  seised  in  fee  of  the 
estate  of  Cromarty  in  the  year  1783.  In  that  year  he  executed  a  deed  of  strict  entail 
of  that  estate,  by  which  he  entailed  the  estate  upon  himself  and  the  heirs  of  his  body, 
and  on  default  of  such  issue  then  upon  his  nephew  uterine  Alexander  Gray,  and  the 
heirs-male  of  his  body ;  whom  failing,  to  Jean  Kirk  the  entailer's  niece,  the  pursuer's 
mother,  and  the  heirs  of  her  body ;  and  upon  failure  of  that  issue  then  over.  George 
Ross  dying  without  leaving  issue,  Alexander  Gray  became  entitled  to  the  entailed  estate, 
and  in  the  year  1787,  took  infeftment  of  that  estate,  and  changed  his  name  from 
Alexander  Gray  to  Alexander  Ross.  Alexander  Ross,  in  the  year  1820,  died  without 
male  issue,  in  consequence  of  which  the  present  appellant,  Mrs.  Munro,  daughter  of 
Jean  Kirk,  became  entitled  as  next  substitute  under  the  deed  of  entaiL  My  Lords, 
this  is  the  nature  of  the  estate.  Alexander  Ross,  who  took  the  estate  under  this  deed 
of  entail,  in  the  year  1787,  carrying  on  business  at  that  time  in  partnership  with  John 
Ogilvy  in  London,  as  army  agents,  contracted  a  considerable  debt  with  Messrs.  Drum- 
[OT8]  -mond,  the  bankers,  whom  the  present  respondents  represent.  That  debt 
originated  in  a  promissory  note  in  the  name  of  the  firm  of  Ross  and  Ogilvy,  for  the 
sum  of  L.9000,  bearing  date  in  the  year  1796.  Li  the  same  year  there  was  a  further 
debt  of  L.5000  secured  by  the  joint  and  several  bond  of  Ross  and  Ogilvy;  and  in  the 
year  1798  a  further  debt  of  L.10,000  was  incurred,  secured  by  a  promissory  note  of  the 
firm  of  Eoss  and  Ogilvy.  Exchequer  bills  to  a  considerable  amount,  bonds,  and  other 
instruments  of  a  similar  description,  were  deposited  with  them  for  the  purpose  of 
securing  this  large  debt.  In  1803  the  deed  of  entail  was  recorded.  In  the  year  1804, 
my  Lords,  Messrs.  Ross  and  Ogilvy  became  bankrupts ;  and  in  consequence  Messrs. 
Drummond  instituted  proceedings  in  the  Court  of  Session,  which  terminated  in  a  decree 
of  constitution  in  1806,  establishing  a  debt  to  the  amount  of  L.  18,000,  the  original  debt 
being  L.24,000,  and  it  being  reduced  to  the  sum  of  L.18,000  by  the  sale  of  Exchequer 
bills,  which  I  have  said  were  deposited  in  the  hands  of  Messrs.  Drummond  by  way  of 
collateral  security.  Upon  this  decree  of  constitution,  a  decree  of  adjudication,  in  the 
year  1808  was  afterwards  pronounced,  and,  my  Lords,  it  is  that  decree  of  adjudication 
which  is  the  subject  of  the  present  suit  of  reduction.  The  recording  of  the  entail  was 
previous  to  the  date  of  the  decree,  but  posterior  to  the  contraction  of  the  debts.  The 
question  for  your  Lordships'  consideration,  and  which  is  one  of  much  importance,  is 
this : — The  present  respondents  being  the  personal  creditors  of  the  bankrupt,  Alex- 
ander Ross,  the  deed  of  entail  being  recorded  in  1803,  while  the  debt  was  a  mere 
personal  debt  of  Alexander  Ross,  and  the  adjudication  not  taking  place  until  1808,  the 
question  is,  under  these  circumstances,  whether  this  decree  of  adjudication  against  this 
entailed  estate,  pronounced  subsequently  to  the  period  when  the  entail  was  recorded, 
can  or  can  not  be  sustained.  My  Lords,  when  this  case  came  on,  a  noble  and  learned 
Lord,^  conversant  not  only  with  Scotch  law  in  general,  but  conversant  deeply  with  this 
particular  branch  of  Scotch  law,  namely  the  law  of  entaU,  attended  here,  on  account  of 
the  importance  of  the  question,  for  the  purpose  of  hearing  the  discussions  and  arguments 
at  your  Lordships'  bar.  The  case  has  stood  over  from  time  to  time,  in  order  that  I  might 
have  the  opportunity  of  attending  with  that  noble  Lord,  and  that  he  might  move  your 
Lordships  for  judgment  in  this  case.     Circumstances,  however,  have  interfered  to  prevent 
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it.  But  I  have  bad  an  interview  with  that  noble  and  learned  Lord,  who,  in  consequence 
of  indisposition,  has  been  under  the  necessity  of  leaving  town.  I  [379]  know  his  views 
of  the  subject,  and  they  entirely  concur  with  my  own,  and  in  moving  this  judgment  I 
beg  that  it  may  be  considered  I  am  acting  according  to  the  opinion  and  judgment  of 
that  noble  and  learned  Lord,  as  well  as  according  to  the  opinion  and  judgment  which 
I  myself  have  formed,  after  hearing  the  arguments  at  your  Lordships'  bar,  and  after 
reading  with  considerable  attention  the  printed  papers  and  cases  referred  to. 

"  My  Lords,  it  is  unnecessary  for  me  to  trouble  you  with  any  observations  upon  the 
law  of  entail  as  it  existed  at  common  law  in  Scotland,  because  according  to  my  view  of 
the  subject  this  case  turns  entirely  on  the  construction  of  the  statute  1685.  My  Lords, 
by  that  statute  power  was  given  to  his  Majesty's  subjects  in  Scotland  to  entail  their 
estates  in  certain  forms,  subject  to  certain  restrictions;  and  those  forms  and  those 
restrictions  are  distinctly  and  clearly  pointed  out  in  the  statute ;  and  it  is  declared  in 
that  statute,  that  those  entails  shall  only  be  allowed  in  which  irritant  and  resolutive 
clauses  are  inserted  in  the  procuratories  of  resignation,  and  the  charters,  precepts,  and 
instruments  of  seisin,  and  which  are  produced  before  the  Lords  of  Session  for  the  purpose 
of  being  recorded,  and  which  are  recorded  in  the  manner  stated  in  the  act  It  appears 
to  me,  that  nothing  can  be  more  distinct  than  the  language  of  the  act  in  this  respect, 
that  those  entails  only  are  to  be  allowed  which  are  executed,  registered,  and  recorded 
according  to  the  provisions  and  directions  of  the  act.  The  act  afterwards  goes  on  to  say, 
(for  that  is  the  construction  which  I  put  upon  the  act,  and  the  construction  which  my 
noble  and  learned  friend  puts  on  the  act,)  that  those  r^ulations  having  been  complied 
with,  the  entail  shall '  be  real  and  effectual  against  their  creditors,  comprisers,  adjudgers, 
'  and  other  singular  successors  whatsoever,  whether  by  legal  or  conventional  titles.' 
Some  doubt  has  arisen  with  respect  to  the  construction  of  those  last  words ;  and  it  is 
contended  by  the  appellant,  that  the  meaning  is  this :  that  they  shall  be  binding  on  the 
creditors,  whether  they  '  are  comprisers  or  adjudgers,  or  other  singular  successors,  by 
*  legal  or  conventional  titles,'  thereby  excluding  personal  creditors.  But^  my  Lords,  I 
apprehend  that  that  is  not  the  natural  construction  of  the  clause.  The  natural  and 
obvious  construction,  as  it  appears  to  me,  is  this,  that  they  are  to  be  binding  against 
creditors  generally,  and  not  only  against  creditors  generally,  but  against  those  creditors 
who  claim  by  comprising,  adjudication,  or  such  other  creditors  as  come  under  the 
description  of  singular  successors,  whether  by  real  or  conventional  titles.  If  then  this 
be  the  construction  which  I  put  upon  the  act,  and  which  the  noble  and  learned  Lord 
puts  upon  the  act,  it  is  binding  upon  personal  creditors,  provided  the  requisites  of  the 
act  are  complied  with ;  and  it  follows,  therefore,  as  a  matter  [380]  of  course,  that  if  the 
requisites  of  the  act  are  not  complied  with,  that  in  that  case  it  is  not  binding  on  the 
personal  creditors.  Looking,  therefore,  at  the  first  clause  of  the  act,  it  is  declared  that 
those  tailzies  shall  be  allow^  which  conform  to  the  requisites  of  the  statute,  and  that 
those  entails  shall  be  binding  against  the  personal  creditors  only  in  case  those  requisites 
are  complied  with;  and  if  they  are  not  complied  with,  then  that  they  shall  not  be 
binding  against  the  personal  creditors,  and  the  party  entitled  to  the  estate  will  have  no 
claim  under  the  entail.  But,  my  Lords,  it  is  said,  that  true  it  is,  or  true  it  may  be,  that 
an  entail  is  not  binding  against  a  personal  creditor  unless  the  requisites  of  the  act  are 
complied  with ;  but  that  when  it  is  recorded,  from  that  moment  it  is  binding  against  the 
presonal  creditor,  unless  the  personal  creditor  has,  previously  to  the  recording  of  the  entaO, 
led  an  adjudication  against  the  estate.  My  Lords,  I  apprehend  that  that  was  not  the 
meaning  of  the  legislature.  The  intention  of  the  legislature,  by  requiring  the  entail  to  be 
recorded,  was,  that  notice  should  be  given  to  all  the  world  that  the  party  in  possession 
held  under  an  entail ;  and  the  obvious  meaning  of  the  act  is  this,  that  unless  the  entail 
is  recorded  the  party  is  to  be  considered,  not  as  holding  under  the  entail,  but  as  holding 
in  fee-simple,  and  that  the  claims  of  the  creditor  with  respect  to  the  land  are  precisely 
the  same  as  if,  instead  of  the  party  being  entitled  only  to  an  estate  in  tail,  he  was 
entitled  to  an  estate  in  fee-simple.  If  that  be  the  case,  it  is  quite  impossible,  as  it 
appears  to  me,  that  the  legislature  could  ever  intend  that  a  subsequent  recording  of 
the  entail  should  have  a  retrospective  effect,  so  as  to  defeat  the  right  of  the  creditor  ; 
because,  if  that  be  the  construction  of  the  act,  the  very  object  of  the  act  would  be 
entirely  defeated,  for  at  any  moment,  the  entail  not  being  put  on  record,  parties  having 
advanced  money  to  the  person  entitled  to  the  entailed  estate,  advancing  that  money  upon 
the  assumption  that  the  estate  was  an  estate  held  in  fee-simple,  would  instantly  be 
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deprived  of  their  right  upon  the  estate  by  the  mere  fact  of  recording,  which  recording 
might  instantly  be  effected.  It  appears  to  me,  therefore,  that  the  legislatare  never  could 
have  intended  that,  and  that  in  point  of  fact  to  put  that  construction  on  the  act  of  1685 
would  defeat  the  very  object  which  the  legislature  had  in  view  in  passing  that  act. 
Then,  my  Lords,  here  the  Messrs.  Drummond  being  personal  creditors  to  a  very 
large  amount,  continuing  personal  creditors  for  a  long  period  after  Alexander  Eoss 
was  infeft  in  this  estate,  but  the  recording  the  entail  taking  place  before  they 
obtained  their  decree  of  adjudication,  that  did  not  defeat  the  right  of  Messrs. 
Drummond  to  go  on  with  their  adjudication,  and  to  make  their  claim  against  the 
estate  real  and  effectual,  precisely  in  the  same  way  as  if,  instead  of  being  an 
[381]  estate-tail,  it  had  been  an  estate  in  fee-simple.  This  is  the  view  of  the  subject 
the  noble  and  learned  Lord,  to  whom  I  have  referred,  has  taken  of  it.  But,  my  Lords, 
this  does  not  depend  solely  on  the  construction  of  the  act  of  parliament ;  it  becomes 
material  to  inquire  whether  there  are  any  authorities  upon  this  subject,  and  what  is  the 
effect  of  those  authorities.  My  Lords,  the  well-known  case  of  SmoUet  was  cited  at  your 
Lordships'  bar.  It  was  not  pretended  that  the  case  of  SmoUet  differed,  as  far  as  relates 
to  the  point  to  which  I  am  now  calling  your  Lordships'  attention,  in  the  slightest  degree 
from  the  case  now  under  consideration.  It  was  admitted  by  the  counsel  for  the  appellant 
that  (to  use  the  phrase  of  the  lawyers)  it  was  a  case,  as  to  this  point,  on  all-fours  with 
the  present.  My  Lords,  that  case  was  decided  by  the  Court  of  Session  as  far  back  as 
the  year  1807.  It  was  decided,  after  very  full  argument,  and  after  much  debate  and 
consideration.  I  am  bound  to  say,  that  the  President  of  the  Court)  Sir  Hay  Campbell, 
a  very  great  lawyer,  did  not  acquiesce  in  that  decision ;  but  still,  the  great  majority  of 
the  Court  of  Session  were  in  favour  of  it.  My  Lords,  that  decision  was  acquiesced  in ; 
it  was  not  made  the  subject  of  appeal,  as  it  might  have  been,  to  your  Lordships'  House ; 
and  from  that  day  to  the  present  period,  a  period  of  twenty-four  years,  this  very  point, 
so  decided  in  Smollet's  case,  has  been  acted  upon,  and  no  contrary  decision  is  to  be 
found.  But,  my  Lords,  previously  to  Smollet's  case,  the  same  question  came  before  the 
Court  in  the  case  of  the  Creditors  of  Grahame.  In  that  case  the  point  was  raised,  but 
not  ar  ;ued.  It  was  decided,  without  argument,  in  a  manner  conformable  to  the  decision 
in  Smollet's  case.  It  may  be  said,  the  point  not  having  been  argued,  not  having  been 
agitated,  that  is  a  case  not  entitled  to  much  weight.  I  cite  it,  my  Lords,  not  as  entitled 
to  much  weight  as  a  decision  of  the  Court,  but  I  cite  it^  as  showing  what  the  opinion  of 
the  lawyers  of  Scotland  was,  with  respect  to  that  question,  twelve  years  before  the 
decision  of  the  case  of  SmoUet.  But,  my  Lords,  since  the  decision  of  the  case  of  SmoUet, 
the  question  has  again  arisen  in  the  case  of  Ferrier.  That  case  arose  between  six  and 
seven  years  after  the  case  of  SmoUet,  and  the  decision  originaUy  was  the  same  way  with 
that  of  SmoUet.  It  was  there  considered  that  those  persomd  debts  which  existed 
previously  to  the  recording  of  the  entaU  were  binding,  when  foUowed  up  by  abjudication 
subsequent  to  the  recording  of  the  entaU ;  and  the  decision  in  the  first  instance  proceeded 
on  that  ground ;  it  was  in  favour  of  the  creditors.  That  decision,  however,  was  after- 
wards altered,  but  altered  on  special  circumstances,  entirely  conformable  with  the 
principle  of  the  original  decision,  and  which  was  this,  that  it  turned  out,  on  subsequent 
inquiry,  that  the  money  which  was  the  foundation  [382]  of  the  debt  was  not  actuaUy 
advanced  untU  after  the  entaU  was  recorded.  I  consider  the  case  of  Ferrier  as  a  strong 
authority  confirming  the  decision  in  the  case  of  SmoUet.  I  have  stated  that  there  is  no 
contradictory,  no  opposing  decision.  But  it  has  been  supposed  that  the  case  of  Sheuchan, 
decided  in  your  Lordships'  House,  is  at  variance  with  the  principle  of  the  decision  in 
that  case  of  SmoUet ;  and  some  remarks  and  observations  made  by  the  noble  and  learned 
Lord  who  moved  the  judgment  in  the  case  of  Sheuchan  have  been  much  insisted  on  by 
both  sides,  in  the  course  of  the  argument.  It  is  important,  however,  that  I  should 
state,  from  the  knowledge  I  have  of  the  noble  and  learned  Lord  to  whom  I  am  referring, 
from  the  conversations  I  have  had  with  him  on  this  question,  that  he  himself  does  not 
consider  the  decision  in  Sheuchan's  case  as  adverse  to  the  decision  in  SmoUet's  case. 
He  does  not  consider  that  any  expressions  which  feU  from  him  in  moving  that  judgment, 
and  which  are  ascribed  to  him,  are  at  aU  inconsistent  with  the  view  of  the  case  he  now 
takes.  My  Lords,  in  Sheuchan's  case  the  entail  was  executed  in  consequence  of  a 
valuable  and  monied  consideration.  There  was  an  actual  purchase  of  the  settlement. 
The  parties,  therefore,  entitled  under  that  settlement,  were  in  the  nature  of  creditors 
upon  the  estate ;  they  were  as  much  creditors  as  any  other  of  the  creditors  of  the  person 
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who  was  the  owner  of  the  estate,  the  settler,  who  was  John  Vans ;  and  it  was  upon 
that  principle,  and  upon  that  principle  alone,  the  question  was  decided.  The  situation, 
therefore,  in  which  the  parties  then  stood,  and  the  nature  of  the  transaction,  were 
widely  dififerent  from  the  present ;  and  it  would  be  to  put  a  very  forced  construction  on 
the  case  of  Sheuchan  to  extend  it  to  a  case  like  the  present  It  appears  to  me  that  the 
case  of  Sheuchan  does  not  in  principle  militate  against  the  case  of  Smollet,  that  the 
case  of  Smollet  falls  far  short  of  it  in  principle,  and  that  the  language  made  use  of  by 
the  noble  Lord  who  moved  that  judgment  is  not  at  all  at  variance  with  the  case  of 
Smollet;  and,  therefore,  that  that  case,  supported  as  it  is  by  the  decision  in  Ferrier,  and 
supported  as  it  is  to  a  certain  extent  by  the  case  of  the  creditors  of  Grahame,  stands 
unopposed  by  any  conflicting  authority.  Upon  the  whole,  my  Lords,  it  appears  to  me 
that  the  sound  and  true  construction  of  the  act  of  parliament  is  that  which  I  have  stated, 
namely,  that  until  every  thing  that  is  required  by  the  statute  1685  is  complied  with  the 
party  is  to  be  considered  as  holding,  not  an  estate  in  tail,  but  an  estate  in  fee-simple ; 
that  it  is  liable  to  his  personal  creditors ;  that  a  subsequent  recording  of  the  entail  will 
not  have  a  retrospective  efifect^  so  as  to  defeat  the  right  and  title  of  the  creditors ;  that, 
if  you  allowed  it  such  an  effect,  it  would  in  point  of  fact  destroy  and  disappoint  the  very 
object  of  [383]  the  act  of  parliament  Resting,  then,  my  Lords,  upon  this  construction 
of  the  statute,  and  fortified  by  the  decisions  to  which  I  have  referred  your  Lordships,  it 
appears  to  me,  the  decision  of  the  Court  of  Session,  sustaining  the  decree  of  abjudication,  is 
correct,  and  ought  to  be  affirmed.  It  is  proper,  however,  my  Lords,  that  I  should  state, 
that  with  respect  to  that  decree  of  adjudication  there  were  several  other  points  (some  of 
them  material  and  important  points)  which  were  urged  at  your  Lordships'  bar,  and  also 
urged  in  the  Court  below.  But  the  attention  of  l£e  Court  of  Session  appears  to  have 
been  directed  solely  to  the  question  to  which  I  have  called  your  Lordships'  attention  ; 
they  seem  to  have  passed  over  for  the  present  the  other  objections  made  to  the  decree  of 
adjudication.  Therefore,  acting  also  in  conformity  with  the  opinion  expressed  by  my 
noble  and  learned  friend,  to  whom  I  have  referred,  I  would  advise  your  Lordships  to 
state  what  your  opinion  is  upon  the  first  point,  and  then  remit  the  whole  case  to  the 
Court  of  Session,  in  order  ihsA  they  may  do  what  is  just  and  proper  with  reference  to 
the  other  points  presented  to  their  consideration,  and  to  which  they  do  not  appear  so 
much  to  have  attended,  waiting  your  Lordships'  decision  upon  this,  which  was  the  great 
and  material  point  agitated  before  them.  Under  these  circumstances,  I  shall  move  your 
Lordships  that  this  case  be  remitted  to  the  Court  of  Session,  with  an  expression  of  your 
Lordships'  opinion  in  the  terms  I  have  referred  to." 

It  is  declared,  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled, 
That  the  registration  of  the  deed  of  entail  prior  to  the  date  of  the  decrees  of 
constitution  and  adjudication  does  not,  in  this  case,  bar  the  claims  of  the  creditors 
against  the  entailed  estate  in  respect  of  debts  contractcid  prior  to  such  r^istra- 
tion ;  and  with  this  declaration  it  is  ordered  and  adjudged,  That  this  cause  be 
remitted  back  to  the  First  Division  of  the  Court  of  Session  in  Scotland,  to  proceed 
therein  as  shall  be  just,  and  consistent  with  this  declaration,  it  not  being  the 
intention  of  this  House  to  give  an  opinion  upon  any  other  points  arising  between 
the  said  parties  in  this  cause. 

AppeUanfs  Authoritie8.--GTahamey  I3th  May  1795  (Mor.  15,439);  Agnew,  House 
of  Lords,  31st  July  1822  (1  S.  Ap.  Ca.  333);  Creditors  of  Smollet,  14th  May  1807 
(F.C.  13,629,  No.  279);  Mackenzie  on  TaiUies,  vol.  ii.  p.  489;  3  Ersk.  8,  26;  1  Bell, 
p.  51 ;  Ferrier,  10th  December  1813  (F.C.  xvii.  486,  No.  131);  Case  of  Sheuchan  (1 
Shaw's  App.  p.  356) ;  Syme,  14th  February  1801  (F.C.) ;  Denham,  Creditors  of  Carleton, 
2l8t  November  1753;  3  Ersk.  8,  32;  [aB4]  Wauchop,  Ist  July  1817  (F.C.  xix.  365, 
No.  126);  Eoxburghe  and  Queensberry  Cases  (1  Shaw,  p.  169);  Mordaunt  and  Duke 
of  Gk)rdon,  5th  July  1822  (Morrison's  Die,  Tailzie) ;  Lord  Strathnaven,  2d  February 
1728,  and  15th  February  1730;  Stewart,  23d  February  1827  (5  S.  D.  418);  Marquis  of 
Queensberry,  7th  March  1828  (6  S.  D.  706) ;  1685,  c.  2 ;  2  Ersk.  8,  32 ;  M'Whinnie, 
4th  February  1796  (Mor.  125);  Mackinnel's  Banking,  9th  June  1797  (M.  312): 
M'Neill,  7th  March  1794  (Mor.  122). 

Beepandentt^  AuthorUiea.—^  Blackstone,  p.  207,  note  11,  15th  Edit;  1  Bell,  p.  393, 
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6tb  Edit.;  Russell,  23d  May  1792;  1  Bell,  p.  394^;  Rucker,  B.R.T.  29,  6,  3;  1 
Selwyn's  NiH  Prius,  p.  137;  Searle,  2  Stra,  820;  Ves.  sen.  4356;  Chitty,  378;  2 
Stair,  3,  58;  1,  14,  6;  4,  18,  6-7;  3  Ersk.  8,  25;  1685,  cap.  32;  Case  of  Sheuchan, 
3l8t  July  1822 ;  1  Shaw's  Appeal  Cases,  p.  325 ;  3  Ersk.  8,  38,  39,  40 ;  Willison,  26th 
February  1724  (Mor.  15,369);  Douglas,  2d  February  1758;  Case  of  Ascog,  (23d 
Feb.  1827,  5  S.  D.  418;  reversed  16th  July  1830,  4  W.  S.  196);  Graham,  9th  June 
1743  (M.  13,010);  Kilkerran,  545;  1  Ersk.  7,  54,  56;  1  Stair,  6,  41 ;  1  Ersk.  7,  53; 
Case  of  Stormont  (Mor.  Die.  13,998);  1  Bell,  48,  5th  Edition;  Philp,  14th  December 
1758  (M.  15,609);  Earl  of  Rosebery,  22d  June  1765  (M.  15,616);  26th  November 
1761 ;  Lord  Kinnaird,  26th  June  1776;  Irvine  of  Drum  (22d  Dec.  1710,  Mor.  653); 
Grahame,  13th  May  1795  (Mor.  15,439);  Sandford  on  Entails;  Smollet,  14th  May 
1807  (Mor.  Ap.  1,  tailzie.  No.  12);  Ferrier,  10th  December  1813  (F.C.  xvu.  486,  No. 
131) ;  2  BeU,  46,  note  4,  3d  Edition ;  3  Ersk.  8,  26 ;  2  Bank.  2,  vol.  i.  p.  585  ;  2  Stair, 
3,  58;  Thomson,  2d  July  1812;  2  Ersk.  11,  7;  2,  12,  16;  4  Ersk.  1,  38;  2,  11;  3 
Stair,  2,  21 ;  1  Bell's  Com.  p.  212,  3d  Edit;  Jackson,  28th  January  1676  (Mor.  8362) ; 
Massey,  12th  July  1785  (Mor.  8377) ;  2  Bell,  195,  note  1 ;  4  Ersk.  1,  40;  2  Bell,  212, 
3d  Edit.;  2  Bell,  215,  8th  Edit;  Bank  of  Scotland,  9th  July  1709  (Forbes,  304); 
Young,  November  1688  (Hare.  35);  Duff,  22d  July  1742  (KUk.  48);  2  Bell,  192; 
Duchess  of  Douglas,  26th  July  1764  (Mor.  28338390);  M'CuUoch,  21st  July  1627 
(Mor.  1689);  Binning,  5th  December  1749  (M.  2832-8389);  Home  and  Lyle,  Young 
Die.  1078;  Drummond  (Die.  1079);  Mackay,  23d  November  1798  (Mor.  11,171) 
Wauchope,  1st  July  1817  (F.C). 

Richardson  and  Cormdl — Brcmgton  and  WTiite, — Solicitors. 

[Cf.  14  S.  453;  3  D.  698.] 


Y.  Wilson  Sc  Shaw  384  [2  S.  603 ;  0  S.  033  ;  5  Mm*.  287]. 

Leys,  Masson,  and  Co.,  Appellants. — Attorney  General  (Denman) — Lord  Advocate 

{Jeffrey) — Dr,  Lushington. 

Lord  Forbes  and  Others,  Bespondents. — Spankie. 

7th  September  1831. 

FisHiNCi — Procbss — IssuB. — Held  (affirming  the  judgment  of  the  Court  of  Session),  that 
where  an  issue  was  sent  to  a  jury  as  to  whether  a  dam  dyke  was  "  to  the  iiyury 
"  and  damage  of  the  pursuers  "  as  proprietors  of  sahnon  fishings  in  a  river,  it  was 
not  competent  for  the  judge  to  direct  the  jury  that  the  question  [385]  put  in  issue, 
and  the  only  question  which  they  were  to  consider,  was,  whether  it  was  injurious 
in  the  actual  condition  of  the  river,  and  with  reference  to  the  existence  of  the  dykes 
in  the  river.  Observed,  that  it  is  incompetent  to  construe  the  issues  by  referring 
to  the  previous  pleadings. 

Lord  Forbes  and  others  raised  an  action  of  declarator  and  damages,  before 
the  Court  of  Session,  against  Leys,  Masson,  and  Co.,  setting  forth  that  the  pur- 
suers had  right  to  the  salmon  fishings  in  the  river  Don  adjacent  to  their  respec- 
tive properties,  and  had  thereby  a  sufficient  title  and  interest  to  protect  these 
fishings  against  all  injury  and  encroachment ;  that  the  defenders  were  in  posses- 
sion, under  a  lease  or  a  feu  right,  of  part  of  the  lands  of  Grandholme,  stretching 
along  the  north  bank  of  the  Don,  on  which  they  had  erected,  in  1810,  a  large 
flaxHspinning  manufactory  and  a  bleachfield;  that,  without  the  knowledge  or 
consent  of  the  pursuers,  the  defenders  had  taken  upon  themselves  to  open  a 
canal  or  watercourse  from  the  Don,  for  the  purpose  of  supplying  those  new 
works,  and  had,  at  a  later  period,  erected  a  dam-dyke  stretching  across  the  river, 
whereby  they  were  enabled  to  carry  ofif  in  the  watercourse  such  a  quantity  of 
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water  that  at  times  the  channel  of  the  Don  for  about  half  a  mile  below  the  dam- 
dyke  was  completely  dry;  and  that  at  all  times  the  passage  of  salmon  was 
rendered  difficult,  and  often  impossible,  by  want  of  such  a  slap  in  the  dam-dyke 
as  is  required  by  the  statute  1696,  c  33.  The  pursuers,  therefore,  concluded  to 
have  it  found : — 1.  That  the  pursuers  never  had  nor  have  they  yet  acquired  any 
right  or  title  to  carry  off  any  part  of  the  water  of  the  river  Don  for  the  supply 
of  their  spinning-mill  and  bleach-field ;  that  they  should  be  ordained  ''  instantly 
"  to  shut  up  the  inlet  and  watercourse  at  present  used  for  that  purpose,  in  such 
"  way  and  manner  that  no  part  of  the  river  Don  may  be  thereby  withdrawn  in 
*'  time  coming ; "  and  be  "  interdicted  from  constructing  or  executing,  in  time 
"  coming,  any  new  intake,  water-course,  or  canal  upon  or  for  the  use  of  the 
"  lands  of  Grandholme,  or  the  machinery  erected  or  to  be  erected  thereon : " 
2.  That  it  should  be  declared  that  the  defenders  "  never  had  nor  have  they  yet 
"  acquired  any  right  or  title  to  build,  erect,  or  construct  any  dam-dyke  across 
"  the  river  Don  connected  with  the  said  lands  of  Grandholme ; "  and  they  should 
be  "  ordained  immediately  to  remove  and  take  away  the  said  dam-dyke,  and  to 
"  restore  the  channel  of  the  river  Don  to  the  state  in  which  [386]  it  was  before 
*■  the  dam-dyke  was  at  all  constructed ; "  and  should  be  "  prohibited  and  dis- 
"  charged  to  rebuild  the  said  dam-dyke  at  Grandholme,  or  to  construct  any  other 
"  dam-dyke  or  obstruction  of  the  like  kind,  which  may  interrupt  or  impede  the 
"  course  of  the  river  and  the  free  passage  of  the  salmon ; "  or,  at  least,  that  such 
dam-dyke  should  be  built  in  a  form  consistent  with  the  statute  1696,  c.  33 :  And, 
lastly,  that  the  defenders  should  be  ordained  to  pay  L10,000  of  damages.  This 
last  conclusion  was  eventually  abandoned. 

In  defence.  Leys,  Masson,  and  Co.  allied,  1.  That  as  there  were  several 
dam-dykes  built  across  the  river  higher  up  than  the  one  in  question,  and  below 
the  pursuers  properties,  they  had  no  interest  to  have  the  one  in  question 
removed ;  2.  That  the  canal  and  dam-dyke  were  not  injurious  to  the  pursuers ; 
who,  3dly,  had  acquiesced  in  the  erection  of  the  same. 

With  reference  to  the  first  of  these  pleas.  Lord  Cringletie,  Ordinary,  (Jan.  22, 
1823,)  found,  "  that  even  admitting  that  there  are  vmous  dykes  across  the  said 
"  river,  yet  the  dyke  in  question,  being  the  farthest  down  the  river,  the  pursuers 
**  are  in  point  of  interest  entitled  to  begin  with  it,  and  are  not  bound,  before 
"  regulating  it,  to  raise  actions  for  regulating  the  others ;  and,  therefore,  on  the 
"  whole,  finds,  that  they  have  an  interest  sufficient  to  entitle  them  to  pursue  the 
'•'  action,  sustains  also  the  title  of  the  pursuers,  and  appoints  them  to  put  in  a 
"  condescendence,  in  terms  of  the  act  of  sedenmt,  of  what  they  all^,  and  offer 
"  to  prove  on  the  merits." 

Against  this  judgment  the  defenders  represented;  but  the  Lord  Ordinary 
(May  13,  1823)  refused  the  representation,  and  issued  a  full  note  of  his  opinion, 
in  which  he  observed,  iTiter  alia,  that "  it  seems  of  no  importance  how  many  dykes 
"  there  may  be  across  the  river.  The  dyke  of  the  representors  (defenders)  is 
"  the  lowest  down  the  river ;  and,  unless  tlie  pursuers  were  to  attack  the  whole 
"  at  once,  they  must  b^in  with  the  firat  obstruction,  because  the  proprietor  of 
"  any  other  dyke  would  object,  that  the  pursuers  could  have  no  interest  to 
"  remove  it  as  long  as  any  one  farther  down  existed ;  it  is,  therefore,  the  natural 
"  course  to  begin  with  the  dyke  of  the  representors.  Every  heritor  of  sahnon 
"  fishings  has  a  right  to  remove  obstructions  in  the  river,  though  these  obstruc- 
"  tions  be  placed  on  the  property  of  another ;  for  every  one  knows  that  salmon 
"  run  up  [387]  a  river  to  spawn,  and  if  they  be  prevented  the  fishing  must 
•*  perish.  It  may  be  true  that  the  interest  of  the  whole  pursuers  is  small,  when 
"  compared  with  that  of  the  representors ;  but  that  is  absolutely  nothing  in  the 
"  eye  of  law  or  justice ;  for  if  any  man  has  an  interest  at  all,  he  is  entitled  to 
"  defend  it,  and  is  not  to  have  it  sacrificed  to  that  of  his  opulent  neighbour." 
To  these  judgments  the  Inner  house  adhered,  on  the  14th  of  July  1823,  and  13th 
of  January  1824. 
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After  a  record  had  been  prepared,  the  Court,  before  answer,  remitted  "  to 
"  the  clerks  of  the  Jury  Court  to  prepare  the  draft  of  an  issue  or  issues  fitted 
"  for  the  trial  by  a  jury  of  the  facts  therein  alleged  and  disputed  by  the  parties, 
"  to  be  reported  to  this  Court  qtumi  primum" 

The  following  issues  were  thereupon  reported  to  and  approved  of  by  the 
Court:  "It  being  admitted,  that  in  the  years  1792  and  1793,  the  defenders, 
"  Leys,  Masson,  and  Co.,  cut  a  canal  on  the  north  side  of  the  river  Don,  for  the 
"  purpose  of  conveying  water  from  the  said  river  to  Grandholme  Haugh,  where 
"  the  bleachfield  and  manufactory  of  the  defenders  are  situated ;  and  that  in 
"  the  year  1805  the  defenders  formed  a  dam-dyke  across  the  said  river  for  the 
"  purpose  of  conveying  water  into  the  said  canal:  Primo,  whether  the  said 
"  caned,  cut  as  aforesaid,  is  to  the  injury  and  damage  of  the  pursuers,  or  of  any 
"  and  which  of  them,  as  proprietors  of  salmon  fishings  in  the  said  river? 
"  Secundo,  whether  the  said  dam-dyke,  formed  as  aforesaid,  is  to  the  injury  and 
"  damage  of  the  pursuers,  or  of  any  and  which  of  them,  as  proprietors  of  salmon 
"  fishings  in  the  said  river  ?  Tertio,  whether  the  whole,  or  any,  or  which  of  the 
"  pursuers,  or  their  predecessors  or  authors,  or  their  commissioners,  trustees,  or 
"  agents  duly  authorized,  acquiesced  in  the  formation  and  continuance  of  the 
"  said  canal  ?  QiLarto,  whether  the  whole,  or  any,  and  which  of  the  pursuers,  or 
"  their  predecessors  or  authors,  or  their  commissioners,  trustees,  or  agents  duly 
''  authorized,  acquiesced  in  the  erection  or  continuance  of  the  said  dam-dyke  ? " 
The  Court  farther  directed,  that,  on  the  tried  of  the  first  and  second  of  the  issues. 
Lord  Forbes  and  others  should  stand  as  pursuers,  and  that  Leys,  [388]  Masson, 
and  Co.  should  stand  as  pursuers  on  the  trial  of  the  third  and  fourth. 

The  case  was  tried  before  Lord  Gillies  on  the  14th  of  Jime  1830,  when  Lord 
Forbes  and  others  gave  in  evidence,  inter  alia,  the  interlocutors,  and  note  of 
Lord  Cringletie,  and  the  judgments  of  the  Court  adhering  to  these  interlocutors ; 
while  Leys,  Masson,  and  Co.  adduced  evidence  to  show,  that  in  consequence  of 
the  existence  of  other  dam-dykes  the  one  in  question  was  not  injurious  to  Lord 
Forbes  and  others.  After  the  proof  was  concluded, ''  Lord  Gillies  (as  set  forth 
"  in  the  bill  of  exceptions  after  mentioned)  did  then  and  there  deliver  it  as  his 
"  opinion  and  direction  to  the  jury  in  point  of  law,  with  r^ard  to  the  meaning 
"  and  construction  of  the  aforesaid  first  and  second  issues,  that  the  question  put 
**  in  the  issue,  and  the  only  question  they  had  to  consider,  was  this, — Is  the 
"  dyke  injurious  to  the  pursuers*  fishings  in  the  actujd  state  of  the  river  and 
"  of  other  dykes  ?  and  not  whether  it  would  be  injurious  to  them  if  other  dykes 
"  were  demolished  or  properly  r^ulated.  And  the  jury  aforesaid  then  and 
"  there  delivered  their  verdict  upon  the  first  and  second  issues  for  the  sfidd 
"  defenders  (Leys,  Masson,  and  Co.);  and  against  the  said  pursuers  (Lord 
"  Forbes  and  others).  Whereupon  the  counsel  ror  the  said  pursuers  did  then  and 
"  there,  on  behalf  of  the  said  pursuers,  except  to  the  aforesaid  opinion  and 
*'  direction  of  the  said  Lord  Gillies;  and  that  Lord  Gillies,  instead  of  the 
"  direction  given  by  him  as  aforesaid,  should  have  directed  tlie  aforesaid  jury, 
"  that — the  Court  of  Session  having  already  decided  by  a  final  judgment  that 
"  the  said  pursuers  were  not  boimd  to  raise  actions  for  removing  or  regulating 
"  the  other  obstructions  in  the  river  Don  before  challenging  the  canal  and  dam- 
"  dyke  formed  by  the  said  defenders — the  point  meant  to  be  tried  by  the  first 
''  and  second  issues,  and  the  question  which  the  jury  had  to  consider  under 
"  them,  was,  whether  the  said  canal  and  dam-dyke  of  the  said  defenders  were 
"  injurious  to  the  fishings  of  the  said  pursuers,  without  reference  to  the  injury 
"  occasioned  by  the  other  obstructions  in  the  river ;  and  further,  that  as  the 
''  cruive-dyke  might  be  regulated  at  all  times  in  terms  of  law,  and  that  as  the 
"  other  dykes,  in  so  far  as  they  were  encroachments  injurious  to  the  fishings  of 
*'  the  said  pursuers,  might  be  removed  or  properly  regulated,  and  as  the  tried 
*'  between  the  parties  aforesaid  did  not  depend  on  [889]  the  objections  or 
"  defences  in  regard  to  any  other  obstructions,  the  evidence  led  with  regard  to 
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"  the  effects  of  the  other  obstructions  on  the  river  was  irrelevant ;  and  that  the 
''  injury  occasioned  by  them,  in  their  present  state,  to  the  fishings  of  the  pxu:- 
"  suers,  ought  not  to  be  taken  into  consideration  of  the  said  jury  in  returning 
"  their  verdict  on  the  said  issues." 

A  bill  of  exceptions  having  been  tendered  to  the  second  division,  their  Lord- 
ships, on  the  11th  of  March  1831,  allowed  the  exception,  and  appointed  the 
same  issues  to  be  again  tried  by  another  jury.^ 

[390]  Leys,  Masson,  and  Co.  appealed. 

[391]  Appellants, — The  present  question  is  not  encimibered  with  an  inquiry 
into  the  propriety  or  impropriety  of  the  structure  of  the  [392]  issues ;  these  were 
adjusted  by  the  Court  at  the  sight  of  the  parties,  approved  of,  and  sent  to  trial 
Neither  is  there  under  [393]  discussion  the  relevancy  or  irrelevancy  of  the 
evidence  sent  to  the  jury ;  any  challenge  on  that  head  is  too  late.  Nor  is  there 
[394]  room  for  inquiring  as  to  the  preponderancy  of  evidence  as  to  the  perma- 
nency, or  the  reverse,  of  the  other  obstructions  on  the  [395]  Don.  Nor  is  any 
weight  due  to  the  allied  finding,  that  the  respondents  were  not  bound  to  bring 
any  action  to  remove  or  [396]  regulate  the  other  obstructions ;  for  there  only 
the  question  of  title  was  under  discussion, — ^the  question  of  merits  was  reserved. 
[397]  The  point,  therefore,  now  before  the  House,  is,  simply,  whether  the  issues, 
as  sent,  could  mean  any  thing  else  than  an  injury,  [398]  having  respect  to  the 
existing  obstructions  at  the  time.  The  issues  are  present  and  positive  The 
respondents  would  make  [399]  theirs  future,  contingent,  and  dependent  for 
meaning  on  extraneous  circimistances.  When  the  suit  was  instituted,  the 
reepon- [400] -dents  maintained  that  the  canal  and  dyke  were  injuring  the 
fishings.  The  appellants  answered, — In  the  existing  state  of  the  river  the  canal 
and  dyke  are  altogether  harmles&  The  issues  in  question  are.  Whether  the 
said  canal,  cut  as  aroresaid,  is  to  the  injury,  &c — ^Whether  the  said  dam-dyke, 
formed  as  aforesaid,  is  to  the  injury,  &c.  Could  any  person  of  common  sense 
and  plain  perception  have  directed  d^erently  from  the  judge  who  presided  ? 

If  it  were  considered  competent  to  institute  such  an  inquiry,  there  aie 
various  grounds  and  elements  for  determining  that  the  direction  given  conveyed 
the  true  meaning  of  the  issues,  and  that  the  parties  had  joined  issue  on  the 
principle  that  the  question  of  injury  was  to  be  tried  solely  in  reference  to  the 
existing  state  of  the  river,  and  of  the  whole  obstructions  between  the  fishinss 
and  the  sea.  The  respondents  failed  to  show  that  the  other  obstructions  comd 
be  so  removed  or  regulated  as  to  render  the  caned  and  dyke  injurious,  and  thus 
confined  the  question  to  the  limits  put  by  the  judge  upon  it.  Thereby  the  jury 
were  not  precluded  from  considering  the  effect  of  such  removed  [401]  or  r^ola- 
tion ;  but  being  furnished  with  no  termini  habiUs  in  this  particular  to  proceed 
upon,  the  presumption  was  in  favour  of  the  legality  of  the  canal  and  dyke,  and 
the  inference  in  favour  of  the  appellants  incontrovertible. 

Bespondents, — ^The  question  raised  by  the  suit  in  dependence  may  be  r^arded 
as  a  simple  declarator  of  right  The  respondents  are  entitled  to  the  fishings  in 
the  Don.  The  appellants  have  cut  a  canal  and  erected  a  dyke,  which  the 
respondents  alleged  injure  the  fishings.  It  plainly  was  of  no  consequence,  in 
a  question  with  the  appellants,  whether  any  or  how  many  other  parties  had  also 
done  or  continued  to  do  a  similar  injury.  Issues  are  framed  with  the  view  of 
bringing  out  the  affirmative  or  negative  of  injury ;  that  is,  of  simple  and  positive, 
not  relative,  injury.  The  presiding  judge  directed  the  jury  to  have  reference  to 
the  actual  condition  of  the  river  and  of  the  other  dykes,  and  even  without  taking 
into  view  its  condition  in  the  event  of  the  other  dykes  being  demolished  or 
properly  regulated.  It  is  quite  manifest  that  these  issues  cannot  bear  the  con- 
struction whereby  they  are  confined  to  the  existing  state  of  the  river.  This  is 
made  very  plain  by  looking  to  the  summons,  defences,  and  by  the  interlocutor  of 

1  The  opinions  of  the  Judges  will  be  found  tVra,  p.  607. 
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Lord  Cringletie.  Particularly  are  the  condeflcendence  and  answer  important,  as 
showing  that  neither  the  parties  nor  the  Court  ever  contemplated  such  a  restric- 
tion on  the  meaning ;  holding,  on  the  contrary,  the  issues  to  be  without  reference 
to  the  injury  created  by  the  other  obstructions. 

Lord  Ghanobllor. — ^'  What  caa  it  signify  what  was  intended  ?  The  issues  must 
speak  for  themselves.  We  have  no  concern  with  what  passed  before  the  issue  was 
framed ;  we  are  bound  by  the  issue  that  has  been  framed.  The  remit  to  the  Jury  Court 
makes  that  quite  clear.  I  am  bound  by  what  appears  on  the  face  of  the  record ;  I 
cannot  go  to  the  sources  you  are  desirous  of  opening." 

Serjeant  Spankie. — "  It  is  not  very  material  for  the  respondents  to  press  this  point, 
the  words  of  the  issue  are  sufficiently  explicit  in  themselves;  but  it  ought  to  be 
remembered,  that  the  issues  to  the  Jury  Court  are  not  precisely  like  the  issues  in  the 
Common  Law  Courts  of  this  country ;  they  were  rather  as  issues  from  Chancery ;  not 
sent  for  final  abjudication  of  the  case,  but  to  inform  the  mind  of  the  Court." 

Lord  Chanobllor. — "  I  have  much  difficulty  on  that  head.  There  are  [402]  certainly 
wide  powers  given  by  the  Jury  Statute ;  but  can  such  issues  as  these  be  considered  in 
the  light  of  equity  issues,  sent  merely  to  satisfy  the  conscience  of  the  judge  1  It  would 
be  dangerous  to  adopt  a  view  which  might  ha^e  the  effect  of  throwing  loose  the  pleadings 
just  begun  to  be  adopted  in  Scotland ;  they  are  already  there  too  imperfect  pleaders, — too 
ready  to  plead  loosely,  and  rather  require  to  be  kept  tight  than  relieved  from  strictness." 
Serjeant  Spankie. — ^'  The  misdirection  is  obvious,  and  as  it  pervaded  the  whole 
case,  the  verdict  cannot  stand.  The  simple  way  of  putting  the  point  to  the  jury  was, — 
here  is  an  obstruction  in  a  salmon  river ;  it  is  enough  of  itself,  and  in  its  own  nature,  to 
injure  the  fishing  1  You  are  not  to  look  up  and  down  the  river  for  obstruction.  It  is 
no  defence  that  other  parties  have  done  equal  or  more  mischief.  But  the  judge  said,  it 
is  immaterial  to  consider  any  thing  eke  than  the  present  state  of  the  river )  Was  iJiis 
a  fair  way  of  reaching  the  question)  If  I  raised  a  mound  across  a  road  to  a  fair,  and  a 
party  challenged  it^  what  would  be  thought  of  my  defence  if  I  said,  it  is  of  no  use  to 
remove  my  mound,  for  there  is  another  much  worse  at  a  mile  distance  1  In  no  view  can 
the  direction  be  supported ;  it  was  a  plain  misdirection,  the  remedy  for  which  was,  taking 
the  exception  now  before  the  House,  and  which  has  been  sustained  by  the  Court  below." 
Lord  Chancellor. — (2d  September  1831.)  "My  Lords,  although  I  shall  not 
advise  your  Lordships  at  present  how  to  deal  with  this  appeal,  yet  as  I  have  uniformly 
made  it  my  practice,  as  long  as  I  have  been  in  the  situation  I  have  now  the  honour  to 
fill,  to  mfl^e  what  observations  occur  to  me  in  presence  of  the  counsel,  immediately 
after  hearing  their  arguments,  instead  of  postponing  it  to  an  indefinite  period,  when 
counsel  may  not  be  present,  I  shall  follow  that  course  upon  the  present  occasion,  reserving 
the  final  decision  of  the  question  until  I  shall  have  been  able  narrowly  to  inspect  the 
pleadings.  I  think  it  is  more  important  that  a  correct  view  should  be  taken  (and  when 
taken  here  should  be  adhered  to)  on  the  subject  of  these  pleadings,  than  to  consider  the 
way  in  which  your  Lordships  shall  ultimately  decide  this  appeal  It  has  been  justly 
observed  that  the  forms  of  the  pleading  in  the  Jury  Court,  under  the  salutary  act  which 
regulates  its  proceedings,  are  more  important^  as  regulating  what  follows,  than  the 
interests  of  the  parties.  The  learned  serjeant  was  arguing  upon  the  meaning  of  the 
issues,  (and  that  is  the  only  question  before  your  Lordships,)  as  they  appear  upon  the 
record,  and  the  direction  of  the  judge  as  connected  with  them,  and  purporting  to 
expound  them ;  and  in  order  to  get  at  that  meaning  the  learned  seijeant  was  about  to 
have  recourse  to  the  previous  interlocutor  of  Lord  Cringletie,  and  that  perhaps  he  had 
[403]  a  right  to  refer  to,  although  it  was  given  in  evidence  in  a  somewhat  singular 
manner ;  but  when  he  was  about  further  to  refer  to  the  preliminary  proceedings  by 
way  of  pleading,  and  to  call  the  attention  of  your  Lordships  to  consider  the  issue  that 
arose,  and  was  framed  by  the  clerk  out  of  them;  when  he  was  about  to  read  the 
condescendence  and  the  answers  that  were  framed  to  raise  the  issues,  I  took  leave 
to  stop  him,  and  to  suggest  that  we  had  no  concern  with  what  had  passed  before  the 
issue  was  fiamed,  and^at  we  were  bound  by  the  issue  as  the  Clerk  framed  it  The 
interlocutor  of  the  Court  remitted  the  condescendence  (of  November  1828)  and  answers 
to  the  clerks  of  the  Jury  Court,  to  prepare  the  draft  of  an  issue  or  issues  fitted  for 
the  trial  by  a  jiury  of  the  facts  therein  alleged  and  disputed  by  the  parties,  to  be 
reported  to  this  Court  quamprimum."    The  clerk,  according  to  the  exigency  of  this 
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order,  takes  into  his  consideratioD,  as  I  apprehend,  the  condescendence  and  the  answers, 
asking  himself  the  question,  what  the  facts  are  that  these  pleadings  show  to  be  disputed 
by  the  parties ;  and  out  of  the  facts  thus  appearing  to  be  disputed  he  frames,  according 
to  the  terms  of  the  order,  an  issue  '  to  be  reported  to  the  Court  quam  primumf*  by 
which  I  understand  that  the  Court  is  to  exercise  its  judgment  upon  the  issue  so  framed, 
and  that  the  parties,  one  or  other,  or  both  of  them,  are  entitled  to  object  to  the  frame 
of  the  issue,  and  to  call  upon  the  Court  to  remit  it  to  the  Jury  Court,  or  alter  the 
framing  of  it ;  at  all  events  it  is  reported  to  the  Courts  and  has  the  sanction  of  the 
Court,  either  expressly  by  some  order  adopted,  or  tacitly  by  not  altering  or  varying  it. 

"  This  issue  as  framed,  becomes  therefore  the  order  of  the  Court ;  and  being  sent 
down  to  be  tried  by  a  jury,  it  is  too  late — with  very  great  submission  I  speak  to  some 
of  the  learned  judges  who  appear  ultimately  to  have  dealt  with  this  question — it  is  too 
late  for  the  Court  to  say,  and  it  is  past  all  doubt  too  late  for  the  counsel  to  contend, 
that  your  Lordships,  or  that  the  Court,  or  that  Lord  Gillies  and  the  Jury  who  tried  the 
cause,  had  any  thing  to  do  with  the  condescendence  and  the  answers  out  of  which  in 
point  of  fact,  no  doubt,  but  accidentally,  for  the  purpose  of  this  argument,  the  issue 
arose  that  was  so  framed.  Not  only  have  they  nothing  to  do  with  them,  but  it  is  too 
late  to  have  to  do  with  them,  and  they  have  no  business  to  ask  about  them.  The  issue 
precludes  them  from  saying  a  word  upon  what  appears  in  the  condescendence  and 
answers,  as  much  as  the  record  of  an  act^  after  the  bill  has  become  an  act,  precludes  any 
court  of  law  dealing  with  an  act  from  looking  back  to  the  bill  out  of  which  that  act 
arose,  or  by  referring  to  the  speech  of  the  honourable  or  noble  person  who  may  have 
introduced  it,  or  to  their  conversation  with  an  individual,  by  which  it  might  be  made 
to  [401]  appear,  if  you  could  get  at  it, — which  you  never  can, — that  the  meaning  was 
so  and  so,  when  the  only  question  is,  not  what  he  meant,  but  what  the  law  intends ; 
in  another  sense  of  the  word,  what  the  law  fixes  as  the  legal  meaning  of  the  words  which 
the  Legislature,  possibly  upon  his  instigation,  possibly  in  spite  of  his  efforts,  may  have 
thought  fit  to  use,  in  framing  the  law  arising  out  of  his  bill  or  proposition.  This  I 
think  of  great  importance  to  be  attended  to  by  the  Court  below, — judges  and  practitioiier& 
You  are  as  much  precluded  from  going  out  of  the  issue  framed  by  the  officer,  and 
adopted  by  the  Court,  as  you  are  precluded  from  construing  an  act  by  going  out  of  the 
four  comers  of  the  statute,  and  looking  into  the  bill,  or  dehors  the  bill,  to  gather  Uie 
meaning.  The  Legislature  only  tells  its  meaning,  as  a  celebrated  case  has  decided,  by 
the  enactments  in  the  statute,  or  after  the  statute  has  passed,  by  a  declaratory  act 
affixing  the  meaning  to  it ;  so  much  so,  that  the  preamble  of  a  statute,  saying,  whereas 
a  certain  act  was  passed  for  such  a  purpose,  has  been  held  to  fix  no  construction  upon 
such  act,  although  it  is  the  declaration  of  the  Legislature  that  passed  them  both.  The 
issue  in  this  case  has  been  framed  by  the  clerk  of  the  Court.  He  may  have  miscarried 
as  much  as  you  please ;  he  may  have  put  one  fact  in  issue,  when  there  was  another 
fact  to  be  put  in  issue ;  he  may  have  made  it  an  action  for  a  trespass,  instead  of  an 
action  upon  the  case ;  he  may  have  made  it  an  action  for  a  libel,  instead  of  for  an 
assault ;  he  may  have  made  Uie  grossest  blunder,  but  you  are  bound  by  the  issue  he 
has  framed  as  it  now  stands.  I  should  have  been  ashamed  to  have  taken  up  so  much 
time  in  stating  these  matters,  which  are  of  such  ordinary  and  plain  necessity  in  judicial 
proceedings  in  this  country,  but  that  I  see  there  is  some  occasion  for  recalling  tiiem  to 
the  attention  of  the  practitioners  below,  who  do  not  seem  to  think  they  are  bound  by 
the  issue  framed.  What  would  be  the  consequence  of  this  laxity  of  proceeding  1 
Precisely  that  which  I  suggested  to  the  learned  seijeant,  who  had  the  good  sense  and 
candour  immediately  to  abandon  that  part  of  his  argument.  The  consequence  would 
be  this:  The  clerks  of  the  Jury  Court  may  not  be,  under  all  the  chasteness  and 
strictness  of  practice  and  proceeding,  the  best  persons  to  frame  issues.  I  may  have 
the  prejudice  of  an  English  lawyer;  but  I  believe  the  true  way  to  plead  is,  that 
the  parties  should  each  £ame  his  portion  of  the  record  under  the  fear  arising  from 
the  penalty  of  a  demurrer ;  that  is  to  say,  if  he  pleads  ill  he  shall  pay  the  penalty  of 
failing  at  that  step  of  the  proceeding.  I  believe  this  is  the  true  way  of  pleading. 
It  may  have  assumed  an  appearance  of  a  strict  science,  with  many  technicalities, 
but  all  the  merits  of  it  are  derived  from  that  course  of  proceeding.  But  be 
that  as  it  may,  the  Legislature  has  said  here,  that  the  derk  shall  frame  [4061  the 
issue,  as  a  master  in  Chancery  in  England  frames  a  question  to  go  to  a  Court 
of  law.    Be  it  so.     But  how  can  the  clerk  ever  be  expected  to  perform  his  important 
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office  of  a  common  pleader  between  the  two  parties,  if  he  is  to  have  all  the  while  before 
his  eyes  such  doctrines  as  seem  to  have  been  admitted,  again  and  again,  in  the  coiurse  of 
this  case, — that  the  parties  and  the  Court  are  not  to  be  bound  by  what  he  draws  out  as 
the  issue,  but  that  they  are  to  gather  the  meaning  from  something  upon  which  he  pro- 
ceeded— the  condescendence  and  answers,  and  the  arguments  of  the  Judge  in  a  former 
stage  of  the  case,  which  is  referred  to  by  the  Court.  But  if  the  issue  is  to  be  the  canon 
obeyed  by  all,  the  Court  as  well  as  the  parties,  then  the  clerk  will  draw  an  accurate  cortr 
stcU  of  the  question  in  dispute ;  whereas  if  he  knows  that  no  such  thing  is  to  be  the 
canon,  but  tlmt  every  thing  eke  is  to  be  taken  into  consideration  in  construing  his  words, 
he  will  do  it  in  the  laxest  way  possible,  and  parties  will  have  the  utmost  difficulty  in 
ascertaining  the  meaning.  That  I  know  is  but  too  much  the  practice  in  Scotland; 
irregularity,  I  may  say,  is  but  too  regularly  pursued ;  slovenliness  is  but  too  carefully 
followed.  I  speak  from  experience  in  the  judicial  proceedings  in  that  part  of  the  United 
Kingdom,  and  I  wish  to  guard  the  Court  against  it.  I  wish  to  put  out  a  principle,  and 
state  a  ground  of  decision,  that  shall  make  it  imperative  upon  them  to  go  strictly  to 
work,  to  leave  nothing  to  inference,  conjecture,  and  guess,  and  groping  out  of  the  record ; 
and  that  I  can  only  do  by  holding  them  to,  and  binding  them  by,  whatever  they  put 
upon  the  record.  What  I  have  said  may  not  lead  very  directly  to  the  decision  of  this 
question,  when  your  Lordships  come  to  consider  more  narrowly  what  is  in  dispute 
between  the  parties ;  but  binding  them  by  the  words  of  the  issues,  and  holding  that  to 
be  on  either  side  the  canon,  the  question  arises.  What  have  we  in  these  words,  and  what 
meaning  have  we  to  affix  to  these  words ;  and  has  the  cause  miscarried  below  1  I  mean, 
has  Lord  Gillies  affixed  a  wrong  meaning,  and  tied  up  the  jury  from  the  consideration 
which  was  open  to  them  by  force  of  the  words  of  the  issue  t  That  is  really  the  question, 
and  the  only  question  before  your  Lordships.  But,  before  coming  to  it,  I  have  an 
observation  to  make,  as  some  question  has  been  raised  whether  issues,  under  the  jury  act, 
are  to  be  taken  as  resembling  those  which  in  law  we  have  here,  or  as  in  the  nature  of 
issues  directed  out  of  a  court  of  equity.  If  they  are  to  be  considered  like  issues  directed 
out  of  a  court  of  equity,  very  much  of  the  laxity  and  slovenliness  and  imperfection  I 
have  been  just  adverting  to  will  inevitably  mix  itself  up  with  these  Scotch  proceedings ; 
for  no  importance  whatever  is  attached,  in  practice,  to  the  form  of  an  issue  which  is  sent 
down  from  the  Court  of  Chancery.  The  order  here  gives  authority  to  the  parties 
[406]  to  call  upon  the  judge,  and  to  the  judge,  whether  the  parties  call  upon  him  or  no, 
to  endorse  a  special  matter  upon  the  postea ;  the  consequence  is,  that  many  things  are 
tried  not  to  be  found  in  the  issues  out  of  the  Court  of  Chancery ;  the  whole  question  is 
tried,  whether  raised  by  the  issue  or  not.  I  therefore  do  most  anxiously  hope  that  I 
shall  find  no  such  thing  in  these  jury  acts,  or  in  the  practice  of  the  Court  of  Session,  as 
a  sanction  for  the  proposition,  a  perUous  proposition  as  regards  the  strictness  of  proceed- 
ing, that  these  issues  are  to  be  taken  rather  as  issues  out  of  Chancery.  I  see  nothing 
whatever  in  this  case,  or  in  the  act,  to  sanction  that  doctrine ;  and  as  at  present  advised, 
I  shall  take  it  that  you  are  bound  completely  here  by  the  issue  framed  by  the  officer  of 
the  Court,  directed  by  the  order  of  the  Court,  and  sanctioned  by  the  approval  of  the 
Court.  This  is  the  first  issue:  'Whether  the  said  canal,  cut  as  aforesaid,  is  to  the 
'  injury  and  damage  of  the  pursuers,  or  of  any  and  which  of  them,  as  proprietors  of 
'  salmon  fishings  in  the  said  river.'  The  second  is  like  the  first :  '  Whether  the  said 
*•  dam-dyke,  formed  as  aforesaid,'  (instead  of  whether  the  said  canal,  cut  as  aforesaid,) 
'  is  to  the  injury  and  damage  of  the  pursuers,  or  of  any  and  which  of  them,  as  pro- 
'  prietors  of  salmon  fishings  in  the  said  river.'  Lord  Gillies  confines  this  to  the 
existing  state  of  things.  Now,  as  I  have  said  before,  I  shall  look  into  the  pleadings 
with  great  anxiety  before  I  advise  your  Lordships  to  come  to  a  final  decision  as  to 
the  rights  of  the  parties,  and  the  general  question,  as  to  the  mode  of  proceeding 
in  Scotland ;  but,  as  at  present  advised  upon  the  argument,  and  the  view  of  the  record 
itself,  I  consider  it  to  be  plain  enough  that  the  only  restriction  which  is  here  by  force 
of  these  words  affixed  to  the  generality  of  the  question,  is  the  two-fold  restriction 
— 'cut  as  aforesaid,'  and  'as  proprietors  of  salmon  fishings  in  the  said  river,'  and 
that  those  are  the  only  two  parts  of  these  two  issues  that  can  be  said  to  bear  any 
reference  to  the  existing  state  of  things.  Now,  how  do  these  bear  reference  to 
the  existing  state  of  things  1  'Cut  as  aioresaid'  means  only  a  canal  cut  in  the  given 
line  and  of  the  given  dimensions ;  it  does  not  mean  cut  in  such  a  way  that  there  is 
one  obstruction  above  and  another  below.     It  is  not,  therefore,  to  be  read  as  if  it 
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weie,  cut  in  all  the  cueamstances  of  the  riyer,  as  they  actually  stand ;  that  would  be  a 

forced  and  violent  construction  to  put  upon  the  words ;  but '  cut  as  aforesaid '  simply 

indicates  the  manner  in  which  the  canal  is  cut    As  to  '  the  injury  and  damage  of  the 

*  pursuers,'  that  is  quite  dear;  and  then  as  to  the  words,  'or  of  any  and  which  of 

<  them,  as  proprietors  of  salmon  fishings  in  the  said  river ; '  does  that  limit  it  in  any 

way  to  the  present  existing  state  of  the  river)    Does  it  not  let  in  all  the  oonsideia- 

tions,  and  all  the  rights  and  equities  of  these  parties,  in  whatever  way  you  look  into 

[407]  them,  whether  in  the  potential  or  in  any  other  eense,  with  regard  to  those  salmon 

fishings  1    I  incline  to  think  it  does.     But  Lord  Gillies  does  not  take  the  same  view  of 

the  subject.     He  imports,  if  his  words  have  any  meaning,  a  plain  and  manifest  and 

intelligible  qualification  and  restriction  into  the  words,  the  generality  of  which,  in  my 

opinion,  is  undoubted.     He  says, '  Is  the  dyke  iigurious  to  the  pursuers'  fishings  '—that 

I  have  no  olrjection  to—'  in  the  actual  state  of  the  river  and  of  other  dykes  t '    I  want 

to  know  what  warrant  there  is,  in  the  issue  framed  by  the  clerk,  in  the  strictest  sense 

of  these  words,  '  whether  the  canal,  cut  as  aforesaid,  is  to  the  iojury  and  damage  of  the 

'  pursuers,  or  of  any  and  which  of  them,  as  proprietors  of  salmon  fishings'  for  importing 

these  words,  '  in  the  actual  state  of  the  river  and  of  other  dykes.'    It  may  be  fit  and 

proper  that  the  actual  state  of  the  river  and  other  dykes  should  be  taken  into  tiie  account ; 

but  this  does  more  than  allow  the  jury  to  take  it  into  account ;  it  directs  the  jury  to 

confine  themselves  to  the  actual  state  of  the  river  and  the  other  dykes ;  it  says,  that  the 

jury  are  only  to  consider  whether  the  dyke  is  injurious  to  the  pursuers'  fishings  in  the 

actual  state  of  the  river  and  the  other  dykes,  and  not  whether  it  would  be  injurious  to 

them  if  other  dykes  were  demolished  or  properly  regulated;  and  then  comes  Uie 

exception  which  is  taken,  that  the  question  which  the  jury  had   to  consider  was^ 

'  Whether  the  said  canal  and  dam-dyke  of  the  said  defenders  were  iigurious  to  tiie 

'  fishings  of  the  said  pursuers,  without  reference  to  the  injury  occasioned  by  the  other 

^  obstructions  in  the  river.'     *  And  farther,  that  as  the  cruive-dyke  might  be  regulated, 

'  at  all  times,  in  terms  of  law,  and  that  as  the  other  dykes,  in  so  far  as  they  were 

'  encroachments  iigurious  to  the  fishings  of  the  said  pursuers,  might  be  removed  or 

'  properly  regulated,  and  as  the  trial  between  the  parties  did  not  depend  on  the  objections 

'  or  defences,  in  regard  to  any  other  obstructions,  the  evidence  led,  with  regard  to  the 

'  effects  of  the  other  obstructions  on  the  river,  was  irrelevant^  and  that  the  ii^ory 

*  occasioned  by  them,  in  their  present  state,  to  the  fishings  of  the  pursuers,  ought  not  to 

'  be  taken  into  the  consideration  of  the  jury,  in  returning  their  verdict  on  the  said 

<  issues.'    The  ground  of  exception  taken  to  the  direction  of  Lord  Gillies  is,  that  he 

left  to  the  jury  Uie  question,  whether  there  was  or  was  not  iigury  from  the  dyke  to  the 

pursuers,  in  the  actual  state  of  the  river  and  of  other  dykes.     If  Lord  Gillies  did  not 

use  these  words,  if  that  was  not  the  way  in  which  he  left  the  question  to  the  jury,  he 

ought  not  to  have  signed  this  bill  of  exceptions  which  he  has  signed,  because  it  appears 

clearly  and  undeniably  by  it  that  he  used  those  words  in  addr^sing  the  jury ;  and  the 

objection  to  it  is,  that  it  was  so  put,  and  that  they  were  told  that  l£e  question  was  no^ 

[408]  whether  it  would  be  injurious  to  them  if  other  dykes  were  demolished  or  properly 

regulated.     But  here  arises  a  difficulty,  and  it  is  pretty  nearly  the  only  difficulty.    U 

we  are  to  approve  of  the  bill  of  exceptions  altogether,  I  doubt  whether  we  must  not  go 

a  little  farther  than  saying  Lord  Gillies  was  wrong,  and  admit  that  the  bill  of  exceptions 

is  right  in  saying  what  should  have  been  the  form  in  which  Lord  Gillies  ought  to  haye 

presented  the  question  to  the  jury ;  for  that  is  the  complaint — not  only  that  Lord 

Gillies  said  so  and  so,  but  that  he  did  not  say  that  which  ought  to  have  been  his 

direction,  and  which  it  is  contended  was  the  only  question  to  be  left  to  the  jury.    The 

exception  would  have  been  much  better  framed  if  it  had  simply  objected  to  the  form  in 

which  Lord  Gillies  presented  the  question  to  the  jury,  and  not  contained  the  form  in 

which  they  say  it  ought  to  have  been  presented  to  the  jury ;  because  it  may  happen  that 

Lord  Gillies  was  wrong,  and  then  the  exception  will  hold ;  but  it  may  be  that  the  parties 

likewise  were  wrong ;  it  may  be  that  the  way  he  put  it  was  not  rights  but  that  the  way 

in  which  they  put  it  may  not  be  right  either.    I  think  the  Court  was  left  in  a  difficult 

alternative,  in  not  being  satisfied  with  the  object  of  the  bill  of  exceptions,  or  that  what 

was  said  was  what  ought  to  have  been  said.     But  the  Chief  Commissioner  adopts  a  veiy 

wide  and  lax  construction,  in  my  opinion,  and  much  more  so  than  is  safe  to  indulge  in, 

as  to  what  is  the  function  of  a  judge  directing  a  jury  in  any  issue  framed  by  the  Oourt, 

and  sent  to  him. 
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**  My  Lords,  I  have  stated  thus  much  to  show  your  Lordships  the  view  I  take  at 
present  of  the  pleadings  in  this  case.  I  intend  to  look  more  narrowly  into  them  before 
I  advise  your  Lordships  to  give  judgment ;  but  I  thought  it  fit  to  state  in  the  presence 
of  the  counsel  what  I  have  done,  and  nothing  I  am  likely  to  hear  further  will  sdter  my 
opinion  upon  that.  I  may  think,  that  the  Court  of  Session  have  the  power  of  originating 
an  issue  by  the  express  provisions  of  the  statute,  and  of  sending  an  issue  back,  if  they 
are  not  satisfied.  The  Chief  Commissioner  argues  upon  that,  and  says,  if  the  Court  had 
granted  a  new  trial  on  ground  of  misconstruction,  they  might  have  sent  another  issue  to 
try  the  question ;  but  what  I  wish  to  impress  upon  your  Lordships,  and  the  Court  below, 
and  the  practitioner,  is,  that  unless  the  Court  of  Session  mean  to  send  an  issue  in  the 
nature  of  an  issue  out  of  the  Court  of  Chancery  or  Exchequer  here, — if  it  is  a  common 
issue,  framed  in  the  ordinary  way, — it  must  be  framed  to  be  binding,  and  it  must  be 
held  that  the  words  of  the  issue  are  to  be  the  canon  of  the  parties  and  the  judge; 
otherwise  you  are  trying  nothing  before  the  jury ;  you  do  not  know  what  you  are  arguing 
about,  or  directing  your  evidence  to ;  and,  among  other  inconveniences,  this  would  be 
one  of  the  worst,  that  the  very  issue  before  the  [409]  jury  will  lead  to  a  preliminary 
argument  before  and  a  decision  by  the  judge  as  to  the  meaning  of  the  issue  the  jury 
have  to  try ;  a  proceeding  utterly  indecorous  and  wasteful  of  the  time  of  the  Court** 

Attorney-General. — "Will  your  Lordships  allow  me  to  make  one  observation  1 " 

Lard  Ghanedlor. — "  Certainly  ;  I  rather  court  it." 

Attorney-General, — "  Supposing  the  enlarged  power  which  your  Lordship  alluded  to 
to  be  in  the  Court  of  Session — " 

Lord  Chancellor, — "  If  you  look  at  the  appellants'  case,  to  the  notes  of  the  Chief 
Commissioner's  speech,  you  will  find  the  8th  section  of  the  jury  act  is  alluded  to,  which, 
he  says,  provides  '  that  the  Court  of  Session,  if  not  satisfied  with  the  information  which 
'  a  verdict  affords  on  issues  which  it  sent  for  their  information,  may  send  further  issues.' 
That  cannot  be  done,  as  you  know  very  well,  by  the  Court  of  King's  Bench;  they 
cannot  be  dissatisfied,  like  the  Court  of  Chancery,  upon  an  issue  which  it  directs." 

Attorney-General, — "Though  the  Court  of  Chancery  possesses  that  great  power,  if, 
under  an  issue  drawn  up  and  directed  by  the  Court  of  Chancery,  any  indorsement  was 
sought  for  by  either  party,  the  parties  would  be  as  much  bound." 

Lord  Chancellor, — "Tes;  the  parties  would  be  bound,  but  not  the  Court.  The 
judge  may  indorse  special  matter  upon  the  postea,  though  the  parties  do  not  wish  him. 
If  the  parties  do  not  call  upon  the  judge  to  indorse  the  finding,  it  binds  the  parties. 
But  the  Court  may  afterwaids  say,  its  conscience  is  not  satisfied  with  this  finding,  and, 
though  you  do  not  ask  it,  I  will  send  it  back  again ;  and  that  is  done  every  day.  But 
the  fact  is,  that  issues  in  Chancery  are  quite  for  a  cUfferent  purpose ;  they  are  directed 
to  inform  the  conscience  of  the  judge ;  the  Court  is  not  bound  by  the  result ;  and  it 
may  at  any  period  decide  in  the  teeth  of  the  finding." 

Attorney-General, — "  Just  so,  my  Lord." 

It  is  declared,  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled, 
That  the  meaning  and  intention  of  the  issues  directed  in  this  case  were,  to  raise 
the  question,  whether  the  caned  and  dam-dyke  of  the  appellants  are,  or  are  not, 
injurious  to  the  respondents'  fishings,  as  well  in  the  actual  state  of  the  river, 
as  after,  by  lawful  means,  that  state  shall  be  changed  by  the  removal  or  r^ula- 
tion  of  other  dykes  in  the  river  Don  in  the  proceedings  mentioned,  so  that  the 
questions  in  the  issues  must  be  answered  in  the  affirmative  if  the  jury  find, 
either  that  there  is  now  any  injury  in  the  actual  state,  or  that  there  would  be 
injury  in  the  state  so  altered,  or  that  the  canal  and  dyke  are  or  would  be 
[410] injurious  in  both  states  of  the  river:  And,  with  this  declaration,  it  is 
ordered  and  adjudged.  That  the  interlocutor  complained  of  in  the  scdd  appeal  be, 
and  the  same  is  hereby  tiffirmed :  And  it  is  further  ordered.  That  the  cause  be 
remitted  back  to  the  Court  of  Session  in  Scotland,  to  proceed  farther  therein  as 
shall  be  consistent  with  this  judgment,  and  as  shall  be  just 

Opinions  of  the  Court  of  Session  Judges  at  advising : — 

[389]  Lord  Justice  Clerk  observed, — "  My  Lords,  in  this  case  we  have  had  a  very 
full  and  able  argument ;  the  question  upon  which  we  are  now  to  decide  has  been  very  ably 
discussed  by  counsel  on  both  sides  of  the  bar;  and  for  one,  I  must  confess,  that  I  am 
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not  ashamed  to  acknowledge  that  the  questions  appeared  to  me  to  be  attended  with 
difficulty,  and  that  difficulty  seems  to  be  increased  &om  the  shape  in  which  the  question 
is  brought  before  your  Lordships.  This  question  does  not  occur  on  a  motion  for  a  new 
trial  in  regard  to  any  thing  that  occurred  on  which  to  set  aside  the  verdict  in  reference 
to  the  evidence  which  was  adduced  in  the  cause.  There  is  no  motion  founded  on  any 
objection  to  the  evidence ;  but  the  case  comes  before  us  in  the  shape  of  an  exception  to 
the  charge  of  the  Judge,  which  is  said  to  have  affected  the  verdict  of  the  jury  by  putting 
a  certain  construction  upon  the  issue  which  they  were  to  try.  This  is  the  shape  in  which 
the  case  comes  for  decision ;  but  I  fairly  confess,  that  in  my  opinion  the  case  would  have 
presented  itself  in  a  much  more  satisfactory  manner  had  Uiere  been  a  distinct  motion 
before  your  Lordships  excepting  to  the  evidence,  or  the  admissibility  of  the  evidence, 
which  was  adduced.  But  tiiere  is  this  advantage  to  the  party  excepting,  in  the  shape 
in  which  the  case  comes  here  : — in  taking  the  exception  to  the  charge  of  the  Judge,  the 
party,  if  dissatisfied  with  our  decision,  may  go  elsewhere,  by  appeal  to  the  House  of 
Lords ;  while,  upon  a  motion  for  a  new  trid,  if  that  were  either  refused  or  allowed,  our 
decision  would  have  been  conclusive  and  final,  not  being  subject  to  appeal  or  review  in 
any  manner  of  way.  Parties  have  certainly  this  advantage  of  the  form  which  has  been 
adopted,  although  I  confess  the  other  would  have  been  more  convenient,  and  much  more 
satisfactory  to  me. 

"  My  Lords,  I  am  unwilling  unnecessarily  to  go  over  the  proceedings  in  this  case ; 
but  the  view  which  I  take  of  it  renders  it  necessary  to  bring  under  your  Lordships' 
notice,  however  tedious  it  seems,  the  proceedings  winch  took  place  in  this  action.  It 
was  brought  by  certain  upper  heritors  on  the  river,  complaining  of  the  operations  of  the 
defenders  in  constructing  a  canal  and  dam-dyke  across  the  river  Don^  which  had,  as  they 
the  pursuers  state,  the  effect  of  interfering  with  or  impeding  the  course  of  the  river,  and 
of  injuring  the  fishings  of  the  proprietors  above,  by  obstructing  and  preventing  the 
passage  of  the  salmon  up  the  stream.  It  is  in  this  respect  just  like  the  complaint  of  the 
upper  heritors  on  the  Tay,  complaining  of  the  operations  of  the  inferior  heritors,  which 
was  before  us  in  that  question. 

"[390]  The  case  came  into  Court,  and  was  met  with  the  defences  with  which  your 
Lordships  are  acquainted,  and  which  I  think  it  important  to  be  before  your  Lordships  in 
forming  your  judgment ;  because,  although  there  is  an  objection  in  the  defence  stated  to 
the  title  and  interest  of  the  pursuers  generally,  there  is  not,  as  far  as  I  can  discover,  any 
special  statement  in  these  defences  that  there  are  other  operations  in  the  river  Don 
which  occasions  such  obstruction,  as  while  they  remain  would  render  that  of  the 
defenders  harmless.  There  is  a  distinct  exception  to  the  title  and  interest  of  the 
pursuers,  but  there  is  nothing  whatever  said  in  regard  to  other  obstructions  in  these 
defences.  The  case  came  originally  before  my  Lord  Cringletie,  as  ordinary,  under  the 
old  form  of  process,  and  his  Lordship  pronounced  a  judgment,  with  an  explanatory  note, 
upon  the  2d  January  1823,  in  which  his  Lordship  repels  the  defences  in  regard  to  the 
title,  ^  Finds  that  the  pursuers  have  an  interest  sufficient  to  entitle  them  to  pursue  the 
<  action,  sustains  also  the  title  of  the  pursuers,  and  appoints  them  to  put  in  a  conde- 
'  scendence,  in  terms  of  the  act  of  sederunt,  of  what  they  allege  and  offer  to  prove  on  the 
'  merits.'  A  representation  was  put  in  against  that  interlocutor,  calling  hu  Lordship's 
attention  more  particularly  to  the  views  of  the  party,  and  to  the  mistake  in  r^[ard  to  the 
other  dykes  being  higher  up  the  river.  The  lowest  dyke  mentioned  by  the  Lord 
Ordinary  clearly  cUd  not  mean  a  cruive  dyke,  but  that  of  a  manufacturing  company,  and 
in  that  the  Lord  Ordinary  was  perfectly  correct,  and  therefore  I  don't  think  the  mistake 
was  worth  a  straw  in  reference  to  the  question.  But  that  judgment  is  brought  under 
his  Lordship's  review,  and  his  Lordship  pronounces  another  interlocutor  adhering  to  the 
former  one. 

"  A  petition  was  presented  against  that  judgment  to  the  Court,  to  which,  on  its  own 
showing  we  did  not  think  it  necessary  to  take  an  answer,  and  it  was  refused  without 
answers ;  but,  according  to  the  forms  of  the  Court,  the  party  were  entitled  to  give  in, 
and  a  reclaiming  petition  was  given  in,  and  your  Lordships  ordered  it  to  be  answered  by 
Lord  Forbes,  &c.  This  was  accordingly  done ;  and  in  these  papers  the  case  was  most 
fully  argued,  and  it  was  put  to  your  Lordships,  again  and  again,  that  although  the  title 
had  been  sustained,  yet>  as  the  river  Don  was  encumbered  with  dykes  innumerable,  to 
the  extent  of  fourteen  or  fifteen,  it  was  impossible  to  have  any  idea  that  the  opening  of 
a  canal,  such  as  that  of  the  defenders,  could  do  any  harm  at  all ;  and  that^  therefore, 
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supposing  the  title  to  be  good,  yet  'you  the  pursuers  have  no  interest  sufficient  to  follow 
'  out  the  action.'  That  is  most  elaborately  stated  in  the  pleadings ;  and  your  Lordships, 
after  papng  all  the  attention  possible,  did  come  to  a  unanimous  opinion  that  the  inter- 
locutor of  Lord  Cringletie  was  well  founded.  I  have  looked  to  my  notes  of  what  took 
place  on  that  occasion,  and  they  are  very  full.  I  must  take  the  liberty  of  reading 
from  them. 

"  My  Lord  Craigie  says,  *  Wherever  a  person  has  a  right  of  salmon  fishing  in  a  river, 
'  he  can  object  to  measures  that  tend  to  diminish  the  numbers  or  obstruct  the  passage 

*  of  salmon ; '  and  Lord  Glenlee  said,  that  he  did  not  differ  from  the  opinion  given,  and 
agree4  with  Lord  Craigie's  first  observation,  that,  however  trifling  the  interest  might  be, 
a  party  was  entitled  to  object  to  any  operation  that  tended  to  diminish  or  impede  the 
salmon  in  a  river. 

"The  case  after  this  went  back  to  the  Lord  Ordinary,  and  condescendences  and 
answers  were  lodged,  which  were  respectively  revised;  and  your  Lordships  will 
observe,  that  the  Lord  Ordinary  first  made  a  remit  of  the  cause  to  the  Jury  Court, 
[391]  but  he  afterwards  altered  that  interlocutor,  and  took  the  cause  to  report,  upon  uifor- 
mation  which  were  accordingly  boxed  to  your  Lordships;  and  there  again,  in  these 
pleadings,  it  was  argued,  that  when  you  ti^e  into  consideration  the  nature  of  these 
works,  and  when  you  consider  the  time  when  they  were  erected,  and  the  enormous 
expence  attending  them,  and  that  in  regard  to  one  of  them  it  had  stood  so  far  back  as 
1793,  and  stood  from  that  time,  and  that  the  other  had  stood  from  the  year  1805,  there 
were  sufficient  materials  to  warrant  your  Lordship  to  find,  that^  even  acbnitting  the  title 
and  interest  of  the  pursuers  to  be  unquestionable,  that  your  Lordships  had  no  ground  to 
find  them  illegal,  and  that  the  answer  to  the  pursuers  was  sufficient: — 'Tou  have 

*  acquiesced,  and  you  are  barred,  after  such  acquiescence,  from  making  the  demand  in 

*  wMch  you  now  insist.' 

«  This  was  met  on  the  other  side  in  this  simple  way,  '  That  suppose  we  admit  to  you 

*  the  whole  doctrine  of  acquiescence  as  contended  for,  and  although  persons  who  see 
'  works  of  this  description  going  on  in  suo  may  be  barred  by  acquiescence,  yet  we  make 
'  this  specific  averment,  that  we  were  in  entire  ignorance  of  them;'  that  we  knew 
nothing  of  them  at  all,  and  had  no  knowledge  of  their  existence.  Lord  Forbes  was  a 
military  man,  and  was  not  in  the  country,  and  he  had  not  succeeded  to  his  father,  and 
knew  nothing  whatever  about  the  operations.  Others  of  the  pursuers  said,  that  neither 
they  nor  their  predecessors  knew  any  thing  of  them,  and,  until  1813,  when  Mr. 
Farquharson  was  made  acquainted  with  the  matter,  and  took  a  protest,  down  to  that 
period  they  were  in  utter  ignorance  of  what  was  going  on,  and  they  cannot  be  held  to 
have  acquiesced  in  that  of  which  they  knew  nothing.  Two  of  the  Judges  of  this  Division 
of  the  Court  were  of  opinion,  that  the  length  of  time,  the  primd  facie  evidence  of  know- 
ledge from  the  magnitude  and  vast  importance  of  the  works,  the  expenditure  which 
appeared  from  the  books  to  have  been  employed  in  supporting  them,  and  the  fact^  that 
there  were  four  thousand  individuals  who  were  supported  by  these  works,  and  who,  if 
they  were  abated,  would  be  driven  into  absolute  poverty,  affoitled  sufficient  ground  upon 
which  to  find  that  acquiescence  must  have  been  presumed.  To  Lord  Glenlee  it  appeared, 
that  if  ever  a  proposition  was  clear  in  the  law  of  Scotland  it  was  this,  that  before  a  party 
can  be  cut  out  from  trying  a  question  by  acquiescence  it  must  be  made  out  that  he  knew 
what  he  was  acquiescing  in.  Just  to  look  back  to  my  notes  upon  that  occasion,  I  see 
that  I  expressed  an  opinion,  which  I  still  entertain,  that  to  say  a  person  has  acquiesced 
who  was  ignorant  of  the  proceedings  to  which  his  acquiescence  was  pleaded  was  a  doctrine 
to  which  I  could  not  subscribe. 

''The  case  came  repeatedly  before  us ;  and  in  January  1828  your  Lordships  came  to 
adopt  the  step  of  ordaining  the  pursuers  individually  to  put  in  an  articulate  condescend- 
ence, as  to  their  or  their  predecessors  alleged  ignorance  of  the  acts  complained  of,  and 
that  in  six  weeks,  and  ordain  the  same  to  be  answered,  and  the  papers  for  the  parties  to 
be  revised,  printed,  and  boxed  on  or  before  the  first  box-day  in  the  ensuing  vacation. 
This  was  previous  to  the  draft  of  the  issues,  which  was  afterwards  prepared.  This  order 
is  renewed  on  28th  Februaiy  1828 ;  and  in  May  1828  answers  are  ordered,  and  the 
parties  appointed  to  revise  respectively.  The  cause  is  at  last  put  up  for  advising  by 
your  Lordships.  And  I  have  only  to  beg  your  Lordships  to  attend  to  this,  that  in  the 
last  condescendence  and  answers  given  in  by  the  parties  there  is  not  one  syllable  that  I 
have  been  able  to  discover  that  [392]  refers  to  the  different  obstructions  in  the  river ;  but 
S.R.R.  v.  39 
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the  whole  of  the  statements  refer  to  the  knowledge  or  want  of  knowledge  of  the  parties  of 
these  proceedings  and  operations  going  on,  wiUi  this  exception,  that  in  the  concluding 
paragraph  of  the  answers  there  are  just  these  words :  '  In  conclusion,  the  respondents 

*  heg  leave  to  add,  that  they  still  adhere  to  all  the  averments  contained  in  their  full 

*  answers  to  the  pursuer's  original  condescendence  of  the  merits  of  the  cause  in  process.' 
My  Lords,  that  is  all  I  can  discover  which  refers  to  what  had  gone  hefore,  and  the 
answers  are  confined  to  the  averments  made  in  the  condescendence  in  regard  to  what 
they  knew  of  the  operations  complained  of.  Now,  my  Lords,  when  we  advised  this  con- 
descendence and  answers,  we  pronounced  the  interlocutor  which  is  in  these  words : — 
'  13th  May  1829,  the  Lords  having  resumed  consideration  of  this  cause,  with  former 
'  proceedings,  and  heard  counsel  thereon,  of  consent  assoilzie  the  defenders  from  these 

*  conclusions  for  damages  as  set  forth  in  the  summons,  and  assoilzie  the  defenders  in 
'  toto  from  the  other  conclusions  of  the  summons,  in  so  far  as  these  were  formerly  insisted 
'  in  by  Lieutenant  General  John  Grordon  Gumming  Skene  of  Pitling,  and  the  trustees  of 

*  the  late  George  Skene  of  Skene,  esquire,  and  decern.'  ^  We  assoilzied  from  the  con- 
clusion of  damages,  and  the  reason  was,  that  the  pursuers  had  abandoned  that  conclusion, 
in  consequence  of  a  doubt  which  had  been  started,  how  far  they  who  had  separate 
interests  could  sue  for  damages  jointly.  And  while  we  did  this,  I  read  from  the  inter- 
locutor, before  farther  answer — *  Eemit  this  condescendence  and  answers  to  the  Clerks 

*  of  the  Jury  Court,  to  prepare  the  draft  of  an  issue  or  issues  fitted  for  the  trial  by  a 
'  jury  of  the  facts  therein  alleged  and  disputed  by  the  parties,  to  be  reported  to  the 

*  Court  quam  primumJ 

"Now,  my  Lords,  observe  this.  It  may  not  be  absolutely  conclusive  of  what  I 
conceive  the  issue  should  be,  and  which  is  just  in  conformity  with  this  view ;  but  it 
showed  what  we  had  in  view  when  we  pronounced  this  interlocutor,  and  that  this  should 
be  a  direction  to  the  Jury  Clerks  in  preparing  the  issue,  as  to  whether  the  pursuers  were 
in  the  knowledge  of  and  acquiesced  in  the  matters  complained  o^  which  are  just  the 
words  here  used.  The  case  goes  to  the  Jury  Clerks,  and  they  prepared  for  your  Lord- 
ships' consideration  the  draft  which  I  now  hold  in  my  hand,  and  which  came  before  the 
Court  for  consideration  on  16th  June  1829.  We  were  busied  a  considerable  portion  of 
that  day  in  adjusting  the  terms  of  the  two  last  issues  on  acquiescence,  and  here  are 
various  suggestions  on  the  margin,  some  of  which  were  not  adopted ;  but  the  issues  are 
afterwards  approved  of,  and  sent  to  the  jury  in  the  form  they  now  stand — '  Whether 
'  the  whole,  or  any,  and  which  of  the  pursuers,  or  their  predecessors  or  authors,  or  their 
'  commissioners,  trustees,  or  agents  duly  authorized,  acquiesced  in  the  formation  and 
'  continuance  of  the  said  canal  f '  and,  quartOf  *  Whether  the  whole,  or  any,  and  which  of 
'  the  pursuers,  or  their  predecessors  or  authors,  or  their  commissioners,  trustees,  or  agents 
'  duly  authorized,  acquiesced  in  the  erection  or  continuance  of  the  said  dam-dyke  f 
These  two  issues  were  adjusted  on  the  16th  of  June,  and  I  have  marked  on  my  papers 
issues  as  to  acquiescence  adjusted  quoad  uUra  delay.  The  case  is  again  taken  up  on  the 
27th  June,  and  those  two  issues,  as  to  whether  the  canal  and  the  dam-dyke  are  to  the 
injury  and  damage  of  the  pursuers,  are  finally  settled  by  the  word  '  was '  being  [393]  taken 
out,  and  the  word  '  is '  being  put  in.     They  had  originally  stood,  '  Whether  the  canal 

*  *  was'  to  the  damage,'  &c.;  and  we  change  them  into  'Whether  the  canal  'is'  to  the 
'  damage,'  &c.  Thus,  having  looked  to  all  my  notes  which  I  have  of  what  took  place 
upon  the  different  occasions  when  the  case  was  before  us,  to  discover  whether  there  were 
any  circumstances  stated  at  the  time  that  called  our  attention  to  the  special  ii^'ury,  I  can 
discover  nothing  more  than  what  I  have  stated  to  your  Lordships. 

"  Now,  my  Lords,  on  this  fuU  statement  of  the  proceedings,  for  which  I  beg  pardon 
in  having  detained  your  Lordships  so  long,  but  which  was  necessary  to  keep  in  view 
the  way  in  which  my  opinion  has  been  framed,  it  is  perfectly  manifest  to  me,  in  the 
first  place,  that  the  object  which  we  then  had  in  view  was  to  ascertain  whether  there 
were  sufficient  materials  for  entering  on  the  defence  of  acquiescence  at  all ;  and  that 
was  what  the  Court  meant  to  entertain ;  and  that  it  certainly  never  was  meant,  at  least 
by  me  for  one,  and  I  conceive  that  there  is  not  an  indication  of  the  intention  of  any 
one  of  your  Lordships,  to  send  to  the  Jury  Court  the  question,  or  to  let  an  issue  be 
tried,  whether,  supposing  all  the  other  fourteen  dykes  in  the  river  Dod,  with  the 

1  These  parties  had  withdrawn  from  the  action. 
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addition  of  the  cruive-dykes,  to  be  constnioted  contrary  to  law,  is  the  dyke  of  Leys, 
Masson,  and  Company,  one  which  in  law  is  injurious  to  the  higher  heritors  on  the 
river.  Such  a  thing  was  never  hinted  to  your  Lordships.  It  is  not  contained  in  the 
papers  or  any  where  else ;  there  is  nothing  there  sent  to  the  Jury  Court  except  the 
issue,  which  is,  '  Whether  the  said  canal,  cut  as  aforesaid,  is  to  the  injury  and  damage 
'  of  the  pursuers,  as  proprietors  of  salmon  fishings  in  the  said  river.'  This  is  all  that 
appears,  and  the  case  goes  to  the  Jury  Court  upon  that  issue.  We  had  given  the  most 
unequivocal  opinion,  in  adhering  to  the  interlocutor  of  the  Lord  Ordinary,  that  it  was 
no  answer  to  the  action  to  tell  the  pursuers  that  there  are  other  obstructions  in  the 
river  which  did  as  much  or  greater  hfurm  than  those  complained  of.  We  did  not  think 
it  necessary  to  expatiate  upon  the  possibility  of  putting  down  all  or  any  of  these  dykes, 
or  to  enter  on  the  consideration  of  the  various  hypothetical  questions  as  to  the  effect  of 
their  being  regulated  or  not  regulated  according  to  law ;  but  were  we  not  entitled  to 
take  into  view,  if  this  were  averred,  that  they  were  regulated  according  to  law  Y  And, 
if  that  had  been  done,  is  any  one  prepared  to  say,  that  in  this  river,  or  in  the  Tay,  or  in 
any  other  river,  because  there  are  dam-dykes  and  formidable  obstructions,  and  therefore 
no  salmon  can  get  up  the  river,  this  would  be  a  good  defence,  without  inquiring  as  to 
the  nature  and  character  of  these  dam-dykes  themselves.  The  thing  is  truly  ridiculous. 
The  upper  heritors  are  entitled  to  have  this  thing  abated,  if  it  is  unlawfully  there ; 
and  therefore,  my  Lords,  it  did  not  occur  to  me  that  that  was  within  the  case,  or  even 
in  our  contemplation  to  consider ;  or  that,  if  a  wall  was  built  fifty  feet  high,  by  which 
a  complete  obstruction  was  formed,  that  would  be  good  defence  hom  the  mere  fact  of 
being  there ;  because,  if  the  argument  is  good  for  any  thing,  it  amounts  to  this,  that 
because  other  people  may  do  that  which  is  contrary  to  law,  and  because  they  have  done 
so,  you  have  no  right  to  complain  of  me  for  committing  the  same  offence.  No  such 
proposition  was  made  use  of  or  brought  forward,  for  if  it  had,  and  before  we  adjusted 
issues  of  this  description,  we  would  and  must  have  deprived  them  of  all  ambiguity  of 
meaning,  and  would  have  put  them  somethii^  in  this  shape : — supposing  these  other 
obstructions  to  be  permanent  and  irremovable,  [394]  does  this  operation  of  the  defenders 
do  ]i\jury )  We  were  bound  to  have  expressed  it,  if  we  meant  to  have  such  a  question 
tried  on  the  issues ;  but  nothing  of  the  kind  is  there,  and  nothing  of  the  kind,  I 
apprehend,  ever  came  across  the  minds  of  any  of  the  Judges,  in  attempting  to  set  aside 
that  bone  of  contention,  which  I  am  sorry  to  say  existed  between  the  parties,  and  in 
some  respects  in  the  Court  itself ;  but  the  issue  was  only  meant  to  try  the  question,  if 
there  was  acquiescence,  or  not,  on  the  part  of  the  pursuers.  And  I  have  no  idea  of 
the  object  being  to  try  the  question,  if  these  obstructions  were  removed,  would  those 
of  the  defenders  be  injurious  or  not !  And  well  do  I  know,  that  in  reference  to  the 
trial  that  was  coming  on  I  had  my  own  views  in  relation  to  the  subject  of  acquiescence. 
*'But,  as  it  is,  though  we  may  be  perhaps  blamable  in  not  having  called  for  a  little 
more  explanation  at  this  time,  if  the  defenders  had  the  purpose  for  which  they  now 
contend,  I  am  of  opinion  for  one,  that  they  ought  to  have  spoken  it  out  plainly ;  and 
if  they  had,  I  have  no  hesitation  in  saying,  that  the  issue  must  have  been  framed  in 
other  language,  and  expressed  in  a  manner  which  would  have  rendered  it  luce  darius 
what  was  to  be  tried.  We  should  then  have  had  an  issue,  supposing  the  dyke  of 
Gordon,  Baron,  and  Company  to  be  removed,  and  the  cruive-dykes  or  other  obstructions 
regulated,  whether  the  defenders'  dyke  would  be  injurious.  We  would  have  put  the 
question  as  to  their  being  removable  and  permanent,  or  not  We  would  have  put  that 
to  the  jury,  and  then  asked,  does  this  operation  of  the  defenders  do  injury  or  not )  That, 
I  have  no  hesitation  in  saying,  was  the  proper  time  for  the  defenders  to  have  spoken 
6ut,  and  the  true  and  manly  way  for  them  to  have  done.  But  it  is  very  possible,  and  I 
see  that  referred  to,  that  their  adversaries  misunderstood  the  issue  as  well  as  the 
defenders,  and  that  for  a  time  they  had  the  same  understanding  of  it  And  I  must 
fairly  confess,  in  looking  to  the  evidence,  that  there  is  a  sort  of  evidence  allowed  here 
which  I  cannot  comprehend.  If  the  pursuers  confine  themselves  to  the  point  which  I 
think  was  all  that  was  to  be  tried,  I  do  not  comprehend  how  a  great  deal  of  that 
evidence  for  the  pursuers  was  allowed,  or  how  a  great  deal  of  the  evidence  for  the 
defenders  was  allowed,  as  to  which  of  the  various  obstructions  does  most  injury ;  as  to 
whether  Gordon,  Baron,  and  Company's  dyke,  or  the  cruive-dykes,  and  so  on,  or  that 
of  tiie  defenders,  does  most  injury.  I  cannot  conceive  how  such  questions  were  put; 
but  these  are  put  to  the  witnesses,  and  I  cannot  help  thinking  that  some  of  the  difficulty 
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at  least  has  arisen  from  the  way  in  which  the  cause  was  conducted  on  both  sides.  And 
I  am  not  in  the  least  surprised  that  Lord  Gillies,  not  being  aware  of  the  previous 
proceedings  in  this  Court,  in  regard  to  the  question  which  we  wished  to  have  settled, 
should  have  taken  a  different  view  of  the  case,  and  should  have  been  led  to  conceive 
that  the  proper  construction  of  the  issue  was  what  he  adopted  and  stated  in  his  charge 
to  the  jury ;  and  although,  from  my  knowledge  of  the  case,  and  of  the  purpose  of  the 
Court  when  they  framed  the  issue  and  sent  it  to  be  tried,  I  am  compelled  to  take  a 
different  view  of  it^  I  am  not  surprised  that  Lord  Gillies  should  have  formed  that  opinion. 
But,  my  Lords,  now  that  the  case  is  before  your  Lordships  upon  the  direction  of  t^e  Judge 
in  the  way  put  in  this  bill  of  exceptions,  *  that  the  question  put  in  the  issue,  and  the 
'  only  question  they  had  to  consider,  was  this : — Is  the  dyke  injurious  to  the  pursuers' 
fishings  in  the  actual  condition  of  the  river  and  of  other  dykes  t  and  not  whether  it 
<  would  be  injurious  to  them  if  other  dykes  were  demolished  or  [395]  properly  regulated.' 
I  am  bound  to  say,  that  I  cannot  hold  this  to  be  a  due  construction  of  the  issues  sent 
for  trial.  If  this  question  had  been  put : — Supposing  the  dyke  of  Gordon,  Baron,  and 
Company  to  be  according  to  law,  and  properly  regulated,  would  then  that  of  the 
defenders  be  injurious  1  the  direction  of  the  Judge  was  right  Without  being  ac- 
companied with  these  words,  I  must  say  that  Lord  Gillies's  interpretation  of  the 
meaning  of  the  issue  was  never  intended  by  the  Court  I  had  no  conception  that  we 
were  sending,  by  these  issues,  a  question  to  the  Jury  Court  which  we  had  already 
determined  in  our  interlocutor  on  the  relevancy,  as  to  which  we  had  given  our  opinions, 
that  the  circumstances  of  there  being  other  operations  was  no  ground  to  bar  this  action, 
and  that  this  was  an  issue  on  the  merits  of  the  cause,  but  in  reference  to  the  question 
of  acquiescence  alone. 

"  Such  being  my  opinion,  I  think  it  our  bounden  duty  to  find  that  this  exception 
must  bo  allowed ;  and  as  this  motion  la  brought  by  an  exception  to  the  charge  of  the 
Judge,  the  parties  may  have  the  benefit  of  carrying  the  decision  elsewhere,  if  they  are 
dissatisfied." 

Lard  Chief  Commissioner. — *^  When  a  Court  desires  to  obtain  information  by  the 
verdict  of  a  jury  for  its  guidance  in  deciding  a  cause,  the  construction  of  the  issue  should 
be  r^ulated  by  the  object  of  the  Court.  It  is  not  going  out  of  the  bill  of  exceptions, 
(out  of  which  we  ought  not  to  travel,)  to  state  the  object  of  the  Courts  as  it  is  to  be 
collected  from  that  instrument  There  it  appears  that  the  information  which  this  Court 
principally  required  was,  whether  the  obstructions  complained  of  had  been  acquiesced 
in.  The  issues  on  this  point  (the  third  and  fourth)  have  not  been  tried,  nor  any  verdict 
found  on  the  acquiescence.  The  object  of  the  Court  has,  therefore,  miscarried.  That 
miscarriage  appears  to  have  arisen  out  of  the  construction  put  by  the  judge  at  the  trial 
on  the  first  and  second  issues ;  and  we  must  now  say  whether  that  construction  was 
erroneous.  We  must  likewise  consider  the  course  that  may  be  pursued  in  the  feirther 
progress  of  this  case.  Upon  this  head  it  is  material  to  observe,  that  the  case  does  not 
come  here  on  a  motion  for  a  new  trial ;  if  it  did,  the  future  proceedings  would  be  more 
simple.  If  a  new  trial  were  granted,  founded  on  the  misconstruction  of  the  issue,  no 
proceeding  by  appeal  would  have  been  competent,  unless  this  Court  thought  it  neceesaiy 
to  alter  the  wording  of  the  issues.  Then,  upon  the  analogy  of  the  practice  of  Courts  of 
Equity  in  England,  (which  may  with  propriety  be  referred  to,  as  this  is  part  of  the 
machmery  of  jury  trial  imported  from  thence,)  an  appeal  might  be  competent;  but  the 
subject  of  it  would  be  confined  to  the  single  question  of,  whether  the  original  issues  or 
the  amended  issues  should  be  sent  to  trial.  But  here  we  have  to  deal  with  a  bill  of 
exceptions,  in  which  it  is  competent  for  the  unsuccessful  party  to  carry  the  case  on  its 
merits  to  the  Court  of  last  resort. 

"  Before  entering  on  the  construction  of  the  issues,  I  will  endeavour  to  explain  how 
the  difficulties  from  proceeding  by  bill  of  exception  may  be  got  over.  If  this  Court 
allows  the  exceptions,  and  the  judgment  is  appealed  from,  it  would  be  presumptuous  to 
state  what  opinion  the  House  of  Lords  might  form  upon  the  merits ;  but  it  is  quite 
respectful  to  that  House  to  say,  that  attention  would  be  paid  to  the  object  of  this  Cowtt 
in  directing  the  issues,  and  that  the  case  would  not  be  treated  as  one  in  which  the  rights 
of  the  parties  were  to  be  decided  out  and  out  by  the  trial  of  the  issues.  So  that,  if  the 
House  of  Lords  should  reverse  the  judgment  of  this  Court,  allowing  [396]  the  exception, 
the  case  would  either  be  sent  back  to  this  Court,  with  directions  to  frame  issues  calculated 
to  obtain  the  object  of  this  Court,  or  they  would  take  advantage  of  the  clause  in  the 
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statute  55th  Geo.  3,  which  enables  the  House  of  Loids  to  frame  issues,  and  send  them 
here  for  trial  But  suppose  the  judgment  of  this  Court  not  to  be  appealed  from,  the 
future  proceedings  might  be  regulated  by  the  act  of  the  59th  of  Ckio.  3,  c.  35,  sec.  8, 
which  provides  that  the  Court  of  Session,  if  not  satisfied  with  the  information  which  a 
verdict  affords  on  issues  which  it  sent  for  their  information,  may  send  further  issues. 
The  8th  section  is  regulated  by  the  15th  section  of  the  same  act^  which  prevents  an 
appeal  from  an  order  for  farther  issues.  In  that  event  the  position  in  which  this  case 
would  then  stand  would  be  this,  that  the  object  of  this  Court  having  miscarried,  it 
might  send  other  issues  calculated  to  attain  its  object^  or  it  might,  under  the  same 
authority,  direct  the  issues  on  the  acquiescence,  which  have  not  been  tried,  to  be  tried, 
and  thus  attain  its  end.  These  views  may  be  useful  to  the  parties  in  regulating  their 
farther  proceedings. 

**  I  come  now  to  what  may  be  called  the  merits  of  the  case,  which  I  approach  with 
all  the  deference  due  to  the  great  attainments  and  eminent  talents  of  the  individual  who 
directed  the  jury  at  the  trial  I  have  considered  the  matter  again  and  again,  and  have 
looked  at  it  in  every  respect;  but  I  have  not  been  able  to  bring  my  mind  to  Lord 
Gillies's  understanding  of  the  first  and  second  issues.  They  arise  out  of  an  action  of 
declarator  of  right,  in  which  there  was  originally  a  claim  for  damages.  From  that  the 
defender  was  assoilzied.  In  consequence  of  the  judgment  assoilzieing  from  damages,  it 
appears  on  the  face  of  the  issues  that  no  damages  are  sought,  and,  consequently,  that  a 
compensation  for  pecuniary  loss  was  not  the  matter  to  be  tried,  or  one  on  which  a  ver- 
dict was  required.  The  only  question  under  the  first  and  second  issues  was,  whether 
the  building  the  dam-dyke,  and  making  the  canal,  were  injurious  to  the  pursuers  as 
proprietors  of  the  salmon  fishings.  The  summons  does  not  limit  the  injury  to  loss  of 
fish ;  it  admits  of  an  injury  resulting  from  the  act  of  obstruction.  An  increase  of  the 
number  of  obstructions  is  of  itself  an  injury  to  the  proprietors  of  fishings,  as  every 
additional  obstruction  must  be  removed  in  order  to  obtain  a  free  stream.  If  there  are 
two,  three,  or  four  in  existence,  and  a  fifth  is  erected,  all  belonging  to  different  pro- 
prietors, each  is  a  separate  ii\jury,  and  I  do  not  know  how  they  could  all  be  convened 
as  parties  in  one  action.  They  must  be  taken  up  one  by  one,  and  the  pursuer  may 
select  in  what  order.  This,  I  think,  is  the  l^al  course  of  proceeding,  and  it  seems  to  me 
to  be  agreeable  to  common  sense.  The  dam-dyke  and  caiial  complained  of  impede  the 
free  course  of  salmon  to  the  upper  parts  of  the  river,  to  which  free  passage  for  salmon 
the  proprietors  have  a  right.  It  may  be  compared  to  the  case  of  a  servitude  of  a  road, 
across  which  obstructions  are  erected.  A.  erects  an  obstruction  which  interrupts  the 
way,  B.  erects  a  second,  an  action  is  brought  against  A.  to  get  his  obstruction  removed. 
He  answers,  B.'s  obstruction  does  the  ii\jury.  An  action  is  raised  against  B.,  who  says, 
that  it  is  A.'s  obstruction  which  does  the  injury.  Can  a  person,  having  a  right  to  a  road, 
be  thus  deprived  of  it  t  or  does  not  common  sense  and  law  say,  that  the  party  ii^ured  is 
entitled  first  to  deal  with  the  one  obstruction,  and  then  with  the  other,  until  he  gets 
rid  of  bothi  My  opinion,  therefore,  is,  that  the  question  is,  and  in  all  such  cases  must 
be,  whether  the  obstruction  complained  of  is  injurious  in  its  nature.  And  if  in  this 
case  the  obstruction  of  the  defender  is  one  which  in  its  nature  is  calculated  to  prevent 
the  passing  of  [397]  salmon  to  the  upper  parts  of  the  river,  it  is  no  defence  to  say,  that 
there  are  other  operations  which  obstruct  as  much.  The  proprietors  of  the  fishings  may 
have  a  treaty  on  foot  to  take  those  obstructions  down,  or  may  proceed  by  actions  for  that 
purpose.  An  action  of  declarator  Is  the  proper  proceeding  in  such  a  case ;  and  such  an 
action  is  not  answered  by  showing  that  there  are  other  obstructions  greater  or  equal  to 
that  which  is  complained  of. 

**  Upon  these  grounds  I  concur  in  the  opinion  given  by  the  Lord  Chief  Justice  Clerk 
upon  the  merits ;  but  his  Lordship  will  pardon  me  if  I  differ  on  one  point ;  I  mean  as 
to  the  frame  of  the  two  first  issues.  I  think  they  are  well  calculated  to  obtain  the 
object  of  the  Court ;  and  they  cannot  be  put  so  well  in  any  other  shape,  or  be  better 
expressed,  viz.  whether  the  canal  and  dyke  are  ii\jurious  to  the  pursuers,  as  proprietors 
of  the  sflJmon  fishings.  Suppose  there  are  three  dykes  across  a  river,  constructed 
according  to  the  Scotch  statute,  each  having  the  proper  central  slap  in  the  proper 
situation ;  suppose  they  all  belonged  to  different  proprietors,  and  that  the  obstruction  is 
at  one  time  rendered  complete  by  building  up  all  the  slaps ;  are  the  proprietors  of  the 
fishings  deprived  of  their  right  of  action  because  the  injury  is  done  by  three  1  In  such 
a  case,  this,  I  think,  would  be  the  proper  issue  to  try  the  question ;  and  I  cannot  make 
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up  my  mind  to  interpreting  the  issue  by  the  explanatory  words  which,  by  the  bill  of 
exceptions,  appear  to  have  been  used  at  the  trial  to  limit  the  question  to  actual  damage. 
Upon  the  whole,  I  do  not  think  that  the  construction  put  upon  the  issues  at  the  tnal 
was  correct,  and  I  consider  it  as  not  to  accord  with  the  nature  of  this  case,  which  is  a 
declarator  of  right  I  am  of  opinion  that  if  the  evidence  establishes  that  the  obstruc- 
tions of  the  defenders  are  in  their  nature  injurious  to  Lord  Forbes  and  the  other 
pursuers,  as  proprietors  of  salmon  fishings,  that  the  jury  should  have  been  directed  upon 
these  issues  to  find  a  verdict  for  the  pursuers ;  the  issue  being  quite  sufficient  in  its 
form  and  expression  to  tiy  the  question.  I  think  it  right  to  add,  that  if  this  frame  of 
issue  were  to  be  deserted  I  should  not  know  where  to  resort  for  an  issue  to  supply  its 
place,  without  having  recourse  to  issues  of  specific  facts.  This  may  be  illustrated  by 
what  took  place  when  Gordon,  Baron,  and  Co.  had  an  action  with  Leys,  Masson,  and  Ck>. 
about  the  dam-dykes.  It  was  in  the  year  1817,  before  the  general  issue  was  in  use. 
There  were  nineteen  or  twenty  issues  of  specific  fact  proposed,  and  one  of  the  parties 
insisted  that  there  ought  to  be  five  and  twenty.  That  plan  of  issues  has  been  long  given 
up,  and  we  ought  to  be  very  cautious  in  shaking  the  general  issue  (like  the  present), 
which  has  been  found  to  answer  so  well.  I  thii^  the  exceptions  must  be  allowed ;  but 
I  must  add,  with  reference  to  what  I  have  stated  as  to  the  ulterior  proceedings  in  this 
case,  that  it  would  be  extremely  desirable  that  the  parties  should  meet  and  arrange  the 
further  proceedings,  so  as  to  avoid  the  difficulties,  the  expence,  and  the  delay  that  may 
arise  out  of  the  pursuers  having  sought  redress  by  a  bill  of  exceptions.  I  have  said 
nothing  about  the  extent  of  the  works  of  the  defenders,  about  Uieir  great  value,  nor 
about  the  small  value  of  the  fishings ;  because  these  are  matters  that  cannot  and  ought 
not  to  influence  the  opinion  of  a  Court  of  Justice. 

''There  is  one  point  which  I  have  omitted.  It  is  said  that  the  pursuers  appear  to 
have  acquiesced  in  the  construction  which  the  judge  put  upon  the  issue  at  the  trial,  by 
not  objecting  to  the  evidence  given  by  the  defenders  as  to  the  other  obstructions.  It  is 
stated  in  the  bill  of  exceptions,  that  the  evidence  given  by  the  defenders  was  not 
[398]  relevant  as  applicable  to  the  ii\jury  done  by  the  other  obstructions.  It  is  incorrect 
to  have  introduced  this  into  the  bill  of  exceptions,  as  the  sole  exception  made  at  the  trial 
was  upon  the  construction  of  the  issue.  But  with  respect  to  the  admissibility  of  that 
evidence,  I  am  clearly  of  opinion,  that  it  was  admissible  under  the  issues  respecting  the 
acquiescence.  It  is  a  strong  and  important  ingredient  of  proof,  to  establish  acquiescence, 
that  other  obstructions  already  existed ;  and  the  defenders  were  then  in  the  course  of 
going  on  to  prove  acquiescence.  But  though  I  would  have  admitted  the  evidence  in 
that  view,  I  would  have  required  the  party  adducing  it  to  confine  it  to  the  issues  as  to 
the  acquiescence,  and  would  have  prohibited  them  from  using  it,  or  the  jury  from  con- 
sidering it,  as  applicable  to  the  two  first  issues,  those  on  the  injury.  I  cannot,  therefore, 
conclude,  that  the  pursuers  acquiesced  in  the  construction  of  the  issue,  by  not  objecting 
at  the  time  to  this  evidence,  which  was  admissible  when  it  was  given.  I  consider  this 
case  as  one  of  very  great  importance,  both  as  it  relates  to  the  forms  of  proceedings  in 
this  Court  in  jury  causes,  and  in  a  general  point  of  view ;  for  if  we  were  to  confirm  the 
doctrine  which  is  connected  with  the  construction  put  at  the  trial,  upon  the  first  and 
second  issues,  we  should  embarrass  the  rights  of  parties  who  have  suffered  injuries  by 
obstructions,  in  aU  cases  where  more  than  one  act  of  obstruction  has  taken  place." 

Lord  Olenlee, — "  I  entirely  concur." 

Lard  Oringletie, — "  My  Lords,  I  was  ordinary  in  this  case ;  and  your  Lordship  has 
saved  me  a  great  deal  of  trouble  by  the  very  full  and  accurate  manner  in  which  you 
have  gone  over  the  different  proceedings.  From  my  interlocutor,  embodied  in  this  bill 
of  exceptions,  it  is  perfectly  clear  what  I  meant;  and  I  have  only  to  say,  that  I  concur 
in  all  that  I  have  heard  from  the  learned  judge  on  my  right  hand.  My  Lords,  I  do  go 
the  length  of  saying,  that  this  issue  is  a  right  issue.  The  question  here  is.  Is  this  an 
actual  and  substantive  obstruction  t  that  is  the  point ;  Is  it,  or  is  it  not,  a  real  obstruc- 
tion t  If  it  is,  it  does  not  signify  one  straw  whether  there  are  other  obstructions  in  the 
river  or  not.  The  party  is  entitled  to  have  it  abated.  I  also  concur  with  what  was 
stated  by  my  learned  brother  in  the  conclusion  of  his  opinion,  that  if  the  construction  of 
this  issue,  as  stated  by  my  Lord  Gillies,  be  given  effect  to,  no  man  can  maintain  his 
rights  to  protect  himself  against  encroadiments  by  others. 

''  Further,  I  also  agree  that  it  was  in  our  power  to  have  sent  back  new  issues,  as  this 
did  not  try  the  point.     Your  Lordships  will  recollect  the  case  of  Watson  and  Hamilton, 
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where  I  was  Lord  Ordinary.  It  related  to  a  settlement.  Your  Lordships  sent  the  case 
to  the  jury,  and  it  was  tried  by  a  jury,  and  when  it  came  back  to  have  the  verdict 
applied,  your  Lordships  thou^t  that  it  was  not  satisfactory,  that  it  did  not  contain  the 
information  the  Court  wanted,  and  they  sent  it  back  again  to  the  Jury  Court  for  trial. 
And,  my  Lords,  if  tins  bill  of  exceptions  had  not  been  before  us,  I  would  have  been  for 
haying  the  case  sent  back  upon  an  issue  to  satisfy  the  minds  and  conscience  of  this 
Couri^  and  enable  it  to  dispose  of  the  cause  and  do  justice  to  the  parties." 

Lord  Meadotobank. — "My  Lords,  as  the  case  is  already  decided,  independently  of 
my  opinion,  it  is  of  the  less  moment  for  me  to  take  up  the  time  of  the  Court  But  still, 
having  doubts  in  my  mind,  notwithstanding  what  I  have  already  heard,  I  consider  it  to  be 
my  duty,  as  I  do  entertain  doubts,  to  take  this  opportunity  to  express  [399]  them.  And, 
in  the  tirst  place,  I  am  satisfied  that  the  object  of  the  Court  in  sending  this  case  for  trial 
has  not  been  attained  by  the  issue  of  the  trial  and  the  verdict  of  the  jury.  I  think  that 
it  was  the  intention  of  the  Court  in  sending  this  case  to  trial  to  learn  whether  or  not  this 
was  an  obstruction  in  the  river  Don,  which,  if  all  the  other  obstructions  were  removed, 
would  be  detrimental  to  the  rights  of  the  pursuers.  In  the  next  place,  I  have  no  doubt 
whatsoever  that  it  was  competent  for  a  party  having  a  right  of  salmon  fishing  in  a  river, 
when  there  are  various  obstructions  in  that  river  alleged  to  be  injurious  to  his  rights,  to 
select  that  obstruction  with  respect  to  which  he  means  first  to  complain ;  I  think  it  is 
quite  within  his  competency  to  do  so,  and  I  should  be  very  sorry  if  any  proceedings  in 
this  Court  were  to  put  a  party  in  a  situation  in  which  he  was  not  entitled  to  adopt  this 
course.  Upon  these  matters  I  have  no  doubt  whatsoever ;  but,  after  stating  these  points, 
I  confess  that  a  difficulty  still  remains.  It  is  one  of  form ;  and  therefore,  before  stating 
it,  I  ought  to  premise,  that  I  agree  that,  in  another  shape,  the  remedy  which  the  pur- 
suers wish  to  obtain  might  be  attained,  and  the  redress  which  they  ask  given ;  because  I 
have  no  doubt,  when  tlus  case  came  to  be  considered  by  your  Lordships  on  the  verdict, 
it  would  have  been  competent,  and  under  the  8th  section  of  the  statute  it  would  have 
been  in  your  Lordships'  power,  to  have  sent  back  the  case  to  have  the  matter  tried 
anew,  and  the  rights  of  the  parties  settled  in  the  present  action.  But,  my  Lords,  that  is 
not  the  shape  in  which  the  case  here  is  before  the  Court. 

"  It  has  been  brought  here  upon  a  bill  of  exceptions,  tendered  to  the  charge  of  the 
judge  who  presided  and  directed  the  jury  at  the  trial  Now,  in  the  first  place,  I  under- 
stand it  to  be  quite  clear  that  there  are  two  ways  in  which  the  remedy  now  sought  may 
be  obtained  by  the  party  conceiving  himself  aggrieved  by  the  result  of  the  trial  and  the 
verdict  of  the  jury,  at  least  by  which  a  corresponding  remedy  may  be  obtained.  It  may 
be  obtained  by  a  motion  for  a  new  trial,  or  by  means  of  a  bill  of  exceptions  against  the 
charge  of  the  judge.  It  may  be  obtained  in  either  of  these  ways ;  but  these  are  things 
totally  separate  and  distinct ;  so  separate,  indeed,  that,  as  has  been  stated  more  thaji 
once  to-day,  the  order  of  your  Lordships  in  the  one  case  is  subject  to  be  reviewed  by 
appeal  to  the  House  of  Lords,  while  the  order  of  your  Lordships  in  the  other  is  not  sub- 
ject to  such  review  by  appeal  in  any  shape  whatever.  Now  this  particular  case  comes 
before  us  by  a  bill  of  exceptions  to  the  charge  of  the  judge,  and  on  that  ground  alone ; 
and  therefore,  as  I  understand  the  forms,  it  was  the  duty  of  the  presiding  judge  at  the 
trial  to  take  the  issues  just  as  your  Lordships  sent  them  to  be  tried,  without  looking 
back  to  any  former  proceedings,  to  ask  or  inquire  what  your  Lordships  meant  I  do 
confess  that  it  is  not  easy  for  me  to  discover  how  the  judge  who  presided  at  the  trial 
could  give  a  different  direction  from  what  he  did  give  to  the  jury.  I  have  read  these 
issues  over  again,  and  I  must  say,  that,  taking  them  without  the  explanation  given  by 
your  Lordships,  and  attending  to  the  charge  of  my  Lord  Gillies,  I  don't  see,  looking  at 
the  words  of  the  issues,  without  looking  back  to  the  previous  proceedings  to  find  out 
what  was  the  mind  and  intention  of  the  Court,  how  it  is  possible  to  put  a  different  con- 
struction on  them  from  what  his  Lordship  did.  I  think  that  the  learned  judge  would 
have  gone  out  of  his  duty  if  he  had  entered  into  an  inquiry  as  to  what  either  was  or 
might  have  been  the  intentions  or  views  of  your  Lordships  in  forming  the  issues. 
Having  that  view  of  the  question,  after  all  I  have  heard,  limited  as  I  am  here  to  the 
question,  as  to  whether  the  judge  at  the  trial  stated  [400]  the  import  of  the  issue  right  or 
wrong,  looking  to  the  express  words  and  terms,  and  taxing  the  common  sense  of  the 
words,  I  do  not  feel  myself  entitled  to  say  that  it  is  my  opinion  that  he  put  a  wrong 
interpretation  upon  them. 

"It  is  simply  on  that  difficulty  in  point  of  form  that  my  doubts  are  rested ;  for  I 
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think  the  question  may  be  got  at  in  another  form ;  that  when  it  comes  hack,  and  your 
Lordships  find  that  the  question  has  not  been  tried,  which,  for  the  information  of  the 
Court,  was  sent  to  be  tried,  your  Lordships  may,  under  the  eighth  section  of  the 
statute,  remit  the  cause  back  to  the  Jury  Court  for  that  purpose.  The  whole  error,  I 
think,  has  arisen  from  the  Court  not  stating  more  distinctly,  and  expressing  more  clearly, 
what  was  the  object  they  wished  to  arrive  at  by  having  the  case  tried. 

"  My  Lords,  I  confess  I  am  not  much  inclined  to  be  actuated  in  my  opinion  by  the 
analogies  of  the  law  of  England,  because  I  do  not  think,  so  far  as  I  understand  it,  that 
it  holds  exactly  on  this  case.  As  I  understand,  in  the  Courts  of  Equity  in  England,  when 
a  case  comes  before  it  for  further  direction,  or,  on  account  of  an  omission,  for  a  new 
trial,  then  the  Court  has  the  right  and  the  power  to  send  back  the  cause  to  the  Courts 
of  Common  Law  for  a  new  trifd,  in  consequence  of  the  object  the  Court  had  in  view 
having  miscarried.  But  that  is  precisely  where  I  think  the  distinction  lies  between  the 
powers  of  the  Courts  of  Equity  in  England  and  the  Courts  here ;  because  we  have  a  bill 
of  exceptions  against  the  misdirection  of  the  judge,  and  we  have  also  another  form,  by 
a  motion  for  a  new  trial,  which  is  not  the  way  in  which  the  Courts  of  Equity  deal  with 
the  matter  in  England.  These  are  the  difficulties  that  have  struck  me,  and  which  I  have 
considered  it  my  duty  to  state  to  your  Lordships." 

AppeUarM  Auihorities.—S  Ersk.  9,  13;  Glasgow  Waterworks,  Dec.  20,  1814; 
Colville,  May  27, 1817 ;  Charity  v.  Kiddel,  July  5,  1808. 

BesponderM  Aui?wriiie8.—SiB,t.  1477,  c.  73,  1489,  c  14;  Scott,  July  16,  1742 
(14,264);  Grant,  Jan.  17,  1777;  Supp.  Vol.  v.  447 ;  Eraser,  March  4,  1766  (10,742.) 

Richardson  and  Connell — Spottiswaode  and  Robertson, — Solicitora 

[Cf.  Berry  v.  WiUon,  4  D.  145 ;  Morgan  v.  Morris^  3  Maoq.  334,  339.] 


V.  Wilson  &  Shaw  422  [6  S.  869 ;  7  S.  298,  iwU;  8  S.  117]. 

MuRDO  Mackenzik  of  ArdroBS,  Appellant. — Mr.  Serjeant  Spanhie — 

Dr.  Lushington. 

Thomas  Houston  of  Creich,  Respondent — Lord  Advocate  (Jeffrey) — 

Mr.  A.  M'NeiU. 

13th  August  1831. 

Title  to  Pursue — Jus  Tbrtii — Salmon  Fishing — Process. — A  party  having  hrought 
an  action,  lihelling  that  he  was  tacksman  of  the  whole  salmon  fishings  in  a  firth, 
and  proprietor  of  other  fishings  in  certain  rivers  flowing  into  it,  against  a  proprietor 
of  lands  situated  on  the  firth,  to  have  it  found  that  the  defender  had  no  right  to 
fish  salmon  ex  adverso  of  his  own  lands,  at  which  part  of  the  river  the  pursuer  had 
no  right  of  fishing  either  in  tack  or  property  :  Held  (affirming  the  judgment  of  the 
Court  of  Session)  1st  That  although  a  preliminary  ohjection  to  his  title  had  been 
repelled,  it  was  still  competent  to  the  defender  to  object  to  it  as  a  title  to  prevail ; 
and  2d.  That  the  title  was  not  sufficient  to  warrant  his  obtaining  a  declarator  of  no 
right  of  fishing  against  the  defender. 

The  river  Shinn  in  the  county  of  Sutherland  flows  into  the  Kyle  of  Oykell, 
the  upper  part  of  the  frith  of  Dornoch,  and  formed  by  the  confluence  of  the 
Oykell,  Cassley,  Shinn,  and  Carron  rivera  Mackenzie  of  Ardross,  the  proprietor 
of  Eastern  Fern  and  Mid  Fern  on  the  south  side  of  the  frith,  raised  an  action 
of  declarator  and  damages  against  Houston  of  Creich,  a  proprietor  on  the  north 
side,  setting  forth,  "  That  the  pursuer  is  the  sole  and  exclusive  proprietor  of  the 
"  river  Shinn  in  the  county  of  Sutherland,  and  of  the  haill  salmon  fishings  thereof, 
"  in  which  the  pursuer  stands  r^ularly  infef t  and  seised  in  virtue  of  unquestion- 
"  able  titles ;  and  the  pursuer  is  tacksman  of  the  whole  [42S]  salmon  fishings  of 
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"  the  rivers  Oykell  and  Carron,  and  of  half  the  sahnon  fishings  of  the  river 
''  Cassley,  situated  in  the  said  counties  of  Sutherland  and  Boss ;  and  moreover 
"  the  pursuer  is  tacksman  of  the  whole  salmon  fishings  in  the  Kyle,  or  water  or 
"  frith  of  Dornoch,  which  frith  is  formed  by  the  confluence  of  the  said  rivers 
"  Shinn,  Oykell,  Cassley,  and  Carron :  That  Thomas  Houston  Esq.,  of  Creich,  is 
"  proprietor  or  trustee,  or  manager  and  occupant  of  the  lands  of  Meikle  Creich, 
''  adjacent  to  the  said  frith ;  but  he  has  no  right  or  title  whatever  to  fish  or  kill 
"  saiinon  in  the  said  frith,  or  in  any  river  flowing  thereto ;  that  nevertheless  the 
"  said  Thomas  Houston  has  ill^ally  and  unwarrantably  been  in  the  use  and 
'*  practice,  which  he  still  continues,  as  shall  be  specially  condescended  on  in 
"  course  of  the  process  to  follow  hereon,  of  killing  sahnon  in  the  said  frith  at  or 
"  near  Meikle  Creich,  and  ex  adverso  of  the  said  property,  and  of  obstructing 
"  salmon  in  their  course  up  the  said  frith  to  the  rivers  irforesaid,  of  which  the 
"  pursuer  is  the  proprietor  and  tacksman,  to  the  injiiry  and  damage  of  the 
"  pursuer:  Therefore  it  ought  and  should  be  found,  decerned,  and  declared,  by 
"  decree  of  the  Lords  of  our  Council  and  Session,  that  the  said  Thomas  Houston 
''  has  no  right  or  title  whatever  to  kill  or  to  take  salmon  in  any  manner  of  way 
**  in  the  said  water  or  frith  of  Dornoch,  or  Kyle  of  Sutherland ;  and  the  said 
"  Thomas  Houston  ought  and  should  be  decerned  and  ordained  by  decree  fore- 
"  said  instsmtly  to  cease  and  desist  from  fishing  or  killing  scJmon  in  any  manner 
**  of  way  in  the  said  water,  frith,  or  Kyle  at  Meikle  Creich,  and  at  all  and  every 
*'  other  part  of  the  said  frith,"  with  a  conclusion  for  payment  of  such  a  sum  as 
may  be  "  an  adequate  compensation  to  the  pursuer  for  the  great  injury  and 
'*  damage  which  he  has  sustained  in  and  through  the  killing  and  obstructing  of 
''  sahnon  by  the  defender  in  the  said  water  or  Kyle  of  Sutherland,  and  in  and 
'^  through  the  usurpations,  encroachments,  intrusions,  operations,  and  obstruc- 
"  tions  of  the  defender  in  the  said  water  or  Kyle  of  Sutherland."  In  the  con- 
descendence which  followed  the  pursuer  stated  himself  as  the  **  proprietor  of 
''  Easter  Fern  and  Mid  Fern,  which  are  adjacent  to  the  south  side  of  the  said 
"  frith  and  below  Bonar  Bridge,  together  with  the  salmon  and  other  fishings 
"  appertaining  thereto ; "  but  in  the  summons  no  mention  is  made  of  Mid  Fern 
at  aU,  and  Easter  Fern  [424]  is  only  introduced  incidenter  in  another  part  of 
the  declarator  as  land  belonging  to  the  pursuer  opposite  to  Creich,  to  which,  as 
was  allied,  Houston's  boats  unwarrantably  ferried  over  and  landed  persons  who 
had  no  right  to  trespass  there ;  neither  is  it  set  forth  in  the  summons  that  the 
pursuer  was  projprietor  of  the  salmon  fishings  appertaining  to  these  ferns. 

Houston  mamtained  in  defence  prelinunary, — 1.  That  the  pursuer  has  no 
title  to  pursue ;  bein^  proprietor  of  the  fishings  in  the  river  Shinn  (which  is  not 
admitted)  can  give  hmi  none,  and  he  is  not  a  proprietor  of  any  of  the  fishings  in 
the  Kyle  or  frith  of  Dornoch.  Supposing  these  not  to  have  been  yet  disponed 
away  by  the  Crown,  they  are  still  Crown  property ;  and  therefore,  supposing  this 
right  to  be  exercised  by  any  person  wrongfully  or  without  title,  it  is  the  Crown 
that  has  a  title  to  challenge  its  exercise ;  neither  is  the  pursuer  the  tacksman  of 
the  whole  salmon  fishings  in  this  frith,  and  in  the  rivers  connected  with  it ;  and 
if  he  were,  a  tack  is  not  a  valid  title  to  insist  in  a  declaratory  action  as  to  property. 

2.  On  the  merits. — If  the  pursuer  had  any  title  to  insist,  the  defender  avers 
that  the  estate  of  Creich  had  a  risht  of  salmon-fishing  from  time  immemorial  in 
the  Dornoch  frith,  ex  adverso  of  t£at  property,  and  that  this  right  has  been  con- 
stantly exercised  beyond  the  years  of  prescription. 

The  Lord  Ordinary  (21st  June  1827)  repelled  the  preliminary  defence,  and 
decerned,  and,  in  respect  the  defender  had  given  notice  of  his  intention  to  bring 
the  judgment  under  review,  found  him  liable  in  expenses  to  the  pursuer  of  this 
preliminary  discussion;  and  the  Court  (16th  January  1828),  on  advising  a 
reclaiming  note,  adhered;^  Lord  Glenlee  observing,  *' Holding  the  title  to  be 

^  6  Shaw  and  Dimlop,  359. 
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"  sustaiQed  only  to  the  efifect  of  allowing  the  pursuer  to  be  heard,  not  as  entitled 
"  to  prevail,  I  am  satisfied  that  the  interlocutor  is  right." 

The  case  returned  to  the  Lord  Ordinary ;  and  condescendence  and  answers 
having  been  lodged,  with  pleas  in  law,  and  the  record  being  closed,  cases  were 
order^  to  the  Court,  who,  on  advising  them,  (24th  November  1829,)^  "in 
"  respect  the  pursuer  has  not  [425]  produced  or  proved  any  sufficient  title  to 
''  salmon  fishings  ex  adverso  of  the  defender's  lands  in  question,"  sustained  the 

1  Lard  Justice  Clerk  observed,  "  The  first  question  is,  whether  there  is  res  judicata 
here  1  I  am  satisfied  that  our  former  determiuation  does  not  interfere  with  what  is  now 
asked.  It  was  on  the  title  as  libelled  that  we  decided  the  pursuer^s  title  to  be  hwd. 
For  any  thing  we  knew,  this  defender  might  have  had  no  title  at  aU,  or  this  imghi  have 
turned  out  to  be  an  illegal  fishing.  Now  we  have  to  decide  a  dtSvent  question.  Mr. 
Houston  produces,  as  his  title,  a  decree  of  sak^  with  Miing,  and  says  that  he  has  had 
possession  of  salmon-fishing;  and  furilMr  he  says,  that  as  the  pursuer  pretends  to  no 
right  in  that  part  of  the  nver  where  his  fishing  is  challenged,  he  has  no  right  to  bring  a 
declarator  of  his  want  of  title.  It  is  an  important  question ;  but  giving  every  attention 
to  the  argument,  and  the  case  of  Sir  James  Golquhoon,  in  which  latterly  I  was  counsel, 
I  am  satisfied  that  it  is  no  bar  to  the  judgment  which  I  think  ought  to  be  pronounced 
here.  Sir  James  brought  his  declarator  against  the  upper  proprietors,  to  get  rid  of  them 
as  pursuers  in  the  action  against  him.  This  is  not  the  case  in  the  present  instance, 
neither  is  there  any  complaint  here  of  an  illegal  mode  of  fishing,  but  only  that  the 
defender's  fishing  opposite  his  own  lands  injures  Mackenzie's  other  fishings,  and  he  brings 
a  declarator,  without  alleging  any  right  there  himself.  The  judgment  of  the  First 
Division,  in  the  similar  case  with  Gilchrist,  appears  to  be  well  founded  in  law.  Those 
in  the  cases  of  Tay,  Don,  &c.  are  no  authority  here ;  and  I  have  no  doubt  that  our 
former  judgment  does  not  fetter  us  now,  and  that  the  judgment  of  the  First  Division 
should  be  followed." 

Lord  Oringletie, — "In  point  of  form,  there  is  no  interference  with  the  previous 
judgment ;  and  on  the  merits,  if  the  property  of  salmon-fishing  was  not  of  an  anomalous 
nature,  there  would  be  no  doubt  It  is  dear  that  a  man  cannot  challenge  any  one 
shooting  or  trespassing  on  his  neighbour's  property ;  but  the  right  of  salmon-fishing  is 
somewhat  anomalous.  In  the  case  of  the  Duke  of  Queensberry  v.  Marquis  of  Annandale, 
(M.  14,279,)  a  party  was  found  entitled  to  interfere  to  prohibit  an  inferior  heritor  from 
throwing  stones  into  a  river  to  prevent  the  salmon  going  up  to  him ;  though  a  proprietor 
of  an  estate,  in  a  district  where  there  is  deer,  could  not  prevent  his  neighbour  from 
following  the  practice  of  placing  people  on  his  march,  at  the  quarter  whence  the  wind 
blows,  to  frighten  the  deer  from  leaving  his  property.  There  is  an  admitted  title  to 
challenge  fishing  in  an  illegal  way.  Now  it  is  very  difficult  to  distinguish  between  this 
and  fishing  ille^y  without  any  right  The  pursuer  could,  under  the  authority  of  the 
case  of  the  Duke  of  Queensberry,  have  complained  of  the  defender  frightening  and 
stopping  the  salmon,  without  killing  them ;  and,  if  so,  why  cannot  he  complain  of  his 
stopping  them  by  killing  them  1 " 

Lord  GlerUee. — "  This  was  formerly  pleaded  as  a  preliminary  defence ;  and  all  we 
could  consider  was,  whether  a  proper  title  was  libelled,  not  whedier  a  proper  title  was 
possessed.  The  only  thing  in  the  defence  was  the  denial  of  the  fact  of  the  title  libelled, 
though  it  also  bore,  eeto^  you  have  the  title,  it  is  not  good.  The  Lord  Ordinary,  without 
determining  if  he  had  the  title  libelled,  repelled  the  objection,  that  if  he  had,  it  would 
not  have  been  a  good  title ;  and  it  was  here  libelled  that  he  had  a  tack  of  the  whole 
fishings,  of  course  including  those  opposite  Mr.  Houston's  lands.  Undoubtedly,  where 
there  is  a  public  law  prohibiting  any  thing  being  done,  every  person  injured  by  a  violation 
of  it  has  a  title  to  complain ;  but  when  the  act  is  not  illegal  in  itself,  and  there  is  no 
allegation  that  the  pursuer  has  any  right  to  the  fishing  challenged,  it  is  a  totally  different 
thing.  Mr.  Mackenzie  has  now  produced  all  his  tacks,  and  it  is  not  averred  that  he  has 
any  right  to  the  fishing  opposite  to  Mr.  Houston's  lands,  and  I  am  satisfied,  therefore, 
that  he  has  no  title  to  interfere." 

Lord  PitmiUy, — '*  I  do  not  see  how  it  \a  possible  to  sustain  his  right  to  insist  in  this 
action,  and  I  concur  entirely  in  the  doctrine  laid  down  by  Lord  Coiehouse  in  the  other 
case  of  Gilchrist" 
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[426]  defences,  and  assoilzied  the  defender  from  the  conclusions  of  the  action, 
with  expenses.^ 

Mackenzie  appealed. 

Appellant. — 1.  The  Court  has  sustained  the  appellant's  title  to  pursue ;  and 
that,  in  this  case,  is  equivalent  to  a  judgment  on  the  merits,  as  the  defender  has 
failed  to  show  that  he  has  any  right  to  the  salmon  fishing  in  question.  The 
distinction  taken  between  a  title  to  insist  and  a  title  to  prevail  has  no  foundation. 

2.  The  appellant  is  proprietor  of  the  lands  opposite  to  the  lands  possessed  by 
the  respondent  and  owner  as  proprietor  or  tacksman  of  the  upper  fisheries  and 
the  fishing  in  the  frith.  He  has  an  interest  that  no  person,  without  a  right  to 
fishing,  shall  fish  in  the  river  opposite  or  below.  It  is  plain  that  the  respondent 
would  not  be  entitled  to  obstruct  or  destroy  the  fish  in  their  progress  up  the 
frith  to  the  higher  rivers,  neither  can  he  be  permitted  to  kill  the  salmon  by 
fishing,  unless  he  shows  that  he  has  a  right  of  salmon  fishery.  The  titles  of  the 
appelknt  in  the  lands  of  Easter  and  Mid  Fern  give  him  a  right  to  fish  ex  adverso 
of  those  properties,  a  right  which  he  has  always  exercised  by  sweeping  across 
even  to  the  opposite  shore ;  and  this  right  the  respondent,  who  shows  no  title, 
cannot  impair.  Sfidmon  fishing  is  inter  regalia,  and  only  those  proprietors  having 
right  of  fishing  from  the  Crown  can  fish.  The  respondent  therefore  is  a  mere 
trespasser.  It  is  a  misapprehension  of  the  law  to  maintain  that  the  respondent 
is  not  bound  to  show  a  title,  if  the  appellant  cannot  show  a  title  to  the  fishings 
challenged.  That  very  point  was  decided  in  the  case  of  Colquhoun,  where 
upper  heritors,  who  could  show  no  title,  failed  in  their  opposition  to  the  action 
challenging  theii*  right,  at  the  instance  of  an  imder  heritor,  who  did  not  pretend 
to  a  right  ex  adverso  of  the  upper  heritors'  lands. 

[427]  3.  The  nicety  of  special  pleading  recognized  in  England  is  not  known 
in  Scotland ;  and  it  would  be  unjust  to  introduce  it  now,  to  the  efifect  of  dis- 
missing the  appellant's  action,  who  has  framed  his  summons  in  the  form  and 
fashion  usual,  and  held  as  sufficient  in  the  Scotch  Courts. 

Respondent. — 1.  Although  the  appellant's  title  to  pursue  was  sustained,  that 
title  was  only  to  insist,  not  to  prevail 

2.  The  proposition  that  an  upper  heritor  can  prevent  an  under  heritor  from 
fishing,  merely  because  thereby  salmon  are  killed  which  otherwise  might  have 
proceeded  up  the  river,  is  altogether  untenabla  If  the  upper  heritor  can  show 
a  right  to  the  lower  fisheries,  then  he  will  obtain  an  injimction  against  the  lower 
heritor,  but  until  he  shows  that  right  he  cannot  disturb  the  adverse  party.  He, 
having  no  right  to  the  fishings  below,  has  no  title  to  inquire  whether  the  lower 
heritor  has  a  right  or  not  The  case  of  Colcjuhoun  does  not  bear  the  construction 
contented  for ;  and  so  the  Court  held,  on  mquiring  as  to  its  facts  and  circum- 
stances, in  the  case  of  Gilchrist, — a  question  between  this  very  appellant  and  a 
proprietor  on  the  south  side  of  the  frith,  who,  without  alleging  any  grant  of 
piscatory,  killed  salmon  opposite  his  own  properties. 

3.  It  is  absolutely  necessary  that  pleadu^  in  Scotland  shall  be  accessible, 
and  calculated  to  bring  out,  in  proper  form  and  shape,  the  true  question  between 
parties.    Here  the  summons  is  fatally  defective. 

LoBD  Chancellor. — "  My  Lords,  if,  on  a  complete  understanding  of  this  case,  I  had 
entertained  any  doubt  that  the  Court  of  Session  had  decided  well  on  the  matter  of  law, 
or  indeed  if  I  had  doubted  the  propriety  of  the  decision  on  the  grounds  upon  which  I 
think  your  Lordships  ought  to  affirm  it,  I  should  certainly  have  been  disposed  to  call  on 
the  respondent  to  support  the  judgment  Even  if  those  grounds  on  which  the  decision 
must  rest  were  such  that  the  interlocutor  of  the  Court,  which  I  am  about  to  move  your 
Lordships  to  affirm,  would  exclude  for  ever  the  party  from  bringing  his  rights  into  dis- 
cussion again  before  the  Court  below  in  a  more  competent  form,  I  should  have  hesitated 
before  I  recommended  an  affirmance  without  hearing  all  that  could  be  urged ;  but  as  I 

1  8  Shaw  and  Dunlop,  117. 
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do  not  consider  that  the  interlocntor,  on  whatever  principle  pronounced  or  affirmed,  will 
exclude  this  party  from  trying  his  rights  [428]  again  if  he  shall  be  advised,  subject  to 
such  observations  as  were  made  in  the  Court  below,  and  one  or  two  which  I  am  about 
to  submit  to  your  Lordships,  1  have  not  the  least  hesitation  in  sparing  your  Lordships 
the  trouble  of  hearing  the  counsel  on  the  opposite  side.     The  question  here  arises 
between  Mackenzie,  the  exclusive  proprietor,  as  he  says,  of  the  salmon  fishery  in  the 
Shinn,  and  tacksman  of  the  salmon  fisheries  of  the  rivers  Oykell  and  Carron,  and  the 
half  of  the  salmon  fishery  in  the  river  Gassley,  and  of  the  whole  salmon  fisheries  in  the 
Kyle,  or  water  or  frith  of  Dornoch,  which  frith  is  formed  by  the  confluence  of  the 
rivers  Shinn,  Oykell,  Gassley,  and  Carron,  and  Houston,  the  proprietor  and  occupant  of 
the  lands  of  Meikle  Creich,  adjacent  to  the  frith,  but  below  the  Shinn,  below  the 
Cassley,  below  the  Oykell,  and  opposite  or  nearly  opposite  to  the  East  Fem  and  the 
Mid  Fern  land,  the  property  of  Mackenzie ;  and  Mackenzie  claims  a  right  to  prevent 
Houston  from  fishing,  not  merely  in  any  illegal  way,  not  merely  in  any  way  prohibited 
by  the  statute  law  respecting  fisheries  in  Scotland,  (which,  as  your  Lordships  know,  is 
in  some  respects  very  precise  and  strict  in  its  arrangements,  the  value  of  these  salmon 
fisheries  being  very  great,  and  the  proportion  of  their  value  to  the  rest  of  the  property 
in  some  parts  of  the  country  still  greater,)  but  that  he  shall  not  fish  opposite  his  own 
land,  nor  in  the  neighbourhood  of  his  own  land.     That  he  has  no  right  to  fish  there  is 
placed  on  several  distinct  grounds ;  and  one  is,  that  he  has  no  right  to  fish  there  at  all, 
because  he  has  no  grant  of  a  salmon  fishery  from  the  Crown.     Now,  it  is  quite  clear 
that  that  would  be  distinctly  what  they  call  in  Scotch  proceedings  a  jua  tertiiy  which 
means,  that  unless  I  am  damnified,  and  not  only  damnified,  but  have  received  damnum 
cum  injurid,  unless  I  am  not  only  hurt  by  what  is  done  by  my  neighbour,  but  hurt  by 
something  which  he  does  illegally,  I  have  no  right  to  complain  between  him  and  myseU 
that  he  does  a  thing  which  may  injure  another.     It  is  as  true,  it  might  be  very  agreeable 
to  Ardross,  the  upper  proprietor,  and  very  advantageous  to  him,  to  say  to  Creich, 
'  What  business  have  you  to  fish  there )    Every  fish  you  catch  is  so  mudh  taken  from 
*  my  net ;  and  you  have  no  right  of  piscatory  in  your  grant  from  the  Crown ;  and  you 
'  can  show  no  user  from  which  the  Court  might  presume  a  lost  grant ; '  but  Ardross  is 
not  entitled  to  say,  that,  unless  he  can  show  that  he  (Ardross)  has  such  a  right  against 
him  (Creich),  not  only  Creich  has  damnified  him  by  taking  his  fish,  but  he  (Creich)  had 
no  right,  as  against  Ardross's  rights,  to  take  those  fish  as  they  came  up ;  for  this  rights 
if  not  Houston's,  is  the  right  of  the  Crown.     What  signifies  it  whether  the  Crown  or 
Creich  takes  the  fish  1    Mackenzie  is  not  entitled  to  set  up  the  dormant  right  of  the 
Crown,  although  he  may  confine  the  exercise  of  that  right  to  that  which  is  consistent 
[429]  with  his  adverse  rights  or  possible  adverse  right  as  superior  heritor.     But  then  it  is 
said,  and  that  is  a  proposition  in  law  to  be  met,  that  the  Crown  has  all  the  right  to 
the  fishery  of  salmon  in  Scotland ;  that  the  salmon  is  inter  regcUia,  or  a  royal  fish ;  and 
that  no  man  can  claim  a  right  to  the  fishery  of  salmon  in  Scotland  but  by  a  grant ; 
and  that  must  be  established  by  the  production  of  the  grants  or  by  long  user,  which 
may  presume  a  grant.     But  before  I  go  to  that  I  shall  just  state  what  the  law  is  in 
this  country,  as  it  is  laid  down  with  singular  precision,  Hke  all  the  decisions  of  Lord 
Mansfield,  in  the  case  of  Carter  v.  Murcot^  though  the  law  here  is  materially  different^ 
generally  speaking,  as  respects  arms  of  the  sea  and  navigable  rivers  on  the  one  side, 
and  private  streams  on  tiie  other.     An  arm  of  the  sea,  between  high  and  low  water- 
mark, is  within  Admiralty  jurisdiction ;  but  there  is  a  common  right  of  all  the  King's 
subjects  to  fish  in  arms  of  the  sea  and  public  rivers,  unless  there  has  been  a  grant  to  an 
individual  excluding  others,  and  that  can  be  established  only  by  the  production  of  Uie 
grant  or  by  prescription,  the  Crown  having  a  right  to  grant  several  fisheries  in  an  arm 
of  the  sea;   but  that  is  immaterial  to  the  present  argument^  generally  speaking. 
Independent  of  all  grants  or  acts  of  parliament,  the  right  of  fishing  in  an  arm  of  the 
sea  or  a  navigable  river  is  in  the  public  at  large ;  but  in  a  private  river,  in  a  river  not 
navigable,  the  rights  unless  there  is  some  grant  or  act  of  parliament  to  take  it  out  of 
the  provision  of  the  common  law,  would  be  primd  facie  in  the  owner  of  the  close  oyer 
which  the  private  river  flows ;  and  if  there  are  two  owners  on  the  different  sides,  as  is 
very  often  the  case,  the  river  being  the  common  boundary,  each  has  unquestionably  bis 
right  adJUum  aquce;  that  is  the  rule  of  law,  and  that  is  the  distinction  taken.     Now, 
whether  or  not  this  Dornoch  frith,  if  in  England,  would  be  held  to  be  an  aim  of  the 
sea,  so  that  every  man,  unless  there  was  a  particular  right  constituted  exclusively,  would 
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have  a  right  to  fish,  I  do  not  take  upon  me  to  say.  I  dare  saj  it  would  not  be 
admitted  here,  though  it  does  look  very  much  like  an  arm  of  the  sea,  as  it  has  the 
water  flowing  up  very  near  to  the  Shinn.  But  I  now  take  it  to  be  understood  by 
Scotch  lawyers  that  salmon  fishery  is  not  open  to  the  public  at  large,  and  that  there 
must  be  evidence  of  a  grant ;  but  the  proposition  in  law  I  am  called  upon  to  meet  is 
this,  that  the  Crown  having  granted  (which  grant  shall  be  proved  by  the  production  of 
inskuments,  or  by  user,  for  so  many  years,)  a  right  of  salmon-fishing,  fifty  miles 
above  the  mouth  of  a  certain  river,  and  that  right  of  salmon  fishery  extending 
over  ten  furlongs,  or  ten  yards  across  the  river,  or  in  the  length  of  the  river,  though 
there  is  not  a  single  word  of  exclusion  in  the  grants  though  there  is  nothing  to  make  it 
a  fishery  except  quoad  that  spot)  with  nothing  to  exclude  the  right  of  fishing  above  or 
below,  yet)  inasmuch  as  the  people  for  fifty  miles  [430]  below  might,  by  killing  the 
fish  as  they  went  up,  create  a  more  effective  obstruction  to  the  exercise  of  the  right  of 
salmon  fishing  during  those  ten  yards,  unless  they  can  show  a  separate  grant  of  the 
same,  or  of  an  earlier  date  by  the  Crown,  the  Crown  has  no  right  to  make  a  grant  to 
those  below ;  but  that  the  mere  grant  of  those  ten  yards  of  fishery  is  effectual,  even  as 
against  the  Crown,  and  creates  a  right  to  exclude  all  the  inferior  heritors,  all  those 
who  hold  between  those  ten  yards  and  the  sea.  Kow,  if  I  should  say  that  this  is  a 
strong  proposition,  I  should  mean  to  distinguish  it)  not  with  reference  to  the  argument 
by  which  it  was  supported,  but  to  the  amount  of  its  own  force.  If  I  were  to  say  it  is 
a  new  proposition,  I  should  ascribe  to  it  no  originality  in  argument)  nor  any  great 
felicity  ui  expression,  but  I  should  say  it  was  new  in  respect  of  its  strangeness.  If  I 
were  to  say  it  was  a  wild  proposition,  I  should  probably  apply  a  term  to  it  which  was 
justified ;  for  I  cannot  conceive  any  thing  more  wild  than  contending  that  if  I  grant  to 
A.  6.  a  right  to  fish  salmon  for  ten  furlongs,  I  exclude  all  the  rest  of  my  subjects 
from  that  spot  down  to  the  sea  for  ever  from  taking  a  single  fish,  salmon,  sprat)  or 
any  other  fish  that  can  grow  out  of  spawn.  That  I  think  one  of  the  wildest  pro- 
positions I  ever  heard  as  regards  the  Crown.  Even  as  regards  a  private  individual, 
it  is  contrary  to  every  principle  of  law.  Supposing  an  individual  possessed  of  a  salmon 
fishery  along  the  banks  of  a  river,  and  that  he  grants  a  fishery  over  a  certain  spot,  as 
against  him,  (though  against  him,  as  a  private  person,  all  things  are  to  be  presumed,) 
the  proposition  would  be  untenable  for  the  grant  to  an  individual  over  that  spot  would 
not  convey  the  exclusive  use.  But  then  it  is  said,  provided  the  person  so  having  the 
grant  has  been  in  use  all  along  to  exercise  that  right  without  interference  from  the 
people  below,  he  may  now  claim  it ;  but  that  is  merely  taking  another  proposition,  for 
if  the  heritor  above  has  been  in  use  to  exercise  the  right  of  fishing  without  interruption, 
as  it  is  called  vaguely,  (to  conceal  the  effect  of  that  aigument,  suddenly  altering  the 
proposition  from  an  untenable  one  to  one  which  is  almost  a  truism,)  without  the  people 
below  stopping  the  fish  in  their  way  to  his  net ;  if  that  alone  is  meant,  it  is  a  perfect 
truism  in  point  of  law,  for  it  implies  a  grant ;  it  is,  exclusive  user — a  user  in  me, 
exclusive  of  you,  Creidi ;  and  then,  whether  I  have  it  upon  parchment,  with  a  seal 
from  the  Crown,  or  have  it  from  long  or  immemorial  usage,  it  is  perfectly  clear  I  have  a 
grant  of  the  fishery  above,  exclusive  of  other  men  having  a  fishery  below ;  and  if  the  words 
do  not  mean  that,  then  the  proposition  is  just  as  bad  as  it  was  before  this  new  colour  was 
given  to  it  But,  my  Lords,  if  Mackenzie  has  that  grant,  if  he  has  that  user  to  show  a 
lost  grant  he  should  have  set  it  forth.  But  he  has  not  averred  it,  he  has  not  pleaded  it 
[431 J  as  your  Lordships  will  see  clearly  from  the  pleadings.  He  says  he  has  the  haill  salmon 
fishing  in  the  river  Shinn ;  now,  whether  it  is  the  river  Shinn  or  the  Dornoch  frith,  is 
perfectly  immaterial,  for  it  would  be  indifferent  whether  it  was  the  Dornoch,  or  the 
rivers  running  into  it  above ;  but  he  says,  *  that  the  pursuer  is  the  sole  and  exclusive 

*  proprietor  of  the  river  Shinn  in  the  county  of  Sutherland,' — that  may  be, — *and  of 

*  the  haill  salmon  fishings  thereof ; '  that  means,  the  haill  salmon  fishings  of  the  river 
Shinn,  and  no  more ;  that  he  is  '  tacksnian  of  the  whole  salmon  fishings  of  the  rivers 

*  Oykell  and  Carron,' — those  are  the  other  rivers, — *  and  of  half  the  salmon  fishings  of 
'  the  river  Cassley,  situated  in  the  said  counties  of  Sutherland  and  Boss ; '  that  is  to 
say,  all  those  rivers  above  situate ;  that  he  '  is  tacksman  of  the  whole  salmon  fishings  in 

*  the  Kyle  or  water  or  frith  of  Dornoch,  which  frith  is  formed  by  the  confluence  of  the 
'  said  rivers ; '  that  he  is  tacksman  of  the  whole  of  those  salmon  fishings.  Then,  how 
does  he  go  on  to  complain  1  He  complains,  not  that  Houston  injured  his  (Mackenzie's) 
right  as  tacksman  of  the  whole  salmon  fishings,  that  is  to  say,  a  fishery  in  gross ;  but 
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after  setting  forth  that  he  is  tacksman  of  the  whole  sahnon  fisheries — that  he  is  lessee, 
as  we  should  say  in  England,  of  a  fishery  in  gross — he  complains,  not  that  the  fishery  in 
gross  is  interfered  with,  but  that  a  fishery  regardant  is  interfered  witL  He  says,  '  I  am 
'  also  proprietor  of  the  lands  of  Easter  Fern  and  Mid  Fern,  which  are  adjacent  to  the 
'  south  side  of  the  said  frith,  and  below  Bonar  Bridge,  together  with  the  salmon  and 
'  other  fishings  appertaining  thereto ;  but  you,  an  inferior  heritor,  have  interfered  with 

*  the  fishery  of  wluch  I  am  not  tacksman,  but  which  I  claim  to  have  r^;ardant  to  two 
'  closes  of  which  I  am  proprietor,  and  not  tacksman.'  Was  there  ever  such  a  case  put 
upon  pleading  1  and  this  is  endeavoured  to  be  met  by  saying  that  one  fishery  is  included 
in  the  other,  as  if  a  lease  of  a  fishery  in  gross  included  the  right  to  a  fishery  in  respect 
to  those  closes ;  as  i^  because  I  have  a  lease  of  a  fishery  in  gross,  I  have,  as  included  in 
that  lease,  the  fishery  attendant  on  the  dose.  The  appellant  proceeds,  *  that  nevertheless 
'  the  said  Thomas  Houston  has  illegally  and  unwarrantably  been  in  the  use  and  practice, 
'  which  he  still  continues,  as  shall  be  specially  condescended  on  in  the  course  of  the 
'  process  to  follow  hereon,  of  killing  salmon  in  the  said  frith  at  or  near  Meikle  Creich, 
'  and  ex  adverso  of  the  said  property,  and  of  obstructing  salmon  in  their  course  up  the 

*  said  frith  to  the  rivers  aforesaid,  of  which  the  pursuer  is  the  proprietor  and  tacksman, 

*  to  the  injury  and  damage  of  the  pursuer.'  Now,  there  cannot  be  the  least  doubt  that 
a  person  who  is  the  owner  of  the  fishery  of  the  river  above  has,  in  respect  of  the  estate 
of  [432]  which  he  is  owner,  a  right  to  prevent  obstruction  below,  not  by  fishing,  which 
another  might  do,  but  by  building  a  wall,  by  throwing  across  a  weir,  or  by  erecting 
cruives  right  across  the  river,  to  create  a  total  obstruction ; — there  cannot  be  a  doubt 
that,  by  law,  he  has  a  right  to  prevent  that ;  but  I  cannot  help  remarking  npon  an 
expression  or  two  which  appears  in  the  report  of  the  judgment  of  the  Lotd  Justice 
Clerk  (probably  from  the  largeness  of  the  manner  of  reporting),  in  which  he  is  made  to 
say,  *  That  unless  I  am  the  owner  of  some  land  opposite  to  the  place  where  the  obstruction 

*  is  complained  of,  or  unless  I  claim  the  right  of  fishery  opposite  to  that,  I  have  no  right 

*  to  come  by  action  on  the  case  for  consequential  damage  done  to  my  upper  fishery  by 
'  something  wrongly  done  in  the  lower  fishery.'  That  cannot,  I  feel  assured,  be  intended 
by  him  ;  but  I  remark  upon  it,  finding  it  in  print,  as  I  know  not  whether  the  end  of 
this  may  be  another  action,  making  the  condescendence  answer  to  the  summons,  in 
which  case  these  expressions  might  lead  to  mistake.    His  Lordship  is  made  to  say,  <  This 

*  is  not  the  case  in  the  present  instance,  neither  ia  there  any  complaint  here  of  an  illegal 

*  mode  of  fishing,  but  only  that  the  defender's  fishing  opposite  his  own  lands  injures 

*  Mackenzie's  other  fishings.'  If  that  were  done  in  such  a  way  as  to  exceed  the  bounds 
of  his  own  private  right,  something  ultra  the  mere  taking  fish,  though  he  may  use  his 
own  property  in  the  way  he  has  a  right  to  do,  that  is,  subject  to  the  exception  of  his 
not  injuring  me ;  his  catching  the  fish  lower  down  would  no  doubt  be  injurious  to  me, 
but  that  would  not  come  within  this  description,  for  that  he  has  a  right  to  do,  but  he 
has  not  a  right  to  go  beyond  that ;  and  the  going  beyond  that,  without  coming  within 
the  provisions  of  the  salmon  fishery  regulation  acts,  would  nevertheless  be  damnum 
cum  injufidf  of  which  I  should  have  a  right  to  complain.  But  I  take  still  greater 
exception  to  what  follows  :  *  The  complaint  is,  that  the  defender's  fishing  opposite  his 

*  own  lands  ii^ures  Mackenzie's  other  fishings,  and  he  brings  a  decliurator  without 
'  alleging  any  right  there  himself.'  He  is  not  bound  to  allege  any  right  there.  If  I 
have  a  &hery  a  mile  above,  you  can  use,  on  your  own  property,  your  own  fishery,  and 
I  have  not  a  right  to  complain ;  but  if  you  use  your  own  fishery  below,  in  a  manner 
contrary  to  law,  you  entitle  me  to  an  action.  If  you  use  your  lower  mill  so  as  to  put 
mine  in  back  water,  or  you  use  your  fishery  against  any  right  of  mine,  so  as  to  deprive 
me  of  my  fish,  what  signifies  it  that  I  do  not  claim  a  right  below)  My  right  is  above  ; 
but  you  shall  not  use  your  right  below;  so  as  to  incroach  on  my  right  above,  by  going 
beyond  the  limits  of  your  right  of  fishery.  If  you  do  not  interfere  with  my  fishery,  of 
course  that  can  raise  no  proceeding.  These  are  the  grounds  on  which  I  cannot  think 
that  which  is  stated  [433]  can  be  supported.  Possibly  it  was  expressed  more  largely  by 
the  learned  Judge  than  he  intended,  or  probably  it  may  be  misreported  by  the  learned 
counsel. 

<*  I  have  already  said,  that  the  owner  above  cannot  object  to  another  exercising  the 
right  of  fishing  below  on  the  ground  that  he  fishes  against  Uie  right  of  the  Grown,  for  it 
\a  the  business  pf  the  Grown  to  look  after  the  fishery  below ;  that  is  either  in  the  Crown 
or  in.  the  person  claiming  it ;  and  it  is  perfectly  immaterial  to  the  person  above  in  which 
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it  is,  unless  he  can  show  that  he  has  a  grant  from  the  Crown  which  prevents  such  right 
heing  granted ;   and  a  long  and  uninterrupted  user  of  the  right  would  be  very  good 
evidence  of  that^  as  much  as  if  he  produced  the  parchment     But  on  being  driven  from 
that  the  appellant  had  recourse  to  the  second  article  of  his  condescendence,  and  there  he 
says  that  he  claims  the  right  below  as  an  exclusive  right.     And  how  does  he  claim  it ) 
In  these  words,  *  that  the  pursuer  is  also  proprietor  of  the  lands  of  Eastern  Fern  and  Mid 
'  Fern,  which  are  adjacent  to  the  south  side  of  the  said  frith,  and  below  Bonar  Bridge, 
*  together  with  the  salmon  and  other  fishings  appertaining  thereto.'     That  would  be 
altogether  correct  if  found  in  the  summons,  but  the  summons  only  states  a  fishery  in 
gross  3  and  under  that  I  am  clearly  of  opinion  he  cannot  raise  an  issue  of  right  inconsistent 
with  the  general  rights,  a  right  as  arising  from  a  fishery  regardant,  belonging  to  those 
two  closes  which  are  not  named,  though  one  of  them.  Eastern  Fern,  is  named  alio  intuitu^ 
inferentially  only.     Upon  these  grounds,  my  Lords,  I  clearly  agree  with  the  judgment  of 
the  Court  below.     At  the  same  time  I  think  it  necessary  to  add,  that  I  wholly  concur  in 
the  able  argument  used  by  the  learned  counsel  on  behalf  of  the  appellant  as  to  the  strict- 
ness of  the  rule  I  am  now  applying  to  this  case,  and  that  there  is  a  laxity  of  pleading 
common  in  the  Court  below.    1  admit  that,  over  and  over  again,  I  have  seen  cases  where 
there  has  been  as  great  a  deficiency  of  accuracy  and  clearness  and  technicality,  in  raising 
a  question  upon  the  record  of  pleadings,  as  appears  upon  the  pleadings  now  before  your 
Lordships ;  but  that  shows  the  absolute  necessity,  which  I  fear  exists,  to  enforce  in 
Scotland  a  greater  degree  of  strictness  and  technical  accuracy  in  drawing  those  pleadings ; 
and  if  the  Court  below  will  not  confine  the  practitioner  to  something  like  accurate  rules, 
I  am  quite  certain  the  only  way  in  which  they  can  be  ever  kept  to  those  rules  is  by  the 
House  supplying  the  defect.     In  the  present  case  it  may  be  said  the  appellant  has  no 
ground  of  complaint,  for  you  are  affirming  the  judgment  of  the  Court  below,  and  that 
Court  may  be  proceeded  upon  those  grounds ;  possibly  they  may,  but  I  see  no  trace  of 
thatft     They  appear  to  have  proceeded  on  other  grounds,  some  of  which  are  not  quite  so 
[434]  accurate,  and  I  find  no  trace  in  these  proceedings  of  any  remark  whether  the  case 
is  borne  out  by  the  different  allegations  in  the  summons  and  the  condescendence — I  do 
not  see  any  point  of  that  kind  raised  by  the  learned  Judges.     With  respect  to  the  case 
of  Sir  James  Colquhoun,  as  much  stress  is  laid  upon  it  by  the  appellant,  I  will  say  one 
word.     On  looking  into  that  case,  it  is  quite  manifest  that  it  does  not  bear  them  out. 
In  the  first  place,  I  cannot  there  find  any  words  copied  from  the  summons  which  enable 
me  to  see  what  the  averment  in  the  summons  is.     One  side  say,  without  quotation,  that 
the  summons  was  so  and  so ;  I  think  it  is  in  the  tenth  folio  of  the  printed  case.     '  The 
'  summons  in  that  action  set  forth,  that  the  pursuer  was  infeft  and  seised  in  the  salmon 
^  and  other  fishings  in  the  loch  of  Lochlomond  and  water  of  Leven ;  that  he  and  his 
'  ancestors  had,  past  all  memory,  exercised  their  rights  of  fishing  by  having  certain  fixed 
'  posts  driven  into  the  bed  of  the  river,  and  nets  hung  or  fixed  thereon.'    Now,  that 
does  not  state  what  were  distinctly  the  words  of  the  summons.    For  aught  I  know,  there 
may  have  been  words  which  would  make  the  case  wholly  different  from  the  present ; 
but  it  is  very  fit  your  Lordships  should  bear  in  mind  what  the  Court  below  appear  to 
have  borne  in  mind,  that  it  was  the  third  action — ^there  having  been  two  preceding  actions. 
I  have  looked  into  the  whole  of  those  actions,  and  I  find  Sir  James  was  the  defender  in 
the  first  two,  and  the  defence  was  raised  by  him  as  to  the  magistrates  in  one  case  and 
the  upper  heritors  in  the  other,  and  he  denied  the  right  of  the  upper  heritors  to  come 
into  Court  as  plaintiffs,  and  the  Court  gave  the  go-by  to  that  contention.     They  said,  at 
all  events  the  magistrates  have  a  right  to  come.    The  case  came  up  by  appeal,  and  then 
there  was,  at  the  eleventh  hour,  a  judgment  below,  finding  *  that  the  other  pursuers  of 
'  the  said  conjoined  actions,  they  having  by  that  time  conjoined,  have  not  instructed 
'  any  sufficient  right  or  title  to  insist  therein,  or  to  defend  against  Sir  James  Colquhoun's 
^  actions,  and  therefore  dismiss  the  said  conjoined  actions,  so  far  as  they  are  concerned, 
'  and  decern  against  them.'    No  doubt  this,  at  first  sight,  appeared  to  show  that  the 
actions  were  dismissed  on  something  like  the  ground  on  wliich  Mackenzie  puts  it  here ; 
but  in  the  question,  the  case  between  this  very  Mackenzie  against  Gilchrist  of  Ospidale, 
in  relation  to  fishings  in  this  very  frith,  the  Court  suspended  their  proceedings  to  have 
the  proceedings  in  the  case  of  Sir  James  Colquhoun  and  of  Lord  Gray  against  the  town 
of  Perth  inqmred  into.    They  had  also  before  them  the  case  of  the  Duke  of  Hamilton ; 
but  they  held  that  the  first  did  not  apply,  and  they  passed  by  the  others.     I  must  say, 
that  if  the  case  of  Sir  James  Colquhoun  had  maintained  so  wild  a  proposition  as  that 


Digitized  by 


Google 


624  MAOEENZIB  V.   HOUSTON.  V.  WUmb  ft  Sliaw. 


the  proprietor  of  the  upper  land  has  a  right  to  say  to  the  proprietor  of  [436]  the  land 
lower  down,  *  Do  not  you  catch  that  fish  in  the  river  in  the  course  of  your  territorial 

*  right,  not  because  it  interferes  with  my  right,  but  because  the  Crown  has  a  right  to 
^  the  fish,' — if  that  had  been  the  ground  of  the  decision  in  the  case  of  Sir  James 
Colquhoun,  I  should  not  have  held  myself  bound  by  it.  Such  a  doctrine  is  so  contraiy 
to  dl  principle  that  one  must  have  supposed  some  other  ground  for  the  judgment  I 
therefore  would  move  your  Lordships,  that  the  interlocutor  now  complained  of  be 
aflfirmed,  but  I  need  hardly  add  without  costs." 

Spankie. — "As  Your  Lordship  was  so  good  as  to  throw  out,  that  it  might  be  com- 
petent for  the  appellant  to  proceed  afresh,  if  he  shall  be  so  advised,  may  I  take  the 
liberty  of  suggesting  whether  the  words  may  not  be  introduced  *  saving  such  right  of 

*  action  as  is  competent  T  The  introduction  of  those  words  might  prevent  a  long 
litigation  to  come,  in  the  (Tourt  below,  on  the  point  whether  your  Lordships  had  not 
concluded  us." 

Lard  Advocate. — "  The  only  judgment  of  the  Court  below,  as  respects  the  pursuer, 
is,  that  he  has  shown  nothing ;  therefore,  supposing  he  really  has  a  good  title,  this  can 
never  shut  it  out  in  a  case  in  which  he  can  show  something." 

Lord  Chancellor. — **  The  ground  of  decision  was,  that '  the  pursuer  had  not  produced 

*  or  proved  any  sufficient  title.*  Proved  was  clearly  a  wrong  word.  The  appellant 
never  came  to  proof.  If  I  were  to  propose  any  alteration,  it  would  be  to  put  out  the 
word  proved ;  but  it  is  not  worth  while.  Supposing,  therefore,  that  he  can  prove  an 
exclusive  right — supposing  he  can  prove  that  the  party  below  used  the  light  nimiously 
— he  may  raise  his  summons,  and  bring  his  action  in  different  words,  and  thus  raise  the 
question  of  new.     I  think  the  case  may  safely  stand  on  the  simple  affirmance." 

The  House  of  Lords  ordered  and  adjudged,  That  the  appeal  be  dismissed,  and 
the  interlocutor  complained  of  be  and  the  same  is  hereby  therein  affirmed. 

Appellanes  AiahariHe8.—Gleiig^,  20th  Jan.  1826  (4  Shaw,  p.  371) ;  Don  Fishings 
(4  Shaw,  p.  643);  Balfour's  Practicks,  p.  545;  Dundas,  26th  Nov.  1744;  (Hailes, 
Dec.  p.  601);  Sir  James  Colquhoun,  (Mor.  Dec  12,827);  Fac.  Col.  4th  July  1804. 

Respondenti's  Authorities, — Mackenzie  (7  Shaw,  p.  297). 

Fraser — Moncrief,  Webster,  and  Thomson, — Solicitors. 
[Cf.  8  S.  796  ;  Alexander  v.  Officers  of  Staie,  6  M.  (RL.)  68.] 


V.  Wilson  &  Shaw  436  [6  8.  187 ;  8  8.  486]. 
Elizabeth  Scott,  Appellant — Lord  Advocate  (Jeffrey) — Mr.  John  Campbell. 
Egbert  Yuille,  Eespondent — Mr.  Tinney. — Mr.  BtUherford. 
15th  September  1831. 

Cautioner. — Stat.  1695,  c.  5.  A  party  having  in  a  bond  for  borrowed  money  bound 
himself  with  and  for  another  as  cautioner,  surety,  and  full  debtor,  without  a  clause 
of  relief,  or  an  intimated  bond  of  relief  apart,  found  (afifirming  the  judgment  of  the 
Court  of  Session)  not  to  be  liable  after  the  lapse  of  seven  years. 

Personal  Exception. — Circumstances  not  held  to  bar  the  cautioner  from  pleading  the 
statute. 

WiUiam  and  Eobert  Shortridge,  in  1810,  borrowed  from  William  Scott  senior 
and  William  Scott  junior,  L.1242,  for  which  they  as  principals,  along  with 
Gteorge  Yuille  and  Eobert  Yuille  as  cautioners,  granted  a  bond,  which,  after 
narrating  the  loan  of  the  money,  proceeded :  ''  Therefore,  we  as  principals,  and 
"  with  and  for  us,  Gteorge  Yuille  and  Eobert  Yuille,  esqrs.,  both  merchants  in 
"  Glasgow,  as  cautioners,  sureties,  and  full  debtors,  bind  and  oblige  us,  jointly 
"  and  severally,  and  our  respective  heirs,  executors,  and  successors  whomsoever. 
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"  to  make  payment  to  the  said  William  Scott  senior  and  William  Scott  junior, 
"  &c.  of  the  foresaid  sum  of  L.1242  sterling  of  principal,  with  interest  and 
"  penalty."  The  bond  did  not  contain  any  clause  of  relief,  nor  was  executed 
any  bond  of  relief  apart.  In  1819  the  Shortridges  became  bankrupt,  and  George 
YuiUe  died.  Thereafter  William  Scott  senior  died,  and  the  right  to  the  bond 
became  vested  in  William  Scott  junior,  his  residuary  l^atee.  Under  the  settle- 
ment of  William  Scott  senior,  his  niece  Elizabeth  Scott,  sister  to  William  Scott 
junior,  became  entitled  to  an  annuity  of  L.100  per  annum.  In  security  of  this 
annuity,  William  Scott  junior,  in  March  1823,  assigned  this  bond,  on  which  no 
diligence  had  followed,  to  Elizabeth  Scott.  Robert  Yuille,  the  surviving 
cautioner,  acknowledged  intimation  of  the  assignation,  and  paid  full  interest  on 
the  bond,  and  afterwards  at  a  reduced  rate,  at  his  request,  until  a  few  days 
before  Whitsunday  1824,  when,  holding  that  seven  years  luiving  elapsed  he  was, 
by  statute  1695,  c  5,  relieved  of  his  cautionary  ob^gation,  he  intimated  to  her 
that  he  no  longer  held  himself  liable  for  the  debt. 

[437]  Elizabeth  Scott  charged  him  on  the  bond,  and  Yuille  suspended,  raising 
two  points,  1st.  The  application  of  the  statute  to  a  question  where,  although  an 
express  cautionary  appeared  ex  facie  of  the  bond,  there  was  no  clause  of  relief 
in  the  bond,  nor  separate  bond  of  relief.  2d.  How  far  tiie  special  circumstances 
in  the  conduct  of  the  cautioner  had  created  a  personalis  exceptio,  to  plead  the 
statute  ? 

The  Lord  Ordinary  [Cringletie]  reported  the  case  to  the  Court  on  memorial,^ 

^  The  Lord  Oidinaiy  added  the  following  note : — '*The  statute  1695,  cap.  5,  relative 
to  principals  and  cautioners,  proceeds  on  this,  that  by  common  law  a  cautioner  was 
bound  as  effectually  and  as  long  as  the  principal  debtor,  whereby  many  were  reduced  to 
ruin.  It  then  enacts,  first.  That  no  man  binding  himself  for  and  with  another,  con- 
junctly and  severally,  in  any  bond  or  contract  for  sums  of  money,  shall  be  bound  for 
longer  than  seven  years  after  the  date  of  the  bond ;  but  that  from  and  after  the  said 
seven  years,  the  said  cautioner  shall  be  eo  ipso  free  of  his  caution ;  secondly,  and  that 
whoever  is  bound  for  another,  either  as  express  cautioner,  or  as  principal  or  co-principal, 
shall  be  understood  to  be  a  cautioner  to  have  the  benefit  of  this  act,  providing  that  he 
either  have  a  clause  of  relief  in  the  bond,  or  a  bond  of  relief  apart,  intimated  personally 
to  the  creditor  at  his  receiving  of  the  bond. 

"Under  this  act  no  man  has  ever  ventured  to  say  that  where  two  or  more  are 
bound,  coigunctly  and  severally,  in  a  bond,  without  any  clause  of  relief  to  any  of  them, 
any  of  them  Ib  free,  by  the  mere  lapse  of  seven  years ;  such  a  plea  was  never  heard  of ; 
the  bond  subsists  for  forty  years.  Again,  if  the  statute  had  intended  that  a  man  bound 
expressly  as  cautioner  was  to  be  free  at  the  end  of  seven  years,  merely  because  he  was 
bound  as  cautioner,  it  would  have  so  enacted,  but  it  does  not  do  so ;  it  enacts,  that 
when  a  man  is  bound  as  cautioner,  '  he  shall  be  understood  to  be  a  cautioner  to  have  the 

*  benefit  of  this  act,  provided  that  he  have  either  a  clause  of  relief  in  the  bond,  or  a 

*  separate  bond  of  relief  intimated  to  the  creditor  at  his  receiving  of  the  bond.'  If, 
then,  he  have  not  a  clause  of  relief  in  his  bond,  or  a  separate  bond  of  relief  intimated  to 
the  creditor  at  his  receiving  of  the  bond,  it  seems  to  the  Lord  Ordinary  to  follow 
undeniably  that  the  person  may  be  a  cautioner  for  another,  but  is  not  a  cautioner  to 
have  the  beuetit  of  the  statute  1695,  c.  5. 

"  2d.  The  Lord  Ordinary  understands  it  to  be  now  a  fixed  principle  of  law,  that 
whenever  a  statute  alters  the  common  law,  or  confers  privileges  of  any  sort,  not  com- 
petent by  common  law,  and  this  under  certain  conditions  or  provisions,  these  must  be 
specifically  and  in  ipsis  terminis  obeyed,  otherwise  there  is  no  claim  to  the  benefit  of 
the  statute.  It  is  not,  therefore,  enough  that  a  person  be  bound  as  a  cautioner  in  any 
bond  or  contract,  in  order  to  entitle  him  to  plead  the  limitation  introduced  by  the 
statute  1695,  c  5.  He  must  observe  its  provisions,  and  have  the  clause  of  relief  in  the 
bond,  or  a  separate  obligation  of  relief  intimated  to  the  creditor ;  and  it  won't  even  do 
to  intimate  this  at  any  time ;  it  must  be  done  when  the  creditor  receives  his  bond. 

"  Now  the  Lord  Ordinary  admits  that  different  interpretations  have  been  put  by  the 
Court  on  this  statute.  In  Eoss  v.  Craigie,  11th  December  1729,  the  Court  thought  it 
S.R.R.  V.  40 
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who,  after  a  hearing  in  presence  (28th  Nov.  1827),  found ;  [438]  "  That  the  sus- 
''  pender  is  entitled  to  found  on  the  septennial  limitation  of  the  statute,  without 
'*  a  clause  of  relief  in  the  bond  granted  by  him  as  cautioner,  surety,  and  full 
"  debtor  for  the  principals  in  the  bond  charged  on,"  but  remitted  to  the  Lord 
Ordinary  to  hear  parties  further  on  the  other  points  in  the  cause.  Thereafter 
the  Lord  Ordinary  suspended  the  letters  with  expenses,  and  the  Court  adhered 

Elizabeth  Scott  appealed. 

Appellant. — 1.  The  words  of  the  statute  expressly  and  explicitly  ordain  that 
only  such  cautioners  shall  have  the  benefit  of  the  limitation  as  have  either  a 
clause  of  relief  in  their  bond,  or  a  separate  bond  of  relief  intimated  to  the 
creditor.  To  disregfiud  this  provision  would  not  be  a  mere  liberal  construction 
of  the  statute,  but  a  direct  infringement  of  a  positive  and  precise  enactment 
Any  cases  sanctioning  a  different  doctrine  are  against  law  and  should  be  over- 
ruled. 

2.  The  cautioner  has  by  his  acts  and  deed  barred  himself  from  founding  on 
the  statute,  and  remains  bound. 

Bespondmt. — 1.  Where  a  party  is  bound  expressly  as  cautioner  in  a  bond, 
the  statute  does  not  require  a  clause  of  relief,  or  a  separate  bond  of  relief;  that 
is  only  necessary  where  the  party  has  been  boimd  as  co-principaL  The  provision 
in  question  was  introduced  to  protect  the  creditor,  and  if  the  bond  shews  him 
[439]  that  the  party  is  a  cautioner,  any  other  information  of  that  fact  is  clearly 
uncalled  for.  That  has  been  the  construction  given  to  the  statute  in  various 
cases,  and  in  practice  has  been  relied  on  by  conveyancers. 

2.  The  respondent  is  not  by  his  conduct  barred  from  pleading  the  statute. 

Lord  Chanobllob. — *'  My  Lords,  I  have,  for  a  considerable  time,  formed  an  opinion 
upon  the  first  point  which  has  been  raised  before  your  Lordships,  and  have  now  upon 
the  second  point  also  come  to  an  opinion,  that  I  ought  to  advise  your  Lordships  to  affirm 
the  decree  of  the  Court  below.  The  two  points  to  which  I  have  adverted  have  been 
very  fully  and  ably  argued  at  the  bar.  On  the  question  touching  the  construction  of 
the  act  of  parliament,  taken  upon  its  own  words,  or  upon  the  authority  of  the  cases 
which  have  been  adverted  to,  I  entertained  no  doubt  at  any  time,  and  therefore  I  shall 
not  trouble  your  Lordships  upon  it  at  length.  The  act  was  passed  in  the  year  1695,  and 
is  not  very  accurately  penned,  an  instance  of  which  occurs  in  the  use  of  tiiie  words  'said 
'  cautioner,'  in  the  clause  '  as  also  of  the  said  cautioners  being  still  bound,  conform  to  the 
'  terms  of  the  bond,  within  the  said  seven  years,  as  before  the  making  of  this  act'  I 
have  taken  an  opportimity  of  referring  to  the  printed  statutes,  and  not  only  to  the 
printed  statutes  in  conunon  use,  but  to  the  very  valuable  reports  possessing  the  authority 
oifac-similes  of  the  ancient  records,  and  I  find  that  the  clause  exists  in  precisely  the 
same  form  in  that  original.  Be  that  as  it  may,  the  words  of  the  statute  undoubtedly,  in 
the  clause  principally  brought  into  question  here,  are  by  no  means  dear,  and  from  Uiat 
want  of  clearness  has  arisen  this  discussion,  both  in  the  Court  below  and  at  your  Lord- 
ships' bar.     After  the  statement,  that  many  persons  and  families  have  been  injured  hy 

was  enough  that  a  person  was  described  '  to  be  cautioner,  to  entitle  him  to  the  benefit 
*  of  the  statute.'  In  Burnet  v,  Middleton,  29th  June  1742,  the  Court  found  tiie  reverse. 
Li  cautionary  obligations  in  a  suspension,  the  Court  have  found  that  the  statute  did  not 
apply ;  and  here  there  could  be  no  doubt  as  to  the  obligant  being  a  cautioner.  In  the 
case  of  Douglas,  Heron,  &  Co.  v,  Riddick,  22d  Nov.  1792,  the  Court  returned  to  that  of 
Boss  V.  Craigie,  most  improperly  in  the  Lord  Ordinary's  opinion.  On  appeal  of  the 
case,  the  House  of  Lords  did  not  affirm  the  decision  on  that  ground.  They  found  it 
unnecessary  to  determine  it^  as  there  were  other  grounds  for  affirming  the  judgment 
See  Morrison's  Dictionary,  p.  11,032,  and  11,045  et  seq.  It  seems  clear  to  the  Lord 
Ordinary  that  the  House  of  Lords  were  not  satisfied  with  the  law  to  be  deduced  from 
that  decision,  otherwise  they  would  have  affirmed  it;  and  the  Lord  Ordinary,  con- 
sidering the  case  open,  thinks  it  right  to  give  the  Court  an  opportunity  of  reconsidering 
it ;  presuming  at  same  time  to  give  his  own  decided  opinion  against  Boss  v.  Craigie,  and 
the  reiteration  of  that  judgment  in  Douglas,  Heron,  and  Co.  v.  Biddick." 
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men's  facility  to  engage  as  cautioners  for  others,  who,  afterwards  faOing,  have  left  a 
growing  burden  on  their  cautioners,  without  relief,  it  is  statute  and  ordained,  *  that  no 
'  man  binding  and  engaging  for  hereafter,'  that  is,  in  future,  *  for  and  with  another,  con- 

*  junctly  and  severally,  in  any  bonds  or  contracts  for  sums  of  money,  shall  be  bound  for 
'  the  said  sums  for  longer  than  seven  years  after  the  date  of  the  bond ' — not  that  no 
action  shall  be  maintained — and  this  is  a  very  material  distinction,  in  reference  to  the 
second  part  of  the  argument — not  that  no  legal  remedy  shall  continue  longer,  as  against 
the  obligor  or  cautioner,  but  that  he  shall  not  be  bound — the  obligation  ^all  cease  and 
determine  at  the  end  of  seven  years ;  and  then,  having  put  afi^matively  the  extinction 
of  the  obligation,  it  proceeds  to  put  it  negatively,  by  words  more  strong  than  I 
[440]  remember  to  have  seen  used  in  any  statute,  Scotch  or  English,  with  respect  to  any 
thing  in  the  nature  of  limitation  or  prescription,  (I  shall  presently  shew  I  do  not  think 
it  involves  either  limitation  or  prescription ;)  '  but  that,  from  and  after  the  said  seven 

*  years,  the  said  cautioner  shall  be  eo  ipso  free  of  his  caution.'  Nothing  can  be  stronger 
than  those  terms.     The  statute  lays  down,  first,  that  after  seven  years  the  obligation 

.  shall  be  extinguished — shall  cease  to  exist ;  and  secondly,  as  if  that  were  not  enough, 
that  the  cautioner  shall,  after  the  lapse  of  that  time,  be  free  eo  ipso ;  that  is,  he  shall, 
by  the  bare  lapse  of  time— without  any  other  circumstance — without  any  release — with- 
out any  more  ado  but  the  lapse  of  seven  years,  be  eo  ipso  entirely  free  and  discharged 
from  his  caution.  Then,  my  Lords,  all  this  having  been  ordained  with  respect  to  the 
person  who  is  cautioner  or  co-obligor  with  the  other,  comes  the  clause  on  which  this 
question  arises — *  and  that  whoever  is  bound  for  another,  either  as  express  cautioner ' — 
that  is  unnecessary — that  is  superfluous ;  therefore  something  must  be  meant  by  that 
beyond  what  had  been  done  before — *  or  as  principal  or  co-principal,  shall  be  understood 

*  to  be  a  cautioner,  to  have  the  benefit  of  this  act,  providing  that  he  have  either  a  clause 
'  of  relief  in  the  bond,  or  a  bond  of  relief  apart,  intimated  personally  to  the  creditor  at 

*  his  receiving  of  the  bond ' — that  is  to  say,  the  bond  of  relief  must  be  intimated 
personally  to  the  creditor — the  obligor  knows  his  own  obligations — ^but  the  bond  relief, 
it  is  to  be  intimated  personally  to  the  creditor  at  his  receiving  of  the  bond.  Now,  there 
may  be  some  doubt  whether  that  does  not  mean  the  principal  bond.  I  rather  incline  to 
think  it  does.  It  certainly  can  only  be  from  the  time  tliat  that  is  intimated  to  the 
obligee  that  the  seven  years  can  be  taken  to  run,  for  it  would  be  the  hardest  thing  in 
the  world  if  you  were,  at  the  end  of  six  years,  to  convert  a  man  into  a  cautioner ;  there- 
fore I  conceive  the  bond  of  relief  apart  must  be  part  of  the  same  transaction,  and  be 
intimated  to  the  obligee.  The  construction  contended  for  by  the  appellant  is,  that  the 
part  I  have  last  read  of  this  remedial  act,  beginning  with  *  whoever  is  bound  for  another,' 
is  not  to  be  taken  as  an  extension  of  the  remedy,  as  a  new  clause  coming  in  where  the 
first  fails,  but  that  it  is  to  be  taken  rather  as  an  exception  out  of  the  restriction  of  the 
persons  who  shall  have  the  benefit  of  the  general  provisions  of  the  act ;  because,  though 
in  one  case,  they  extend  to  principals  and  co-principals,  yet,  according  to  that  construc- 
tion, they  shall  be  restricted  as  to  remedy  in  respect  of  express  cautioners.  My  Lords, 
this  is  not,  in  my  opinion,  a  sound  construction.  It  is  plainly  contrary  to  the  general 
meaning  of  the  first  clause.  It  is  not  by  way  of  exception  that  those  words  are  introduced 
into  the  actj  but  by  way  of  express  provision ;  this  is  by  way  of  addition — this  is  some- 

f|441]  -thing  a(]yected  into  what  had  passed  before,  as  if  the  legislature  had  said,  first, 
et  it  be  understood  whoever  is  bound  for  another  as  express  cautioner  shall  have  the 
benefit  of  this  septennial  limitation ;  and  next,  whoever  is  bound  as  principal  or  co- 
principal  shall  have  the  benefit  of  the  act,  provided  that  he  is  so  made  a  cautioner,  not 
by  being  express  cautioner,  but  by  having  a  clause  of  relief  in  the  bond,  (one  case  left 
unprovided  for  by  the  generality  of  the  first  part  of  the  statute,)  or  a  separate  bond  of 
relief,  intimated  at  its  execution  to  the  obligee — to  the  creditor,  which  is  another  case 
left  unprovided  for  by  the  first  part  of  the  act.  There  is  another  reason,  for  which  I 
hold  this  to  be  the  sound  construction  of  the  statute.  Intimation  of  the  bond  of  relief 
apart  is  perfectly  intelligible,  if  the  person  is  bound  as  co-principal  and  does  not,  on  the 
face  of  the  instrument  which  binds  him,  appear  to  be  a  cautioner ;  then  it  is  very  fit 
that  the  obligee  should  know  the  true  clmracter  of  that  person  so  as  not  to  aUow  the 
seven  years  to  elapse,  which  would  extinguish  his  remedy  against  the  cautioner.  But 
it  is  perfectly  unintelligible  that  this  bond  of  relief  apart  must  be  intimated  at  the 
delivery  of  it,  if  it  is  to  be  applied  to  the  express  cautioner.  What  is  the  use  of  intimat* 
ing  it  at  the  delivery )    The  instrument  itself,  which  declares  the  cautioner,  is  sufficient 
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intimation  to  the  obHgee  that  it  is  at  his  peril  if  he  does  not  take  his  legal  remedy  in 
the  seven  years ;  but  it  is  perfectly  intelligible,  as  respects  the  co-obligor,  who  does  not 
appear  upon  the  instrument  to  be  an  express  cautioner,  that  there  shall  be  an  intimation. 
If  the  provision  as  to  a  clause  of  relief  in  the  bond,  which  gives  him  the  intimation  at 
once,  be  perfectly  intelligible,  Ib  it  not  consistent  with  the  remedy,  and  just  towards  the 
obligee,  that  if  the  bond  of  relief  is  apart  from  the  principal  instrument,  so  that  upon 
the  face  of  it  he  shall  have  no  such  notice,  he  shall  have  positive  intimation  of  the  bond, 
that  he  may  at  once  know  that  the  man  whom,  upon  the  face  of  the  instrument,  he 
never  could  have  discovered  to  be  a  cautioner,  and  therefore  entitled  to  avail  himself  of 
the  septennial  period,  is  a  cautioner ;  and  that,  therefore,  it  is  at  the  obligee's  peril,  if  he 
does  not  look  well  after  him  1    My  Lords,  the  cases,  when  you  come  to  look  into  them, 
are  really  in  favour  of  that  construction.     In  the  first  place,  the  case  of  Boss— that  I 
will  not  advert  to  particularly,  because  that  is  admitted  to  be  on  all-fours  with  this,  and 
that  if  the  one  stand  the  other  must ;  but  the  authority  of  that  case  is  disputed,  and  it 
is  said  that  subsequent  cases  do  not  bear  it  out.     I  do  not  think,  however,  that  this  is 
by  any  means  the  only  case.     I  think  the  case  of  Gordon  is  an  authority,  though 
decided,  undoubtedly,  on  the  other  point ;  yet  that  case  never  would  have  come  before 
this  House  for  their  decision,  if  this  case  of  Boss  was  not  well  decided.     The  judges  who 
decided  [442]  that  case  of  Gordon  had  certainly  the  same  view,  or  they  would  not  have 
found  ^  uiat  the  seven  years'  prescription  by  the  act  of  parliament  of  1695  doth  in  this 
'  case  run,  not  from  the  date  of  the  bond,  but  from  the  date  of  the  letter.'    Now,  there 
was  no  clause  of  relief  in  that  bond,  nor  was  there  any  bond  of  relief  apart.    Then, 
what  is  the  meaning  of  this,  if  a  clause  of  relief  in  the  bond,  or  a  bond  of  relief  apart,  is 
necessary  to  give  the  benefit  of  the  statute  of  1695  to  the  cautioner.    They  say  that  the 
prescription  in  the  act  of  parliament  of  1695  does  in  this  case  run,  not  from  the  date  of 
the  bond,  but  from  the  date  of  the  letter.     If  the  case  of  Boss  is  law,  it  is  an  authority 
for  this  decision ;  for  there  was  no  clause  of  relief  in  that  case,  neither  was  there  a  bond 
of  relief  apart  intimated  to  the  creditor.     If  it  is  not  law,  there  would  be  in  the  case  of 
Gordon  not  only  no  running  from  the  date  of  the  bond,  but  no  running  from  the  date  of 
the  letter ;  this  case  of  Goi^don,  therefore,  is  just  as  much  a  case  upon  all-fours  with  the 
present  as  the  case  of  Boss,  so  far  as  regards  the  first  point.     Then,  my  Lords,  I  find  the 
case  of  Douglas  was  decided  by  the  Court  of  Session  twice — explicitly  decided;  and 
though  true  it  is  that  the  Hoase  of  Lords  did  not  deal  with  that  proposition,  because  it 
was  unnecessary,  I  do  not  consider  that  to  be  an  overruling  of  the  judgment  of  the 
Court  below,  but,  as  far  as  it  goes,  the  decision  here  is  consistent  with  it ;  for  unless  the 
Court  were  of  opinion  that  the  septennial  period  would  but  for  other  circumstances  hare 
run,  there  would  have  been  no  necessity  to  go  into  that  other  point ;  and  the  House  of 
Lords  ought  to  have  said,  You  have  no  business  to  go  to  that)  for  the  septennial  period 
would  not  run.     Their  going  into  the  circumstances  seems  to  imply  that  it  would  have 
run,  but  for  those  circumstances.    Those  cases,  therefore,  appear  to  me  to  be  authoritiee 
applying  distinctly  to  the  case  now  before  your  Lordships.     Then,  my  Lords,  let  us  look 
to  the  authority,  at  least  to  the  decision  in  the  case  of  Ninian  Hill,  in  1787.     That  case 
recognizes  the  same  principle  here  contended  for,  and  I  cite  that)  though  a  distant  case, 
because  I  find  Mr.  Baron  Hume,  the  professor  of  Scotch  law,  resting  upon  it,  among 
other  authorities,  his  opinion  of  the  construction  of  the  act ;  he  cites  that  case,  as  weU 
as  the  case  of  Boss,  as  plainly  laying  down  the  law  in  the  way  I  state,  and  he  gives  it 
in  his  lectures  as  the  known  and  recognised  construction  of  the  act  of  parliament 
Erskine's  authority,  as.  far  as  it  goes,  is  to  the  same  effect     Lord  Bankton's  authority  is 
express ;  he  was  about  contemporaneous  with  the  decision  of  Burnet,  relied  upon  on  the 
other  side;  and  he  says,  'Immunity  to  cautioners  takes  place  where  no  diligence  is  done 
*  against  them  within  seven  years  of  their  obligation.'    This  holds  where  they  are  either 
bound  expressly  as  cautioners,  so  insert  in  the  bond,  or  a  bondof  relief  is  granted  to  them,  and 
intimated  to  [443]  the  creditor.     He  puts  two  cases,  just  as  I  do :    He  says,  if  either  the 
person  is  expressly  a  cautioner  by  the  frame  of  the  bond,  or,  not  being  a  cautioner  by  the 
frame  of  the  bond,  if  he  takes  a  bond  of  relief  apart,  and  intimates  that  to  the  obligee,  then 
the  act  applies,  which  is  just  the  case  at  bar.     Bumef  s  case  has  been  commented  upon  in 
the  course  of  the  argument^  as  it  was  in  the  Court  below :  that  case  was  clearly  decided, 
if  Lord  Kilkerran  is  any  authority,  it  was  clearly  decided,  if  Lord  Elchies  is  any  authority 
-^-on  this  ground,  that  the  word  *  for '  not  being  in  the  cautionary  obligation,  he  was  not 
a  cautioner  upon  the  face  of  the  bond.    Then,  if  he  was  not  a  cautioner  upon  the  face  of 
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the  bond,  he  comes  within  the  latter  clause,  and  he  behoved  to  have  a  separate  bond  of 
relief  intimated,  otherwise  he  did  not  come  under  that  part  of  the  statute,  namely,  the 
general  enactment  of  relief.  Upon  these  grounds  therefore,  I  entertain  no  doubt  that  the 
Court  of  Session  has  come  to  the  proper  decision  on  the  construction  of  this  statute,  and 
I  hope  we  shall  never  have  the  question  again  raised  in  the  Court  of  Session,  or,  at  all 
events,  not  again  brought  to  this  House. 

**  The  next  question  was,  whether  the  payment  of  interest  subsequent  to  the  seven 
years,  or  the  acknowledgment  of  intimation  of  assignation  by  the  cautioner,  was  sufficient 
to  take  him  out  of  the  statute  1  And  I  hold,  for  the  reason  I  am  about  shortly  to  assign, 
that  the  Court  below  was  right  here  also,  for  that  those  facts  did  not  take  the  case  out 
of  the  statute.  This  is  not  a  prescription  or  limitation  in  the  common  sense  of  the  word. 
I  have  stated  already,  in  going  over  the  act,  that  the  words  are  of  a  very  different  and 
much  stronger  nature,  and  that  they  effect  a  complete  extinguishment  of  the  debt^  as 
much  as  if  the  seal  were  raled  from  the  bond — as  much  as  if  there  was  a  release,  and 
even  more — it  is  a  statutory  extinguishment  of  the  cautionary  obligation ; — the  words 
are  as  strong  and  as  stringent  as  it  is  possible  for  lawyers  to  make  them.  My  Lords,  I 
find  this  is  the  opinion  of  a  very  high  authority  in  the  law  of  Scotland,  I  mean  that  of 
Erskine,  who  employs  almost  the  words  I  have  now  made  use  of;  for  he  says,  Hhough, 
'  in  compliance  with  the  common  way  of  speaking,  this  statute  is  classed  here  among 

*  those  which  establish  the  short  prescriptions,  it  would  seem  that  the  limitation  of 
'  cautionary  obligations  is  somewhat  stronger  than  the  prescription,  notwithstanding  the 

*  decision  observed  to  the  contrary.  The  act  1695  provides,  not  that  cautionary  engage- 
'  ments  shall  prescribe  in  seven  years — for  prescription  is  not  once  mentioned  in  the 
^  statute — bat  that  no  cautioner  shall  continue  bound  for  a  longer  term  than  seven  years, 
'  and  that  after  that  period  he  shaU  be  eo  ipso  free — this  emphatical  expression  seems  to 
'  be  made  use  of  on  set  purpose,  to  distinguish  the  limitation  from  prescriptions,  and  to 
'  make  the  [444]  lapsing  of  the  seven  years  a  virtual  avoiding  or  discharge  of  the  obli- 
'  gation.'  iMow,  can  I  say,  when  not  the  action  is  barred — when  not  the  remedy  is  taken 
away,  but  when  the  obligation  is  extinguished  and  nullified — that  the  payment  of  interest, 
which  he  was  not  bound  to  pay,  or  that  the  acknowledgment  of  the  intimation  of  a  sub- 
sequent assignation,  revives  the  obligation  and  again  restores  to  full  force  and  vigour  the 
debt,  after  it  had  previously  ceased  to  have  any  existence )  The  case  of  Carrick  which 
goes  the  length  of  deciding,  that  there  being  no  obligation  on  the  party  to  pay,  if,  under 
those  circumstances,  he  had  even  paid  the  principal,  he  would  have  a  right  to  call  for  it 
back,  is  strongly  in  favour  of  the  view  I  ti^e.  For  these  reasons  I  humbly  move  your 
LordJships  that  the  interlocutors  appealed  from  be  affirmed." 

The  House  of  Lords  ordered  and  adjudged,  That  the  interlocutors  complained 
of  be  af&rmed. 

AppeUanfs  -iw^^on^ieg.— Statute  1695,  c.  5.  Ross's  Lectures,  p.  81 ;  3  Ersk.  7,  9 ; 
1  Stair,  17,  3;  Ballantine,  22d  Jan.  1708  (Mor.  11,011);  Stewart,  22d  July  1712 
(Fountainhall  H.,  768) ;  More,  16th  Feb.  1710  (M.  11,011) ;  Scott,  8th  Feb.  1715  (Mor. 
11,012);  Forbes,  Feb.  1726  (Mor.  11,014);  Burnet^  29th  June  1742  (Mor.  11,018); 

Blackwood,  9th  June  1752  (Mor.  3396);  Kay,  4th  Dec.  1742  ( );  Hogg,  9th 

July  1765  (Mor.  11,029) ;  Howison,  7th  Dec.  1784  (11,030) ;  Elchies  v.  Bill  of  Exchange, 
No.  11 ;  Clerk  Home,  p.  20;  Gillespie,  15th  Jan.  1736  (Elchies  Bill  of  Exchange,  No.  11) ; 
Andrew,  (Buc.  Rep.  p.  52) ;  Douglas,  Heron,  and  Company,  20th  Nov.  1792  (Mor.  11,032). 

Besponden^s  iltrfAoi^*e«.— Statute  1695,  c.  5.     Clark,  10th  March  1792  ( — -)  ; 

Douglas,  Heron,  and  Company  ( ) ;  1  Ersk.  7,  24 ;  3,  3,  66 ;  Black.  Com.  p.  87 ; 

Gordon,  19th  Jan.  1715  (Mor.  11,037);  Ross,  11th  Dec.  1729  (Mor,  11,014);  Munro, 

22d  July  1741  (Elchies  Cautioner,  No.  10);  Hill,  Aug.  1787  (- );  Forbes,  IL  3,  2, 

3 ;  2  BanL  12,  30 ;  1,  23,  48 ;  2  Ersk.  2,  24 ;  Baron  Hume's  Lectures ;  1  Bell's  Com. 
p.  273 ;  Bell's  Prin.  p.  146 ;  Russell  on  Con.  p.  486 ;  2  Juridical  Styles,  2d  Edit  p. 
49;  BeU's  Law  Die.  v.  Prescription ;  M'Lellan,  8th  July  1725  (Mor.  4967);  Balfour, 
18th  Jan.  1670  (Mor.  5640) ;  Carrick,  5th  Aug.  1778  (Mor.  2931). 

Jtichardson  and  Connell — Mcmcreiff,  Webster,  and  Thomson, — Solicitors. 

[Cf.  Wilson  V.  Taiiy  1  Rob.  App.  152;  &toch  v.  M'Lagan,  17  R.  1126,  1127] 
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V.  Wilson  &  Shaw  445  [1  S.  145  ;  1  W.  &  S.  636  ;  8  S.  826]. 

John  and  William  Dixon,  Appellants. — The  Lord  Advocate  {Jeffrey) — Mr, 
SaTidford — Dr,  Lushington. 

MoNKLAND  Canal  Company,  Eespondents. — Mr,  John  Campbell — Mr,  Butherford. 

Et  contra  as  to  expences. 

17th  September  1831. 

AoQUiBSOSNCB. — Circumstances  under  which  (affirming  the  judgment  of  the  Court  of 
Session)  a  claim  for  repetition  of  money  alleged  to  have  been  paid  in  ignorance, 
held  to  be  barred. 

CoNDiOTio  iNDEBiTi. — Is  there  by  the  law  of  Scotland  a  condicHo  indebiHy  where  the 
ignorance  is  not /acH  hut  juris  t 

See  the  case  William  Dixon  v.  Monkland  Canal  Company,  1  Wilson  and 
Shaw,  p.  636.1 

It  appears,  that  when  the  Monkland  Canal  Company,  in  August  1801,  ndsed 
the  tonnage  from  the  ori^al  rate  of  Id.  per  ton  per  mile  to  1^.  on  all  distances 
less  than  nine  miles,  WiUiam  Dixon,  the  father  of  John  and  William,  objected  to 
the  legality  of  this  increase,  obtained  an  interdict,  and  withheld  payment  of  the 
dues.  The  Canal  Company  sued  him  before  the  Sheriff  of  Lanarkshire  for  the 
amount  incurred  up  to  the  28th  March  1804.  The  Sheriff  decerned  for  that 
amount  Dixon  presented  a  bill  of  advocation,  which  the  Lord  Ordinary  refused 
Dixon  acquiesced  in  this  judgment,  and  paid  up  the  arrears,  and  continued  to 
pay  the  increased  rate  untu  the  year  1815,  when  he  instituted  the  proceedings, 
and  brought  them  to  the  conclusion  detailed  in  the  report  of  the  case  above 
referred  to. 

Founding  on  the  judgment  thus  obtained  in  the  House  of  Lords,  his  sons, 
John  and  mlliam  Dixon,  raised,  in  1826,  a  new  action  of  repetition  against  the 
Canal  Company  concludu^  for  L.4023  as  the  excess  of  canal  dues  above  Id  per 
mile  paid  by  them  or  their  father  since  the  year  1801,  when  the  first  increase 
on  the  rate  had  been  made,  down  to  1815.  Subsequently,  how-  [416]  -ever,  they 
restricted  their  claim  to  the  excess  levied  after  the  28th  March  1804  The 
Canal  Company  pleaded  homologation  and  acquiescence  by  the  pursuers.  The 
Lord  Ordinary  having  reported  the  question  on  cases,  the  Court  found,  (May  27, 
1830,)  "  That  the  pursuers,  John  and  William  Dixon  Esquires,  have,  in  their 
"  pleadings  and  at  the  bar,  abandoned  that  part  of  their  claun  which  relates  to 
'*  the  dues  said  to  have  been  exacted  prior  to  the  20th  March  1804,  and  there- 
"  fore  assoilzie  the  defenders  therefrom ;  and  as  to  the  claim  for  repetition  of 
''  the  other  sums  concluded  for.  Find,  that  Mr.  Dixon,  having  voluntarily  paid 
"  these  duties,  and  having  failed  to  put  the  Monkland  Canal  Company  on  its 
"  guard  by  any  requisition  or  intimation  that  the  Company  should  de^n  the 
"  canal,  or  that  otherwise  he  did  not  consider  himself  liable  for  the  duties,  the 
**  ^MTsneTB,  post  tantum  temporis,  are  not  entitled  to  repetition  of  these  duties, 
"  and  therefore  sustain  the  defences  founded  on  the  above  circumstances, 
**  assoilzie  the  defenders  from  the  conclusion  of  the  action,  and  decern :  Find  no 
"  expences  due  by  either  party." 

Dixons  appealed  on  the  merits;  the  Canal  Company  as  to  the  costs. 

Diocons. — The  duties  in  question  were  paid  in  error,  and  consequentiy  Hw 

^  In  page  638  of  the  report  of  the  case,  delete  from  lines  12  and  13  the  woids^ 
"  which  was  not  challenged  or  objected  to,  but,"  and  introduce,  "  which  were  challenged 
by  Dixon,  but  without  success.  In  1816,  however," — and  in  the  beginning  of  Lord 
Gifford's  speech  substitute  " William  Dixon  "  for  "John  Dixon." 
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appellants  are  entitled  to  repetition.  The  present  is  precisely  the  case  to  which 
the  condictio  indebiti  applies.  The  point  is  no  longer  open,  as  the  right  to 
recover  has  been  settled  by  a  judgment  of  the  House  of  Lords,  in  a  case  between 
the  same  parties,  and  relating  to  the  same  matters.  It  is  altogether  out  of  the 
question  now  to  enter  on  the  inquiry  whether  the  Company  could  increase  the 
rates  before  deepening  the  canaL  There  never  was  any  act  of  homologation  by 
the  appellants  or  their  father;  nor  was  there  any  voluntary  acquiescence.  Pay- 
ment was  refused,  and  ultimately  was  yielded  to  only  under  the  pressure  of  a 
decree  of  Court ;  but  the  error  of  a  court  of  justice  should  not  prejudice  the 
party  paying  on  compulsion. 

[447]  Mankland  Canal  Company, — ^This  is  a  very  dififerent  question  from  the 
one  carried  to  the  House  of  Lords  in  1825,  and  the  judgment  there  pronounced 
cannot  avail  the  appellants  in  the  present  claim.  The  decree  of  the  shenfif, 
aflBrmed  by  the  Loiti  Ordinary,  creates  a  res  jvdicata,  which  the  appellants  can- 
not overcome ;  besides,  they  are  bound  by  acts  of  homologation  and  acquiescence 
on  the  part  of  their  father.  The  doctrine  of  condictio  indebiti,  on  which  they 
rely,  is  inapplicable  here ;  at  the  best  it  is  founded  on  equity,  and  would  be  met 
by  the  equity  of  protecting  present  shareholders  from  making  a  restitution, 
which,  if  due  at  all,  should  have  been  exacted  from  the  partners  of  the  Company 
when  the  increased  rates  were  levied.  Besides,  it  is  preposterous  for  representa- 
tives to  bring  forward  a  claim,  which,  in  fact,  was  abandoned  by  the  predecessor 
himself. 

Lord  Chanobllor. — "  My  Lords,  I  am  not  impressed  sufficiently  with  the  danger  of 
appearing  to  sanction  the  introduction  of  any  thing  novel  in  the  law  of  Scotland,  and 
thereby  to  unsettle  the  fixed  principles  of  jurisprudence  of  that  country,  to  induce  me 
to  abstain  from  delivering  to  your  Lordships  the  opinion  I  have  formed  upon  this  case, 
even  though  I  am  perfectly  sensible,  that  to  one  or  two  of  your  Lordships  I  may  appear 
to  run  counter  to  some  of  the  authorities  which  have  been  cited  at  the  Bar.  I  do  not 
think  that  it  is  necessary,  in  order  to  dispose  of  this  case,  to  raise  the  general  question, 
Whether  a  party  can  recover  money  paid  under  a  mistake  of  law,  or  without  due  know- 
ledge of  all  the  facte,  and  (for  this  qualification  must  be  added,  even  in  an  English 
Court,)  where  there  is  nothing  against  good  conscience  in  retaining  the  money ;  that  is 
to  say,  where  the  payor  has  not  been  induced  to  pay  by  any  ignorance  impressed  upon 
him,  as  it  were,  by  the  person  procuring  it  to  be  paid,  or  any  other  fraudulent  inter- 
position, which  would  make  it  contrary  to  good  conscience  for  him  to  retain  it.  I  hold 
it  neither  to  be  a  wise  nor  a  convenient  course  for  Courts  of  Justice  to  go  out  of  their 
way  to  moot  general  propositions ;  yet^  on  the  other  hand,  we  ought  not  to  feel  too  great 
an  indisposition  to  advert  to  them,  when  the  natural  course  of  a  case,  upon  its  own 
merits  and  facts,  leads  us  very  near  any  important  principle;  because,  although  the 
settlement  of  the  point  is  not  of  the  first  necessity,  it  is  very  proper  that  the  law  should 
be  so  settled.  My  Lords,  if  all  the  things  which  are  now  reckoned  obiter  dicta — that 
is  to  say,  all  matters  which  are  not  of  the  first  necessity  to  the  question  before  the 
Court — ^were  struck  out  of  some  of  our  old  reports,  (I  particularly  refer  to  the  most 
celebrated  of  these  reports,  namely.  Lord  Coke's,)  a  very  great  part  of  the  '  Corpus 
*  [448]  Juris  Anglicani '  would  not  have  existed,  because  many  of  the  resolutions  of  the 
Judges  in  the  Courts  are  not  of  the  first  necessity  to  the  decision  of  the  cases  upon 
which  they  were  come  to.  I  could  mention  various  instances  to  which  this  observation 
applies.  Those  resolutions  of  the  Courts  are  not,  however,  wide  of  the  point ;  they  are 
germain  to  the  matter  in  issue,  and  they  are  reckoned,  at  this  day,  of  as  much  authority 
in  settling  the  law  as  if  they  were  express  decisions  upon  the  points  in  issue.  Now,  I 
think  the  present  case  comes  so  very  near  the  question  I  have  mentioned  as  to  make  it 
rather  convenient  I  should  say  a  word  upon  it. 

''No  doubt  there  was  a  great  difference  of  opinion  among  the  Roman  lawyers,  as  to 
the  limits  of  the  proposition,  how  far  ignorantia  juris^  or  ignorantia /acti  might  be  held 
to  give  a  title  to  the  protection  of  a  condictio  indebiti^  and  as  to  how  far  tike  doctrine 
relating  to  indebiti  solutio  was  confined  to  cases  where  the  fact  was  unknown  or  mis- 
taken, or  extended  also  to  cases  where  the  law  was  unknown  or  mistaken.  A  great 
distinction  was  taken  between  a  volunteer  payment  and  one  where  the  party  was  in 
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damno  vitando ;  and  we  may  say  there  is  authority  in  the  civil  law  which  carries  the 
proposition  to  the  length  of  patting  a  party  who  is  the  payor  of  an  indebUum  in  the 
situation  of  the  party  who  has  made  an  indebiti  eoltdto,  and  therefore  entitled  to  a 
eandtdio  indebiti.  But  whoever  has  attended  to  this  subject  will  be  satisfied,  that  it  is 
hardly  possible  to  conceive  a  question  which  raises  more  difficulties,  and  which,  in 
explicating  it,  and  following  it  into  its  consequences,  would,  in  practice,  be  attended 
with  more  interminable  mischiel  Now  I  will  not  go  widely  into  this  field,  but  I  will 
just  stay  to  comment  a  little  upon  a  case  which  raises  this  point  at  once,  and  in  very 
lively  colours ;  I  mean  the  case  of  Garrick.  It  is  needless  to  say  that  this  is  the  only 
decision  where  you  have  all  the  facte  which  are  relied  upon,  either  by  the  counsel  at 
the  Bar  or  referred  to  by  the  text-writers,  as  authorizing  the  general  proposition,  that  it 
makes  no  difference  whether  the  ignoraniia  is  ignorantia  juris  or  ignorantia  facH ;  and 
when  we  come  to  look  at  it,  we  find  that  the  proposition  is  at  all  events  obiter  dictum 
in  that  case,  because  it  is  clear  there  was  ignorantia  facti  there ;  for  the  party  alleged 
that  he  was  ignorant  that  the  seven  years  had  elapsed,  although  in  fact  there  had 
been  a  lapse  of  eight  years.  It  is  in  the  course  of  the  argument  that  the  observation 
comes  from  the  Bench^  which  alone,  and  not  the  principal  point  of  the  case,  is  the 
ground  of  this  case  being  cited  in  the  question  before  us.  '  It  makes  no  difference,' 
the  Bench  say,  'whether  the  payment  was  made  from  error  of  law  or  of  fact;  it 
'  is  sufficient  that  it  proceeded  from  mistake ;  and  when  payment  is  made  sine  eausA^ 
'  it  will  be  presumed  to  have  proceeded  from  error,  and  not  donation,  [448]  unless 
'  the  contrary  can  be  proved.'  Now,  observe  what  the  consequence  of  that  pro- 
position would  be,  if ,  as  the  Judges  say,  it  makes  no  difference  whatever  as  to  the 
indebiti  solutio  and  the  condietio  following  upon  it,  whether  the  indebitum  was  paid  from 
error  of  fact  or  from  error  of  law.  Then  it  is  clear,  that  if  a  person  makes  an  error  with 
respect  to  the  law  touching  the  period  of  limitation,  in  law  he  was  not  bound  to  pay ; 
there  was  no  law  to  make  him  pay,  except  the  natural  duty  to  pay  his  debt,  but  that  was 
all.  It  was  not  like  the  natural  duty  of  a  man  to  provide  for  his  child.  He,  from  ignor- 
ance of  the  law,  paid ;  but  if  he  had  known  the  law,  he  would  not  have  paid.  'Dien, 
what  a  door  does  that  openi  It  opens,  at  all  events,  an  inquiry  in  each  particular  case. 
I  cannot  withdraw  from  that  proposition,  nor  can  I  allow  counsel  to  withdraw  from  it, 
unless  he  will  provide  a  shelter  from  its  scope,  by  showing  some  restriction  of  it  which 
shall  be  consiBtent  with  principle.  Now  see  the  sort  of  inquiries  to  which  this  would 
lead.  A  man  alleges,  that  he  would  not  have  paid  if  he  had  known  the  law.  '  I  was 
*  bound  for  a  friend,'  says  he,  '  but  if  I  had  known  that  thereby  I  was  not  jointly  and 

<  severally  liable,  I  should  have  taken  care  not  to  have  paid  till  the  principal  was  dis- 
'  cussed ;  for  that  is  the  Scotch  law.  But  I  have  paid.  I  knew  all  the  i^ts — I  knew 
'  that  he  had  not  been  discussed,  but  I  did  not  know  the  law ;  I  did  not  know  that 
'  this  was  a  bond  which  made  me  a  cautioner,  and  therefore  that  I  was  entitled  to  dis- 
'  cussion.  And  having  taken  the  opinion  of  counsel,  who  tell  me,  that  in  a  case  lately 
'  in  the  Court  of  Session,  it  was  held  that  if  A.  becomes  bound  jointly  and  severally  with 
'  B.  for  sums  of  money  lent  to  B.,  that  is  not  a  cautionary  bond ;  therefore  I  did  not 
'  think  I  was  a  cautioner,  and  therefore  I  paid  the  money  under  ignorance.  It  is  very 
'  true,  I  took  the  opinion  of  counsel,  and  he  referred  me  to  the  book,  and  I  saw  as 
'  plainly  as  possible  what  you  now  explain  to  me,  that  by  the  terms  of  my  bond  I  was 
'  a  cautioner ;  but  I  am  a  very  stupid  sort  of  a  man.  I  had  got,  it  is  true,  a  very  leanied 
'  opinion,  and  I  had  access  to  all  that  you  have  access  to,  plus  the  opinion  of  counsel 
'  which  you  never  saw;  but  I  am  very  stupid,  and  I  did  not  understand  the  legal 
'  phrases,  and  therefore  I  did  not  know  what  discussing  means,  or  that  I  was  entitled 
'  to  it.     Discussing  means  a  very  different  thing  among  different  classes  of  people,  and 

<  I  did  not  know  the  meaning  of  the  words,  and  therefore  I  paid  in  entire  ignorance  of 
'  the  law.  I  knew  all  the  facts,  and  there  was  no  fraud  practised  upon  me.  I  was  told 
'  I  paid  at  my  peril ;  but  I  thought  I  ran  no  risk  in  paying,  and  I  thought  I  was  bound 
'  to  pay,  having  set  my  name  to  the  paper.'  Such  would  be  the  defence  always  set  np. 
Then  are  we  in  each  par-  [450]  -ticular  instance  to  measure  and  gauge  the  knowledge  of 
law  which  an  individual  has)  and  having  got  at  that  knowledge  are  we  to  gauge  hm 
capacity  to  make  the  law  apply  to  facts  1  because  you  must  consider  each  person,  under 
this  doctrine,  as  you  would  a  lawyer,  and  you  must  consider  how  far  he  has  that  which 
was  said  to  be  the  talent  of  a  lawyer  by  civilians ;  practicus  habitus  applieqndi  leges 
casibus  obvenientibus.    He  says,  '  I  know  the  law,  but  I  could  not  apply  the  law  to  Uie 
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*  facts  in  my  own  case,  and  therefore  I  made  the  same  mistake  which  many  a  lawyer 

*  had  done  before  me ;  and  though  I  knew  the  law,  yet  not  having  the  faculty  of  apply- 

*  ing  it  to  the  facts  of  my  own  case,  I  paid  the  money,  which  you  now  clearly  show  me 
<  that  I  ought  not  to  have  paid ;  therefore  I  am  entitled  to  condietio  indebiti,  for  the 
'  Judges  have  said,  in  Carrick's  case,  that  it  is  quite  immaterial  whether  it  is  ignorance 
'  of  the  law  or  of  the  fact.'    Now  these  absurdities  are  so  gross  that  it  forces  the  admis- 
sion that  there  must  be  some  qualification,  but  I  have  not  been  able  to  ascertain  what 
that  is.     Is  it  to  be  communis  error  ;  that  is  to  say,  that  all  mankind  thought  the  law  to 
be  so  till  it  was  set  right  by  subsequent  decision,  or  a  declaratory  Act  of  Parliament,  and 
that  whatever  is  done  under  that  impression  is  to  be  considered  invalid )    But  that  clearly 
will  not  cover  this  case ;  for  there  was  here  no  common  error.     There  was  a  decision  in 
the  Court  below,  and  that  was  afterwards  reversed  here ;  but  it  cannot  be  said  to  be  a 
case  of  universal  error,  nor  is  it  a  case  in  which  the  law  was  changed  by  a  declaratory  act, 
or  by  what  has  been  called  judge-made  law,  that  is  to  say,  a  judicial  interpretation,  affixed 
either  to  a  part  of  the  common  law  or  to  a  part  of  the  statute  law.     That  cannot  be  said 
to  be  the  limit  of  the  proposition,  because  a  thousand  cases  may  be  put^  and  among  others 
this  very  case  of  Carrick,  in  which  it  was  said,  that  even  though  he  had  know  that  the 
time  had  elapsed,  still,  if  he  was  ignorant  of  the  law,  he  was  entitled  to  the  eondictiOy  it 
being  immaterial  whether  it  was  the  fact  he  did  not  know,  or  the  law  he  knew  not 
Now  I  apprehend  it  is  from  a  view  of  all  these  inconveniences,  and  the  interminable  mis- 
chief that  would  arise  from  allowing  that  defence  to  be  set  up,  and  the  impossibility  of 
affixing  such  a  qualification  to  the  proposition  of  ignorance  of  the  law  being  a  sufficient 
objection,  that  our  Courts  here  have  imiformly  laid  down  the  rule,  according  to  the  case 
which  has  been  referred  to  of  Bilbie  v.  Lumley,  and  that  case  in  2d  East  which  I  have 
referred  to  since  the  argument  began.     The  old  case  of  Lowrie  v.  Bowdieu  is  the  main 
case ;  but  it  appears  never,  in  Westminster  Hall,  to  have  undergone  any  great  contention. 
Though  it  was  at  one  time  rather  doubted,  it  never  was  denied,  nor  is  there  any  good 
decision,  except  a  dictum  which  has  been  referred  to  at  nid  priua,  that  can  be  said  to 
[461]  be  an  authority  against  the  doctrine.     It  is  in  the  nature  of  what  you  would  call 
an  exception  of  estoppel,  that  a  man  shall  not  be  heard  to  say  he  does  not  know  the  law, 
inasmudi  as  if  you  allow  him  to  say  he  does  not  know  the  law  you  have  no  certain  rule 
whereby  to  ascertain  whether  he  knows  it  or  not;  you  have  no  means  of  knowing 
whether  it  is  a  bond  fide  defence,  or  a  defence  in  pessimd  fide  ;  and  you  have  no  such 
hold  over  persons  as  you  have  where  the  only  question  is  as  to  their  ignorance  of  the 
fact     It  is  subject  to  this  important  qualification  no  doubt,  that  if  I  allow  a  man  to  pay 
me  money,  I,  knowing  that  he  is  ignorant  of  the  law,  and  knowing  that  he  would  not 
pay  the  money  if  he  were  not  ignorant  of  the  law,  and  I  myself  knowing  the  law,  and 
being  accessary  to  getting  him  to  pay,  or  getting  some  person  to  misinform  him  of  the 
law,  and  then  getting  payment  from  him  under  that  superinduced  ignorance — it  is  clear 
in  tiiat  case  it  would  not  avail  me,  and  that  the  money  may  be  taken  back  by  an  action 
for  money  had  and  received.    It  has  been  doubted  whether  in  that  case  a  bill  in  equity 
would  not  lie.     There  is  a  case  in  1st  Peere  Williams  which  has  been  much  discussed 
lately  in  the  Court  of  Chancery,  in  which  a  suit  of  that  sort  was  brought  for  the  repay- 
ment of  the  money ;  but  Courts  of  Equity  are  justly  inclined  against  the  doctrine. 
However,  it  is  dear  the  money  which  is  so  obtained  by  fraud  may  be  recovered  back  at 
law ;  but  that  is  quite  a  different  case.     Now  is  there  any  great  hardship  in  this  con- 
clusion)    Is  it  not  the  same  principle  upon   which  the  whole  doctrine  respecting 
ignorardia  juris  in  criminal  cases  is  founded  !    Can  it  be  said  to  be  a  much  harder  case 
for  a  party  to  be  bound  by  what  he  does  quoad  dvHem  effectum,  that  is,  to  lose  his 
money,  than  it  is  that  he  should  be  bound  quoad  criminalem  effectum,  that  is,  to  lose  his 
liberty  and  his  life  t    And  yet  no  man  can  be  allowed,  in  answer  to  a  criminal  charge, 
to  get  up  and  say,  I  did  not  know  the  law.    You  are  bound  to  know  it^  or,  which  is  tiie 
same  thing,  you  shall  be  treated  as  if  you  did  know  it     Cases  no  doubt  might  be 
enumerated  in  which  the  most  grievous  hardship  may  have  arisen,  such  as  to  give 
the  party  a  claim  to  the  mercy  of  the  Crown;  for  example.  Lord  Ellenborough's  act, 
by  which  what  had  before  been  a  misdemeanor  was  made  a  capital  felony,  was  to  tc^e  effect 
within  a  week,  and  therefore  before  it  would  be  known  in  the  county  of  Kerry,  a  part 
of  the  kingdom  where  perhaps  it  was  very  likely  to  be  wanted ;  and  yet  under  those 
circumstances  a  man  might  indeed  have  said,  I  live  in  the  county  of  Kerry,  and  I  did 
not  know  that  the  act  had  passed,  but  he  would  notwithstanding  have  been  liable  to  be 
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convicted,  and  he  would  not  have  been  heard  to  say  that  he  did  not  know  the  law. 
Many  laws  are  not  known  to  the  persons  who  are  most  the  subjects  of  criminal  juris- 
prudence, namely,  the  [462]  inferior  classes  of  the  community ;  tiiey  are  the  least  Hkely 
to  know  of  a  law  that  has  been  passed,  but  they  are  never  allowed  to  say  that  they  did 
not  know  it  Now  why  is  this  1  Not  that  there  is  not  a  great  hanlship ;  not  that 
there  is  not  a  manifest  natural  equity  in  allowing  them  to  urge  this  plea ;  but  it  is  not 
even  allowed  to  be  urged  in  mitigation  of  puni^ment,  much  less  as  a  defence  to  the 
prosecution,  on  account  of  the  interminable  confusion  and  the  innumerable  mischiefs 
that  would  arise  if  you  opened  the  door  to  any  such  defence.  But  are  there  not 
mischiefs  of  the  same  kind  applicable  to  civil  jurisprudence,  similar  and  parallel  to  the 
mischiefs  in  criminal  jurisprudence  1  There  are  the  mischiefiB  that  have  been  pointed 
out,  and  with  reference  to  which  our  Courts  have  held,  that  the  same  principle  applies, 
not^  as  Mr.  Justice  Chambre  argues,  in  the  last  case  on  the  point,  upon  the  ground  that 
ignorantia  juris  non  excused^  which  is  the  principle  as  applied  to  criminal  cases,  but  it  is 
this,  that  nobody  shall  be  allowed  to  say  he  does  not  know  the  law,  because  the  law- 
giver can  only  proceed  and  judge  upon  one  assumption,  that  the  law  is  known  to  the 
community,  and  that  he  is  dealing  with  persons  in  every  case  who  are  cognizant  of  the 
law ;  that  tbe  law  may  be  known  to  every  person,  and  that,  therefore,  it  is  not  unreason- 
able to  presume  that  it  is  known  to  every  person.  But  he  cannot  presume  the  fact  to 
be  known  to  every  person.  On  the  contrary,  ignorance  of  the  i^t  is  almost  a  necessary 
occurrence  in  many  cases ;  and  therefore,  though  the  law  may  be  presumed  to  be  known, 
the  fact  cannot  be  presumed  to  be  known.  Upon  these  grounds,  I  cannot  conceive  how, 
in  any  country  where  many  transactions  and  dealings  are  carried  on  between  man  and 
man,  and  where  many  law  suits  arise,  any  system  of  law  can  exist  or  can  be  conveniently 
administered  if  it  is  not  to  be  maintained  in  this  way.  My  Lords,  I  have  disposed  of 
the  case  of  Carrick ;  but  there  is  also  the  case  of  Stirling,  of  which  the  whole  report  is 
'  condicHo  indehiti  sustained  to  one  who  had  paid  enwe  juris*  Now  this  is  certainly 
as  meagre  a  case  as  I  ever  heard  cited,  and  for  aught  I  know,  if  the  facts  came  to  be 
looked  into,  it  might  not  bear  out  this  conclusion  attempted  to  be  drawn  from  it  It  is 
a  case  which  has  very  little  weight  with  me.  As  to  the  authority  of  Erskine,  when  a 
principle  is  manifestly  dangerous,  and  one  which  cannot  be  followed  without  grievous 
abuses,  which  no  limitations  that  can  be  assigned  to  it  are  in  the  least  likely  to  prevent^ 
it  would  require  even  stronger  authority  than  his  to  induce  me  to  follow  such  a 
principle.  But  truly,  if  what  is  contended  for  be  the  undoubted  law,  it  is  a 
marvellous  thing  that  there  should  be  no  other  cases  in  support  of  it  If  our 
forefathers  had  considered  it  the  law,  it  is  odd  that  it  should  never  be  distinctly 
set  up;  because  ignorance  of  law  is  much  more  common  than  igno-  [4B^  -ranee 
of  fact  A  poor  man  is  more  likely  to  pay  money  under  an  ignorance  of  the  law 
than  under  ignorance  of  the  fact,  inasmuch  as  a  common  man  is  likely  to  know 
the  facts  of  his  case,  but  he  may  easily  not  know  the  law.  Such  a  person  might  very 
likely  pay  money  under  ignorance  of  the  law,  and  he  would  very  naturally  say  to  his 
attorney,  I  have  paid  the  money  to  such  a  person,  and  his  attorney  would  say.  You 
were  not  bound  to  pay  it,  and  you  have  only  to  bring  an  action  to  recover  it  back. 
Therefore  it  is  extraordinary  that  no  actions  have  been  founded  upon  that  state  of  ^ts, 
which  is  much  more  likely  to  have  given  rise  to  such  payments,  and  therefore  to  have 
given  rise  to  these  actions,  than  the  other  case,  the  only  one  in  which  actions  have 
arisen,  namely,  ignorance  of  the  fact  It  is  very  marvellous  that  there  is  hardly  any 
such  thing  to  be  found  as  an  action  founded  upon  a  payment  made  under  a  mistake  oi 
law,  and  it  tends  to  make  me  greatly  question  its  being  the  law  of  Scotland,  as  it  is 
now  contended  to  be.  No  doubt  one  feels  a  great  disinclination  to  state  any  opinion 
which  goes  against  a  high  authority ;  but  it  is  a  great  comfort  to  find,  that  when  I  look 
at  the  facts  of  this  case  there  are  so  many  specialties  in  it  as  make  it  possible  to  dispoae 
of  it  without  distinctly  and  specially  deciding  this  point  As  to  the  plea  of  res  judieatti^ 
that  is  not  tenable.  As  to  homologation,  there  is  no  pretence  for  talking  of  it,  because 
homologation  is  by  a  person  who  does  one  act  which  recognizes  the  validity  of  another 
act^  and  in  doing  which  he  makes  use  of  the  other  act  Here  there  is  nothing  like  thi^ 
There  is  no  homologation  of  the  act  of  payment  in  question.  But  as  to  acquiesoenoe 
the  case  is  very  strong.  Now,  with  reference  to  the  question  between  these  parties 
before  this  House  upon  a  former  occasion,  though  I  am  bound  to  entertain  great  respect 
for  your  Lordships'  judgments,  I  might  entertam  some  doubts  about  that  case  if  it  were 
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now  here  for  decision,  and  I  think  at  least  it  will  be  admitted  that  it  goes  very  far — as 
far  as  Mr.  Dixon  had  any  title  to  claim  upon  the  facts  of  the  case.  He  brought  his 
action  for  monies  paid  by  him  between  1815  and  1819,  and  the  Court  ordered  those 
monies  to  be  paid  back.  Why  did  he  not,  at  the  same  time  that  he  set  up  the  liability 
of  the  other  party  to  pay  from  1814  to  1819,  go  from  1815  backwards  to  1804,  and  ask 
for  those  eleven  years  as  well  as  the  four  years  which  he  did  claim  1  Is  not  the  present 
in  the  nature  of  a  stale  demand  1  Is  not  this  one  of  those  demands  which  are  exceed- 
ingly discouraged,  even  in  a  Court  of  law,  but  which  in  a  Court  of  eqmty  lie  under  the 
greatest  discredit,  and  are  received  with  the  utmost  difficulty?  Is  not  this  lying-by 
injurious  to  the  other  party)  Is  it  not  preventing  him,  by  giving  him  no  notice,  from 
doing  that  which  if  he  had  had  notice  in  all  probability  he  would  have  [464]  done  1 
Therefore,  independently  of  the  proposition  that  there  was  here  a  perfect  knowledge  of 
the  fact^  and  that  ignorance  of  the  law  is  all  that  can  be  pleaded,  are  not  these  special 
circumstances  sufficient  of  themselves  to  make  the  ground,  as  they  were  made  the  ground, 
of  the  decision,  and  the  final  decision  which  was  pronounced  below )  Upon  the  whole, 
I  cannot  advise  your  Lordships  to  carry  the  judgment  in  the  former  case  between  Dixon 
and  the  Company  one  whole  or  one  hsif  year  further  back  than  the  year  1815.  It  is 
true  there  is  no  statute  of  limitations  relied  upon ;  it  is  true  there  is  no  rule  of  limitation 
to  exclude  the  claim ;  and  it  is  true,  undeniably,  that  by  the  law  of  Scotland  a  man  may 
come  at  the  end  of  forty  years,  as  if  it  were  only  forty  days,  for  the  repayment  of 
money  paid  under  ignorance.  At  the  same  time  the  Court  will  always  be  very  astute 
to  take  hold  of  any  means  of  defeating  stale  claims,  when  they  can  do  it  without  violat- 
ing any  established  principles  of  law.  Upon  these  grounds  I  shall  submit  to  your  Lord- 
ships that  this  decree  should  be  affirmed,  and,  under  the  peculiar  circumstances  of  this 
case,  I  feel  no  disposition  to  affirm  this  decision  with  costs,  or  to  give  the  costs  in  the 
Court  below.  With  respect  to  the  cross  appeal,  there  may  be  some  doubt  as  to  costs. 
If  there  ought  to  have  been  no  cross  appeal,  it  may  be  a  question  whether  the  present 
appellants  and  respondents  in  the  cross  appeal  ought  not  to  have  their  costs  in  the 
cross  appeal.  But  on  the  whole,  in  moving  your  Lordships  to  affirm  the  decree,  I  shall 
not  move  your  Lordships  that  costs  shall  be  given  in  either  case." 

The  House  of  Lords  ordered  and  adjudged,  That  the  interlocutor  complained 
of  be  affirmed. 

.  Appellants  Atah(mtie8.—3  Ersk.  3,  93 ;  1  Bank.  8,  23,  28 ;  Stirling,  26th  July 
1733  (NL  2930);  Carrick,  5th  Aug.  1778  (Mor.  2931);  Act  1790;  Bone  Weavers  of 
Ayr,  Digest  L.  12  to  Sect.  1 ;  1  Stair,  7,  9 ;  3  Ersk.  3,  54. 

Regpondentf^  AuihoriHes. — Haldane,  11th  Dec.  1814  (Mor.  Ap.  1,  B,  and  Mai.  Fides 
No.  3);  Jackson,  5th  July  1811  (F.C.  xvi.  318,  No.  94);  Duke  of  Roxbuighe,  17th 
Feb.  1815  (F.C.  xviii.  227,  No.  59);  Turner,  3d  March  1820  (Fac  ColL  xx.  118,  No. 
31) ;  Vans  Agnew,  19th  May  1826  (4  S.  D.  604) ;  BQbie,  2  East^  469 ;  Farmer,  2 
Black.  Eep.  824;  Mann,  4  Term  Eep.  561 ;  Lothian,  3  Bos.  and  Puller,  520 ;  Jemy, 
3  Maule  and  Selw.  378;  Stevens,  12  East,  38 ;  Brisbane,  5  Taunton,  143;  Shyrink,  4 
Barn.  &  Cress.  281;  Act  1790  and  1770;  Wilson,  7th  Dec.  1830  (4  W.  S.  398); 
Smyth  V.  Pentland,  20th  May  1809  ;  BuUer's  Nisi  Prius,  p.  236  ;  Gregory,  3  Espinasse, 
p.  113. 

Spottiswoode  and  Bobertson — Richa/rdson  and  Connell, — Solicitors. 

[Cf.  Boss  V.  M'Kerme,  5  D.  153 ;  Dickson  v.  ffalbert,  16  D.  586  passim ;  Balfour 

V.  Smiih  ^  Logan,  4  R.  461.] 
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V.  Wilson  Sc  Shaw  455  [5  S.  266,  417  ;  7  8.  772 ;  8  8.  1054]. 

James  Huntbb,  (Eoughkad's  Trustee,)  Appellant. — Dr.  LusMngUm — Mr. 

Rutherford. 

IsBOEL  Dickson,  Bespondent. — Lord  Advocate  {Jeffrey) — PaUon. 

19th  September  1831. 

Husband  and  Wife. — ^A  husband  and  wife  having  executed  a  contract  of  separation  and 
aliment,  whereby  the  husband  bound  himself  to  pay  to  his  wife  daring  her 
life  and  separation  an  annuity  of  L.30  per  annum,  in  consideration  of  whidi  she 
renounced  all  legal  claims  against  him ;  and  the  husband  having  died  while  the 
contract  of  separation  was  unrevoked,  held  (affirming  the  judgment  of  the  Court  of 
Session),  that  the  wife  was  not  bound  by  that  contract  of  separation,  but  was,  on 
his  death,  entitled  to  her  legal  provision  as  his  widow,  the  annuity  not  being  fair, 
onerous,  and  adequate,  in  the  pecuniary  circumstances  of  the  husband. 

Isobel  Dickson  was  married  in  1814  to  James  Boughead,  tenant  in  Jordan- 
field,  and  resided  with  him  until  April  1815,  when,  not  living  happily  together, 
they  executed  contract  of  separation  and  aliment.  By  tins  deed  Boughead 
bound  himself  "  to  make  payment  to  the  said  Isobel  Dickson  of  the  sum  of  L.30 
"  sterling  during  the  said  Isobel  Dickson's  life  and  the  continuance  of  the  present 
*'  separation,  but  declaring  that  the  said  annual  payment  shall  be  in  fuU  of  all 
''  claim  which  she,  the  said  Isobel  Dickson,  has  or  might  have  had  right  to 
''  from  or  against  the  said  James  Boughead,  or  his  means  and  estate,  ei&er  in 
"  virtue  of  hery^**  relictce,  or  any  other  right  or  privilege,  though  not  here  enumer- 
"  ated,  to  which  a  lawful  wife  is  entitled  by  law  or  otherwisa" 

On  the  other  hand,  she  bound  herself  to  live  separate  from  him  during  her 
life,  and  "  accept  of  the  said  sum  of  L30  sterling,  settled  on  her  in  manner  fore- 
"  said,  in  full  of  all  claim  for  separate  aliment,  board,  clothes,  or  other  necessaries 
''  and  expenses  of  all  kinds,  which  she  can  or  might  demand  by  law  &om  the 
''  said  James  Boughead,  or  his  means  and  effects,  or  can  or  might  claim  from  his 
"  heirs,  &c.,  either  in  virtue  of  her  jus  relictce,  or  in  virtue  of  any  other  right  or 
"  privilege  to  which  a  lawful  wife  is  entitled  by  law  or  otherwise ;  all  which 
"  rights  and  privil^es  she,  the  said  Isobel  Dickson,  herely  renounces  for  ever." 

[466]  Two  professional  men  were  consulted  about  the  deed,  and  the  draft  of 
it  was  revised  by  the  wife  and  her  brother,  a  farmer.  On  averaging  the  amount 
of  the  aliment,  no  state  of  funds  was  exhibited,  but  the  husband  said  he  could 
not  make  the  provision  large,  and  his  farm  was  allied  to  be  at  that  time  a 
losing  concern.  He  was,  however,  possessed  of  visible  means,  and  he  had 
expectations  from  rich  relations.  In  1822  he  succeeded  to  L.5143  from  a 
brother,  and  when  he  died  in  1824  his  whole  funds  (his  own  and  what  his 
brother  had  left  him)  were  about  L.8696.  It  subsequently  appeared  that  at 
the  date  of  the  separation  his  own  free  funds  had,  in  fact,  amounted  to  L.2711, 
of  which  L1200  was  invested  in  heritable  security.  He  left  no  lawful  children, 
but  conveyed  his  whole  effects  to  Hunter  and  others,  as  trustees,  for  the  purpose 
of  dividing  his  free  residue  among  his  grand-children  by  a  natural  daughter. 
At  his  death  his  wife  was  enjoying  her  stipulated  aliment,  and  living  separate, 
under  the  subsisting  contract  of  separation. 

Isobel  Dickson  raised  an  action  against  Hunter,  her  husband's  trustee, 
claiming  her  terce  and  jus  relictce,  and,  in  support  of  her  claim,  she  contended, 
that  the  deed  of  separation  only  regulated  the  rights  of  parties  during  separa- 
tion, and  was  revocable  qiuxid  vltra  as  a  donation  inter  virum  et  uooorem  ;  and 
that,  at  all  events,  she  was  entitled  to  redress  on  the  ground  that  a  provision  of 
L.30  per  ann.  was  not  a  fair  and  reasonable  allowance  for  the  widow  of  a  person 
who  had  died  leaving  nearly  L.9000.    The  trustee  in  defence,  founded  on  the 
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pursuer^s  express  renunciation  of  her  legal  rights,  and  maintained  the  irrevoca- 
bility at  any  time  of  the  contract,  either  as  to  the  separation  or  the  settlement 
of  the  interests,  subsequent  to  the  dissolution  of  the  marriage ;  and  that,  even 
if  the  contract  could  have  been  recalled  during  the  subsistence  of  the  marriage, 
yet.  having  been  acted  on  to  the  last  moment,  it  could  not,  on  the  dissolution  of 
the  marriage,  be  revoked ;  and,  that  at  the  date  of  the  contract,  the  aliment  was 
adequate  in  comparison  to  the  then  actual  state  of  the  husband's  funds.  The 
Lord  Ordinary  [Meadowbank]  ordered  cases,  on  advising  which,  on  the  report 
of  the  Lord  Ordinary,  the  Court  (Feb.  1,  1827)  found,  "  iSiat  the  pursuer  is  not 
"  bound  by  the  contract  of  separation  within  mentioned,  and  repel  the  defence 
"  founded  thereon,  and  find  that  [467]  she  is  entitled  to  her  le^  provisions  as 
"  the  widow  of  James  Boughead  deceiased,  remit  to  the  Lord  Ordmary  to  hear 
'*  parties,  and  to  decide  upon  the  amount  of  these  provisions,  and  to  proceed 
"  further  in  the  cause  as  accords.'' 

Several  other  interlocutors  followed,  having  reference  to  the  amount  of  the 
claims,  which  were  ultimately  settled  at  L . 

Hunter  appealed. 

1.  The  contract  of  separation  could  not  be  elided  by  exception ;  it  could  only 
be  taken  out  of  the  way  by  action  of  reduction. 

2.  The  separation  could  not  have  been  put  uncited  to  except  during  cover- 
ture, for  the  party  revoking  must  offer  to  a<Uiere. 

3.  Even  if  revocation  were  competent  after  dissolution  of  the  marriage,  the 
respondent  must  show  inadequacy  in  the  provision ;  and  that  inadequacy  must 
be  struck,  not  according  to  the  state  of  the  husband's  means  and  effects  at  his 
death,  but  at  the  date  of  the  contract  of  separation. 

Respondent. — 1.  The  contract  of  separation  is  not  challenged  on  the  head  of 
fraud,  but  inadequacy.    The  remedy,  therefore,  is  clearly  by  exception. 

2.  If  a  provision  to  the  wife  be  inadequate,  the  contract  by  which  it  was 
given  to  her  can  be  revoked,  notwithstanding  the  determination  of  the  husband's 
Ufa 

3.  There  was  a  sross  inadequacy,  and  the  period  of  ascertaining  that  fact  is 
not  limited  to  the  d&te  of  the  contract  At  any  time  during  the  subsistence  of 
the  marriage  the  wife  could  have  been  relieved  against  the  wrong  done  her. 
She  has  that  remedy  after  his  death.  Li  law,  the  influence  supposed  to  be 
possessed  by  the  husband,  and  which  may  have  induced  or  obliged  the  wife  to 
accept  an  insufficient  provision,  will  be  presumed  to  have  prevented  her  from 
vindicating  her  rights  while  he  lived,  and  that  influence  prevailed. 

[458]  Lord  Chanobllor. — ''  My  Lords,  in  applying  the  Scotch  law  (which,  as  it  ap- 
pears to  me,  is  not  doubted  or  disputed  on  either  side  in  argument,)  to  the  facts  in  question 
between  this  widow  and  the  trustee  of  her  deceased  husband,  we  may  admit,  that  if  on 
the  ground  of  fraud  {dolus  in  substaniialilma)^  fraud  having  given  rise  to  the  contract, 
the  arrangement  between  these  married  persons  had  been  sought  to  be  set  aside,  this 
ought  to  have  been  done  by  an  action  framed  for  the  purpose,  and  suited  to  accomplish 
the  object  of  the  party ;  and  that  is  a  principal  and  substantive  ground  which  was  urged 
by  the  trustee  in  defence  of  the  claim  of  the  woman  to  her  legal  rights.  But  although 
fntud  cannot  be  taken  as  the  principal  and  substantial  ground,  inadequacy  of  considera- 
tion can,  in  the  mode  adopted,  be  brought  competently  within  the  cognizance  of  the 
Court,  and  made  the  ground  of  their  decision.  The  reason  why  inadequacy  of  considera- 
tion may  be  made  a  groimd  of  exception  (as  is  the  case  here),  supposing  the  contract  is 
set  up  against  the  claun  of  the  widow,  without  an  action  to  reduce  the  instrument,  appears 
to  me  to  be,  that  donations  between  husband  and  wife  during  coverture  are  in  their 
nature  revocable  by  either  party  at  any  time,  even  by  an  instrument  to  operate  after  the 
coverture  is  determined ;  and  where  a  contract  has  been  made  (for  instance,  for  separa- 
tion and  a  release  of  legal  rights,)  on  a  consideration  which  is  grossly  or  glaringly  inade- 
quate, that  contract^  at  least  gptoad  exceesum^  is  to  be  taken  as  gratuitous,  and  as  falling 
within  the  principle  that  a  donatio  inter  virum  et  uxorem  is  revocable  by  either  party. 
It  has  been  said,  the  contract  of  separation  cannot  be  put  an  end  to  except  during  cover- 
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ture ;  for,  in  order  to  pat  an  end  to  that  coyertnre,  the  party  seeking  to  revoke  mnst  also 
tender  himself  or  herself  to  the  matrimonial  duties  by  offering  to  adhere.  No  doubt, 
while  the  marriage  subsists,  that  is  perfectly  undeniable  as  regards  the  contract  of  separa- 
tion ; — it  cannot  be  determined  uoless  in  that  manner  and  on  that  condition.  But  it  is 
impossible  to  deny,  on  the  authority  of  the  cases  to  which  we  are  referred,  that  revoca- 
tion is  competent  after  the  coverture  is  determined,  where  the  consideration  is  unequal. 
Even  in  the  strongest  case  for  the  construction  on  the  part  of  the  appellants  with  which 
I  am  now  dealing,  the  case  of  Palmer  v.  Bonnar,  which  deserves  the  greatest  attention, 
because  not  only  had  it  undergone  much  argument  at  the  bar  and  upon  the  bench,  but 
principally  because  among  the  mfgority  who  gave  that  judgment  is  to  be  found  the  vener- 
able name  of  the  late  Lord  President  Blair,  where  the  question  was  raised  as  to  revocation 
after  the  decease  of  one  of  the  parties  had  determined  the  contract,  it  was  assumed  by 
the  Court  and  the  President  that  if  the  consideration  was  grossly  inadequate  (which  is 
the  phrase),  then  the  contract  is  revocable,  [469]  notwithstanding  the  determination  of 
the  life ;  and  your  Lordships  will  find  nearly  the  same  doctrine  running  through  the  cases 
which  bear  on  this  view  of  the  matter. 

*'  Then,  my  Lords,  the  question  reduces  itself  to  one  of  fact — the  inadequacy.  But 
in  order  to  ascertain  whether  there  is  inadequacy  of  consideration,  another  question,  and 
that  of  law  and  not  of  fact,  is  to  be  determined,  namely,  whether  the  consideration  given 
by  the  one  party,  in  respect  to  and  in  comparison  with  the  rights  surrendered  by  the 
other,  is  to  be  compared  with  the  amount  and  value  of  those  rights  at  the  date 
of  the  contract  executed,  or  at  the  determination  of  the  matrimonial  contract,  that  is  to 
say,  at  the  death  of  the  husband.  I  was  at  first  inclined  to  think,  on  general  principles 
(for  no  doubt  in  other  cases  it  would  be  so),  that  the  comparison  of  the  consideration 
with  the  value  given  up  was  to  be  taken  at  the  date  of  the  contract,  and  not  at  any  sub- 
sequent time ;  but  I  am  satisfied  now  by  the  case  decided  on  the  authority  of  the  Lord 
Justice-Clerk,,  and  that  recent  case  not  dissented  from  by  his  brethren,  and  I  am  still 
more  satisfied  from  the  reason  of  the  thing,  that  there  is  a  peculiarity  in  the  irrevocable 
nature  of  the  marriage  contract,  and  that  in  those  donations  you  are,  upon  the  plainest 
principle,  to  regard  not  merely  the  date  of  the  contract,  but  also  the  last  period  (at  which 
it  is  admitted  on  the  other  hand  the  donation  or  contract  of  separation,  with  all  its 
incidents  and  consequences,  may  have  been  validly  put  an  end  to,)  namely,  the  decease 
of  the  husband.  Because,  if  the  contract  is  clearly  revocable  stcmie  mairimomo  up  to 
the  last  hour  of  marriage,  may  we  not,  as  the  Court  seems  to  have  done  in  that  case  last 
cited  in  1729,  most  fairly  and  consistently,  and  on  the  very  principle  of  its  revocable 
nature,  assume,  that  as  long  as  it  continues  unrevoked,  it  is  to  be  regarded,  not  as  a 
contract  executed  and  finally  concluded  at  the  period  from  which  it  is  agreed  to  be  per- 
formed, but  as  a  contract  going  on  from  day  to  day,  inasmuch  as  either  party  might 
determine  it  at  a  moment's  warning ;  it  is  so  said  by  Erskine,  impliedly,  as  well  as 
expressly  f  Is  it  not  to  be  taken  as  a  contract  perpetudly  renewing,  to  which  the  parties 
are  perpetually  giving  their  assent  by  their  silence,  and  by  not  revoking  it,  just  as  they 
might  at  any  moment,  if  they  choose  to  revoke  it,  either  expressly  or  tacitly,  either  by 
a  deed  of  revocation  or  by  notice  to  the  party  amounting  to  an  express  revocation,  or  by 
doing  some  other  thing  manifestly  inconsistent  with  the  duty  imposed  by  the  contract? 
If  so,  we  are  to  take  ti^e  respondent  as  standing  in  this  situation.  She  might  at  any 
moment  have  given  notice  to  revoke — (and  so  might  the  husband  to  the  wife) — she 
might  have  gone  up  to  the  death-bed  of  her  husband,  and  have  said,  '  I  am  willing  to 
'  adhere ;  let  there  be  an  end  [460]  of  this  contract.'  If  she  abstained  from  doing  so, 
it  was  from  a  regard  to  the  state  of  circumstances  at  the  death  of  her  husband,  just  as 
much  as  she  had  already  done  at  the  date  of  executing  the  contract  Then  is  not  that 
state  of  his  circumstances,  in  comparison  with  the  consideration  which  she  receives  for 
her  release  of  all  her  legal  rights  under  the  marriage  contract^  to  be  taken,  not  merely 
with  a  view  to  the  date  of  the  contract  itself,  when  she  may  have  been  supposed  to  have 
compared  them  together,  but  also  with  a  view  to  the  death  of  her  husband,  inasmuch  as 
she  had  a  clear  and  unquestioned  right  to  take  them  into  consideration,  and  if  she  chose 
upon  that  consideration,  to  determine  the  separation  in  that  contract  ?  She  no  doubt 
did  not  take  them  into  her  sufficient  consideration ;  she  no  doubt,  either  from  fear  that 
her  husband  might  require  her  to  adhere  and  come  back  again,  or  for  some  other  reason, 
(so  the  law  presumes,  which  has  made  so  great  an  exception  of  this  from  all  other 
contracts^)  did  not  take  into  her  consideratiop  that  inadequacy ;  but  it  is  to  protect  her 
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against  that  veiy  want  of  consideration  that  the  provisions  of  the  law  are  intended — to 
protect  against  undue  influence  and  blandishments — ^to  protect  the  husband  against  the 
wife's  blandishments,  and  to  protect  the  wife  from  the  husband's  tyranny  or  his  influence. 
Seeing  that  there  is  a  consideration  which  is  inadequate,  the  law  will  raise  a  presumption 
that  the  influence  was  in  point  of  fact  exercised,  and  therefore  that  the  contract  was  un- 
revoked under  the  influence,  and  so  not  binding.  For  these  reasons  I  strongly  incline 
to  agree  with  the  view,  that  the  time  when  you  are  to  compare  the  husband's  circum- 
stances with  the  annuity  he  gave  to  his  wife  is  not  the  time  when  it  is  admitted  he  had 
L.2700,  L.1200  of  which  was  invested  in  heritable  security,  out  of  which  she  would 
have  had  a  third  for  her  life,  or  when,  taking  it  at  L.2700,  she  would  have  had  (there 
being  no  children)  a  right  to  half  the  amount,  say  L.1350,  but  the  time  when  it  had 
amounted  (by  the  .decease  of  his  brother)  to  somewhere  about  L.8000,  and  when  conse- 
quently her  share  was  increased  to  L.4000.  Now,  is  it  not  a  grossly  inadequate  con- 
sideration for  abandoning  this  claim  that  he  should  have  given  her  L.30  ?  I  say  it  is  a 
consideration  of  the  most  glaring  inadequacy,  as  regards  the  L.8000,  at  the  period  when 
you  ought  to  take  the  computation.  I  do  not  know  whether  the  Court  of  Session  took 
it  at  the  one  period  or  the  other,  except  as  I  may  presume  from  a  former  case,  which 
seems  to  be  similar,  as  far  as  the  statement  of  the  Lord  Justice-Clerk  goes ;  but  I 
think  this  woman  giving  (the  man  being  at  a  very  advanced  period  of  life)  the  half  of 
I«2700  for  the  annuity  of  L.30  a  year  was  inadequate,  and  glaringly  inadequate,  even  if  you 
take  the  date  of  the  execution  of  the  contract  to  be  the  period  of  comparison.  It  is 
[461]  true,  that  if  a  better  security  had  been  given,  L.dO  might  have  been  more 
adequate,  and  it  is  equally  certain  that  the  husband  might  have  put  away  his  fund,  so 
as  to  avoid  her  Jus  reUctcs  effectually.  But  there  is  no  such  thing  here.  It  is  plain 
that  the  woman  was  just  as  uncertain,  and  exposed  to  just  as  great  a  risk,  in  getting  the 
L.30  as  she  would  have  been  if  she  had  not  made  the  contract,  and  retained  her  right 
to  the  moiety  of  the  L.2700  or  of  the  L.8000.  There  was  no  better  security — no  money 
was  vested  in  trustees.  If  there  were  creditors,  she  was  exposed  to  the  risk  of  being 
prevented  from  competing  with  them  at  all ;  and  at  all  events,  if  he  were  a  bankrupt, 
she  would  only  get  so  many  shillings  in  the  pound  for  her  L.30  as  would  be  her  pro- 
portion with  other  creditors.  On  these  grounds  it  appears  to  me  that  the  Court  of 
Session  decided  this  case  rightly. 

'^With  respect  to  the  other  pointy  the  alleged  concealment  of  the  funds  of  the 
husband  at  the  time  the  contract  was  entered  into, — which  rather  goes  to  the  question 
of  costs, — though  a  bad  reason  may  have  been  given  for  the  judgment,  yet^  if  there  is  a 
good  reason,  that  is  no  ground  for  reversing.  Li  the  view  I  take  of  this  case,  thinking 
there  is  not  a  competent  consideration,  I  think  the  Court  came  to  a  right  decision. 
Indeed  I  greatly  doubt  whether  the  alleged  concealment  was  made  a  substantive  ground, 
or  whether  it  was  not  dealt  with  as  rather  illustrating  the  inequality  of  the  provision, 
and  showing  that  it  was  grossly  unequal,  and  that  she  would  never  have  thought  of 
entering  into  it  if  she  had  had  a  thorough  knowledge  of  his  circumstances ;  it  is  merely 
found  in  the  learned  reporter's  note.^  We  are  in  want  of  every  thing  that  would  give 
distinct  and  clear  information  as  to  the  grounds  on  which  that  judgment  was  pronounced, 
— ^we  have  not  a  single  statement  of  what  any  one  said ;  but  it  did  not  probably  enter 
into  the  minds  of  the  learned  Judges  in  disposing  of  the  question,  from  finding  it  very 
little  urged  by  the  parties ;  it  is  scarce  mentioned  by  one  party,  and  not  at  i£  by  the 
other.  Upon  those  grounds  I  am  disposed  to  move  your  Lordships  that  the  interlocutor 
here  be  affirmed ;  but  taking  the  whole  of  the  circumstances  into  consideration,  I  am 
not  indined  to  tlunk  that  any  costs  should  be  given." 

[462]  The  House  of  Lords  ordered  and  adjudged,  That  the  interlocutors 
complained  of  be  affirmed. 

1  The  note  was  as  follows : — "The  Judges  were  of  opinion,  that  as  no  statement  of 
Eoughead's  funds  had  been  exhibited  at  the  date  of  the  contract,  as  the  annuity  was  not 
a  fair  and  adequate  provision,  and  as  no  security  had  been  granted  even  for  that  small 
provision,  it  could  not  be  considered  as  truly  onerous,  and  therefore  it  was  not  binding 
on  the  pursuer  to  the  effect  of  preventing  her  from  revoking  it,  and  claiming  her  legal 
provision."     5  Shaw  and  Dunlop,  p.  267. 
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AjjpeUanfs  AtU?ianiie$.—G\h,  Uth  March  1634  (Mor.  Dec  6116);  M'Gr^or,  22d 
Jan.  1820  (F.C.  xx.  86,  No.  18). 

Bespondenfs  ilt^Aortfietf.— MDiarmid,  17th  May  1826  (4  S.  D.  581);  Haidie,  12 
Feb.  1823  (2  S.  D.  213 ;)  1  Bell's  Com.  p.  648,  5th  edit ;  Pahner  v.  Bonnar,  25th  Jan. 
1810  (F.C.) ;  Gaywood,  3d  June  1828  (6  S.  D.  909) ;  1  Erak.  6,  18;  1  Bank.  5,  99 

Earl  of  Eglinton (Mor.  Dec,  6151);  Crammond,  4th  Jan.  1757  (Mor.  6157) 

Lawson,  28th  Nov.  1797  (Mor.  6157) ;  Scott  and  others,  10th  Aug.  1776  (Mor.  6108) 
M'Gillan,  22d  Dec.  1758  ( );  Stewart,  22d  Nov.  1769  (Mor.  6100). 

SpoUiswoode  and  Bdbertson — John  iPQiieen, — Solicitors. 

[Cf.  Blaikie  v.  MZne,  1  D.  21 ;  Mitchell  v.  MitckelPs  Trustees,  4  R  806,  811,  813.] 


V.  WilBOn  &  Shaw  476  [2  8.  52  ;  8  W.  &  8.  76  ;  8  8.  647]. 

William  Bubbidgs  Cabbell,  Cashier  to  the  Glasgow  Bank  Company,  and 
Others,  Appellants. — Lord  Advocate  {Jejffre^ — Dr.  Lushinffion.  f 

James  Bbock,  Archibald  Newbigging  and  Co.'8  Trustee,  Bespondent — 
Jfr.  Rutherford — Mr,  Kaye, 

23d  September  1831, 

Lbase — BRIGHT  IN  Sboubitt. — A  mercantile  company  m  possession  of  a  lease  borrowed 
money  from  a  private  bank,  and  granted  an  assignation  of  the  lease  in  security  to 
the  bank,  which  was  intimated  to  the  landlord ;  the  bank  thereupon  granted  a  sub- 
lease to  the  company,  who  remained  in  possession  and  paid  ^e  rents;  and  no 
possession  was  ti^en  by  the  bank : — ^Held,  (affirming  the  judgment  of  the  Court 
of  Session,)  in  a  question  with  the  trustee  on  the  sequestrated  estate  of  the 
company,  (without  deciding  the  general  question  with  respect  to  the  sufficiency  of 
intimation  without  possession,)  that  the  assignation  was  not  effectual  against  the 
creditors. 

This  was  the  sequel  of  the  case  reported  arUe,  voL  iii  p.  75.  The  Second 
Division  of  the  Court  of  Session  (15th  Nov.  1821)  had  found  "  that,  under  the 
<'  whole  circumstances  of  this  case,  the  assignation  founded  on  cannot  be 
''  effectual  against  the  petitioner  (respondent),  the  trustee  for  the  creditors  of 
"  the  cedents;  and  therefore,  in  the  suspension,  find  the  letters  orderly  pro- 
''  ceeded,  and  decern ;  and  in  the  declarator  decern  and  declare  in  terms  of  the 
<'  libel,  and  find  no  expenses  due,  so  far  as  hitherto  incurred."  On  appeal,  the 
House  of  Lords  (13th  May  1828)  "ordered  and  adjudged,  that  the  cause  be 
"  remitted  back  to  the  Court  of  Session  in  Scotland,  to  review  generally  the 
"  interlocutors  complained  of  in  the  said  appeal"  And  it  was  farther  "  ordered, 
"  that  the  Court  to  which  this  remit  is  made  do  require  the  opinion  of  the 
"  Judges  of  the  other  Division  and  of  the  Lords  Ordinary  on  the  matters  and 
"  questions  of  law  in  this  case,  stated  in  writing,  which  Judges  of  the  other 
''  Division  and  Lords  Ordinary  are  so  to  give  and  communicate  the  same ;  and, 
"  after  so  reviewing  the  interlocutors  complained  of,  the  said  Court  cure  to  do  and 
"  decern  in  this  cause  as  may  be  just." 

The  cause  having  thus  returned  to  the  Court  below,  their  Lordships  ordained 
the  parties  to  give  in  cases,  and  to  subjoin  thereto  a  (hraft  of  such  questions  as 
they  deemed  fit  to  be  put  to  the  consulted  Judges  in  pursuance  of  the  judgment 
of  the  House  [477]  of  Lords.  Cases  were  accordingly  put  in ;  and  the  appellants 
proposed  the  following  questions:  1.  ''Is  intimation  of  an  assignation  of  a 
"  personal  right,  or  of  a  real  right  not  requiring  seisin,  the  regular  mode  of 
"  completing  the  title  of  the  assignee  ?  and  if  so,  is  the  assignation  of  a  lease  an 
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"  exception  from  the  general  rule,  and  on  what  grounds  is  it  excepted  ?  2.  If 
"  it  is  not  an  exception,  is  intimation  to  the  landlord  sufficient,  whether  the 
**  original  lessee  be  in  the  natural  or  the  civil  possession  ?  3.  When  the  natural 
"  possession  is  held  by  a  party  deriving  right,  whether  as  sub-tenant  or  other- 
"  wise,  from  the  original  lessee,  is  intimation  to  such  party  as  well  as  to  the 
**  landlord  sufficient  to  complete  the  right  of  the  assignee ;  and  is  the  consent  of 
"  such  party  to  the  assignation  an  equipollent  to  intimation  ?  4  If  intimation 
''  is  not  sufficient  to  complete  the  right  of  an  assignee  to  a  lease,  what  is 
''  necessary  to  complete  it ;  and  if  possession  be  requisite,  what  kind  or  degree 
**  of  possession  is  necessary  ?  5.  More  especially,  is  the  grcmting  of  a  sub-lease, 
''  whether  to  the  original  lessee  or  a  third  party,  such  an  act  of  possession  as 
"  will  complete  the  right  of  an  assignee ;  and  is  it  necessary  to  the  validity  of 
"  such  sub-lease  that  a  sub-tack  duty  be  specially  made  payable  to  the  assignee ; 
''  or  is  it  sufficient  that  the  sub-tenant  be  bound  to  pay  the  rent,  and  perform 
''  the  prestations  in  favour  of  the  landlord  which  axe  stipulated  in  the  principal 
"  lease  ?  6.  If  the  ri^ht  of  the  assignees  to  the  leases  was  duly  completed,  did 
"  they  also  acquire  nght  to  the  machinery  and  utensils  of  the  bleaching  and 
''  printing  works  established  on  the  lands,  without  a  separate  delivery  of  them 
"  to  the  assignees,  it  being  kept  in  view  that  the  parties  in  possession  of  such 
"  machinery  and  utensils  at  the  date  of  the  assignation  agreed  to  hold  them  by 
"  virtue  of  a  sub-lease  from  the  assignees  ? " 

The  respondent  proposed  the  following  questions : — "  1.  Whether,  the  original 
"  tenant  continuing  in  possession,  assignation  of  a  lease  may  be  completed  by 
"  bare  intimation  to  the  landlord,  without  any  possession,  natural  or  civil,  on 
''  the  part  of  the  assignee  ?  On  the  contrary,  whether,  in  a  competition  between 
"  two  assignees,  the  assignee  first  obtaining  bond  fide  possession,  would  not  be 
"  preferred  to  the  assignee  who  had  merely  intimated  his  title  to  the  landlord  ? 
"  2.  Whether  this  would  not  hold  d  fortiori  where  the  assignation  attempted  to 
*'  be  completed  by  [478]  intimation  merely  stood  qualified  by  an  understanding 
"  between  the  parties  (the  landlord  included),  that  the  assignees  should  not 
"  enter  into  the  possession,  but  that  the  possession  of  the  original  tenant  should 
"  remain  undisturbed  ?  3.  Whether  the  original  tenant,  without  ceding  posses- 
"  sion,  natural  or  civil,  of  the  subject,  can,  by  a  mere  deed  of  assignation,  erect 
"  his  lease  into  a  security  for  debt  in  favour  of  a  creditor  who  does  not  enter 
"  into  possession,  nor  at  all  take  up  the  subject  in  the  character  of  a  real  and 
"  bond  fide  tenant;  and  whether,  if  it  be  competent  thus  to  assign  the  original 
'*  lease  in  security  to  one  creditor,  there  be  any  principle  for  at  all  restricting 
''  the  number  of  creditors  who  may  hold  such  securities  over  the  same  lease,  if 
'*  actual  and  bond  fide  possession  be  not  required  as  an  essential  in  the  constitu- 
'*  tion  and  completion  of  the  assignee's  right ;  in  a  word,  whether  it  be  consistent 
"  with  the  nature  and  purpose  of  the  right  of  lease,  and  with  the  relations 
"  thereby  created  between  landlord  and  tenant,  that  that  right  may,  by  several 
''  assignations,  be  conveyed  in  security  to  different  creditors  of  the  tenant,  not 
''  one  of  these  creditors  ever  entering  into  actual  possession  as  asrignee  to  the 
'*  right  of  lease  in  the  only  l^al  and  proper  sense  of  the  term.  4.  Whether,  in 
*'  the  whole  circumstances  of  the  present  case,  the  assignation  executed  in  favour 
'*  of  the  Glasgow  Bank  was  a  validly  completed  assignation  of  the  leases  in 
''  dispute  so  as  to  transfer  the  whole  right  of  the  tenants,  Newbigging  and 
"  Company,  over  to  the  Bank,  qualified  merely  by  their  back-bond  in  Mivour  of 
"  Newbigging  and  Company  ?  or  whether,  on  the  contrary,  the  right  of  lease 
**  did  not  at  the  date  of  the  bankruptcy  still  stand  vested  in  Newbigging  and 
"  Company  ?  and  whether  it  was  not  preferably  carried  by  force  of  the  sequestra- 
"  tion,  and  of  the  right  completed  by  the  trustee  under  the  same,  followed,  as 
*'  the  trustee's  right  was^  by  the  first  real  possession  of  the  subject  ?  5.  Whether, 
"  supposing  the  assignation  in  favour  of  the  Bank  to  have  been  duly  completed, 
**  so  far  as  regards  the  leases,  the  right  to  the  machinery  and  utensils  was  also 
S.E.R.  V.  41 
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''  carried  as  an  acceesorj  to  the  leasee?  or  whether,  on  the  contrary,  the 
<<  machinerj  and  utensils,  so  &r  at  least  as  they  are  to  be  held  movable  property 
<<  did  not  remain  with  the  bankrupts,  the  assignation  in  r^ard  to  them  being  of 
**  no  effect,  as  being  an  assignation  of  movables  reUrUd  passessione** 

The  consulted  Judges,  having  considered  the  cases,  returned  [479]  the  follow- 
ing opinions: — ^''It  is  a  general  rule  in  the  law  of  Scotland  that  possession, 
''  natural  or  civil,  is  necessary  to  complete  the  transference  of  a  real  right     A 
''  tack  is  a  real  right,  by  force  of  the  statute  1449,  in  a  question  between 
"  assignees  and  adjudgers  from  the  tenant;  and  to  that  case,  therefore,  the 
"  general  rule  applies.    This  is  vouched  by  the  concurrent  autiiority  of  every 
"  mstitutional  writer,  and  by  an  uninterrupted  series  of  decisions  for  more  than 
**  two  centuries.    When  the  transference  depends  on  natural  possession,  a  difB- 
"  culty  can  seldom  occur;  but  it  is  otherwise  with  regard  to  civil  possesmon, 
*'  which  is  of  a  less  palpable  nature,  and  not  so  well  defined  in  law.    If  a  prin- 
''  cipal  tenant,  wishing  to  transfer  his  lease,  should  intimate  an  assignation  of 
*'  it  to  his  landlord  and  to  his  sub-tenant,  and  if  the  sub-tenant,  after  this,  should 
*'  pay  rent  to  the  assignee,  it  is  clear  that  the  real  right  in  the  assignee  would 
*'  be  completa    Further,  it  may  be  granted,  that  if,  after  due  intimation  in  the 
"  manner  which  has  been  mentioned,  the  question  should  arise  before  a  term's 
"  rent  became  payable,  the  assignee  might  still  be  held  to  have  attained  civil 
"  possession ;  for,  by  the  intimation  itself,  he  had  assumed  the  control  of  the 
**  sub-tenant's  management,  put  himself  in  tUvlo  to  sequestrate  for  current  rents, 
'*  and  maintain  other  possessory  actions,  and,  in  short,  asserted  his  possession  in 
'*  every  way  which  the  nature  of  the  case  admitted. 

''  But,  in  the  present  case,  we  are  of  opinion  that  no  possession,  natural  or 
''  civil,  followed  on  the  assignation  by  Newbi^ing  and  Company  to  the  Glasgow 
"  Bank.  The  avowed  object  of  the  transaction  was  to  interpose  the  Bank  as  a 
''  principal  tenant  between  the  landlord  and  Newbigging  and  Company,  solely 
"  to  create  a  security  for  an  advance  of  money  made  by  the  Bank  to  Newbigging 
''  and  Company,  who  were  to  continue  in  the  natural  possession  of  the  subject 
"  Accordingly,  it  is  admitted  that  the  Bank  never  attained  natural  possession. 
"  With  r^ird  to  civil  possession,  Newbigging  and  Company  never  paid  rent,  nor 
*'  performed  any  prestation  of  the  tack  to  the  Glac^w  Bank;  nor  did  the 
''  Glasgow  Bank  pay  any  rent,  or  perform  any  prestation  to  the  landlord.  There 
''  was  no  opportunity  of  intimating  an  assignation  to  a  sub-tenant,  for  there  was 
"  no  sub-tenant  distinct  from  the  cedents  and  the  assignees.  There  was  an 
"  attempt,  indeed,  to  constitute  the  cedents  sub-tenants  to  the  assignees ;  but 
''  that  attempt  proved  entirely  abortiva  The  intended  missive  of  [4M]  subtack 
''  was  informal  and  null :  it  was  not  written  on  stamped  paper,  and  it  did  not 
''  specify  any  rent,  which  is  inter  essentialia  of  the  contract  of  lease.  No  posses- 
"  sion  followed  or  could  follow  upon  it  different  from  the  possession  which 
"  Newbigging  and  Company  had  attained,  and  were  holding,  by  virtue  of  the 
''  principal  tack.  Therefore  the  case  plainly  resolves  into  a  collusive  device  to 
"  create  a  latent  security  over  a  real  right,  without  change  of  possession,  either 
"  naturally,  civilly,  or  symbolically ;  an  attempt  at  vsuiance  with  the  first  prin- 
"  ciples  of  the  law  of  Scotland,  and  which,  if  it  could  be  accomplished,  would 
"  give  rise  to  mischievous  consequences. 

*'  The  same  reasoning  applies  to  the  utensils,  holding  them  to  be  heritable, 
"  and  therefore  part  of  tiie  subject  of  the  lease.  Holding  them  to  be  movable, 
"  a  security  over  them,  retentd  possessione,  is  manifestly  ineffectual." 

Lord  Medwyn, — ''  I  concur  in  the  above  opinion,  understanding  that  it  does 
''  not  import  that  an  assignation  by  a  principal  tenant,  where  there  is  a  power 
'*  to  assign,  must  be  intimated  both  to  the  landlord  and  sub-tenant;  but  that 
"  such  an  assignation,  if  intimated  to  the  sub-tenant  alone,  and  the  assignee  levy 
"  or  attempt  to  levy  the  sub-rent,  will  complete  the  right  of  the  assignee." 

Lords  Balgray  and  Oiilies. — "  We  concur  in  the  reisult  of  the  opinion  of  the 
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''  majority  of  the  consulted  Judges ;  but  we  entertain  considerable  doubts  ad  to 
"  some  of  the  general  propositions  in  law.  We  consider  a  lease  to  be  a  right  of 
''  an  anomalous  nature.  Its  creation  and  its  transmission  are  to  be  regulated  as 
"  if  it  were,  what  it  truly  is,  a  personal  right  We  therefore  cannot  affirm  that 
"  it  is  the  law  of  Scotland  that  an  assignation  of  a  lease  duly  intimated  is^^  se 
"  an  imperfect  right,  unless  followed  by  natural  or  civil  possession.  In  the 
''  opinion,  so  far  as  founded  on  the  special  circumstances  of  the  case,  we  entirely 
"  concur." 

Lord  Craigie. — ''It  seems  to  be  agreed  on  all  hands  that  the  contract  of 
"  location  or  lease,  whether  relating  to  lands  or  other  subjects,  is  merely  a  per- 
''  sonal  contract.  In  the  case  of  a  lease  of  lands,  therefore,  as  soon  as  the  lessor, 
''  being  at  the  time  proprietor  of  the  lands,  has  disposed  of  his  property,  he  has 
''  no  power  over  the  lessee,  nor  over  the  lands  contained  in  the  lease ;  and  a 
''  lessee  having  power  to  assign,  after  having  executed  [481]  and  delivered  a 
''  formal  assignment,  cannot  have  a  better  or  broader  right 

''  To  prove  this,  it  only  seems  necessary  to  resort  to  the  earliest  enactment 
"  on  the  subject,  that  of  1449,  c.  17.  It  is  in  these  words : — ^'It  is  ordained,  for 
"  the  safety  and  favour  of  the  poor  people  that  labours  the  ground,  that  they, 
"  and  all  others  that  has  taken  or  shall  take  lands  in  time  to  come  from  Lords, 
''  and  has  terms  and  years  thereof,  that  suppose  the  Lords  sell  or  annalzie  that 
"  land  or  lands,  the  tsJsers  shall  remain  with  their  tacks  unto  the  issue  of  their 
''  terms,  whose  hands  that  ever  the  lands  come  to,  for  sicklike  mail  as  they 
"  took  them  for.' 

"  Thus  it  appears,  1.  That  by  the  common  law  the  landlord  or  proprietor  of 
''  lands  could  not  effectually  grant  a  lease  to  endure  beyond  the  period  of  his 
''  right  2.  That  the  extension  of  the  right  of  the  tenant  by  positive  statute, 
''  and  in  express  deviation  from  the  common  law,  is  confined  to  the  case  of  buyers, 
"  or  singular  successors,  in  the  property  of  the  lands. 

"  And  so  in  practice  the  statute  has  been  understood.  Where  lands  fall 
"  into  the  hands  of  a  superior  in  virtue  of  any  of  the  feudal  casualties,  or  in  the 
"  case  of  a  lease  granted  by  a  wadsetter  when  the  right  of  reversion  has  been 
"  exercised,  and  in  every  case  where  the  right  of  the  lessor  is  set  aside,  the 
"  current  leases  flowing  from  him  are  of  no  effect  for  ensuring  possession  to 
"  the  lessee. 

''  It  is  the  more  necessary  to  attend  to  this,  because  in  many  of  the  books  of 
''  authority  there  are  expressions  from  which  it  has  been  inferred,  that,  by  the 
"  statute,  leases  had  become  real  rights,  and  that  they  could  not  in  any  case  be 
"  effectual  to  third  parties,  unless  followed  with  natural  and  actual  possession. 
"  The  very  opposite  proposition,  as  it  humbly  appears  to  me,  is  the  true  one. 

''  Properly  spealong,  a  lessee  of  lands  has  no  right  to  the  lands.  He  has  a 
"  right  of  possession  merely;  and  so  it  must  be  governed  by  the  properly 
, "  attested  agreements  between  those  who  have  an  interest  in  it  A  lessee  may 
''  renounce  his  lease,  in  whole  or  in  part,  to  take  effect  at  a  certain  term  not  yet 
''  come ;  or  the  lessor  may  ^ve  up  a  part  of  the  rent  due  to  him ;  and  in  both 
"  cases  the  renunciation  will  be  effectual  against  an  after  assignee,  without 
"  publication  or  intimation  of  any  kind ;  and  why  should  not  an  assignation  be 
"  attended  with  the  same  effect,  if  made  lonA  [482] /e2«,  and  no  undue  conceal- 
''  ment  practised  ?  In  short,  a  lease  is  qttodammodo,  and,  so  far  as  the  statute 
**  goes,  equivalent  to  a  real  right,  in  a  question  between  a  lessee  in  possession 
"  and  a  purchaser  of  the  lan(&  But  here  the  resemblance  ceases,  and  beyond 
"  this  it  is  merely  by  an  unauthorized  analogy  that  the  expression  has  been 
"  employed  in  a  more  extensive  sense. 

''  To  this  general  doctrine  there  is  only  one  exception  to  be  considered  in  the 
''  sequel ;  namely,  where  by  undue  delay  in  taking  possession,  according  to  the 
''  nature  and  purpose  of  the  ri^ht  on  the  part  of  a  lessee,  or  the  assignee  of  a 
**  lease,  a  third  party  has  been  induced  hand  fide  to  make  a  separate  agreement, 
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and  has  thereafter  been  introduced  into  the  full  and  peaceable  possession 
of  the  lands  contained  in  the  lease,  before  the  prior  lessee  or  assignee,  and 
without  knowing  that  such  prior  right  existed.  If  he  is  aware  of  the  prior 
lease  or  assignation,  he  is  accessory  to  the  wrong  of  granting  double  rights, 
and  can  take  no  benefit  by  it 

"  In  the  case  where  a  lease  is  assigned  by  the  original  tacksman  by  virtue  of 
power,  either  expressly  given,  or  where,  from  the  endurance  of  the  lease,  such 
a  power  is  presumed  to  have  been  given,  there  are  three  individuals  who  alone 
are  immediately  interested.  1.  The  cedent,  who,  after  delivery  of  the  assign- 
ment has  in  the  ordinary  case  no  right  whatever,  and  ought  to  have  none, 
whereby  he  mav  injure  the  assignea  2.  The  assignee,  who,  after  acceptance, 
comes  under  all  the  obligations  prestable  by  his  author  to  the  landlord,  and 
who,  therefore,  ought  to  have  all  the  benefits  of  the  right;  as  to  him,  the  case 
is  the  same  as  if  he  had  obtained  a  new  lease  from  the  owner  of  the  lands ; 
and,  3.  The  owner  of  the  lands,  who,  although  entitled  in  every  case  to  object, 
if  an  unfit  person  is  made  assignee,  is  in  all  other  respects  bound  to  the 
assignee  as  much  as  the  assignee  is  bound  to  him. 

**  It  is  no  doubt  necessary  to  create  a  direct  obligation  upon  the  landlord, 
that  he  should  be  informed  of  the  assignment ;  but  tor  this  no  particular  form 
is  necessary.  If,  defado,  he  knows  that  such  a  right  has  been  granted,  which 
he  may  do  in  many  ways  as  well  as  by  direct  communication,  the  transfer  is 
as  effectual,  both  for  and  against  him,  as  if  it  had  been  intimated  to  him  by  a 
notary,  or  in  the  form  of  an  executed  summons.  This,  as  it  humbly  appears 
to  me,  is  a  case  quite  independent  of  the  late  [483]  statute  54  Geo.  3.  c.  197, 
8.  13,  which  relates  only  to  intimations  indispensably  necessary  in  point  of  form 
to  complete  the  intimated  right  If,  after  such  knowlec^,  the  landlord 
voluntarily  does  any  thing  to  injure  the  ri^ht  of  the  assignee,  and  particularly 
if  he  concurs  in  any  act  by  which  the  original  tenant  attempts  to  prefer  a 
second  assignee  to  a  former  one,  he  also  must  be  held  accessory  to  the  granting 
of  double  rights,  as  well  as  the  cedent,  and  the  second  assignee,  if  the  latter  is 
cognizant  of  the  prior  right 

"  Where  two  assignations  of  the  same  lease  are  given  to  different  persons, 
without  possession  following  upon  either,  the  prior  assignation  is  preferred  to 
the  later  one. 

"  Such  being  the  state  of  the  parties  immediatelv  interested  in  the  trans- 
mission of  a  tease,  and  in  most  other  rights  purely  of  a  personal  nature,  it 
would  seem  to  require  a  positive  enactment  to  overturn  the  whole  transaction 
in  favour  of  an  individual  who,  at  the  time  of  the  assignment,  had  no  interest 
in  the  subject  to  which  the  lease  relates.  In  this  view,  it  would  seem  to  be 
necessary  that  some  publication  should  be  required  by  the  public  law,  as  in  the 
case  of  real  rights ;  and  it  has  been  sometimes  proposed  that  there  should  be 
such  a  record  as  to  leases ;  but  the  expense  which  would  thus  be  created,  and 
the  trivial  nature  and  value  of  leases,  until  a  late  period,  have  always  been 
considered  to  counterbalance  any  advantage  that  could  thereby  be  obtained ; 
and  when  it  is  kept  in  view  how  easily  any  one  desirous  of  acquiring  right  to 
a  lease  may  obtain  information  from  the  owner  or  possessor  of  the  lands,  it 
would  seem  to  be  very  unnecessary.  It  must  be  justly  held,  therefore,  in  this 
as  in  other  cases  of  personal  rights  or  contracts,  that  umosqtdsqTie  dd)et  scire 
conditianem  efvs  cvm  quo  eorUrahit.  In  such  a  case  as  the  present  the  right  of 
the  assignee  could  not  in  the  smallest  d^ree  interrupt  the  facility  of  trans- 
ferring the  use  of  the  lands,  or  other  real  property,  to  one  who  had  occasion 
for  it ;  and  as  to  those  who  looked  to  the  lease  merely  as  a  subject  of  security, 
they  could  be  at  no  loss,  by  proper  inquiry,  to  ascertain  how  the  right  stood. 

**  And  holding  that  no  publication  in  the  case  of  leasee  is  necessary  or 

required  by  law,  it  seems  rather  extraordinary  that,  upon  notions  of  expediency, 

'  some  other  intimation  of  a  more  limited  and  most  imperfect  kind  should 
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"  nevertheless  be  consi- [484] -dered  indispensabla  The  expedients  suggested 
"  by  those  favouring  the  introduction  of  such  a  principle  prove  how  ineffectual 
**  and  unsatisfactory  it  would  be.  In  the  case  of  Bussell  against  Earl  of  Bread- 
"  albane  it  was  held  by  some  that  intimation  of  such  an  assignment  might  be 
**  made  to  the  manager  of  a  stone  quarry  held  by  joint  lessees  and  partners, 
"  although  such  manager  could  have  no  concern  in  the  matter,  nor  any  right, 
"  without  express  authority,  to  divulge  what  might  pass  between  his  employers 
"  in  reference  to  their  mutual  transactions ;  and  the  form  of  intimation  to  sub- 
''  tenants  holding  of  the  original  lessor,  so  far  as  regards  the  transfer  of  the  right, 
"  appears  to  be  just  as  little  to  the  purpose,  and  as  little  likely  to  afford  the 
"  means  of  knowledge  to  the  public  at  larga  As  proving  the  existence  and 
"  reality  of  the  transaction  between  the  assignee  and  cedent,  the  knowledge  of 
"  these  parties  may  be  of  some  use ;  but  to  prefer  information  from  them  to  that 
"  which  every  one  may  obtain  from  the  landlord  or  his  factor  or  from  the 
"  possessor  at  the  time,  (those  individuals  having  no  interest  to  conceal  what 
"  they  know,)  appears  to  me,  with  submission,  to  be  not  a  little  unreasonable. 

"  It  has  also  been  said,  that  in  the  case  of  a  sub-lease  granted  by  assignees 
**  to  the  cedents,  besides  the  rent  payable  to  the  landlord,  some  surplus  tack-duty 
**  should  be  paid  to  the  assi^ees ;  but  if  the  additional  rent  were  of  considerable 
''  amount,  it  would  resolve  mto  an  usurious  transaction ;  and,  at  all  events,  such 
"  payment  could  not  be  more  easily  known  to  third  parties  than  the  sub-tack 
"  itself.  The  only  appropriate  obligation  in  such  a  case  is  the  same  as  is 
"  binding  on  the  original  tenant ;  and  one  having  right  to  a  lease  by  a  total 
''  sub-lease  or  assignment  must  hold  it  under  the  same  conditions  as  his  author, 
''  so  that  it  is  quite  unnecessary  to  say  any  thing  concerning  it. 

"  It  will  be  remembered  that  even  in  the  case  of  personal  rights  to  lands,  it 
"  was  long  held  that  the  first  conveyance  completely  divested  the  disponer. 
"  This  was  only  departed  from  in  1737  in  the  noted  case  of  Bell  against  Gart- 
"  shore,  and  chiefly,  as  it  appears,  in  consequence  of  the  statutes  requiring  the 
"  publication  of  all  land-rights  in  certain  registers  established  for  that  purpose ; 
'*  which  would  have  been  in  a  great  measure  ineffectual  if,  after  the  granting  of 
"  a  personal  right  which  did  not  enter  [486]  those  records,  no  effectual  conveyance 
"  could  be  made  by  the  same  disponer  or  by  those  immediately  deriving  right 
"  from  him.  But  this  reasoning  appears  to  be  altogether  inapplicable  to  leases 
"  and  other  agreements  respecting  lands,  which  do  not  require  or  admit  of  being 
"  registered  for  publication,  and  where,  in  the  general  case,  the  obligation 
''  arising  from  agreement  is  not  pleadable  against  singular  successors. 

*'  It  IS  a  mistake  to  say,  generally,  that  an  adjudication  of  a  lease  is  preferred 
"  to  an  assignation,  unless  followed  with  actual  possession.  The  decision  referred 
"  to  was  rested  upon  specialties ;  the  assignation,  which  had  been  granted  by 
"  one  brother  to  another,  having  remained  dormant  and  latent,  and  entirely 
"  unknown  either  to  the  landlord  or  sub-tenants,  and,  as  it  would  appear, 
"  intended  merely  as  an  assignment  to  the  rents.  There  has  also  been  a  mistake 
''  in  the  quotation  from  Lord  Kilkerran  in  the  same  case ;  the  reasoning  at  the 
''  bar,  in  which  a  lease  is  held  out  as  a  real  right,  having  been  brought  forward 
"  instead  of  the  concluding  part  of  the  report,  which  tnSy  contains  the  opinion 
"  of  the  Court,  viz.  that  in  such  competitions  it  was  civil  possession  in  opposi- 
*'  tion  to  natural  or  actual  possession  which  was  chiefly  r^arded ;  and  that  the 
"  former  might  be  suiBficiently  attained,  either  by  payment  of  the  rent  to  the 
"  proprietor,  or  by  enrolment  of  the  assignee  as  tenant ;  and  in  many  other  ways 
"  the  reality  and  fairness  of  the  transacfion,  as  between  the  cedent  and  assignee, 
"  may  be  established  with  equal  certainty. 

"  There  is  a  case  reported  by  Dirleton  which  may  appear  at  first  sight  to 
'*  favour  the  pursuer's  argument.  It  was  a  question  between  a  singular  successor 
''  and  the  trustee  for  a  wife  who  had  obtained  from  her  husbwd  a  lease,  to 
"  commence  at  his  death ;  the  right  of  the  former,  which  was  preferred  by  the 
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"  Court,  having  been  followed  with  infeftment  before  the  husband  died.  But 
"  even  there,  as  stated  by  the  reporter,  the  determination  was  partly  rested  upon 
"  the  circumstance,  that  the  lease  had  been  granted  for  a  period  commencing  in 
"  fiUv/ro.  And  Lord  Stair  (24th  February  1676),  who  reports  the  case  at  greater 
"  length,  says, '  that  if  the  tack  had  been  to  the  wife,  or  her  trustee  to  take 
"  present  effect,  the  husband's  possession  would  have  validated  the  same,  and  so 
"  have  enjoyed  the  benefit  of  the  Bamejure  marUi.*  In  short,  although  latent, 
"  or  exclusive,  or  fraud-  [486]  -ulent  transactions  in  the  form  of  a  lease,  or  of 
''  an  assignation  to  a  lease,  might  be  disregarded,  such  ^^eement  has  been 
"  always  considered  as  a  personal  contract,  and  as  such  supported,  if  followed 
"  with  that  d^ree  and  extent  of  possession  of  which  the  right  is  susceptibla 

"  But,  since  the  date  of  these  cases,  the  law  appears  to  me  to  have  been 
"  completely  fixed  by  a  series  of  decisions  commencing  more  than  forty  years 
"  ago,  which  have  been  followed  in  practice  in  innumerable  instances,  and  are 
"  at  present  known  to  affect  property  and  commerce  to  a  great  extent  I  refer 
"  to  the  case  of  8th  July  1783,  not  reported,  but  referred  to  in  the  subsequent 
"  case  of  Hardy,  Douglas,  and  others,  6th  June  1794,  which  was  decided  upon 
•*  the  same  principle ;  and  it  was  followed  by  an  unanimous  decision  in  1813,  in 
"  the  case  of  Yeoman  v.  Elliot  and  Foster,  the  rubric  of  which  is  as  follows : — 
"  *  A  right  to  a  lease  by  assignation  is  completed  by  entry  of  the  assignee's  name 
"  as  tenant  in  the  landlord's  rental-book.'  In  this  last  case  it  will  be  remem- 
"  bered  that  no  rents  had  been  paid  by  the  assignees  nor  by  the  sub-tenants 
"  after  the  date  of  the  assignation,  the  first  term  of  payment  not  having  arrived 
"  before  the  cedent's  public  bankruptcy.  But  that  circumstance  should  have 
"  rather  operated  against  the  validity  and  fairness  of  the  assignation.  In  these 
"  cases  the  authorities  of  Stair  and  Eilkerran  referred  to  were  stated  by  the 
*  parties  objecting  to  the  assignation,  but  disregarded,  and,  as  it  humbly  appears 
"  to  me,  with  great  propriety  and  justice. 

<<  My  opinion  therefore  is,  that  there  may  be  an  effectual  assignation  of  a 
'*  lease  of  lands  in  security  of  a  debt,  although  it  may  not  be  foUowed  with 
"  actual  and  natural  possession,  such  as  is  required  by  the  statute  in  1449,  in 
"  a  question  with  a  singular  successor  in  the  lands;  and  it  would  be  most 
"  inexpedient  at  this  time  if  a  different  opinion  were  to  prevail  Indeed,  the 
"  abstract  point  seems  now  to  be  hardly  disputed.  If  there  had  been  a  formal 
"  sub-lease  by  the  assignees  to  a  thiSrd  party,  or  if  the  assi^ees  had  been 
"  acknowledged  by  sub-tenants  put  in  by  the  original  lessee,  or  if,  after  assigna- 
"  tion,  the  cedent  had  obtained  a  formal  sub-lease  by  which  some  tack-duty, 
''  however  small,  had  been  directly  payable  to  the  assignees,  it  is  not  said  that 
''  the  assignment  could  have  been  liable  to  challenge.  The  objections  now 
"  brought  forward  appear  to  be,  1.  That  the  [487]  sub-lease  in  this  case  was  not 
**  attested  according  to  law ;  and,  2.  That  as,  notwithstanding  the  assignation, 
"  the  cedents  retained  possession,  a  presumption  arose  that  the  assignation  had 
"  been  collusive  and  fraudulent  But  this  reasoning  appears  to  be  wholly 
"  groundless.  When  possession  has  followed  upon  a  written  lease,  however 
"  informal,  and  still  more  when  a  large  sum  has  been  paid  in  consequence  of  it, 
"  it  cannot  be  pretended  that  there  is  room  for  any  challenge,  eitiier  by  the 
''  creditors  of  the  cedent  or  of  the  assignea  Besides,  the  question  here  is  not 
''  as  to  the  formality  of  the  writing  or  the  endurance  of  the  sub-lease,  but  as  to 
"  the  true  and  legal  state  of  the  possession  held  bv  the  parties ;  and  taking  in 
"  view  the  acceptance  of  the  assignees  by  the  landlord  as  tenants,  and  the  pay- 
''  ments  de facto  made  bv  the  baimiipts,  and  which,  in  a  question  between  tiiem 
"  and  the  assignees,  could  only  be  imputable  to  their  obligation  as  sub-tenants, 
*'  the  result  appears  to  be  noways  doubtful :  and  the  presumption  arising  from 
'*  retaining  possession  being  only  presvmptio  hoimnis,  and  chiefly  in  respect  to 
"  moveables,  cannot  apply  to  a  case  like  this,  where  there  is  clear  and  unexcep- 
**  tionable  evidence  to  the  contrary,  the  assignation,  which  was  most  onerous, 
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"  having  been  followed  by  every  act  of  possession  of  which  the  right  was  sus- 
"  ceptible.  It  was  intimated  to  the  landlord,  so  as  to  be  binding  on  him,  and 
''  to  subject  the  assignees  to  the  whole  obligations  of  the  lease ;  it  was  acknow- 
"  lodged  in  the  books  kept  by  the  landlord,  or  (which  is  the  same  thing)  in  the 
"  books  kept  by  his  factor,  the  payments  being  made  distinctly  by  the  cedents 
"  as  sub-tenants  to  them ;  and  as  soon  as  the  insolvency  of  the  cedents  was 
"  known,  the  landlord  took  care,  in  the  most  decided  terms,  to  assert  the  claims 
"  thus  competent  to  him  against  the  assignees,  who  without  hesitation  admitted 
"  their  liability. 

"  The  circumstances  do  not  appear  to  have  been  attended  to  with  sufficient 
"  cara  The  assignation  (dated  the  12th  of  March  1816)  was  ex  facie  absolute, 
''  though  qualified  by  a  back  bond  of  the  same  date.  By  it  the  assignees 
"  became  directly  and  expressly  liable  to  the  landlord  for  the  rent,  and  all  the 
"  other  prestations  of  the  lease.  On  the  14th  of  March  the  assignation  was 
"  formally  intimated  to  the  landlord,  and  as  formally  acknowledged  and  ratified 
"  by  him,  and  the  assignees  entered  in  the  rental  of  factory  accounts  of  the 
"  same  year.  On  the  15th  of  March  the  sub-  [488]  -lease  was  grsmted,  whereby 
"  the  cedents  became  bound  to  pay  the  rents,  and  fulfil  the  other  obligations  of 
"  the  lease.  In  the  sub-lease  the  rent  is  left  blank,  and  properly,  as  the  assignees 
"  were  only  interested  that  it  should  be  regularly  paid.  It  would  have  been  an 
*'  useless  and  absurd  ceremony  for  the  assignees,  at  the  end  of  each  half  year,  to 
"  demand  and  receive  the  rent,  for  the  purpose  merely  of  paying  it  over  to  the 
*'  landlord,  and  in  a  bondjide  transaction,  such  as  here  took  place,  could  never  be 
"  thought  of ;  and  the  sub-tenants  uniformly  paid  what  wfw  due  at  each  term 
"  until  their  bankruptcy  in  July  1819.  The  terms  of  the  receipts  granted  by 
"  the  landlord  or  his  factor  do  not  appear.  But,  considering  the  entries  in  the 
"  landlord's  books,  and  the  communications  which  took  place  between  him  and 
"  the  assignees  immediately  after  the  bankruptcy,  there  seems  no  room  to  doubt 
"  that  the  obligations  and  rights  of  the  parties  in  their  respective  characters  and 
'  relations  as  ascertained  and  explained  by  their  former  proceedings  were  strictly 
''  attended  to. 

"After  this  detail  it  may  be  thought  almost  unnecessary  to  advert  at  any 
**  length  to  the  case  where  the  assignee  of  a  lease  has  unduly  delayed  to  make 
"  any  use  of  his  right,  and  where  a  second  assignee,  having  been  thereby 
"  encouraged  to  acquire  a  second  conveyance,  has  obtained  possession  before 
"  any  overt  act  of  possession  on  the  part  of  the  first  assignee. 

"  The  principle  of  such  decisions  as  are  to  be  found  in  the  books  on  this  subject 
"  is  perfectly  sound.  It  is  not  confined  to  the  assignation  of  a  lease,  but  applied 
"  to  every  case  in  which,  by  the  careless  and  dilatory  exercise  of  a  legal  right, 
"  heavy  loss  is  occasioned  to  a  third  party.  Before  the  acts  requiring  the 
"  registration  of  real  rights  it  was  applied  to  base  or  subaltern  erants  of  land, 
"  though  followed  with  infeftment,  Ersk.  2,  7, 10 ;  and  it  is  analogous  to  that 
"  which  has  lately  been  recognized,  although  perhaps  in  some  instances  carried 
"  too  far,  where  the  managers  of  a  banking  company,  having  allowed  their  agent 
''  to  act  in  opposition  to  his  duty,  without  giving  due  notice  to  the  agent's 
"  cautioners,  were  held  barred,  persanali  exceptione,  from  having  recourse  against 
**  the  cautioners.  But  in  a  case  like  the  present,  and  under  all  the  circum- 
"  stances  which  have  been  stated,  the  objection  appears  to  be  inadmissible ;  for, 

"  1.  Holding  that  a  lease  may  be  assigned  in  security  of  debt,  [489]  it  appears 
"  that  in  this  case  the  assignees  did  every  thine  that  could  be  required  from 
"  them  for  the  completion  of  their  right  according  to  its  nature  and  purpose. 
"  If  the  question,  therefore  had  been  between  them  and  a  second  voluntary 
"  assignee,  who  might  upon  the  slightest  inquiry  have  obtained  information  in 
"  so  many  diflTerent  ways  as  to  the  existence  of  such  an  assignment,  the  loss,  if 
"  any,  would  have  been  attributable  to  Mm,  and  not  to  the  pnor  assignees ;  but, 

"  2.  In  the  question  which  here  occurs  the  competition  is  not  between  two 
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"  voluntary  assignees,  one  of  whom,  though  prior  in  right,  has  not  (as  it  is  con- 
"  tended)  enter^  into  possession  as  he  ought  to  have  done;  and  where  the 
''  second  assignee  can  plead  prior,  actual,  and  exclusive  possession.  It  is  a 
''  question  between  assignees  to  a  lease  and  a  statutory  trustee  under  a  sequestra- 
*'  tion,  whose  only  title  to  the  lease  arises  from  the  general  adjudication,  which 
''  is  for  the  benefit  of  all  the  creditors  of  the  bankrupt,  and  comes  in  the  place 
"  of  those  adjudications  which  would  have  otherwise  followed  in  virtue  of  the 
"  separate  debts  and  obligations  of  the  bankrupt ;  and  which  separate  adjudica- 
"  tions,  it  must  be  kept  in  view,  have  been  prevented-  by  the  statute. 

"  Before  the  general  adjudication  the  trustee  had  no  right  to  the  lease.  The 
"  bankrupts  had  none,  except  as  sub-tenants,  until  the  debt  due  to  the  assignee 
*'  in  security  had  been  discharged.  But  long  before  this,  and  while  the  estate 
"  was  under  the  administration  of  the  statutory  factor,  the  right  of  the  assignees 
"  W6W  fully  known  and  recognized,  the  sequestration  having  taken  place  in  the 
"  month  of  July  1819,  and  immediately  followed  with  a  communication  between 
"  the  landlord  and  the  assignees  and  the  statutory  factor,  and  the  payments 
*'  made  to  the  landlord  by  the  factor,  as  coming  in  the  place  of  the  sub-tenants. 

*'  Under  the  sequestration,  the  state  of  the  parties  at  the  date  of  the  seques- 
*'  tration  must  be  the  rula  The  possession  of  the  judicial  factor  or  of  the  trustee 
"  must  be  held  as  the  possession  of  all  and  each  of  the  creditors  according  to 
''  their  rights  at  the  time ;  and  the  general  adjudication  which  follows  can  give 
"  no  right,  or  even  a  title  of  possession,  which  would  alter  or  diminish  the  rights 
"  of  any  of  the  creditors ;  and  holding,  that  in  this  case  the  assignees  were 
"  preferable,  unless  actual  or  exclusive  possession  had  been  obtained  by  the 
"  trustee  in  favour  of  the  [490]  general  body  of  creditors,  there  seems  to  be  no 
*'  pretext  for  resorting  to  the  doctrine  upon  which  so  much  stress  has  been  laid, 
"  as  to  priority  of  possession. 

"  It  often  happens  that  a  trustee  enters  into  the  management  of  lands  covered 
''  with  heritable  securities ;  but  this  makes  no  difference  on  the  preferences  or 
"  privileges  competent  to  the  heritable  creditors.  In  this  case  it  is  hardly 
"  possible  to  imagine  that  the  judicial  factor  paying  for  the  sub-tenants  the 
"  rents,  which  by  their  sub-lease  they  were  bound  to  pay,  and  had  been  in  the 
"  use  of  paying,  could  in  the  smallest  d^ree  affect  the  interests  of  the  parties. 

"  In  a  late  case  it  was  justly  decided  (and  the  decision  has  been  affirmed  in 
"  the  House  of  Lords)  that  the  adjudication  in  favour  of  a  trustee  upon  a 
"  sequestrated  estate  gave  the  same  preference  to  the  creditors  of  the  ancestor 
"  over  those  of  the  heir  which  would  have  been  competent  if  each  individual 
''  creditor  had  led  a  separate  adjudication,  and  upon  the  same  principle  the  case 
"  of  Holmes  v.  Keid  was  lately  decided. 

"  Before  leaving  this  subject  it  may  be  proper  to  advert  to  the  situation  of 
"  the  prior  assignees,  in  reference  to  the  landlord,  if  the  statutory  trustee  were 
"  to  be  preferr^  to  him.  Can  it  be  said  that  the  prior  assignees,  after  being 
*'  deprived  of  their  security,  are  liable  for  the  rents  and  other  prestations  of  the 
"  lease,  as  they  certainly  were,  after  having  been  accepted  by  the  landlord  ? 
"  Could  the  sub-tenants  admitted  to  possession  by  the  assignees,  supposing  them 
"  different  from  the  cedent,  be  removed  by  the  trustee  ?  An  authority  has  been 
"  quoted  for  showing  that  the  creditors  of  a  bankrupt  may,  under  a  sequestra- 
"  tion,  reject  a  lease,  or  the  assignation  of  a  lease,  if  they  judge  it  expedient 
"  But  are  they  empowered,  at  the  same  time,  to  oust  a  prior  assignee  in  security, 
"  who  must  still  remain  subject  to  the  obU^tions  arising  from  the  lease  ? 

**  On  these  separate  grounds,  and  in  the  particular  circumstances  of  this  case, 
"  I  am  humbly  of  opinion  that  the  trustee  was  not  authorized  or  entitled,  by  the 
"  general  adjudication,  to  exclude  the  assignees  in  security  from  the  full  eiyoy- 
"  ment  of  a  prior  and  hondfde  right,  known  to  him,  as  well  as  to  all  the  parties 
"  immediately  interested,  long  before  the  general  adjudication  was  obtained.  In 
"  such  a  case  the  trustee  cannot  put  the  general  body  of  the  creditors  in  a  better 
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''  situation  than  the  as-  [491]  -signees  of  the  lease.  The  creditors  may  claim 
"  generally  the  benefit  of  possession  through  the  trustee  pari  passu  with  the 
"  assignees,  if  standing  in  the  same  circumstances ;  but,  imless  they  prove  a 
*'  prior  possession,  the  prior  assignee  ought  to  prevail. 

*'  I  have  yet  some  observations  to  make  upon  two  cases  lately  decided,  where 
"  the  same  question  occurred.  In  the  case  of  Bussell  v.  the  Earl  of  Breadalbane 
"  I  concurred  with  the  other  Judges  in  thinking  that,  on  the  specialty  more 
"  distinctly  brought  into  view  in  the  last  stage  of  the  proceedings,  the  preferable 
"  right  of  the  Earl  could  not  be  justly  disputed.  But  I  also  thought  he  ought 
"  to  be  preferred,  1.  Upon  the  general  groimds  already  stated;  2.  jBecause  the 
"  action  was  brought  in  virtue  of  a  voluntary  and  general  trust-deed,  by  which 
"  the  interests  of  3ie  non-acceding  creditors  could  not  be  aflFected ;  and,  3.  Because 
''  the  Earl's  prior  assignment  was  specified  in  the  trust-deed  itself ;  so  that  the 
"  creditors,  knowing  of  it,  could  not  avail  themselves  of  the  trust-conveyance, 
"  to  disappoint  a  prior  right. 

"  Again :  the  other  case,  that  of  Paul  v,  Inglis,  I  had  no  opportunity  of  con- 
"  sidering  until  a  majority  of  the  Court  had  formed  and  given  their  opinions. 
"  Perhaps  it  may  have  been  rightly  decided  upon  the  footing  that  the  assignees 
"  of  the  lease  had  been  improperly  dilatory  in  communicatii^  their  right  to  the 
"  parties  interested ;  but  I  must  say  that  the  circumstances  of  the  case  were  not 
"  ascertained  as  they  ought  to  have  been.  On  the  one  side  it  was  stated  that 
"  Macfai'lane,  to  whom  intimation  of  the  assignment  had  been  made,  was  pro- 
"  prietor  of  the  subjects,  and  also  entitled  to  a  quit-rent  payable  by  the  assignee ; 
"  while,  on  the  other  side,  it  was  averred  that  this  person,  to  whom  only  before 
''  the  sequestration,  intimation  has  been  made,  was  no  proprietor,  but  had  been 
"  a  prior  assignee,  and  had  made  a  general  assignment  to  the  bankrupt  In  the 
''  one  case  it  humbly  appears  to  me  that  intimation  to  Macfarlane  ought  to  have 
**  been  held  as  sufficient,  and  especially  in  a  question  with  the  statutory  trustee ; 
"  in  the  other  case  it  could  hardly  be  said  that  the  assignation  had  been  either 
"  intimated  or  followed  with  possession,  as  it  might  have  been  in  justice  to 
"  third  parties. 

''  As  to  the  question  raised  respecting  the  machinery  and  utensils  found  at 
**  the  date  of  the  sequestration  upon  the  subjects  [492]  under  lease,  it  does  not 
"  seem  to  have  been  in  the  view  of  the  Judges  of  the  Second  Division  when  the 
"  opinions  of  the  Court  were  required." 

Lo9'd  FvlUrton. — ''  Although  a  lease  of  lands  be,  like  any  other  contract  of 
<'  location,  in  itself  personal,  yet  it  has  become,  in  virtue  of  the  statute  1449,  a 
«*  real  right — a  character  uniformly  assigned  to  it  by  our  institutional  writers, 
*•  and  confirmed  by  a  series  of  decisions  which  it  is  impossible  now  to  disturb. 
"  As  a  consequence  of  this,  and  upon  the  same  authority,  it  may  be  assumed 
"  that  possession  is  necessary  for  the  effectual  constitution  and  transference  of 
"  the  right  In  this  respect  there  may  be  some  ground  for  the  supposed  analogy 
"  between  possession  in  relation  to  a  lease,  and  sasine  in  the  case  of  a  right  of 
"^  property.  But  the  analogy  is  imperfect  In  the  latter  case,  the  sasine,  being 
*'  attested  by  a  written  instrument,  is  necessarily  connected  with  the  special 
"  grant  on  which  it  proceeda  Possession,  in  the  case  of  a  lease,  does  not  admit 
"  of  any  such  distinctive  connexion  with  a  particular  title ;  and  as  the  title 
''  consists  of  a  personal  contract,  on  the  terms  of  which  the  existence,  duration, 
"  and  value  of  the  right  depend,  the  possession  may  remain  ostensibly  the  same, 
*'  although  the  right  receive  every  possible  modification.  By  a  transaction  with 
"  the  landlord,  a  tenant  holding  a  lease  highly  beneficial  both  as  to  rent  and 
''  endurance,  may,  without  any  change  or  suspension  of  possession,  reduce  its 
"  value  in  both  particulars  to  any  given  extent ;  and  there  seems  no  reason  to 
''  doubt  that,  by  assigning  the  lease,  intimating  the  assignation  to  the  landlord, 
"  and  taking  a  sub-lease  from  the  assignee,  he  may  descend  from  the  situation 
''  of  tenant  under  a  beneficial  lease  to  that  of  a  sub-tenant  at  a  rack-rent. 
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"  without  affording,  by  the  discontinuance  of  his  former  possession,  any  means 
''  of  detecting  the  change.  Although,  therefore,  a  lease  may,  in  consequence  of 
**  its  character  as  a  real  right,  require  possession  to  complete  its  transference,  it 
"  does  not  seem  that  an  apparent  change  of  possession  is  indispensable  to  effect 
"  either  its  transference,  sJiteration,  or  extinction.  Neither  is  this  attended  with 
"  any  dangerous  practical  consequences ;  for,  as  possession  under  a  lease  implies 
*'  merely  a  right,  of  which  the  value  depends  on  the  terms  of  the  personal  con- 
''  tract  forming  the  title,  it  never  can  raise  a  credit  in  behalf  of  the  possessor, 
"  while  the  nature  [493]  and  terms  of  the  title  remain  uninvestigated ;  so  that 
*'  it  is  a  case  to  which  the  principle  '  umusgrnsqiie  debet  scire  conditionem  efus  cum 
"  quo  contrahU,'  seems  most  clearly  to  apply. 

"  To  complete  the  transference  of  a  lease,  then,  it  appears  to  me  that  there 
"  must  be,  in  the  first  place,  a  conveyance  of  the  title  or  personal  contract,  in 
"  regard  to  which,  I  think  intimation  to  the  landlord  not  merely  competent,  but 
''  indispensable,  as,  by  the  law  of  Scotland,  intimation  is  the  appropriate  and 
**  requisite  act  by  which  the  substitution  of  the  assignee  for  the  cedent  in  every 
"  personal  contract  is  effected ;  and,  secondly,  that  there  must  be  such  possession 
''  as  can  be  legally  ascribed  to  the  title  so  transferred. 

''  The  measures  necessary  to  effect  these  objects  may  vary  according  to  the 
"  circumstances  of  each  particular  case.  When  the  principal  tenant  assigns,  and 
*'  places  the  assignee  in  possession,  the  transference  is  perhaps  complete  without 
'*  a  formal  intimation  to  the  landlord,  because  intimation  admits  of  equipollents, 
"  and  the  public  assumption  of  possession  by  the  assignee  may  be  viewed  in  that 
''  light  If  the  cedent  has  already  granted  a  sub-tack  in  addition  to  intimation 
*'  to  the  landlord,  intimation  or  some  equivalent  to  intimation  to  the  sub-tenant 
''  may  be  required ;  because  actual  possession  being  unattainable  by  the  assignee, 
"  that  measure,  or  some  equivalent  having  the  effect  of  completing  the  substitu- 
"  tion  of  the  assignee  for  the  cedent  in  me  contract  with  the  sub-tenant,  may 
"  be  requisite  to  render  the  possession  of  the  sub-tenant  constructively  the 
''  possession  of  the  assignee ;  and,  in  this  view,  actual  payment  of  rent  by  the 
"  sub-tenant  to  the  assignee  does  not  seem  to  be  indispensable,  although  it  may 
'*  supply  the  absence  of  a  formal  intimation  to  the  sub-tenant  In  the  case  of  a 
•*  sub-lease  previously  granted  by  the  cedent,  I  consider  the  true  test  of  the 
"  transference  of  possession  to  be  the  existence  of  some  act  by  which  the  possession 
"  of  the  sub-tenant  becomes  referable  to  the  right  of  the  assignee  to  the  principal 
**  leasa  In  a  third  supposable  case,  where  the  assignee  grants  a  sub-tack  to  the 
"  cedent,  the  original  tenant,  the  transference  may  become  effectual  without  any 
"  ostensible  change  of  possession.  But  there  ought  to  be,  in  that  case,  some 
"  separate  intimation  to  the  landlord,  because  there  is  no  public  change  of 
"  possession  which  admits  of  being  construed  as  an  intimation  to  the  landlord 
'*  of  the  assignation  by  the  original  tenant. 

[484] ''  ^ese  views  seem  to  be  supported  by  the  two  dedsions  chiefly 
"  founded  on  by  the  parties,  and  indeed  seem  to  afford  the  only  means  of 
"  reconciling  them. 

"  In  the  first  case,  that  of  Wallace  against  Campbell,  the  tenant  assigned  a 
"  lease  from  the  Duke  of  Ar^ll  in  secunty  of  a  debt,  and  took  a  sub-tack  from 
"  the  assignee.  A  competition  arose  between  the  assignee  and  an  adjudger, 
"  which  was  determined  in  favour  of  the  latter.  But  it  does  not  appear  from 
"  the  reports  of  that  case,  that  the  circumstance  of  there  being  no  ostensible 
''  change  of  possession  was  held  to  be  conclusive ;  for  the  Court  remitted  to  the 
"  Lord  Ordinary  to  inquire,  inter  alia, '  what  evidence  Inverasragan  (the  assignee) 
*'  could  give,  that  any  part  of  the  yearly  rent  payable  to  the  Duke  of  ArgyU  had 
"  been  paid  on  his  account  as  assignee  to  the  tack,  or  that  he  was  enrolled  as 
''  tacksman  in  the  Duke's  rental;'  and  Lord  Eilkerran,  in  remarking  upon  the 
*'  decision,  and  obviating  the  assignee's  plea,  that  the  case  did  not  admit  of  or 
''  require  any  further  intimation,  observes,  *  for  still,  as  has  been  said,  the  civil 
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"  possession  was  what  completed  the  right ;  for,  as  the  remit  to  the  Lord  Ordinary 
"  supposes  payment  might  have  been  made  of  the  Duke's  rent  by  the  disponee, 
"  or  he  might  have  been  enroUed  as  tenant,  which  ought  to  have  served  for 
"  intimation.'  I  rather  consider  the  fair  inference  from  that  decision  to  be,  that 
"  if  there  had  been  an  intimation,  or  any  thing  equivalent  to  an  intimation  to 
*'  the  landlord,  the  assignation  would  have  been  supported. 

''  And  this  inference  seems  to  be  warranted  by  the  later  decision  in  the  case 
"  of  Yeoman  v,  Elliot  and  Foster,  2d  February  1813.  There  the  tenants  had 
"  assigned  certain  leases  from  the  Duke  of  Buccleuch  in  security  of  advances  to 
'*  the  extent  of  L.1000,  and  received  sub-tacks  from  the  assignee.  But,  in 
''  addition  to  these  circumstances,  the  assignee  had  enrolled  his  name  in  the 
"  Duke  of  Buccleuch's  rental  books — a  step  which  was  equivalent  to  intimation. 
*'  In  that  case  the  assignations  were  sustained,  though  unquestionably  thev  were 
"  granted  merely  in  security,  and  although  no  rent  was  paid,  or  indeed  could 
"  have  been  paid,  either  by  the  assignee  to  the  landlord,  or  by  the  cedent  or  sub- 
'*  tacksman  to  the  assignee,  as  the  competition  arose  before  the  first  term  of 
"  payment  had  arrived.  I  must  confess  my  inability  to  discover  how  this 
"  decision  could  have  been  pro-  [496]  -nounced,  unless  on  the  principle  already 
"  referred  to,  that  the  title  or  personal  contract  being  efiFectually  transferred  by 
'*  assignation  and  intimation  to  the  landlord,  the  sub-tack  had  the  necessary 
*'  effect  of  rendering  the  subsequent  possession  by  the  cedent  and  sub-tacksman 
"  constructively  the  possession  of  the  assignea 

"  On  applying  these  principles  to  the  decision  of  the  present  question,  I  am 
''  of  opinion  that  the  assignation  in  favour  of  Messrs.  Cabbell  and  Brown  is 
"  effectual  There  can  be  no  doubt  that  the  title  was  effectually  transferred. 
"  There  was  an  assignation  to  the  lease  ex  facie  absolute,  and  that  assignation 
**  was  formally  intimated  to  the  landlord.  There  was,  in  addition,  a  missive  of 
"  sub-tack  granted  by  the  assignees  to  Archibald  Newbigging  and  Co.,  and  an 
**  acceptance  by  Archibald  Newbigging  and  Co.  written,  and,  as  I  presume, 
"  signed  by  Archibald  Newbigging,  in  whose  name  I  understand  the  original 
"  lease  stood  in  trust,  as  it  is  said,  for  the  company.  Now,  although  these  last- 
"  mentioned  documents  are  in  many  particulars  informal,  I  am  incBned  to  think 
**  that  they  are  sufficient  to  constitute  an  exercise  of  the  assignees'  right,  to  which 
**  the  subsequent  possession  of  Newbigging  and  Co.  may  and  must  be  legally 
**  ascribed.  In  a  question  between  the  assignees  and  Archibald  Newbigging  and 
**  Co.,  it  appears  to  me  that  these  missives  would  have  been  sufficient  to  support 
*'  the  possession  of  the  latter  from  vear  to  year,  on  payment  of  the  '  whole  rent 
'*  exigible  by  the  landlord,'  with  all  '  taxes,  burdens,  and  duties  affecting  the 
*'  property  and  possession,'  being  the  terms  specified  in  the  missive.  As  New- 
'*  bigging  and  Co.  had  been  divested  of  the  original  title,  the  principal  lease,  by 
**  the  assignation  and  intimation  to  the  landlord,  and  as  the  missives  of  sub-tack, 
''  though  informal,  were  capable  of  forming  a  title  of  possession,  I  think  the 
''  subs^uent  possession  of  Newbigging  and  Co.  may  be  Ii^timately  ascribed  to 
''  these  missives  of  sub-tack,  and  consequently  must  be  held  as  the  constructive 
**  possession  of  the  assignees. 

"  In  arriving  at  this  conclusion,  it  is  hardly  necessary  to  mention  that  I  have 
'*  thrown  out  of  view  entirely  the  charges  of  collusion  and  undue  concealment 
"  made  against  the  assignees.  I  see  no  ground  for  any  such  charges ;  and  in 
"  regard  to  the  supposed  danger  of  giving  effect  to  a  security  over  a  lease,  with- 
"  out  any  public  change  of  possession,  I  think,  in  the  first  place,  that  [4M']  the 
"  danger,  if  it  existed  at  all,  is  inseparable  from  the  very  nature  of  a  lease ;  and 
''  secondly,  that  it  is  entirely  imaginary,  in  as  much  as  a  lease,  considered  as  a 
"  subject  capable  of  raising  credit,  never  can  be  relied  on,  and  has  no  value 
"  independent  of  the  terms  of  the  title  of  possession,  into  wMch  terms  the  party 
"  giving  the  credit  must  be  presumed  to  inquire. 

"  upon  the  other  point,  the  machinery  and  utensils,  I  hardly  think  that  the 
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"  information  afforded  by  these  papers  is  satisfactory  or  conclusiva  It  appears 
"  to  me  at  present  that,  in  so  far  as  concerns  the  utensils,  the  claim  of  the 
''  assignees  is  ill  founded.  The  assignation,  no  doubt,  conveys  the  utensils ;  but 
"  no  possession  seems  to  have  been  taken  of  them  by  the  assignee ;  and  it  is 
"  quite  impossible,  even  in  the  most  favourable  point  of  view  for  these  assignees, 
"  to  hold  the  subsequent  possession  of  Archibald  Newbigging  and  C!o.  as  their 
**  possession,  as  the  missives  of  sub-tack  do  not  mention  to  utensils. 

''  The  circumstances  r^arding  the  machinery  are  somewhat  different.  The 
"  machinery  is  expressly  mentioned  in  the  missive  of  sub-tack ;  and  I  am  rather 
''  inclined  to  think,  that  if  it  truly  consists  of  articles  which,  according  to  the 
"  usage  of  the  manufacture,  are  held  to  be  accessory  to,  and  generally  go  along 
**  with  the  buildings,  the  proper  subject  of  a  lease,  the  assignation  and  disposition, 
'*  followed  by  the  missive  of  sub-tack,  might  be  sufficient  to  support  the  claim  of 
"  the  assignees." 

The  cause  was  now  put  out  for  advising  by  the  Second  Division. 

Lord  Justice-Glerh — ''  I  have  read  the  cases  with  every  attention  in  my  power ; 
"  but  I  remain  of  the  opinion  which  I  delivered  when  the  cause  was  formerly 
"  before  us,  that  the  assignation  is  not  effectual  against  the  creditors." 

Lord  Glenlee. — *'  I  am  also  of  the  same  mind." 

Lord  PUmilly. — "  I  likewise  think  the  former  interlocutor  well  founded,  and 
"  entirely  concur  in  the  opinion  of  the  Lords  President,  &c  I  have  always 
''  thought  assignation  of  a  lease  without  possession  ineffectual ;  and  but  for  the 
''  specudty  in  the  case  of  Bussell,  on  which  the  decision  actually  proceeded,  I 
"  would  have  been  for  adhering  to  my  original  interlocutor." 

Lord  Oringletie. — "  I  have  not  altered  my  opinion." 

Thereafter  (5th  March  1830), "  The  Lords,  having  resumed  [497]  consideration 
"  of  the  cause,  with  the  opinions  of  the  consulted  Judges,  a^ered  to  the  inter- 
"  locutor  of  this  Court,  prior  to  the  appeal  therefrom  to  the  House  of  Lords, — 
"  but  in  respect  that  the  present  judraient  proceeds  under  a  remit  from  the 
"  House  of  Lords,  finds,  that  nothing  should  now  be  pronounced  as  to  additional 
"  expenses,  since  the  date  of  the  interlocutors  appealed  from." 

Cabbell  appealed. 

Appellant. — 1.  A  lease  is  a  mere  personal  right.  The  only  real  rights  known 
in  the  conmion  law  of  Scotland  are  property,  servitude,  pledge,  and  perhaps 
exclusive  privilege ;  but  a  lease  does  not  belong  to  any  of  these  classes.  It  is  a 
personal  contract,  effectual  against  the  parties  contracting  and  their  heirs,  but 
not  ex  8ud  natwrd  effectual  against  third  parties.  Hence  it  followed,  that  if  the 
landlord  sold  the  property,  or  if  it  was  adjudged  by  his  creditors,  the  purchasers 
or  adjud^rs  were  not  affected  by  the  leases  which  he  had  granted,  but  could 
remove  tiie  tenants  at  pleasure ;  and  the  latter  had  no  redress,  except  a  claim 
for  damages  against  the  grantor  of  the  leasa  This  was  felt  to  be  a  great 
grievance ;  and  attempts  were  sometimes  made  to  convert  the  personal  into  a 
real  right,  by  granting  seisin  of  the  land  to  the  tenant  But  the  form  of  a  seisin 
was  unavailing ;  for  the  right  being  radically  personal,  mere  seisin  or  delivery 
did  not  change  its  nature,  and  the  tenants  were  still  removable  at  the  will  of 
the  landlord's  singular  successors.  As,  therefore,  the  common  law  furnished  no 
remedy,  the  legiskture  found  it  necessary  to  interpose ;  and  accordingly,  by  the 
act  1419,  chap.  17,  leases  were  made  effectual  against  purchasers.  The  only 
alteration  of  the  common  law  by  the  statute  was  to  secure  tenants  from  removal 
by  the  landlord's  singular  successors ;  but  in  all  other  respects,  the  legislature 
left  the  lease  still  a  personal  ri^ht.  The  protection  afforded  by  the  statute  was 
of  the  nature  of  a  personal  pnvilege  bestowed  on  ''  the  poor  people  that  labour 
''  the  ground ; "  but  it  left  their  title  unchanged  in  its  nature  and  character. 
In  order,  however,  to  entitle  them  to  this  privile^,  it  was  necessary  that  t^y 
should  [488]  be  in  possession  at  the  time  of  the  ahenation  by  tiie  landlord ;  and, 
indeed,  this  was  indispensably  requisite  for  the  security  of  purchasers,  because 
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if  a  latent  lease,  known  to  no  other  persons  than  the  landlord  and  tenant,  and 
the  existence  of  which  is  not  indicated  by  any  intimation  or  publication,  were 
to  be  effectual  against  singular  successors,  a  door  would  be  opened  to  innumer- 
able frauda  The  appellant,  therefore,  denies  the  soundness  of  the  opinion 
expressed  by  several  of  the  Judges  in  the  Court  below,  that  a  tack  is  a  real 
**  right  by  force  of  the  statute  1449,  in  a  question  between  assignees  and 
^  adjudsers  from  the  tenant,  and  to  that  case,  therefore,  the  general  rule  applies." 
Other  of  the  Judges  express  an  opinion  much  more  correct,  when  they  say  of  a 
lease,  that  its  "  creation  and  its  transmission  are  to  be  r^ulated,  as  U  it  were, 
"  what  it  truly  is,  a  personal  right" 

2.  Personal  rights  are  transferable  by  assignation,  and  the  right  of  the 
assignee  is  completed,  either  by  intimation,  or  by  some  act  which  in  Taw  is  held 
to  to  equivalent  to  intimation.  But  assignation  alone  is  not  sufficient  to  com- 
plete the  title  of  the  assignee  to  the  right  or  subject-matter  of  the  assignation, 
and  the  mode  of  completion  depends  on  the  nature  of  the  right  or  thing  assigned. 
When  moveables  are  the  subject  of  the  assignation,  there  is  no  party  but  the 
cedent  and  the  assignee,  and  therefore  the  right  must  be  perfected  by  possession 
or  delivery.  But,  3  a  right  or  obligation  constituted  by  a  third  party  in  favour 
of  the  cedent  is  assigned,  the  proper  mode  of  completing  the  assignation  is  by 
intimation  to  such  third  party.  But,  though  intimation  is  the  most  unexception- 
able mode  of  completing  an  assignation,  yet  equipollents  are  admitted  to  supply 
its  placa  Of  these,  natural  possession  is  one.  But  if  the  natural  possession  by 
an  assignee  completes  his  right  as  an  equipollent  of  intimation,  it  follows,  that 
the  assignation  of  a  lease  is  perfected,  without  the  necessity  of  intimation,  as 
soon  as  such  possession  is  attained  by  the  assiraee.  Other  equipollents  to 
intimation  are  admitted.  Thus  an  enrolment  of  the  assignee  in  the  landlord's 
rental  will  supply  the  place  of  intimation.  Without  intimation,  therefore,  or 
some  one  of  its  equipollents,  such  as  the  natural  possession  or  enrolment,  an 
assignation  of  a  lease  is  ineffectual ;  while,  on  the  other  hand,  such  intimation, 
or  possession,  or  enrolment,  in  the  landlord's  rental,  completely  vests  the  assignee 
in  the  right,  and  of  course  divests  the  cedent,  so  that  no  right  [499]  remains 
in  him  to  be  either  voluntarily  conveyed  or  attached  by  the  diligence  of  his 
creditors. 

3.  Even  if  intimation  to  the  landlord  were  not  sufficient  per  se  to  complete 
the  security,  still  if  a  tenant,  who  has  sub-set  or  given  the  natural  possession  to 
another,  grant  a  security  by  assignation,  the  right  of  the  assignee  will  be  com- 
pleted by  intimation,  both  to  the  landlord  and  to  the  sub-tenant,  or  other  person 
holding  possession  under  the  principal  tenant ;  and  there  was  such  a  sub-set  and 
intimation  in  the  present  case. 

4.  The  granting  of  a  sub-lease  by  the  appellants  to  Archibald  Newbigging 
and  Company,  was  an  act  of  civil  possession,  which,  according  to  the  view  of  the 
Court  below,  was  sufficient  to  perfect  the  assignment,  even  though  there  had 
been  no  intimation. 

5.  The  right  of  the  appellants  to  the  machinery  and  utensils  is  not  dis- 
tinguishable i^m  their  right  to  the  leases. 

Beapondent, — 1,  The  assignation  to  the  tacks,  never  having  been  clothed  with 
possession  in  the  appellants'  persons,  is  a  merely  personal  nght,  and  so  affords 
but  an  imperfect  and  uncompleted  title,  which  cannot  stand  against  the  real 
right  vested  in  the  respondent.  But  an  assignation  of  a  tack,  without  possession 
of  any  kind,  is  altogether  insufficient  in  competition  with  a  singular  successor, 
whose  right  has  been  duly  clothed  and  completed  by  possession,  to  operate  any 
effectual  transfer  of  the  real  right  under  the  lease.  Possession  is  just  as 
necessary  to  establish  a  real  right  of  tack,  whether  in  the  original  constitution 
of  it,  or  m  any  transfer  by  assignment,  as  seisin  is  in  the  case  of  a  feudal  subject. 
Hie  appellants'  pleas  rest  entiraly  on  the  assumption  that  a  lease  is  merely  a 
personiu  right,  overlooking  altogether  the  important  distinction,  founded  on  the 
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atatnte  1449,  c.  18,  between  the  lease  before  it  is  perfected  by  possession,  in 
which  case  it  is  a  mere  personal  and  uncompleted  right,  and  the  lease  after  it  is 
so  perfected,  in  which  case  it  becomes  what  the  law  recognizes  as  a  real  right 
It  is  now  indisputable,  that  in  the  case  of  competing  leases,  the  lease  first  dad 
with  possession  is  the  only  effectual  one ;  and  that,  in  the  same  way,  in  com- 
petitions between  assignations  to  leases,  or  between  sub-tacks,  or  between  an 
assignation  and  a  sub-tack,  that  right  upon  which  possession  has  first  taken 
place,  to  all  intents  and  purposes,  cuts  out  the  rest ;  or,  to  put  the  matter  in  a 
general  shape,  the  [600]  respondent  maintAinR,  that  wherever  a  real  right  of 
lease  comes  in  competition  with  a  personal  one,  the  former  must  of  necessity 
be  allowed  the  preferenca  Nor  is  there  any  equivalent  which  can  be  substituted 
in  the  place  of  po^ession,  so  as  to  have  the  same  effect  of  thus  perfecting  a 
lease  into  a  real  right.  Possession  is  essential  as  a  solemnity.  It  is  just  as 
indispensable  to  the  completing  of  the  real  right  of  lease,  as  the  taking  of  sasine 
is  to  complete  a  feudal  right ;  and  since,  where  any  proper  solemnity  is  estab- 
lished for  perfecting  a  right,  equipollents  are  not  to  be  admitted,  as  in  the  case 
of  feudal  rights,  in  which  no  equivalent  can  supply  the  want  of  a  sasine, 
possession  is  no  less  essential,  ajid  no  less  incapable  of  being  supplied  by 
equivalents  in  perfecting  a  right  of  lease.  It  is  by  the  authority  of  statute 
alone  that  leases  were  n^ed  into  the  class  of  real  rights.  But  the  same  statute 
which  produced  this  change  has  ever  been  held  to  declare,  that  possession  is  an 
indispensable  requisita 

2.  The  intimation  of  their  assignation  to  the  landlord  will  not  avail  the 
appellants ;  for  though  intimation  may  be  all  very  good  when  there  is  something 
belonging  to  the  cedent  in  the  hands  of  the  person  to  whom  intimation  is  made, 
and  the  right  to  which  something  is  meant  to  be  transferred  over  to  the  assignee, 
as  the  party  who  thereafter  shall  be  entitled  to  demand  it,  it  is  obvious  that 
where  the  subject  assigned  is  matter  not  of  personal  claim  but  of  real  right,  aud 
in  itself  directly  capable  of  delivery  from  the  cedent  to  the  assignee,  intimation 
is  altogether  out  of  the  question.  Indeed  it  is  laid  down  by  every  authority 
that  the  legal  transmission  of  a  lease,  as  a  real  right,  is  by  possession,  and  not 
by  intimation. 

The  respondent  denies  that  there  is  either  authority  or  principle  for  the 
appellants'  doctrine,  that  bare  intimation  to  the  landlord,  unaccompanied  by 
any  possession,  natural  or  civil,  on  the  part  of  the  assignee,  and  unsupported  by 
any  sub-tack  or  other  change  of  title,  so  as  to  fix  on  the  tenant's  possession  the 
restricted  character  of  a  possession  as  sub-tenant  to  the  assignee,  is  sufficient,  in 
any  legal  sense,  to  complete  the  assignee's  real  right,  or  to  vest  him  in  the  full 
right  of  the  lease. 

But  in  addition  to  the  argument  founded  on  intimation,  the  defenders  affect 
to  lay  great  weight  on  the  circumstance  of  their  assignation  being  noticed  in 
what  they  are  pleased  to  term  the  landlord's  rental  book. 

[601]  But  this  circumstance,  even  had  it  occurred  in  the  most  regular  and 
unimpeachable  shape,  cannot  possibly  be  r^arded. 

3.  The  alleged  sub-tack  cannot  avail  the  appellants.  It  is  informal  and 
improbative,  but  even  had  it  been  liable  to  no  such  objections,  ex  fade,  it  could 
not,  from  the  latency  and  collusion  of  the  whole  transaction,  avail  the  appellants 
in  the  least  There  was  never  any  real  or  band  fide  purpose,  on  either  side,  that 
the  subjects  should  be  sub-set ;  and  accordingly,  neither  cUd  the  appellants  in 
any  one  particular  act  as  tenants  in  chief,  nor  did  any  change  of  possession  ever 
take  place,  to  fix  on  the  bankrupts  the  character  of  sub-tenants. 

4  The  assignation  in  the  defender's  favour  was  altogether  a  collusive  trans- 
action, havinff  a  totally  different  object  from  what  it  bore  on  the  faoe  of  it,  and 
being  in  truth  a  mere  cover  for  an  arrangement,  which,  if  openly  entered  into, 
the  parties  were  aware  the  law  would  not  have  recognised* 

5.  The  conveyance  to  the  appellants  of  the  machinery  and  utensils,  as 
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considered  apart  from  the  real  subject,  is  onavailing,  as  being  a  conveyance  of 
moveables,  retentd  possesaione. 

Lord  Ghanobllob. — '*  My  Lords,  this  is  a  case  which  involves  matters  of  consider- 
able importance  to  the  law  of  Scotland,  and  upon  which  there  has  been  a  difference  of 
opinion  among  the  learned  Judges  in  the  Court  below.  It  is  strange  that  there  should 
be  any  doubt  whether  or  not  there  has  been  a  decision  upon  a  transaction  similar  to  the 
one  in  question,  of  the  assignment  of  a  lease,  which  occurs  of  leasehold  premises  in  towns 
as  well  as  of  farming  lands  in  the  country  almost  daily  in  England,  and  which  must  have 
occurred  very  often  in  Scotland.  One  cannot  help  being  surprised  at  not  finding  a 
decision  distinctly  referred  to,  disposing  of  the  question,  an  intimation  of  an  assignment, 
and  actual  possession  also,  or  something  equivalent  to  actual  possession,  is  necessary  to 
constitute  a  valid  transfer)  The  learned  Judges,  a  vety  considerable  number  on  both 
sides,  appear  to  have  considered  the  question,  and  to  have  taken  different  views  of  it 
The  opinion  of  Lord  Balgray  and  Lord  Gillies  is  given  very  shortly,  and  very  generally ; 
but  they  so  far  plainly  differ  from  their  learned  l^others,  that  they  do  not  seem  to  hold 
possession  so  necessary  as  the  others  do  to  the  transfer  of  a  lease,  at  the  same  time  that 
they  entirely  express  their  concurrence  in  the  opinion  of  the  0)urt;  but  this  I  can  only 
treat  as  an  indication  that  they  consider  the  assignment  not  to  have  been  a  real  but  a 
collusive  and  colourable  transaction,  as  the  party  assuming  [602]  to  assign  continued  in 
possession,  to  all  outward  appearance,  as  before.  It  appears  he  accounted  for  the  rent  to 
the  landlord,  and  there  is  no  evidence  of  the  other  party  to  whom  the  assignment  is  made 
having  done  so.  It  seems  like  nosing  up  a  man  of  straw  between  the  party  assigning 
and  the  party  entitled  to  claim.  This  difference  of  opinion  among  the  learned  Judges 
below  makes  me  wish  to  look  more  partictdarly  into  this  case.  I  shall  therefore  very 
reluctantly  propose  to  your  Lordships  to  postpone  for  a  short  time  stating  what  occurs  to 
me  upon  the  subject" 

On  a  future  day. 

Lord  Ghanobllob. — '*  My  Lords,  this  case  is  one  not  unattended  with  difficulty. 
When  it  was  formerly  before  you,  your  Lordships  were  pleased  to  remit  it  to  the  Gourt 
below,  for  the  learned  Judges  of  the  First  Division  to  constdt  with  the  learned  Judges  of 
the  Second  Division ;  and  we  have  now  the  benefit  of  the  judgment  of  the  Gourt  below 
upon  that  consultation.  They  adhere  to  the  original  view  of  tiie  question ;  but  we  have 
light  let  in  upon  the  case  by  the  expressed  opinions  of  all  the  consulted  Judges,  who  it 
seems  differed  as  to  the  grounds,  and  some  of  them  also  as  to  the  result  of  the  decision. 

"  Your  Lordships  recollect  that  it  appeared  to  be  a  case  of  some  importance,  though 
it  can  be  stated  in  a  very  few  words.  There  was  a  lease  for  the  term  of  one  hundred 
years  of  premises  employed  as  a  valuable  bleach-field,  held  by  Hopkirk  and  Gompany, 
which  was  assigned  by  them  to  Archibald  Newbigging ;  and  the  Gompany  of  which 
Newbigging  was  a  partner  having  borrowed  L.7000  from  the  Glasgow  Bank,  and 
being  to  receive  L.5000  more  if  wanted,  they  assigned,  when  in  manifest  difficulties, 
this  lease  to  the  Bank.  An  intimation  of  the  assignment  to  the  lessor  followed;  but 
there  was  no  possession  taken  by  the  Bank  in  any  way.  The  Bank  then  granted 
a  sub-tack  to  Newbigging  and  Gompany,  and  under  this  sub-tack  it  is  said,  that  they, 
the  original  lessors  and  assignors,  held  under  the  Bank,  their  assignees.  The  Bank 
also  granted  a  back-bond,  setting  forth  what  had  taken  place,  and  clearly  showing  that 
the  assignment  to  them,  the  Bank,  had  only  been  in  security.  Now,  to  say  nothing 
more  about  the  informality  of  this  sub-tack,  it  is  enough  for  me  to  observe,  that  the 
most  important  part  of  the  whole,  the  rent-— the  render — ^is  blank  in  the  instrument. 
Newbigging  and  Gompany  became  bankrupt,  and  the  question  arises  as  between  the 
Bank,  the  assignees  of  the  lease,  and  the  trustee  of  the  sequestrated  estate  of  the 
assignors  of  the  lease,  which  shall  have  the  term  in  question ;  it  being,  on  the  one 
hand,  contended  for  the  Bank,  that  they  have  a  valid  assignment ;  and  it  being,  on  the 
[503]  other  hand,  contended  that  there  was  no  valid  assignment^  nor  any  instrument 
that  could  pass  an  interest  In  support  of  the  argument  for  the  validity  of  the  assign- 
ment, it  was  mainly  urged  that  the  requisite  intimation  had  been  made  to  the  landlord. 
Gn  the  other  hand,  it  was  contended  against  the  validity  of  the  assignment,  that 
intimation  was  not  sufficient,  until  the  right  was  clothed  with  possession  in  the  assignee. 
In  order  to  supply  that  defect,  admitting  for  argument's  sake  that  intimation  without 
possession  is  not  sufficient,  the  Bank  contend  that  they  had  possession,  that  Newbigging 
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and  Company  having  assigned,  they  took  the  snbjects  hack  again  as  sub-tenants,  and 
that  their  possession  was  no  longer  to  be  ascribed  to  their  own  original  assignation  as 
principal  lessees,  but  to  the  sub-tack  as  derivative  lessees,  that  their  possession  was  the 
Bank's  possession,  and  that  there  was  not  therefore  only  intimation  but  possession  also 
to  clothe  the  assignment  These  are  shortly  the  facts,  and  the  bulk  of  the  arguments 
on  each  side  of  the  case,  with  which  the  Court  below  has  dealt ;  and  the  conclusion 
which  I  have  drawn  coincides  with  that  of  the  Lords  President^  Meadowbank,  Mackenzie, 
Corehouse,  Newton,  and  Moncreiff^  who  thus  express  themselves :  '  Therefore  the  case 
'  plainly  resolves  itself  into  a  collusive  device  to  create  a  latent  security  over  a  real 
<  right,  without  change  of  possession,  either  naturally,  civilly,  or  symbolically ;  an 
'  attempt  at  variance  with  the  first  principles  of  the  law  of  Scotland,  and  which,  if  it 
*  could  be  accomplished,  would  give  rise  to  mischievous  consequences.'  Lords  Balgray 
and  Gillies  do  not  go  the  full  length  of  the  earlier  part  of  this  opinion,  which  I  have 
not  troubled  your  Lordships  with,  namely,  that  a  tack  in  Scotland,  which  is  a  real  right 
by  force  of  the  statute  of  1449,  can  only  be  validly  carried  to  an  assignee,  if  there  is, 
beside  intimation,  possession  by  the  assignee :  which  point  was  the  principal  ground  of 
the  remit  to  the  Court  of  Session ;  when  it  seemed  an  extraordinary  thing,  as  it  occurred 
to  me,  that  such  a  matter  never  had  been  settled  before.  Their  Lordships  state,  '  We 
'  therefore  cannot  aflSrm  that  it  is  the  law  of  Scotland,  that  an  assignation  of  a  lease 
'  duly  intimated  iaper  se  an  imperfect  rights  unless  followed  by  natural  or  civil  posses- 
'  sion.'  That  is  the  opinion  of  those  learned  Judges  ;  they  do  not  go  so  far  as  their 
learned  brethren  in  saying  that  intimation  is  not  sufficient  without  possession ;  but  in 
the  opinion  of  those  other  Judges,  so  far  as  it  is  founded  on  the  special  circumstances 
of  the  case,  they  entuely  concur.  Now,  my  Lords,  I  take  the  same  view  with  those 
learned  Judges  ?without  deciding  a  question  which  it  does  not  appear  to  me  necessary 
for  the  Court  below,  in  the  circumstances  of  the  case,  to  have  decided,  and  which  I  do 
not  think  it  is  necessary  for  your  Lordships  to  deal  with) — that  there  is  nothing  here, 
which,  by  [504]  the  law  of  Scotland,  can  be  said  to  vest  a  bond  fide  right  in  the  assignee 
of  the  Bank,  to  the  exclusion  of  the  rights  of  the  creditors,  as  represented  by  the  trustee 
on  the  sequel- trated  estate ;  that  it  was  the  setting  up  of  a  fictitious  person  between  the 
one  party  and  the  other,  by  a  collusive  transaction,  and  by  means  of  such  latent  right 
as  is  always  reprobated  in  the  Scotch  law  of  real  property;  that  the  right  was  not 
validly  passed  in  such  way  as  to  exclude  the  trustee  frome  ntering  into  competition  for 
it ;  that  there  was  no  parting  with  the  possession,  though  the  transaction  purported  to 
part  with  it ;  and  as  to  the  sub-tack,  it  appears  to  me,  instead  of  mending  the  case  on 
the  part  of  the  Bank,  greatly  to  impair  it;  for  I  cannot  conceive  any  more  flimsy 
expedient  as  a  right  of  possessioh,  than  to  make  the  possession  become,  by  virtue  of  a 
sub-tack,  no  longer  the  possession,  such  as  Newbigging  had  before  under  Ms  landlord  at 
first,  as  main  lessee,  but  a  possession  under  his  own  assignee  of  the  term,  taking  back 
from  the  Bank  a  sub-lease  coUusively  and  latently,  to  defeat  the  proper  right  of  the 
parties.  Upon  these  grounds,  and  in  the  circumstances  of  this  case,  and  without  advis- 
ing your  Lordships  to  decide  the  general  question  with  respect  to  the  sufficiency  of 
intimation,  without  possession,  I  am  of  opinion  your  Lordships  ought  to  affirm  the  judg- 
ment now  complained  of." 

The  House  of  Lords  ordered  and  adjudged,  That  the  interlocutors  complained 
of  be  affirmed. 

Richardson  and  Conndl — Moncrieff,  Webster,  and  Thomson, — Solicitors. 

[Cf.  Ramsay  v.  Commercial  Bank,  4  D.  410,  412  ;  Clark  v.  West  Colder  CHI  Co., 

9  K.  1024,  1028.] 
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V.  Wilson  &  Sliaw  604  [8  S.  862]. 

MuRDO  Mackenzie,  Appellant. — Mr.  John  Campbell — Br,  Lushrngton, 

Alexander  Macartney,  for  the  Commercial  Bank  of  Scotland,  Bespondent. — 

Mr.  Mv/rray — Mr.  MUler. 

23d  September  1831. 

Gautionbr. — A  principal  debtor  in  a  bond  for  a  cash  account  with  a  bank  failed,  and 
executed  a  trust  IJie  deed  of  accession  to  which  allowed  a  supersedere  of  diligence 
for  three  years ;  the  bank  lodged  a  claim  and  affidavit,  without  signing  the  deed 
of  accession,  and  a  delay  of  seven  years  took  place :  Held  (reversing  the  judgment 
of  the  Court  of  Session),  that  the  cautioner  was  liberated. 

In  1811  Mackenzie,  along  with  Eoss  and  Geddes,  became  bound  to  the 
Commercial  Banking  Company  in  a  bond  for  a  cash  credit  [505]  to  the  extent 
of  L.500,  to  be  kept  in  the  name  of  Geddes.  This  bond  contained,  irUer  alia,  the 
following  clause: — "And  it  is  hereby  declared,  that  there  is  nothing  hereby 
"  meant  to  supersede  or  vacate  the  security  which  the  said  company  already 
"  hold  or  may  hold  over  the  shares  which  we,  or  either  of  us,  hold  or  may  hold 
"  of  the  stock  and  profits  of  the  said  company,  for  any  advances  under  the  bond, 
"  or  otherwise."  It  was  provided  also, "  that  each  member  hereby  assigns  to  the 
"  committee  of  management  for  the  time  his  own  shares  and  profits  of  the 
"  concern,  in  security  of  the  debts  and  engagements  of  the  company,  and  in 
"  security  of  any  debts  and  prestations  that  may  become  owing  or  prestable  by 
"  him  to  the  company,  and  for  enabling  the  committee  of  management,  if  and 
"  when  necessary,  to  sell  and  dispose  of  his  shares  and  interests  in  the  company, 
"  in  terms  of  the  provisions  above  written,  and  in  general,  in  securitv  of  the 
"  performance  and  observance  of  his  part  of  the  premises."  At  this  time 
Geddes  held  four  shares,  on  each  of  which  L.100  had  been  paid  up,  and  which 
might  be  worth  L.125  each.  By  the  contract  of  the  bank,  shares  are  liable  for 
any  advances  that  may  be  made  to  the  holders,  who,  on  the  other  hand,  are 
entitled,  without  finding  further  security,  to  operate  upon  them  to  the  extent  of 
three  fourths  of  the  input  stock  eflfeiring  thereto.  The  bank  are  further  entitled 
to  the  refusal  of  all  shares  proposed  to  be  sold ;  and  the  holders  can  only  sell  at 
the  price  at  which  they  were  oflfered  to  the  bank  and  refused.  Geddes  subse- 
quently acquired  six  other  shares. 

Geddes  continued  to  operate  upon  this  cash  account  for  several  years.  In 
1816  his  aflfairs  became  embarrassed,  and  considerable  correspondence  passed 
between  him  and  William  Murray  and  Son,  agents  for  the  bank  at  Tain,  where 
the  cash  account  had  been  opened,  as  well  as  between  these  agents  and  the 
secretary  of  the  bank  at  Edinburgh,  relative  to  the  disposal  of  Geddes's  bank 
shares.  In  October  1816,  G^eddes  wrote  Murray:  "Owing  to  the  present 
"  pressure  of  the  times,  I  find  it  necessary  to  dispose  of  the  ten  shares  which  I 
"  hold  of  the  Commercial  Bank  stock,  and  I  hereby  offer  them  to  the  bank  at 
"  L.130  per  share.  You  will  please  forward  this  letter  to  the  manager,  and 
"  advise  me,  when  convenient,  if  my  offer  is  accepted."  This  letter,  Mackenzie 
allied,  was  forwarded  to  [506]  Edinburgh  by  Murray,  on  the  26th  of  that 
month,  but  Macartney  the  Edinburgh  secretary  denied  its  having  been  received 
there.  In  December  thereafter.  Macartney  for  the  Bank,  wrote  Messrs.  Murray : 
"  Mr.  John  Geddes,  Ardmore,  writes  us,  that  he  had  desired  you  to  make  offer 
"  to  us  of  the  ten  diares,  at  L.130  per  share.  Such  an  offer,  however,  never  has 
"  been  made.  In  the  above  letter  he  offers  them  at  L.125  per  share,  and 
"  requests,  in  the  event  of  a  refusal,  that  they  may  be  transferred  to  your  Mr. 
"  William  Murray,  at  that  price.  The  directors  have  allowed  Mr.  Murray  to 
"  get  theee  shares."  On  6th  Mfiuxsh,  he  again  wrote  Messrs.  Murray : — "  You 
S.R.R.  v.  42 
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"  have  not  yet  returned  the  transfer  by  Mr.  John  (Jeddes,  in  favour  of  your  Mr. 
"  William  Murray,  of  ten  shares,  which  you  will  please  observe  must  be  done 
"  before  the  transaction  can  be  completed." 

The  transfer  was  completed  on  20th  March  1817.    Prior  to  that  period,  how- 
ever, the  cautioner  Eoss  had  become  bankrupt    On  the  12th  Mackenzie  wrote 
Geddes,  that  he  was  resolved  to  withdraw  his  name  from  the  cash  credit,  and  on 
the  22d,  he  wrote  Messrs.  Murray: — ^''As  my  name  is  affixed  to  a  bond  of 
"  caution,  as  surety  for  Mr.  John  Geddes  of  Ardmore,  in  his  cash  account  with 
"  the  Commercial  Banking  Company  of  Scotland  for  L.500,  in  conjunction  with 
"  Mr.  John  Boss  of  Balblair,  I  beg  of  you  to  inform  the  Bank,  that  I  now  with- 
"  draw  my  name  as  cautioner  for  Mr.  Geddes,  and  that  they  are  not  to  look  to 
'*  me,  as  such,  in  any  transactions  with  him,  in  consequence  of  said  bond,  from 
**  this  date ;  and  I  trust  the  Bank  will  accordingly  be  pleased  to  give  directions 
"  to  get  the  said  account  immediately  settled,  and  the  bond  annulled,  to  save 
"  expence  or  loss  to  either  party."    After  the  receipt  of  this  letter,  no  further 
advances  were  made  to  G^des.    Shortly,  thereafter,  he  called  a  meeting  of  his 
creditors,  and  on  the  2d  of  April  1817  he  executed  a  trust  deed  in  their  favour. 
At  the  meeting  Mackenzie  attended,  and  was  entered  in  the  sederunt  as  appear- 
ing in  room  of  the  manager  of  the  Commercial  Bcuik.    Murray  also  attended; 
but  it  was  allied  he  did  so  on  account  of  other  debts  than  that  in  question. 
The  trust  deed  was  drawn  up  by  him,  and  marked  as  examined  and  revised  by 
Mackenzie.    In  that  deed  the  bank  is  stated  as  a  creditor  to  the  extent  of  L500 
the  amount  of  the  cash  account,  forming  [607]  the  only  debt  due  by  Geddes  to 
the  bank.    Murray  was  named  one  of  the  trustees,  but  Macartney  maintained 
that  to  this  trust  the  bank  had  never  acceded.    The  deed  of  accession  contained 
a  supersedere  of  diligence  for  three  years.    On  the  day  on  which  the  trust  was 
executed,  the  secretary  wrote  Murray : — *'  Mr.  Mackenzie's  letter  to  you,  wishing 
**  to  withdraw  his  security  from  the  bond  for  Mr.  John  GMides's  cash  account, 
"  has  our  attentioiL"    "  From  the  circumstance  of  one  of  the  co-obligants  for 
**  the  above  cash  account  having  become  bankrupt,  and  the  other  wishing  to 
"  withdraw  his  name,  the  directors,  having  no  idtemative,  have  ordered  the 
**  account  to  be  called  up,  which  you  will  please  immediately  intimate  to  Mr. 
"  Geddes  accordingly."   On  23d  June  1817,  Messrs.  Murray  wrote  the  secretary: 
— "We  have  reason  to  hope,  if  prices  of  farm  produce  continue  to  improve. 
"  every  person  will  be  paid,  with  a  considerable  reversion  to  his  (Geddes's) 
"  famUy ;  and  we  would  therefore,  on  that  account,  recommend  to  the  Directors 
"  not  to  press  his  sureties  for  payment  of  the  cash  credit,  until  we  see  what 
"  way  sales  will  turn  out.    All  the  business  connected  with  his  farms  will 
**  continue  to  be  conducted  at  this  oflfice."    The  secretary,  on  3d  July  1817, 
wrote  Messrs.  Murray : — '*  The  directors  will  not  agree  to  any  delay  in  payment 
'*  of  the  balance,  unless  a  bill  at  three  months'  date  is  granted  by  all  the 
"  obligants  in  the  bond.    Indeed,  they  do  not  consider  themselves  at  liberty  to 
"  rive  delay,  after  the  letter  from  Mr.  Mackenzie,  which  you  sent  us  in  March 
''  last,  and  Mr.  Boss  having  become  bankrupt.    I  am  directed  to  add,  that  you 
"  should  have  reported  the  state  of  this  account,  and  of  the  security,  at  the  time 
"  Mr.  Geddes  sold  his  shares,  that  the  directors  might  have  judged  of  the  pro- 
*'  priety  of  stopping  the  transfer."    At  this  period  the  bank  seem  to  have  enter- 
tained no  doubt  of  Geddes's  solvency.    Bills  to  the  amount  of  several  thousand 
pounds  were  then  current  in  the  bank,  and  L.200  yearly  was  allowed  to  Geddes 
under  the  trust.    The  bank  lodged  a  claim  and  affidavit    The  trustees  continued 
to  manage  the  trust  estate,  and  paid  off  several  of  the  debt&    The  bank 
repeatedly  urged  the  Messrs.  Murray  to  get  their  claim  settled ;  and  on  14tb 
April  1824  the  secretary  wrote  those  gentlemen : — "  Have  there  been  any  opera- 
"  tions  on  John  Geddes's  account,  or  should  we  now  call  it  up  ? "     Matters 
remained  in  [608]  this  state  until  the  24th  of  that  month,  when  the  secretaiy 
intimated  to  Mackenzie,  for  the  first  time,  that  he  must  pay  up  the  balance  due 
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on  the  cash  credit.  Mackenzie  denied  his  liability.  A  charge  was  thereafter 
given  him  on  the  bond,  which  he  suspended,  and  thereafter  action  was  raised. 
The  Lord  Ordinary  [Cringletie]  (24th  June  1829)  having  very  fully  explained 
his  opinion,  by  a  note  for  the  reasons  therein  expressed,  repelled  the  defences, 
decerned  against  the  defender  in  terms  of  the  libel,  and  found  him  liable  for 
expences,  ^. 

The  Court  (4th  June  1830)  adhered. 

Mackenzie  appealed. 

Appellant, — Effect  ought  to  have  been  given  to  the  plea  of  the  appellant, 
that  he  was  liberated  from  all  liability,  under  the  cautionary  obligation  imder- 
taken  to  the  bank,  by  the  conduct  of  the  bank  in  departing,  without  his  consent, 
fri>m  a  collateral  security  held  for  the  debt ;  in  altering,  most  materifiJly,  with- 
out intimation  made  to  him,  the  nature  and  extent  of  his  risk ;  in  granting  the 
principal  debtor  time,  delay,  and  a  surcease  of  diligence,  notwithstanding  a  call 
on  them  to  urge  him  to  an  immediate  settlement ;  in  delaying,  for  seven  years, 
to  make  any  call  on  the  appellant,  whilst,  in  the  meantime,  they  entered  into  a 
separate  transaction  with  the  principal  debtor,  got  his  estate  under  their  control, 
and,  without  the  cautioner's  knowledge,  neglected  and  mal-administered  it,  so  as 
to  destroy  his  means  of  relief;  and,  generally,  in  failing  to  observe  that  due 
regard  to  the  interests  and  security  of  the  appellant  which  is  incumbent  on  a 
creditor  towards  a  cautioner,  under  the  pen«dty  of  liberating  him  from  his 
obligation  of  suretyship. 

Respondent, — ^The  appellant  undertook  the  obligation  to  the  Commercial  Bank 
of  Scotland,  of  which  he  now  seeks  to  be  relieved,  and,  on  the  faith  of  that 
oblation  so  undertaken  by  him,  along  with  Geddes  and  Boss,  the  bank  advanced 
to  (^des  the  money  of  which  the  appellant  now  refuses  to  make  repayment. 
The  bank  did  not  give  time  to  Geddes,  or  to  any  other  party,  in  regard  to  the 
repayment  of  the  money  due  to  them ;  [609]  that  is,  the  bank  never  prorogated 
or  prolonged  the  time  at  which  they  could  have  demanded  payment  from  any 
of  the  parties  concerned  of  the  money  in  question ;  but,  unfortunately,  in  spite 
of  all  their  exertions  to  recover  this  money,  these  parties,  including  the  appellant 
himself,  delayed  to  make  payment,  and  this  is  what  he  now  caUs  giving  time, 
whereby  his  own  delay  in  making  payment  is  gravely  pleaded  as  a  sufficient 
ground  why  he  should  now  be  relieved  from  making  payment  at  all.  In  point 
of  law,  and  in  so  far  as  regards  the  bank,  the  appellant  cannot  be  viewed  as  a 
cautioner  or  surety,  but  must  be  held  to  be  a  principal  debtor,  as  he  appears  to 
be  on  the  face  of  the  bond  in  question.  The  respondent  has  no  means  of  know- 
ing the  private  arrangements  or  understanding  which  subsisted  between  Geddes, 
Bo^,  and  the  appellant ;  and,  though  it  may  be  true  that,  in  relation  to  Geddes 
or  Boss,  the  appellant  was  a  mere  surety,  the  bank  neither  had,  nor  have,  any 
means  of  ascertaining  how  the  fact  stands.  The  bank  were  not  barred  by  the 
bond  in  question,  either  from  advancing  money  to  G^des  on  the  shares  of  stock 
he  held  in  the  bank,  or  from  allowing  Geddes  to  dispose  of  these  shares  of  stock 
as  he  thought  proper.  The  bank  did  not  concur  in  the  trust  granted  by  G^des, 
or  in  the  system  of  management  under  which  his  affairs  were  placed  by  his 
trustees.  The  appellant  himself  concurred  in  this  arrangement,  and  he  had  no 
interest  in  doing  so,  except  as  being  the  debtor  of  the  bank  for  the  sum  drawn 
out  by  Geddes,  under  the  bank  credit  in  question.  There  is  no  evidence,  and  no 
relevant  averment  that  the  bank  had  any  transactions  with  the  alleged  principal 
debtor,  or  can  be  chargeable  with  any  negligence  or  delay  in  attempting  to 
recover  payment  of  the  balance  in  question. 

Lord  Chanobllob. — "  My  Lords,  I  shall  certainly,  on  the  present  occasion,  recom- 
mend to  yoar  Lordships  to  take  some  little  time  to  look  into  the  matter,  respecting  the 
construction  of  this  bond — not  that  I  entertain  any  doubt  that  it  is  in  its  nature  a 
cautionary  bond ;  for  although  it  puts  the  party  contracting  in  the  same  condition,  in 
some  respects,  with  the  principal  debtor,  nevertheless,  the  manner  in  which  it  states  the 
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consideration  for  which  it  was  granted  shows,  upon  the  face  of  it,  that  the  bond  is 
cautionary — that  the  debt  is  from  one  of  the  obligors  to  the  obligee,  and  that  the  other 
binds  himself  with  that  one  for  the  payment  of  that  one's  debt;  yet,  as  I  am 
[610]  pressed  with  the  opinion  of  Scotch  lawyers,  and  with  the  opinion  of  the  Court  of 
Session  who  are  conceived  to  have  decided  otherwise,  (of  which  however  I  do  not  see 
any  clear  evidence,  for  they  might  have  decided  entirely  on  the  other  ground)  and  as  it 
is  stated  that  these  obligations  are  exceedingly  common,  and  that  this  is  the  ordinary 
form  of  security  in  such  transactions,  I  think  it  my  duty  to  look  into  the  matter  further, 
with  a  view  to  seeing  whether  a  certain  form  of  words  must  be  used — whether  the  word 
<  for'  for  instance,  which  appears  to  have  been  thought  necessary  in  a  case,  the  report 
of  which,  however,  is  one  of  very  little  distinctness,  must  be  inserted,  or  some  equivalent 
term.  We  are  told  by  authority  in  Scotch  cases,  that  even  the  word  '  f or '  is  not  always 
enough ;  and  that,  to  make  it  a  bond  of  express  cautionary  obligation,  there  should  be 
the  word  cautioner  or  surety,  or  something  of  that  kind  introduced.  But  though  I  can 
not  conceive  how  technical  words  should  be  required  to  constitute  suretyship  or  caution, 
yet  I  think  it  will  be  our  duty  to  consider  it  fully  before  it  is  determined.  If  this  should 
be  found  to  be  strictly,  as  I  conceive  it  is  substantially,  a  cautionary  bond,  the  question 
will  then  be,  whether,  by  allowing  of  the  sale  of  shajres,  or  by  giving  time,  or  by  other 
measures,  the  Commercicd  Bank  have  released  their  claim  on  Mackenzie  as  a  surety. 
With  respect  to  this  point,  I  have,  during  most  of  the  argumenti  struggled  with  what 
appears  to  me  to  have  great  weighti  that  tlus  case  ought  to  have  b^n  sent  to  be  tried  as 
an  issue  in  the  Jury  Court.  I  wish  that  had  been  the  course  adopted  in  the  beginning ; 
it  would  have  saved  a  great  deal  of  trouble — a  great  deal  of  discussion  in  the  Court  below 
— a  great  deal  of  expence, — and  also,  in  all  probability,  would  have  saved  the  present 
appeaL  Nevertheless,  as  the  question  has  been  brought  here,  it  will  be  with  the  greatest 
possible  reluctance  that  I  shall  advise  your  Lordships  to  occasion  any  further  delay  in  the 
final  decision  of  the  case ;  and  I  consider  that  the  acting  under  the  bond  to  which  my 
attention  has  been  in  the  last  stage  drawn,  and  which  I  certainly  was  not  aware  of  till  a 
very  late  period  of  the  argument,  does  throw  very  considerable  doubt  on  what  might 
appear  to  be  otherwise  freid  from  doubt  Perhaps  I  ought — as  that  was  not  originally 
presented  in  the  argument — to  have  called  upon  the  learned  Counsel  on  the  other  side, 
or,  at  all  events,  to  have  given  him  the  liberty  to  address  a  few  observations,  of  course 
not  exceeding  the  bounds  of  a  very  moderate  rejoinder,  upon  the  matter ;  they  do  appear, 
however,  to  have  had  notice  of  it,  for  it  is  mentioned  in  their  own  paper ;  and  conse- 
quently, they  cannot  be  said  to  be  taken  by  surprise ;  but  they  may  say  they  have  been 
taken  so  far  by  surprise,  as  that  matter  had  not  been  presented  by  the  Counsel  for  the 
appellant  in  opening  the  case.  I  shall  therefore  give  the  learned  Counsel  an  opportunity 
[611]  of  referring  your  Lordships  to  any  thing  which  may  do  away  the  effect  of  that 
circumstance ;  and  if,  in  the  result,  I  shall  feel  it  to  be  possible  to  advise  your  Lordships 
to  make  a  final  decision  here,  without  sending  it  to  be  tried  by  way  of  issue,  I  shall  feel 
the  strongest  desire  so  to  do.  If  the  learned  Counsel  can  show,  by  legal  evidence,  that 
Macartney  had  assumed  to  act  for  the  Bank,  and,  without  authority,  hail  become  a  party 
acceding  to  the  trust  deed,  it  wotdd  be  an  explimation  of  the  Bank  afterwards  having 
taken  advantage  of  it,  though  I  should  say,  still  it  would  be  difficult  to  say,  that  their 
conduct  must  not  be  taken  to  have  been  an  adoption  of  the  deed." 

Mr.  MiUer  was  heard  on  this  point 

Lord  Chanobllob. — **  I  would  now  move  your  Lordships  that  the  further  considera- 
tion of  this  case  be  postponed." 

Ona/uiureday. 

Lord  Chanobllor. — *'My  Lords,  this  case  arose  under  particular  circumstance 
The  principal  question — which,  after  the  comments  I  made  upon  the  case,  is  all  that 
remains  for  consideration — was,  whether  or  not  I  could,  upon  the  evidence  in  the  cause, 
safely  advise  your  Lordships,  as  I  was  most  anxious  to  do  if  I  could,  to  decide  tiie 
question  finally  here ;  or  whether  it  must  go  back  to  an  issue  to  be  tried  in  the  Court 
below  1  For  I  had  tiie  misfortune  of  not  being  able  to  take  the  same  view  of  the  case 
as  the  learned  Judges  who  decided  below,  upon  grounds  which,  in  some  respects,  I 
cannot  understand ;  and  which  in  other  respects,  so  far  as  I  understand  them,  I  do  not 
assent  to — ^that  the  appellant  Mackenzie  is,  under  his  bond  to  the  Commercial  Bank,  not 
merely  a  surety,  but  a  principal  debtor.  My  Lords,  it  is  impossible  for  any  lawyer  to 
read  this  instrumenti  and  to  doubt  for  a  moment  that  he  is  cautioner  only.     It  is  stated 
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he  binds  himself  with  Greddes :  For  whati  For  the  repajrment  of  L.500  to  be  advanced 
to  Greddes.  In  every  respect,  therefore,  unless  the  word  *  cautioner'  or  some  such 
technical  word  must  of  necessity  be  used  upon  all  such  occasions,  and  unless  it  is  not 
sufficient  for  a  man  to  state  in  other  words  what  he  means,  it  is  impossible  to  doubt  that 
this  is  a  bond  of  caution.  I  put  it  to  the  learned  Counsel  at  the  bar,  if  he  was  asked 
what  he  had  done  for  such  a  one  whom  he  had  assisted  by  signing  such  a  bond,  whether 
he  would  not  describe  himself  by  the  word  *  cautioner  1  *  Whether  he  would  not  answer, 
I  am  his  cautioner  in  a  cash  account — I  have  given  a  bond  of  caution  in  a  cash  account. 
No  different  construction  can  be  applied  to  this  instrument,  because  it  happens  to  be  a 
bond  for  a  cash  account — a  very  common  instrument.  It  would  be  very  important,  as 
far  as  the  question  of  discussion  goes,  if  I  was  asking  your  Lordships  to  declare,  by  your 
decision,  that  these  parties  [612]  were  not  co-obligors,  but  I  say  no  such  thing ;  the  bond 
is  carefully,  artificidly,  and  successfully  drawn,  and  most  efifectually  excludes  that  con- 
struction. A  party  may  be  bound  as  a  principal  obligor,  though  not  for  himself,  but  for 
a  benefit  conferred  upon  the  principal  obligor.  He  is  truly  cautioner,  but  still  he  may 
not  have  the  benefit  of  discussion ; — no  bank  would  take  this  bond^  if  the  benefit  of 
discussion  was  implied — that  benefit  gives  the  cautioner  a  right  to  say.  You  have  not 
discussed  my  principal :  not  merely,  you  have  demanded  and  been  refused ;  but  you 
should  have  gone  against  him  by  full  diligence.  There  must  be  the  fullest  discussion ; 
he  must  be  fully  sold  up,  and  every  thing  must  be  done  that  the  obligee  can  do  to  get 
hold  of  his  property.  It  wotdd  be  a  great  disadvantage  to  any  bank  if  this  discussion 
were  to  exist,  for  their  object  is  to  have  two  persons  instead  of  one ;  so  that  though  the 
principal  debtor  does  not  pay,  the  other  must,  as  the  co-principal.  As  the  doctrine 
seemed  to  be  considered  of  some  importance,  I  have  had  a  communication  with  the 
Court  below  upon  this  subject,  and  my  opinion  that  this  is  a  cautionary  bond  is  entirely 
confirmed  by  the  learned  Judges  with  whom  I  have  communicated.  Then  I  hold 
Mackenzie  to  be  a  surety ;  and  being  a  surety,  he  has  all  the  equities  of  a  surety,  and 
among  those,  that  any  act  of  the  obligee  giving  time,  or  any  advantage  in  the  nature  of 
time,  to  diminish  the  security  of  the  surety,  lets  the  surety  ofi.  That  is  the  law  of 
England,  the  common  law  of  England,  and  it  is  the  law  of  Scotland,  and  of  every  com- 
mercial country.  One  thing  the  Bank  do,  is  parting  with  the  shares ;  the  other  thing 
is,  the  giving  time  by  a  superseding  of  the  process  for  three  years.  Now,  with  respect 
to  the  parting  with  ihe  shares,  I  do  not  say  so  much  upon  that,  although  I  do  not  think 
it  immaterial  Lord  Cringletie,  in  an  elaborate  note  upon  this  subject,  considers  that 
words  are  of  no  importance  in  an  instrument,  if  they  are  words  of  common  style.  He 
does  not  rest  the  case  upon  this  not  being  a  bond  of  caution ;  he  does  not  give  any 
opinion  upon  it,  nor  do  the  Judges  (who  however  plainly  treat  Mackenzie  as  a  cautioner)  ; 
but  he  observes,  '  the  Lord  Ordinary,  however,  does  not  think  that  the  merits  of  the 
'  cause  rest  on  this — he  is  of  opinion  that  the  clause  in  the  bond  was  merely  words  of 
'  common  style  of  such  a  deed,  which  is  inserted  in  all  such  bonds,  whether  any  of  the 

*  parties  happen  to  have  any  shares  of  the  Bank  stock,  or  not.' — But  really,  my  Lords, 
I  do  not  understand  that  a  clause  is  to  have  no  meaning,  because  it  is  inserted 
very  often.  '  Signed,  sealed  and  delivered,  in  the  presence  of  A.  and  B.,'  as  attesting 
witnesses,  are  words  of  common  style;  half  the  bond  is  in  words  of  common 
style;  but  does  it  follow,  because  an  instrument  contains  words  often,  nay,  univer- 
sally used  for  a  certain  purpose,  that  they  are  unmeaning  and  unavailing  to  ac- 
[613] -complish  that  purpose  I  The  more  words  are  used  frequently,  the  more  they 
have  a  legal  import,  and  a  legal  importance.    The  words  are,  '  And  it  is  hereby  declared, 

*  that  there  is  nothing  hereby  meant  to  supersede  or  vacate  the  security  which  the  said 

*  Company  already  hold  or  may  hold  over  the  shares  which  we  or  either  of  us  hold  or 

*  may  hold  of  the  stock  and  profits  of  the  said  Company,  for  any  advances  under  this 
'  bond  or  otherwise,  or  to  be  advanced.'  A  doubt  might  be  raised  whether  the  Bank 
selling  those  shares,  without  working  out  their  own  security  over  them,  and  paying  their 
balance  out  of  the  price,  or  without  notice  to  the  surety,  did  not  operate  in  favour  of  the 
surety.  But  I  am  doubtful  upon  that  subject ;  and  upon  that  I  am  not  disposed  to 
differ  so  much  from  the  Court  below.  It  is  upon  the  ground  of  the  deed  of  accession 
and  Bupersedere^  by  the  creditors  of  Qeddes,  among  whom,  upon  the  face  of  the  instru- 
ment, Macartney  is  expressly  included  as  representing  the  Commercial  Bank  to  the 
amount  of  L.500,  that  being  the  only  claim  that  the  Bank  had  against  Gleddes's  estate, 
namely,  this  very  L.500.    The  Bank  say,  first,  that  they  were  no  parties  to  the  trust 
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deed;  secondly,  that  they  were  no  parties  to  the  deed  of  accession  and  twpermdsrt; 
and  thirdly,  that  Mackenzie  has  no  right  to  complain  of  giving  time,  for  he  was  present 
when  this  deed  was  executed,  though  it  is  not  pretended  he  signed  it — that  he  repre- 
sented the  Bank  as  their  agent — that  he  had  notice  of  it,  and  that  he  was  a  voluntary 
acceding  party,  and  has  no  right  to  complain  of  it ;  and  my  Lord  Cringletie  plainly 
proceeds  upon  this  view  of  the  subject ;  for  he  says,  '  a  draft  of  a  deed  of  accession  by 
*  the  creditors  was  also  produced  to  the  meeting,  and  the  defender  is  entered  upon  the 
'  minutes  of  that  meeting  as  appearing  for  the  behoof  of  the  pursuer,  claiming  as 
'  creditors  on  the  bond  by  Greddes  and  himself/  Now  it  is  alarming  to  see  such  a  thing 
as  this  stated.  Here  is  a  learned  Judge,  who  gives  a  very  elaborate  decision,  and  yet 
he  says,  that  the  defender  is  entered  upon  the  minutes  as  appearing  for  the  behoof  of 
the  pursuers,  as  claiming  creditors.  My  Lords,  the  learned  Judges  in  the  Court  below 
should  apply  their  minds  to  that  without  which  no  court  can  do  justice,  no  court  can 
avoid  error,  and  no  court  ever  discovered  truth — I  mean,  the  observing  strictness  in 
applying  the  rules  of  evidence.  Lord  Cringletie  considers  this  to  be  evidence,  that  the 
appellant,  Mackenzie,  is  agent  for  the  Bank,  and  present  at  the  important  meeting, 
because  there  is  a  minute  (which  is  very  much  praised  in  the  pleadings,  as  being  signed 
by  a  gentleman  of  high  respectability,  and  incapable  of  putting  his  name  to  any  thing 
that  is  not  accurate,)  stating  that  circumstance.  That  is  the  sort  of  rule  by  which  a 
man's  property  is  to  be  taken  from  him,  and  given  to  another  by  the  [614]  practice  of 
Scotland.  It  is  a  minute  made  behind  my  back  by  a  respectalde  man.  I  do  not  care 
how  respectable  he  is.  Three  persons  going  to  an  ale-house,  and  signing  a  minute,  that 
A.  B.  was  present,  and  agreed  to  give  up  his  claim  to  the  equities  he  ei^'oys  as  a  surety, 
and  as  an  obligor  in  a  bond,  is  to  entirely  conclude  him,  because  they  produce  this 
minute  signed  by  a  respectable  man.  It  never  seems  to  have  entered  into  the  mind  of 
his  Lordship  to  doubt  that  this  was  the  best  possible  evidence.  You  have  a  minute, 
forsooth.  Why,  if  it  had  been  a  record  of  a  judgment,  it  would  not  have  bound  me,  if 
I  had  not  claimed  through  one  of  the  parties  in  the  judgment;  but,  because  it  is  a 
minute,  signed  by  a  respectable  man,  but  not  signed  by  me,  and  my  authority,  it  is  con- 
clusive. To  be  sure  there  is  evidence  (and  that  is  the  only  point  which  I  have  a  doubt 
upon)  of  Mackenzie  having  put  his  initials  to  the  draft  of  the  trust  deed,  but  that  is 
only  the  draft  of  the  deed.  I  may  have  intended  to  sign  the  deed,  and  afterwards  have 
altered  that  intention.  If  so,  I  have  not  given  time.  But  it  is  plain  that  a  surety  has 
an  absolute  right  to  be  let  ofiT,  if  time  is  given  to  the  principal  by  the  obligee.  If  the 
surety  himself  gives  time,  he  would  defeat  his  equities  to  be  let  off;  but  if  he  intended 
only  to  give  time,  and  did  not  do  it,  his  equities  enure  to  his  beneiit  as  much  as  ever. 
That  time  was  given  by  the  obligee  by  accession  is  no  doubt  a  fact  to  be  proved ;  and 
it  is  not  pretended  that  the  BcuEik  signed  the  deed  of  trust  and  accession ;  and  as  to 
Murray's  having  signed,  they  certainly  appear  by  the  correspondence  to  be  the  Bank's 
agents,  but  as  they  were  general  agents  they  might  be  representing  other  clients,  and 
thus  not  bind  the  Bank.  But  there  is  a  most  important  statement  in  the  papers  of  the 
Bank  themselves,  which  clearly,  in  my  humble  judgment,  makes  it  unnecessary  for  me 
to  advise  your  Lordships,  which  I  should  otherwise  do,  to  send  the  case  back ;  the  Bank 
admit,  that  they  made  an  affidavit  of  the  amount  of  the  debt  due  by  Geddes,  and  lodged 
a  claim  to  that  amount  against  his  estate.  How  % — There  was  no  sequestration  against 
Geddes — there  was  no  other  trust  deed  against  Ceddes  and  therefore  the  Bank  have  set 
up  this  trust  deed,  and  they  have  acted  under  it,  and  taken  the  benefit  of  it  It  is  true 
that  they  say  they  did  it  for  the  sake  of  the  surety  as  well  as  themselves,  in  order  to 
give  him  the  full  benefit  of  the  claim,  but  that  avails  them  little.  They  have,  under 
the  trust  deed,  made  an  affidavit  of  debt  to  the  amount  of  L.500,  for  which  they  are 
stated  to  be  creditors  in  the  introductory  part  of  the  trust  deed,  and  it  is  too  late  to  say 
that  they  will  disaffirm  that  deed,  or  will  have  nothing  more  to  do  with  it.  They  have 
approbated  it,  by  lodging  under  it  a  claim  against  the  estate,  and  cannot  now  be  per- 
mitted to  allege  that  they  have  not  given  time  by  the  trust  deed,  and  the  supersedere 
[616]  for  three  years.  I  do  not  go  into  the  correspondence ;  this  is  a  shorter  ground  for 
disposing  of  the  case ;  and  upon  these  grounds  I  move  your  Lordships  that  this  judg- 
ment be  reversed." 

The  House  of  Lords  ordered  and  adjudged,  That  the  interlocutors  complained 
of  be  reversed. 
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V.  Wilson  ic  Shaw  567  [9  8.  86]. 

George  Brodib,  Appellant 

William  Sinclaib,  Bespondent 

23d  September  1831. 


Expenses. — A  party  raised  an  action  for  L.219,  lOs.  3^.,  and  the  defender  offered 
payment  of  L.11  and  L.10,  with  interest^  but  subject  to  such  qualifications  as  did 
not  amount  to  a  tender;  decree  was  pronounced  against  the  defender  for  those 
sums,  with  interest  amounting  to  L.42,  and  the  pursuer  was  found  liable  in  expenses : 
— Held  (reversing  the  judgment  of  the  Court  of  Session),  that  the  pursuer  was  not 
liable  in  expenses. 

In  1827  George  Brodie  raised  an  action  against  William  Sinclair  for  L219, 
10s.  3^d.,  being  the  amount  of  an  allied  account  The  defender  denied  the 
debt,  with  the  exception  of  Lll  and  L.10,  which  he  offered  to  pay,  under 
deduction  of  a  counter-claim  of  L.17.  The  Lord  Ordinary  (24th  June  1828) 
sustained  **  the  defences  as  to  all  the  articles  in  the  account  libelled,  except  the 
"  cash  payments  on  8th  and  9th  February  1810,  for  the  sums  of  L.11  and  L.10, 
"  and  decerns  for  these  sums,  with  the  interest  due  from  said  dates,  till  paid ; 
*'  but  in  respect  that  the  expense  of  litigation  in  this  case  had  been  mcdnly,  if 
"  not  altogether,  occasioned  by  the  pursuer  insisting  for  the  other  items  in  the 
''  account  which  have  not  been  sustained,  finds  the  pursuer  liable  in  expenses 
''  to  the  defender,  and  authorizes  the  defender  to  retain,  out  of  the  sum  decerned 
*'  [668]  for,  the  amount  of  the  said  expenses."  These  were  afterwards  taxed  at 
L.58.  The  Court  adhered,  and  Brodio  appealed,  pleading,  that  certain  items  of 
the  account  should  be  sustained,  and  that  the  appellant,  having  succeeded  in 
his  cause  to  the  extent  of  L.42,  5s.  Id.,  ought  not  to  have  been  subjected  in 
expenses  to  his  opponent ;  but,  on  the  contrary,  should  have  been  found  entitled 
to  his  own  expenses,  more  especially  as  the  respondent  resisted  payment  of  the 
sum  found  due  to  the  appellant,  allying  that  it  had  been  paid,  or  was  more 
than  compensated. 

The  respondent  made  no  appearance. 

Lord  Chanobllor. — '*  My  Lords,  in  this  case  I  took  a  little  time  to  consider  whether 
there  was  any  thing  in  the  law  of  Scotland  so  anomalous  as  that  when  a  person  sues 
another  for  L.200  and  recovers  L42,  and  therefore  has  got  a  judgment  to  a  considerable 
amount,  the  Court  may  order  him,  the  winning  party,  to  pay  all  the  costs  to  the  other 
party,  amoimting  to  L58 ;  and  instead  of  giving  him  the  siun  recovered,  leave  a  charge 
against  him  of  L.12.  No  doubt.  Lord  Medwyn  says,  that  'the  expense  of  litigation  in 
'  this  case  has  been  mainly,  if  not  altogether,  occasioned  by  the  pursuer  insisting  for 
'  the  other  items  in  the  accoimt,  which  have  not  been  sustained;'  and  therefore, 
because  the  items  he  mentioned  had  given  rise  to  the  expenses  of  the  litigation,  he 
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ordered  him,  the  wiimmg  party,  to  pay  all  the  costs  of  the  loedng  party,  which  gives  the 
losing  party  the  henefit  of  L.I2  and  the  winning  party  a  loss  to  that  amonnt  It  seemed 
to  me  very  extraordinary  that  there  should  be  any  such  rule.  It  is  quite  true  tiiat  the 
costs  are  in  the  discretion  of  the  Court  in  all  cases,  but  I  find  there  is  no  such  rule  as 
that  assumed  for  the  interlocutor.  Therefore  I  am  disposed  to  advise  your  Lordships  to 
reverse  that  part  of  the  decree  of  the  Court  of  Session.  But  then  I  am  referred  by  the 
respondent  to  his  ofifer  in  the  nature  of  a  tender.  No  doubt  if  the  defendant,  who  has 
lost  to  the  amount  of  L.42,  had  tendered  at  the  early  part  of  the  suit,  and  offered  to  pay 
that  into  Courts  I  shotdd,  without  looking  very  narrowly,  and  applying  our  very  strict 
rules  in  England  to  the  Scotch  doctrine  of  tender,  have  been  disposed  to  think  tlutt  that 
bore  out  the  opinion  of  the  learned  judge,  that  the  costs  might  be  paid  by  a  party, 
though  he  shoidd  win,  to  the  other  party,  though  he  had  lost ;  because  the  effect  of  a 
[568]  party  paying  the  amount  into  Court,  or  there  being  a  tender  and  refusal,  is,  that 
the  other  party  must  pay  the  costs  if  he  gets  no  more  by  the  judgment  thim  he  had 
offered  to  pay.  But  I  find  the  tender  is  this :  '  The  only  articles  in  this  account  which 
<  the  defendant  ever  knew  any  thing  about  are  the  two  sums  of  L.11  and  L.10,  which 
'  are  there  mentioned  to  have  been  given  to  the  defender  on  the  8th  and  9th  days  of 
'  February  1810,  and  even  these  the  defender  is  satisfied  were  paid  immediately  after- 
'  wards,  either  by  the  defender  himself,  or  his  factor  or  trustees.     But  as  he  does  not 

*  seem  to  have  preserved  any  vouchers  for  it,  he  would  have  been  perfectly  ready  at  any 
'  time,  in  order  to  prevent  disputes  about  such  a  trifle,  if  application  had  been  made  to 
'  him,  and  is  still  ready,  to  pay  these  sums  over  again,  with  interest'  Suppose  he  had 
lost,  there  would  have  been  to  be  paid  all  the  costs  incurred  up  to  the  period  of  the 
action,  but  that  was  only  a  tender  after  an  action  brought,  which  will  not  do.  Then 
there  comes,  '  But  there  will  require  to  be  deducted  a  balance  of  about  L.17  still  due  by 

*  the  pursuer  for  his  last  intromissions.'  That  is  any  thing  but  a  tender  of  L.21 ;  it  is 
a  tender  after  action  brought  of  L.21  minus  L.17.  But  there  is  another  remarkable 
circumstance — it  is  a  tender  the  other  way — it  is  not  a  tender  of  money  to  be  paid  to 
the  pursuer,  but  a  demand  upon  the  pursuer  to  pay  money  to  the  defender.     '  But  as  he 

*  does  not  seem  to  have  preserved  any  vouchers,  he  is  still  ready  to  pay  or  give  credit 

*  for  these  sums  over  again,  according  as  the  balance  might  otherwise  stand  betwixt 
'  them  at  the  time ;  but  at  present  there  will  require  to  be  deducted,  in  addition  to  what 
'  balance  may  appear  on  the  accounts  above  alluded  to,  a  sum  of  LI 4,  16s.  7d.  still  due 

*  by  the  pursuer  to  the  defender  and  his  trustee  for  the  rents  of  a  small  fann  on  the 
'  estate  of  Lochend,  aud  as  the  price  of  a  certain  quantity  of  grain  in  the  years  1818 
'  and  1819,  per  state  in  process,  together  with  the  interest  from  the  respective  periods 
'  there  mentioned;  and  also  another  sum  of  L.33,  10s.  6d.  as  the  price  of  a  certain 
'  number  of  bolls  of  meal  of  barley,  of  crop  1816,  delivered  to  the  pursuer,  and  not 

*  accounted  for,  together  with  the  interest  from  1816.'  I  have  taken  the  trouble  to 
calculate  these  sums,  and  I  find,  instead  of  being  a  tender  of  L.21  or  a  tender  of  L.42, 
it  is  a  claim  that  the  other  party  should  pay  him  L.60 ;  and  therefore  nothing  can  be 
more  wild  than  the  supposition  of  this  being  a  ground  for  the  decision  in  the  Court 
below.  For  these  reasons  I  am  obliged  to  move  your  Lordships  that  this  judgment  be 
affirmed,  except  so  far  as  regards  the  costs  so  singularly  ordered  to  be  paid  by  the 
winning  party  to  the  losing  party,  and  with  that  alteration  that  the  judgment  he 
afi&rmed." 

[670]  The  House  of  Lords  ordered  and  adjudged,  That  the  judgment  appealed 
from  be  altered  as  regards  the  costs,  and  gtu)ad  vitra  affirmed. 

Evans^  Stevens^  and  IToTver, — Solicitors. 

[Cf.  10  S.  99.] 
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V.  Wilson  &  Sliaw  639  [3  S.  79 ;  8  S.  171 ;  9  S.  477]. 

Gbobgb  Huntbe,  Appellant. — Mr.  Serjearvt  Spankie — Mr,  Sandford. 

Honourable  Mrs.  C.  Cochrane  and  Others,  Kespondents. — Dr.  Lushington — 

Mr.  Ruthsrford. 

30th  September  1831. 

Pabtnbrship — Usury — Reparation. — ^Two  individuals,  having  entered  into  a  joint 
speculation  in  the  purchase  of  an  estate,  held  (affirming  bhe  judgment  of  the 
Court  of  Session), — (1.)  That  neither  party  was  liable  in  damages  for  the  manner 
in  which  this  joint  adventure  was  conducted.  (2.)  That,  notwithstanding  a  change 
of  circumstances,  the  eighth  article  of  their  contract  of  copartnery  remained 
binding.  (3.)  That  one  of  the  parties  was  prevented  from  objecting  to  an 
accountant's  report,  and  was  not  entitled  to  factor-fee.  And  (4.),  That  it  was 
not  usurious  for  the  parties  to  stipulate  that  interest  should  be  allowed  by  the 
one  to  the  other  out  of  the  clear  rents  and  profits  of  the  estate,  including  the 
making  a  rest  at  the  end  of  the  year. 

In  1808  George  Hunter  and  the  late  Honourable  Basil  Cochrane  purchased 
jointly  the  estate  of  Auchterarder  for  L.50,000  on  speculation.  The  purchase 
was  made  by  them  under  a  written  contract  of  copartnery  to  endure  for  eight 
years.  Cochrane  was  to  advance  the  money,  and  have  the  titles  in  his  own 
name,  but  Hunter  was  to  act  as  manager  and  factor,  and  received  a  factory  for 
that  purpose.  The  estate  was  to  be  divided  into  lots  and  re-sold,  and  the  parties 
were  to  share  equally  the  profit  and  loss.  The  fourth  article  of  the  contract 
provided, "  That  the  said  Basil  Cochrane  and  his  foresaids  shall,  on  the  15th 
"  day  of  May  in  every  year,  state  an  account  of  the  said  price  of  L50,000  so 
"  advanced  and  paid  by  him  as  aforesaid,  and  of  the  interest  thereof  to  that 
"  period,  and  of  such  sum  or  sums  of  money  as  may  have  been  laid  out  and 
"  expended  in  improvements  as  aforesaid,  and  of  the  interest  thereof  to  [640]  that 
"  period ;  and  such  interest  being  added  to  the  principal  sums,  there  shall  then 
"  be  deducted  from  the  said  aggregate  sums  of  principal  and  interest  what  shall 
*/  have  been  actually  received  for  the  time  from  the  net  rents  and  profits  of  the 
"  said  lands  and  barony  of  Auchterarder  and  others,  or  from  the  proceeds  of 
"  any  sale  or  sales  to  be  made  thereof,  or  any  part  thereof,  (the  expenses  of 
"  management,  and  the  expenses  of  such  sale  or  sales,  being  paid  in  the  first 
"  place,)  and  the  balance  shtdl  be  held  to  be  a  principal  sum,  bearing  interest, 
"  and  be  carried  over  to  the  next  year's  account ;  and  both  parties  agree  that 
''  such  rents  and  profits,  and  the  produce  of  such  sale  or  sales  as  aforesaid, 
^  shall,  after  paying  the  expenses  of  management  out  of  such  sale  or  sales,  be 
''  applied  in  manner  herein-before  directed  in  payment  to  the  said  Basil  Cochrane 
"  and  his  foresaids,  of  the  sums  principal  and  interest  before  specified."  And 
the  eighth  article  provided,  "  That  the  whole  matters  aforesaid  shall  be  transacted 
"  and  completed  in  the  space  of  eight  years,  to  be  computed  from  and  after 
"  the  said  15th  day  of  May  last  (1808),  and  a  final  account  shall  then  be 
"  settled  of  the  whole  matters  therewith  connected  in  the  mcumer  aforesaid ; 
"  and  if  any  part  of  the  said  estate  shall  then  remain  unsold  it  shall  be  valued 
*'  by  two  indifferent  persons,  one  chosen  by  the  said  Basil  Cochrane  and  his 
"  foresaids,  and  the  other  by  the  said  George  Hunter  and  his  foresaids,  with 
**  power  to  the  persons  so  chosen  to  name  an  oversman  or  umpire  in  case  of 
"  their  difiference  in  opinion,"  &c. 

In  1812  Hunter  became  desirous  to  dispose  of  the  estate.  He  was  ofifered 
L.60,000  for  it,  but  Cochrane  objected  to  the  sale,  and  recalled  Hunter's  factory ; 
and  it  afterwards  was  disclosed  that  he  had  burdened  it  with  an  annuity  of 
L.1500  in  favour  of  his  wife.    Hunter  then  raised  an  action,  concluding  that  he 
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should  not  be  liable  for  any  loss  that  might  arise  under  the  contract ;  that  he 
should  be  found  entitled  to  L.5000  of  damages  in  respect  of  Cochrane  having 
objected  to  the  sale,  and  that  the  estate  should  be  sold.  Cochrane  raised  a 
counter  action,  concluding,  inter  alia,  that  the  whole  fee  and  property  of  the 
estate  should  be  found  to  be  in  him ;  that  he  had  the  sole  right  of  management ; 
that  Hunter  should  deliver  up  the  writs  in  his  possession,  and  be  found  liable 
in  damages  for  withholding  them,  and  for  breach  of  agi^ment 

[641]  These  actions  bemg  conjoined,  the  Lord  Canary  (11th  March  1814) 
found,  **primo,  that  the  fee  and  property  of  the  lands  and  bajx)ny  of  Auchterarder 
''  is  vested  in  the  said  Basil  Ccx^hmne,  but  that  he  holds  the  same  in  trust  for 
**  behoof  of  himself  and  the  said  George  Hunter  under  the  conditions  specified 
"  in  the  agreement  executed  between  them  on  the  5th  and  8tii  October  1808 ; 
**  and  finds  that,  in  virtue  of  the  agreement  above  referred  to,  the  said  Greorge 
''  Hunter  is  entitled  to  demand  from  the  said  Basil  Cochrane,  in  the  event  of 
**  the  whole  estate  remaining  unsold  when  the  demand  is  made,  a  disposition 
"  or  conveyance,  with  the  usual  clauses,  to  a  moiety  or  half  of  the  estate,  on 
''  his  making  payment  to  the  said  Basil  Cochrane  of  the  half  of  the  original 
**  price,  together  with  the  half  of  the  expenses  of  improvement  and  of  manage- 
*'  ment,  deducting  the  rents  which  have  been  received,  or  a  disposition  or 
"  conveyance,  with  the  usual  clauses,  to  the  half  of  the  remaining  property,  if 
"  part  shall  be  sold,  on  his  paying  a  half  of  the  balance  of  the  price  remaining 
"  unpaid  to  the  said  Basil  Cochrane,  and  a  half  of  the  expenses  of  improvement, 
"  as  provided  for  in  the  contract :  Finds,  seeimdo,  that  the  fee  and  property 
"  of  the  estate  beinc;  vested  in  the  said  Basil  Cochrane,  and  he  being  empowered 
''  and  taken  bound  by  the  fifth  article  in  the  deed  of  agreement  to  re-sell  the 
"  lands,  he  has  it  in  his  power  to  grant  eflfectual  conveyances  to  third  parties,  or 
'*  to  burden  the  estate  with  debt  in  favour  of  the  heritable  creditors,  and  that 
"  the  purchasers  or  creditors  would  be  secure  whether  Mr.  Hunter  had 
**  consented  to  the  transaction  or  not ;  but  finds  that,  as  the  said  Basil  Cochrane 
"  holds  the  estate  as  a  copartnership  concern  between  himself  and  Mr.  Hunter, 
"  in  the  profit  or  loss  from  the  sale  of  which  Mr.  Hunter  is  to  have  a  joint  and 
**  equal  interest  so  the  said  Basil  Cochrane  is  bound  to  consult  with  the  said 
"  George  Hunter,  and  to  obtain  his  consent  before  either  selling  the  lands  or 
"  burdening  the  same  with  debt,  or  taking  any  such  step  which  may  aflfect  the 
"  said  George  Hunter's  interest  in  the  estate  or  value  thereof ;  and  finds,  that 
"  if  Mr.  Cochrane  does  otherwise,  he  will  be  liable  in  reparation  to  Mr.  Hunter 
"  of  his  share  of  any  loss  that  may  accrue  from  the  sale,  or  burdening  with  debt 
"  of  the  lands ;  and  finds,  that,  on  the  principles  now  stated,  the  said  Basil 
''  Cochrane  is  bound  to  obtain  and  record  a  discharge  [642]  and  renunciation 
"  of  the  liferent  infef tment  taken  in  favour  of  his  w3e  over  the  estate :  Finds, 
''  tertio,  that  in  respect  the  said  Basil  Cochrane  is  feudally  vested  in  the  fee  of 
"  the  estate,  and  in  respect  the  factory  granted  by  him  to  the  said  George  Hunter 
"  is  expressly  declared  in  gremio  thereof  to  be  revocable,  the  said  Basil  Cochrane 
"  was  entitled  to  recall  the  factory,  assoilzies  him  from  the  conclusion  of  the 
"  action  at  the  instance  of  the  said  George  Hunter,  founded  on  the  revocation 
"  of  the  factory,  and  on  the  appointment  of  a  different  factor ;  but  finds  that 
**  the  said  BasU  Cochrane  is  liable  to  the  said  G^or^  Hunter  for  any  damage 
''  which  the  latter  can  instruct  to  have  been  sustained  by  the  copartnership 
'*  concern  in  consequence  of  mismanagement  of  the  estate  on  the  part  of  the 
"  said  Basil  Cochrane ;  and  that,  on  the  other  hand,  the  said  G^rge  Hunter 
"  is  liable  to  Mr.  Cochrane  for  any  loss  that  may  be  proved  to  have  be(Mi 
"  suffered  by  the  conduct  of  the  former  while  he  had  the  charge  of  the  estate: 
"  Finds,  gvoHo,  that  the  said  Basil  Cochrane  is  liable  to  the  said  George  Hunter 
"  for  his  share  of  any  loss  which  it  may  be  proved  by  the  said  George  Hunter, 
"  after  the  estate  shall  have  been  sold,  has  been  sustained  in  consequence  of 
"  the  said  Basil  Cochrane  having  refused  to  accept  of  offers  for  a  sale  of  the 
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'*  lands  and  barony;  but  finds  that  it  cannot  be  ascertained  whether  such 
''  damages  are  incurred,  or,  if  incurred,  what  is  the  amount  thereof,  until  the 
''  estate  shall  have  been  sold,  or  the  time  shall  have  arrived  when  the  transaction 
"  between  the  parties  is  declared  by  the  deed  of  agreement  to  be  brought  to  a 
"  conclusion.  In  the  action  of  declarator  at  the  instance  of  the  said  Basil 
''  Cochrane  against  the  said  George  Hunter,  finds,  jmTTio,  that  the  said  Basil 
''  Cochrane  has  failed  to  show  any  sufficient  reason  for  insisting  that  the  said 
"  Gteorge  Hunter  shall  find  security  to  him  for  half  or  moiety  of  any  loss  or 
"  defalcation  that  may  be  sustained  at  the  winding  up  of  the  concern,  or  sale 
"  of  the  lands,  and  therefore  assoilzies  the  said  George  Hunter  from  the 
"  conclusion  to  this  effect  of  the  suction  against  him :  YrndB,  secundo,  that  the 
''  said  George  Hunter  is  bound  to  deliver  to  the  said  Basil  Cochrane  or  his 
"  commissioner  the  whole  writs  and  evidence,  title  deeds,  leases  or  missives  of 
''  lease,  and  plans  or  maps  of  the  lands,  and  that  he  is  liable  in  damages  to  the 
'*  said  Basil  Cochrane  for  any  loss  or  damage  which  may  [643]  be  proved,  after 
'*  full  and  due  investigation,  to  have  been  sustained  in  consequence  of  his 
'*  refusal  to  deliver  up  the  papers  referred  to,  or  any  of  them,  if  it  shall  appear 
"  that  any  damage  has  been  incurred  throi^h  the  refusal  to  deliver  up  these 
''  papers.  Lastly,  finds  the  said  George  Hunter  bound  to  hold  count  and 
''  reckoning  with  the  said  Basil  Cochrane  for  the  rents  received  by  him,  and 
"  for  the  prices  of  the  timber  cut  and  sold,  and  ordains  him  to  produce  in 
''  process  the  roup-roU  of  the  timber,  and  the  bills  which  he  states  were  taken 
"  by  him  for  the  price ;  finds  it  unnecessary  to  decide  further  with  regard  to 
''  the  other  conclusions  of  the  action  at  the  instance  of  the  said  Basil  Cochrane, 
"  in  respect  these  conclusions  are  already  disposed  of  in  determining  with 
''  regard  to  the  conclusions  of  the  previous  and  counter  action ;  and,  on  the 
"  whole  matter  in  dispute,  decerns  and  declares  according  to  the  above 
"  findings." 

The  Court  adhered.  A  remit  having  been  made  to  Brown,  land  surveyor, 
he  reported  as  to  the  most  expedient  method  of  selling  the  estate ;  and  the  Lord 
Ordinanr  (11th  March  1817)  found,  "  That  the  eighth  article  of  the  agreement, 
''  in  so  far  as  it  directs  that  if  any  part  of  the  estate  shall  remcdn  unsold  on  the 
"  15th  May  1816,  a  valuation  shall  be  made  by  certain  persons  as  therein 
"  mentioned,  cannot  furnish  the  rule  of  bringing  the  parties  to  issue  in  the 
"  circumstances  which  have  taken  place ;  and  finds  that  the  estate  must  be  sold 
"  in  whole  or  in  lots  by  Mr.  Cochrane,  as  a  property  held  by  him  in  trust  for 
'*  behoof  of  himself  and  Mr.  Hunter,  and  in  order  to  r^ulate  the  interests  of 
''  these  parties  in  the  price,  and  their  other  rights  and  interests  arising  out  of 
"  the  contract,  and  which  are  sanctioned  by  the  interlocutors  of  the  Court" 

The  Court,  however,  (1st  July  1819)  altered  this  interlocutor,  and  found, 
"  That  the  eighth  article  of  the  deed  of  agreement  between  the  parties  must 
**  take  effect,  and  that  the  estate  must  now  be  valued  in  the  manner  therein 
"  pointed  out ;  or  in  case  of  the  parties  failing  to  choose  two  indifferent  persons 
''  for  that  purpose,  then  at  the  sight  of  the  D^rd  Ordinary,  in  such  manner  as 
"  his  Lordship  shall  direct,  and  remit  to  his  Lordship  to  proceed  accordingly." 

Brown  again  reported,  stating  his  opinion  as  to  what  was  a  fair  price  for  the 
estate  generally,  without  specifying  any  particular  value  on  the  wood  and 
mineral,  but  specially  excepting  [6m]  from  the  valuation  a  share  of  a  common 
muir,  in  respect  he  did  not  consider  himself  a  good  judge  of  such  property.  The 
report  was  approved  of,  and  a  remit  was  afterwards  made  to  Bussel,  an  accountant, 
to  state  how  the  account  stood  between  the  partie&  The  Lord  Ordinary  there- 
after (11th  July  1820)  found,  "  In  terms  of  the  eighth  article  of  the  deed  of 
"  agreement  between  the  parties,  that  Mr.  Cochrane  is  now  entitled  to  retain 
**  what  remains  unsold  of  the  estate  at  this  time,  and  allows  both  parties  to  see 
"  and  object  to  Mr.  Bussel's  report,  if  they,  or  either  of  them,  think  fit  so  to  do, 
"  and  to  be  heard  on  the  points  of  the  cause  which  are  still  undecided." 
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Condeecendences  were  then  ordered  as  to  damages ;  but  upon  advising  the 
statements  of  parties,  the  Court  (27th  May  1824)  dismissed  all  the  claims  of 
damages  hinc  inde,  and  remitted  to  the  Lord  Ordinary.  Hunter  then  contended 
that,  under  the  interlocutors  of  the  Court,  the  value  of  the  estate  must,  in  a 
question  of  accounting  between  the  parties,  be  taken,  not  as  at  Martinmas  1819, 
but  Whitsunday  1816 ;  but  the  Lord  Ordinary  repelled  the  objection,  and  the 
Court  adhered.  Thereafter,  Cochrane  having  died,  his  Lordship  (8th  July  1828) 
found, ''  That  the  trustees  of  the  late  Honourable  Basil  Cochrane  ofifer  either  to 
''  take,  or  to  allow  Mr.  Hunter  to  take,  the  moor  of  Auchterarder  at  the  price 
"  specified  in  their  minute ;  and  in  respect  Mr.  Hunter  is  not  wiUing  to  take  it, 
"  finds  that  the  trustees  are  entitled  to  retain  the  said  moor  at  that  valuation, 
''  with  interest  thereof  from  the  date  at  which  this  interlocutor  shall  become 
"  final,  and  that  this  valuation  falls  to  be  substituted  in  place  of  the  valuation 
"  of  Mr.  Brown  in  this  respect ;  and  with  this  variation  repels  the  objection  to 
"  Mr.  Brown's  report,  and  decerns  accordingly." 

The  Court  adhered. 

Hunter  then  lodged  a  minute,  craving  that,  in  addition  to  the  value  put  upon 
the  estate  by  the  surveyor,  additional  sums  ought  to  be  allowed  for  the  church 
seats  attached  to  tiie  estate,  for  the  wood  and  for  the  minerals ;  he  also  claimed 
a  commission  for  trouble  in  managing  the  estate  while  it  remained  in  the 
[646]  joint  possession  of  the  parties ;  but  the  Lord  Ordinary  (30th  November 
1830)  found,  "  That  after  the  approval  of  Mr.  Brown's  report,  which  is  final,  it 
"  is  not  competent  for  the  pursuer  to  bring  forward  the  present  objections,  and 
"  therefore  repels  the  same,  and  repels  ako  the  pursuer's  claim  on  account  of 
"  his  own  trouble ; "  and  the  Court  (18th  February  1831)  adhered. 

Hunter  appealed. 

Appellant, — (1.)  The  whole  loss  which  has  arisen  in  consequence  of  the  joint 
speculation  having  been  occasioned  by  the  improper  conduct  of  Cochrane,  no 
part  of  the  loss  can  justly  be  thrown  on  the  appellant,  but,  on  the  contrary,  the 
respondents  have  rendered  themselves  liable  to  the  appellant  in  damagea 
Accordingly,  he  ought  to  be  assoilzied  from  the  conclusions  of  the  action  ra^ed 
against  him  by  Cochrane ;  and,  on  the  other  hand,  in  the  action  raised  at  the 
instance  of  the  appellant,  he  ought  to  be  relieved  from  all  the  loss  which  has 
arisen  from  the  said  speculation,  and  found  entitied  to  damages.  (2.)  It  has 
been  found  by  a  final  judgment  of  the  Court  of  Session,  not  appealed  from  by 
the  respondents,  that  if  loss  had  been  sustained  in  consequence  of  Cochrane 
having  refused  any  offer  of  purchase  for  the  lands  and  barony  of  Auchterarder, 
the  appellant  is  entitled  to  the  damage  which  has  arisen  in  consequence.  (3.)  At 
all  events,  the  eighth  article  of  the  agreement  concluded  between  the  parties 
became  inapplicable  to  the  circumstances  in  which  they  were  placed,  and  ought 
not  therefore  to  have  been  enforced  in  the  manner  now  complained  ol  (4.)  Even 
if  the  eighth  article  of  the  deed  of  agreement  had  been  binding  upon  the  parties, 
it  was  plainly  the  valuation  of  the  estate  as  at  May  1816,  and  not  at  any 
subsequent  period,  which  must  form  the  rule  of  settlement  between  the  partiea 

Respondents, — (1.)  It  is  clear,  that  in  terms  of  the  eighth  article  of  the  deed 
of  agreement  between  Cochrane  and  the  appellant,  what  remains  unsold  of  the 
estate  of  Auchterarder  i&  the  exclusive  property  of  the  respondents  as  his 
representatives,  [646]  and  that  the  appellant  Lb  bound  to  relieve  them  of  one 
half  of  the  loss  incurred  by  the  joint  adventure.  (2.)  The  appellant's  own  acts 
and  deeds,  judicial  and  extra-judicial,  make  it  impossible  for  him,  consistentiy 
with  law  or  justice,  to  challenge  the  Lord  Ordinary's  interlocutor  of  11th  July 
1820,  by  which  Cochrane  was  found  entitied  to  retain  what  was  then  unsold  of 
the  estate.  (3.)  The  claims  of  damage  by  which  the  appellant  has  attempted  to 
compensate  the  legal  claim  against  him  for  payment  of  his  half  share  of  loss  are 
frivolous  and  unfounded.  In  the  whole  transaction  Cochrane  was  the  party 
misled,  and  he  violated  no  legal  right  competent  to  the  appellant ;  and>  (4)  The 
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value  of  what  remainB  unsold  of  the  estate  having  been  fixed  by  reference  to 
Brown  in  1819,  and  his  report  having  been  approved  of  by  the  Court  below 
without  objection,  it  ceased  to  be  competent  for  the  appellant  to  insist  some 
years  afterwards  that  the  estate  should  be  valued  speculatively,  with  a  view  to 
its  supposed  marketable  price  in  May  1816.  Any  complaint  about  the  value  of 
the  muir  must  now  be  frivolous.  The  value  of  it  was  correctly  ascertained  by 
a  report  of  the  referee  Mr.  Brown,  who,  from  beine  originally  chosen  by  both 
parties  to  affix  a  definitive  value  to  the  whole  estate,  had  a  right  to  determine  the 
value  of  this  appendage ;  but,  the  respondents  closed  with  the  appellant's  own 
proposal  to  give  him  credit  for  more  than  double  the  ascertained  value  of  it 
The  pretext,  that  growing  trees,  minerals,  market-customs,  church-sittings,  &c. 
had  been  overlooked  in  the  valuation,  being  totally  unfounded  in  fact,  cmd 
irrelevant  in  law,  no  attention  is  due  to  them.  The  appellant's  claim  for  factor- 
fee  is  unsupported  by  the  terms  of  the  commission  under  which  he  acted,  is 
opposed  to  his  own  declarations  subsequent  to  the  period  for  which  it  is  claimed, 
and  is  out  of  time,  being  brought  forward  upwards  of  fifteen  years  after  the 
rendering  of  his  factory  accounts,  which  contain  no  charge  of  the  kind,  or 
reservation  of  it. 

The  point  was  also  raised,  but  which  had  not  been  argued  in  the  Court  below, 
that  the  contract  was  colourable,  illegal,  and  usurious. 

Lord  Chanobllob. — ''  My  Lords,  in  consequence  of  some  observations  that  have 
been  thrown  out  here,  for  the  first  time,  respecting  the  usurious  or  illegal  nature,  in 
the  respects  specified,  of  the  agree-  [647]  -ment  made  between  Cochrane  and  Hunter,  I 
thought  it  right  to  turn  the  attention  of  the  counsel  to  that  matter,  because  it  had  not 
been  argued  in  the  Court  below.  It  is  inconvenient  though  not  incompetent  to  have 
objections  sprung  upon  us  for  the  first  time  here,  and  this  not  unfrequently  occurs,  not 
only  in  Scotch,  but  in  English  and  Lish  appeals.  I  am,  upon  the  whole,  disposed  to 
recommend  to  your  Lordships  to  affirm  the  interlocutors  of  the  Court  below.  The  only 
part  to  which  I  shall  call  your  Lordships'  attention  is  that  which  has  not  attracted  the 
attention  of  the  Court  below.  Upon  the  best  consideration  of  this  contract,  I  do  not 
think,  in  the  circimistances  of  this  case,  that  it  can  be  taken  to  be  illegal  as  between 
the  two  parties.  It  is  perfectly  dear,  and  cannot  be  doubted  with  respect  to  the 
English  law,  after  the  decisions  of  the  courts  of  Westminster  Hall,  that  in  a  court  of 
law  in  this  country  an  agreement  to  make  a  rest  at  the  end  of  the  year — a  general 
agreement  for  compound  interest — for  interest  upon  interest,  is  bad  (for  that  is  a 
cover  for  gross  and  rank  usury) ;  but  an  agreement  which  beforehand  shall  stipulate 
that  the  interest  at  the  end  of  the  year  shidl  accumulate  without  a  new  transaction — 
without  a  new  loan  or  agreement  of  that  description — that  it  shall  then  become 
principal,  and  bear  interest,  has  been,  in  a  case  which  ran  the  gaimtlet  of  all  the  lawyers 
in  Westminster  Hall,  declared  in  most  explicit  terms  not  to  be  invalid.  At  the  same 
time  it  is  perfectly  certain,  that  the  Court  of  Session  is  a  court  of  equity  as  well  as  a 
court  of  law,  and  may  admit  of  those  considerations  on  which,  in  respect  of  such 
agreement,  the  courts  of  equity  in  this  country  are  thought  to  discountenance  such 
proceedings ;  and  it  is  said  that  in  a  very  weU  known  case — I  think  of  a  West  India 
mortgage — in  which  there  was  an  agreement  to  accumulate  interest,  and  make  it  become 
part  of  the  principal,  Lord  Eldon  within  a  year  or  two  after  he  came  to  the  Qreat  Seal, 
though  he  distinctly  admitted  there  was  nothing  illegal,  yet  said,  that  a  court  of  equity 
would  diBcoimtenance  such  a  transaction;  he  even  went  so  far  as  to  say  that  it  would 
not  permit  it,  because  it  had  a  tendency  towards  usury,  but  still  (having  regard  to  the 
decisions  in  the  Courts  of  Westminster  Hall)  he  said  that  it  certainly  was  not  illegal. 
There  might  be  some  doubt,  therefore,  taking  the  Court  of  Session  to  have  an  equitable 
as  weU  as  a  legal  duty  to  perform,  whether,  in  such  a  case,  they  would  not  have  been 
bound  to  sustain  this  objection,  had  their  attention  been  called  to  it ;  and  if  they  would 
have  been  bound,  had  their  attention  been  called  to  it,  we  are  boimd  to  put  ourselves  in 
their  place,  and  to  do  for  them  what  they  ought  to  have  done,  or,  at  all  events,  we 
should  have  been  bound  to  remit  to  the  Court  below  for  further  consideration ;  but 
when  your  Lordships  come  to  look  at  the  present  case,  you  must  see  that  it  is  not  a 
transaction  of  the  kind  alluded  to,  and  cannot,  in  its  [648]  circumstances,  be  void,  as  a 
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transaction  for  the  loan  of  money,  either  by  way  of  loan  upon  a  bond  or  upon  mortgage, 
which  was  the  nature  of  the  case  of  Chalmers  v,  Gk)lding,  decided  by  Lord  Eldon.  It 
is  an  arrangement  with  respect  to  a  partnership  in  a  land  speculation.  L.50,000  was 
to  be  advanced  to  purchase  the  land  by  one  of  the  two  copartners,  and  the  skill  and 
work  and  labour  to  be  bestowed  upon  the  investment  were  to  be  contributed  by  the 
other  copartner ;  and  in  making  their  arrangement  beforehand  they  had  agreed  between 
themselves,  that  interest  should  be  allowed  by  one  of  the  partners  to  the  other  out  of 
the  clear  rents  and  profits  of  the  estate,  in  a  certain  proportion,  and  including  the 
making  a  rest  at  the  end  of  the  year.  Now,  it  is  quite  clear  that  no  jury  of  the  country 
would  find  that  to  be  usury  since  the  case  of  Carstairs  v.  Stein,  which  was  tried  at 
Guildhall,  and  underwent  great  discussion,  on  the  motion  for  a  new  tiiaL  The  question 
of  usury  is  precisely  a  question  of  fact  for  the  jury.  That  was  the  case  of  a  supposed 
undue  commission ;  and  the  question  here  to  go  to  a  jury,  under  the  direction  of  the 
learned  judge,  would  be,  whether  this  whole  transaction  was  or  was  not  a  shift  for 
receiving  more  than  five  per  cent.  Now,  no  jury  could  look  at  this  transaction,  and  doubt 
about  it  I  think  it  cannot  be  construed  into  a  cover  for  obtaining  more  than  five  per 
cent,  therefore  I  have  no  doubt  whatever,  had  this  matter  been  brought  before  the 
Court  below,  as  it  has  been  before  your  Lordships,  even  if  their  opinion  had  been  that, 
exercising  a  sort  of  equitable  jurisdiction,  as  well  as  legal,  they  ought  not  to  countenance 
transactions  of  the  nature  I  have  described ;  nevertheless,  they  would  not  have  con- 
sidered this  as  one  of  that  class  of  cases  which  they  were  bound  to  discountenance, 
much  less  disallow,  on  the  ground  of  the  contract  being  colourable  and  a  cloak  for 
usury.  I  am  therefore  of  opinion  that  your  Lordships  ought  to  afl&rm  the  judgment  of 
the  Court  below." 

The  House  of  Lords  ordered  and  adjudged,  That  the  interlocutor  complained 
of  be  affirmed. 

MacdougaU  and  Bainbriige — Spottiswoode  and  Bohertson, — Solicitors. 


V.  Wilson  &  Shaw  649  [9  8. 144]. 

Burntisland  Whale  Fishing  Company,  Jamss  Fabnie,  and  Others,  Appellants. 
— Lord  Advocate,  Mr.  F.  Pollock,  and  Mr.  MdcNeill. 

WiLUAM  Trotter  and  Others,  Respondents. 

1st  October  1831. 

KuiSANCB — Interdict. — ^Found  (affirming  the  judgment  of  the  Court  of  Session),  that 
it  is  competent  to  grant  interim^interdict  prospectively  against  boiling  whale  blubber 
in  the  neighbourhood  of  a  burgh. 

William  Trotter  and  others  presented  a  bill  of  suspension  and  interdict  to 
the  Court  of  Session,  stating  that  they  were  proprietors  in  fee  or  in  life-rent  of 
very  valuable  property  in  the  burgh  of  Burntisland  and  its  immediate  vicinity ; 
that  Famie  and  others  had  formed  themselves  into  a  whale-fishing  company, 
and  had  recently  begun  to  erect  storehouses  and  boiling  bouses  upon  certain 
premises  in  the  town  for  the  purpose  of  storing  and  converting  into  oil  the  whale 
blubber  the  produce  of  their  fishing;  that  this  would  form  an  intolerable 
nuisance,  and  therefore  praying  for  interim  interdict,  and  that  the  bill  should 
be  passed.  In  support  of  this  they  rested  mainly  on  the  case  of  Dowie  v, 
Oliphant,  lltb  December  1813.  Famie  and  others  admitted  that  they  had 
formed  a  company,  and  were  in  the  course  of  erecting  buildings  for  the  purpose 
allied,  but  they  denied  that  in  the  circumstances  the  boiling  of  whale  blubber 
woiud  constitute  a  nuisance,  and  that  the  respondents  were  entitled  to  object 
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to  it.  They  stated  that  numerous  works  equally  if  not  more  offensive  bad  existed 
for  time  immemorial  at  Burntisland,  that  the  contemplated  operations  were  to 
be  carried  on  adjacent  to  the  harbour  and  close  to  the  sea  shore,  and  the  works 
were  to  be  formed  in  such  a  manner  as  to  prevent  any  noxious  effects  being 
experienced.  Although  therefore  they  had  no  objection  to  the  bill  being  passed 
to  try  the  question,  yet  they  contended  that  interim  interdict  ought  not  to  be 
granted,  because  this  would  be  to  prohibit  that  which  was  prospective,  and  as 
to  which  no  evidence  had  or  could  competently  be  taken  till  after  the  bill  was 
passed,  and  therefore  it  would  rest  entirely  upon  a  mere  hypothetical  assumption 
of  the  truth  of  that  which  was  denied.  Lord  FuUerton  passed  the  bill,  but 
refused  [660]  to  grant  interim  interdict  Trotter  and  others  did  not  reclaim 
against  this  judgment,  but  allowed  the  bill  to  be  taken  out  of  Court  by  a  certifi- 
cate of  non-signeting,  and  thereafter  presented  another  bill,  on  advising  which 
Lord  Balgray  granted  interim  interdict,  and  appointed  it  to  be  answered.  The 
case  having  thereafter  come  before  Lord  Cringletie,  he  reported  the  bill  and 
answers  to  the  Court,  accompanied  by  the  subjoined  note.^ 

The  Court  appointed  Famie  and  others  to  give  in ''  a  minute  stating  in  detail 
"  in  what  manner  they  propose  carrying  on  the  operation  of  boihng  whale 
"  blubber,  and  what  plan  they  mean  to  adopt  by  which  a  nuisance  may  not  be 
"  created  by  them."  *    [661]  They  accordingly  did  so,  and  stated  that  they  pro- 

^  The  Lord  Ordinaiy  is  not  moved  by  the  cases  quoted  by  the  respondeuts,  Young 
V.  Bowie,  20th  Nov.  1824,  and  29th  May  last,  Scott  v.  the  Commissioners  of  Police  in 
Leith.  Li  both  these  cases  the  question  was,  whether  the  matter  complained  of  was  a 
nuisance  or  not )  If  the  nuisance  be  not  admitted,  or  be  not  notorious,  the  Court  will 
not  grant  an  interdict  till  the  grievance  be  ascertained.  Bat  the  boiling  of  blubber,  or 
even  the  keeping  of  it,  unless  in  vaults,  as  observed  by  Mr.  Bennie,  it  being  a  putrid 
matter,  has  been  recognized  by  the  Court  as  a  nuisance  in  the  case  of  Dowie  v.  Oliphant^ 
11th  December  1813,  and  an  interdict  was  there  granted  by  the  Lord  Ordinary  on 
advising  the  bill,  and  affirmed  by  the  Court  Were  it  therefore  beyond  all  doubt  that 
the  boiling  house  in  question  would  be  a  nuisance,  the  Lord  Ordinary  would  have  no 
hesitation  in  pronouncing  an  interdict  on  this  bill,  and  the  difficulty  arising  from  the 
forms  of  the  Jury  Court  would  not  move  him,  seeing  there  is  no  use  for  proving  to  a 
jury  what  is  notorious  to  and  admitted  by  all  the  world.  But  the  documents,  printed 
and  written,  which  the  Lord  Ordinary  has  seen,  incline  him  to  let  the  Court  see  them, 
and  judge  of  the  propriety  of  an  interdict  at  present,  for  it  is  admitted  the  bill  should 
be  passed  to  try  the  question.  The  Lord  Ordinary  has  been  often  at  Burntisland,  but 
cannot  admit  tiie  purity  of  the  air  being  contaminated  by  nuisance.  Curing  herrings  is 
to  prevent  putrescence,  which  creates  offensive  odours,  and  cannot  be  a  nuisance  if  the 
offal  be  not  left  to  putrify.  What  the  soap-boiling  may  have  been  he  knows  not,  as  it 
has  ceased  long  ago.  He  must  add  his  concurrence  with  the  complainers  in  the  doctrine, 
that  because  there  may  be  one  or  two  nuisances  in  a  place,  that  is  no  reason  for  multi- 
plying them.  There  appears  also  doubt  whether  the  second  bill  is  competent,  it  not 
having  been  offered  to  the  Lord  Ordinary  the  next  week  after  Lord  Fullerton.  A 
reclaiming  note  may  cure  this  defect  in  form." 

*  Lord  Justice-Clerk  observed. — "As  to  the  question  of  competency,  I  am  of  opinion, 
that  as  the  complainers  dropped  the  former  bUl,  they  are  entitled  tp  begin  de  novo. 
The  former  bill  does  not  now  exist.    This  is  a  fresh  process.'' 

Lord  Glerdee  concurred. 

Lord  Cringletie. — "On  the  merits,  I  agree  in  opinion  with  what  has  been  said  by 
the  dean  of  faculty,  that  every  question  of  nuisance  must  be  regulated  and  determined 
by  the  locality  and  the  degree  of  what  is  stated  to  be  the  nuisance.  Questions  of  this 
sort,  in  the  general  case,  are  proper  to  be  tried  by  a  jury,  but  there  are  others,  again, 
where  the  intervention  of  a  jury  is  not  necessary.  If,  for  example,  a  slaughter-house 
for  cattle  were  created  in  St  Andrew's  Square,  it  would  not  be  necessary  to  remit  the 
question,  whether  it  was  a  nuisance  or  not,  to  the  trial  of  a  jury,  because  the  common 
sense  of  every  man  would  convince  him  that  there  it  would  be  a  nuisance.  Literdict  in 
such  a  case  might  very  properly  be  granted  at  once.     But  then,  what  is  a  nuisance  in 
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posed  to  have  a  cistern  in  the  form  of  a  vault,  for  the  reception  of  the  refuse 
[662]  after  boiling,  built  inside  the  boiling  house,  close  covered  in  and  r^ularly 
emptied  early  in  the  morning ;  that  the  boiler  would  [663]  be  capable  of  boiling 
thirteen  tons  at  once,  that  the  boiling  would  commence  at  a  very  ecurly  hour  in 

itself  is  not  a  nuisance  every  where.  Works  of  great  public  utility  are  very  often  of 
an  obnoxious  and  offensive  description ;  but  then,  unless  we  are  to  prohibit  them  alto- 
gether, it  id  evident  that  they  must  be  bnilt  somewhere.  Much  will  depend,  in  many 
cases,  on  the  mode  in  which  the  buildings  are  constructed.  In  the  case  of  Dowie,  a 
house  for  boiling  blubber,  placed  in  a  particular  situation,  was  foimd  to  be  a  niusance. 
But  that  case  was  decided  in  1813,  and  since  that  time  many  manufactories  have  arisen 
which  were  not  then  known,  and  numerous  improvements  on  the  manufactures  which 
were  then  carried  on  have  taken  place.  Now  it  is  quite  possible  that  there  may  be  a 
mode  of  correcting  that  which  would  otherwise  be  a  nuisance.  Mr.  Eennie  gives  us  a 
good  example  when  he  cites  the  instance  of  a  chimney  of  a  steam-engine  of  a  great 
public  work,  the  smoke  proceeding  from  which  would  prove  a  nuisance  if  not  from  its 
extreme  height  of  130  feet,  and  the  good  management  of  the  fire,  which  render  it  as 
inoffensive  as  any  ordinary  chimney.  As  to  the  case  of  Dowie,  it  must  be  remarked 
that  a  boiling  house,  when  proposed  to  be  erected  near  to  the  middle  of  the  town  of 
Kirkaldy,  was  found  to  be  a  nuisance,  but  that  when  placed  at  the  end  of  the  town  and 
near  to  the  sea  shore,  it  was  found  not  to  be  a  nuisance  at  alL  Now  is  it  not,  with 
respect  to  the  latter  circumstance,  very  much  the  same  case  here  ?  The  boiling  house  is 
buUt  on  a  projection  into  the  sea,  and  when  the  wind  is  east  or  west  or  north,  the  whole 
smoke  is  blown  down  upon  the  sea.  Again,  it  may  have  been  or  may  be  so  constructed 
as  not  to  be  a  nuisance  at  all.  It  is  said  that  the  blubber  is  allowed  to  get  into  a  putrid 
state,  and  that  it  must  therefore  be  oppressive  and  a  nuisance ;  but  we  find,  from  Mr. 
Bennie's  report,  that  it  may  be  so  stored  in  vaults  as  to  be  no  nuisance ;  if  so,  then  the 
only  other  things  which  cotdd  prove  a  nuisance  would  be  the  smoke  and  the  ejffluvia 
arising  from  the  boiling  of  the  fish.  But  are  we  decide  without  evidence,  that^  in  the 
particular  spot  chosen  for  the  boiling  house,  the  boiling  will  be  a  nuisance  f  We  find 
that  some  of  the  neighboiuring  proprietors  will  not  submit  to  the  erection  j  but^  on  the 
other  hand,  we  find  some  acquiescing,  and  others  perfectly  willing  that  it  should  be 
erected.  Now,  how  can  we  know  at  present  whether  it  may  not  be  so  constructed  as 
not  to  be  a  nuisance)  Mr.  Rennie  informs  us  that  there  are  several  erections  of  a 
similar  kind  near  to  the  town  of  Deptford,  and  other  places  in  a  populous  neighbour- 
hood, and  that  he  never  heard  them  complained  of.  His  opinion  is  as  good  as  ours,  and 
I  think  it  would  be  hard  to  decide  without  experience,  and,  on  the  assumption  that  the 
boiling  house  would  prove  a  nuisance,  to  grant  the  interdict  There  is  only  a  single 
whale  to  boil,  and  the  boiling  of  that  single  whale  will  afford  a  sufficient  experiment  to 
enable  the  parties  to  judge  whether  the  boiling  be  a  nuisance  or  not,  and  supply  us  with 
proper  evidence  on  which  the  question  may  be  decided.  If  the  boiling  should  not  prove 
a  nuisance,  I  do  not  see  why  the  company  should  not  boil  all  the  whales  in  Greenland. 
At  present,  I  do  not  think  tiiat  we  are  in  a  state  to  grant  the  interdict" 

Lord  Olenlee, — *'It  is  settled  law,  by  the  case  of  Dowie,  that  the  boiling  of  whale 
blubber  is  a  nuisance,  and  there  the  interdict  granted  was  perpetual  If  any  statement 
were  made,  or  minute  lodged,  specifying  the  causes  why  any  after  injury  could  not 
be  sustained,  it  might  be  proper  to  refuse  the  interdict  in  hoc  etcdu.  This  course  was 
followed  in  the  case  of  Scott.  The  party  complaining  alleged  a  nuisance,  but  the  party 
complained  upon  expressly  disclaimed  any  intention  of  using  the  property  in  such  a  way 
as  to  give  origin  to  a  nuisance.  In  consequence  of  this  qualification  the  interdict  was 
refused,  reserving  to  the  party  who  apprehended  the  nuisance  to  apply  for  the  remedy 
of  an  interdict  whenever  the  nuisance  shotdd  actually  occur;  but  that  was  on  the 
ground  of  an  express  disclaimer  by  the  party  who  was  alleged  to  be  about  to  commit 
the  nuisance.  It  is  said  that  it  is  hard  for  the  company  to  be  kept  from  boiling  blubber, 
and  that  the  proposed  boiling  would  do  no  harm.  Now,  if  any  qualification  of  inten- 
tion, or  any  specification  of  the  mode  by  which  the  boiling  would  not  prove  a  nuisance, 
had  been  made,  we  ought  not,  perhaps,  to  grant  the  interdict ;  but  here  I  find  nothing 
of  the  kind.  The  company  assume  the  summum  jus  in  their  answers,  and  argue  that 
they  are  entitled  to  boil  blubber  when  and  how  they  please.     But  in  law  their  aigu- 
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the  morning,  and  that  the  oil  would  not  be  drawn  off  till  the  afternoon,  when 
the  boiler  would  be  cold;  that  the  flues  and  chimneys  would  be  three  times 
higher  than  those  in  common  use,  and  that  the  boiling  operations  would  be 

ment  is  not  correct ;  it  is  fixed  law  that  the  boiling  of  whale  blubber  is,  ipso  faeto^  a 
nuisance.  How,  then,  can  we  judge  that  it  will  not  prove  a  nuisance  by  any  new 
invention  or  process  of  manufacture)  The  proper  way  would  be  to  pass  the  bill  to 
try  the  question  of  right,  and  to  continue  the  interdict  against  actually  boiling  blubber 
in  the  meantime.  The  interdict  sought  is,  perhaps,  too  extensive,  but  that  is  a  point 
which  cannot  well  be  determined  until  the  bill  is  passed.  As  to  this,  it  ia  plain  that  we 
must  have  farther  evidence." 

Lord  Justice-Clerk. — "  I  feel  considerable  difficulty  in  the  present  case,  owing  to  the 
decision  pronounced  in  the  case  of  Dowie.  By  that  case  the  law  has  been  fixed  to  be, 
that  the  boiling  of  whale  blubber  is  a  nuisance.  We  cannot  interfere  with  the  authority 
of  that  case ;  but  the  question  for  our  consideration  seems  to  be,  whether  it  is  in  all 
respects  similar  to  the  present,  or  can  afford  a  precedent  exactly  in  point  %  There  may 
be  a  great  difference  between  the  two  cases,  from  the  locality  chosen  for  the  erection  of 
the  boiling  house  and  other  causes.  Tbe  work  here  is  built  at  an  extremity  of  land  pro- 
jecting into  the  sea  ]  and  I  observe  from  the  papers  before  me  that  the  site  is  stated  to 
have  been  formerly  occupied  with  works  for  the  curing  of  herrings,  certainly  an  offensive 
operation,  both  from  the  smoke  and  from  the  stench  of  the  putrid  offal  which  is  collected. 
Iliis  consideration  may  be  of  some  weight ;  but  the  main  thing  seems  to  be,  whether  the 
work,  by  its  local  position,  comes  within  the  sphere  of  the  decision  in  Dowie's  case  1  On 
this  point  I  have  had  great  difficulty.  How,  if  we  grant  the  interdict  and  afford  no 
daia  for  evidence,  is  the  question  of  nuisance  to  be  tried?  Witnesses  might  be  brought 
forward  to  swear  hypothetically,  but  to  what  result  would  their  hypothetical  opinions  on 
oath  lead  %  They  might,  no  doubt,  swear  to  local  distances,  or  to  the  current  or  direc- 
tion of  the  wind  in  particular  seasons,  or  the  jury  might  obtain  a  view  to  unable  them 
to  judge  of  those  localities ;  but  still  the  evidence  of  actual  iigury  to  the  neighbourhood 
by  boiling  would  be  wanting.  It  would  be  hard,  without  doubt,  to  subject  the  neighbours 
to  an  intolerable  nuisance ;  but,  on  the  other  hand,  we  see  tbat  the  company  have  built 
houses,  that  they  are  ready  to  go  to  work,  that  they  have  only  a  single  whale  to  boil, 
and  that  the  operations  of  one  day  will  enable  us  to  judge  with  more  certainty  of  the 
nature  of  the  erection,  and  of  its  effect  on  the  neighbourhood,  than  if  we  had  before  us 
500  hypothetical  opinions.  I  am  therefore  for  refusing  the  interdict  in  hoc  datUy  and 
passing  the  bill  under  a  qualification  expressed  exactly  in  the  terms  used  in  Scott's  case, 
reserving  to  the  complainers  to  apply  for  an  interdict  whenever  any  injury  shall  be 
actually  done.  This,  I  think,  will  afford  a  complete  protection  to  their  property,  and 
we  should  then  have  evidence  on  oath  with  regard  to  tbe  actual  facts,  to  enable  us  to 
judge  whether  there  was  a  nuisance  or  not.  With  regard  to  Dowie's  case,  it  affords  an 
authority  with  which  we  ought  not  rashly  to  interfere ;  but  there  is  certainly  nothing 
which  can  enable  us  to  say,  in  this  state  of  the  case,  that  it  bears  directly  upon  the 
present  In  that  case  it  was  found  that  a  boiling  house,  proposed  to  be  erected  in  the 
vicinity  of  villas  and  gardens,  was  a  nuisance ;  but,  on  the  other  hand,  the  two  boiling 
houses  erected  near  to  the  edge  of  the  harbour  of  Kirkaldy  were  not  found  to  possess 
that  character.  Every  thing  was  made  to  depend  upon  the  local  position  of  the  work. 
But  there  is  also  this  other  particular  to  be  attended  to — that  it  was  pleaded  that 
Oliphant  and  others  had  no  interest  to  litigate  the  question,  as  they  had,  by  the  recom- 
mendation of  the  Lord  Ordinary,  selected  a  spot  equally  commodious  for  their  work, 
close  upon  the  beach  or  sea-shore  near  to  the  harbour.  Situated  in  the  middle  of  the 
town,  the  work  would  have  been  a  nuisance ;  but  when  the  work  was,  at  the  recom- 
mendation of  the  Lord  Ordinary,  removed  and  brought  down  to  the  sea-shore,  there  was 
then  no  nuisance  whatever." 

Butherford, — '*  That  recommendation  was  made  under  the  expede  letters." 
Lord  Justice  Clerk. — "  I  am  aware  of  that ;  but  until  we  have  evidence  that  Mr. 
Famie's  boiling  house  is  in  all  respects  as  injurious  as  Oliphant's  in  Dowie*s  case,  we 
would  not  be  warranted  in  granting  the  interdict  I  am  therefore  for  refusing  the 
interdict,  reserving  to  the  complainers  to  apply  for  an  interdict  the  moment  any  nuisance 
shall  actually  commence.  By  doing  so  they  will  sustain  no  injury." 
S.R.R.  V.  43 
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carried  on  under  cover  with  ventdlators  in  the  roof  and  at  the  cold  season  of  the 
year.  Trotter  and  others  objected,  that  these  precautions  were  insufficient ;  and 
on  resuming  consideration  of  the  cause,  the  Court  (7th  December  1830)  passed 
the  bill,  a^  continued  the  interdict  in  the  mean  time  in  so  far  as  regards  the 
boiling  whale  blubber  in  the  premises  in  question.^ 

Famie  and  others  appealecL 

[654]  Appellants. — ^The  sole  question  is,  whether  the  interim  interdict  ouffht 
to  be  granted,  for  the  appellants  have  never  objected  to  the  bill  being  passed,  that 
it  might  be  ascertained  by  experience  whether  the  operations  were  of  the  nature 
of  a  nuisance ;  but  the  effect  of  the  interim  interdict  is  to  prevent  any  investiga- 
tion into  the  facts,  because  the  appellants  are  prohibited  in  the  meanwhile  from 
boiling  whale  blubber,  and  this  even  although  they  should  do  so  by  means  which 
would  altogether  exclude  the  idea  of  nuisance.  The  case  of  Dowie  affords  no 
authority  for  granting  an  interim  interdict,  for  in  that  case  the  interdict  was  not 
granted  till  after  the  bill  had  been  passed,  and  till  after  the  parties  had,  on  the 
recommendation  of  the  Court,  erected  their  boiling  establishment  at  a  place 
different  from  that  where  they  originally  proposed  to  do  so,  and  where 
[666]  consequently  they  had  no  interest  to  resist  the  interdict  being  granted. 
Besides,  in  that  case  the  place  pointed  out  by  the  Court  corresponds  precisely 

Lord  Glerdee, — '*  I  do  not  see  much  objection  to  following  this  plan,  and  imposing 
limitations,  as  in  Scott's  case." 

Lord  Justice  Clerk, — '*  It  would  be  hard  to  put  down  the  work  upon  mere  experi- 
mental opinions,  especially  as  it  Lb  alleged,  that  by  the  way  in  which  the  building  is 
constracted,  and  the  mode  in  which  the  company  propose  to  carry  on  their  operations,  no 
nuisance  will  be  committed." 

^  Lord  Justice  Clerk, — '*  I  have  read  the  minute  and  answers  in  this  case  with  very 
great  attention,  and  have  come  to  be  of  opinioD,  taking  all  circumstances  into  view,  that 
the  interdict  ought  to  be  imposed.  We  see  that  it  has  been  positively  decided,  and  is 
now  fixed  law,  that  the  boiling  of  blubber  in  the  vicinity  of  dwelling  houses  is  a  nuisance, 
and  being  so,  I  do  not  see  how  we  can  allow  the  respcmdents  to  commence  operations. 
In  the  case  where  that  decision  was  pronoimced  the  interdict  was  declared  perpetual ; 
and  considering  this,  and  looking  to  all  the  circumstances  of  the  case,  I  do  not  think 
that  we  would  be  warranted  in  removing  the  interdict,  especially  as  no  great  injury  will 
be  done  to  the  respondents.  The  bill  will  be  passed,  and  the  substantial  right  delibcnrately 
tried.  I  do  not  say  that  every  inhabitant  of  a  house  must  come  forward ;  but  when  we 
see  so  many  proprietors  complain,  and  when  we  find  them  suing  immediately  to  prevent 
the  commencement  of  a  nuisance,  I  think  that  we  are  bound  to  protect  them  by  the 
imposition  of  an  interdict,  and  that  it  will  not  do  to  wait,  or  to  withhold  it  until  they 
are  actually  disturbed  by  the  experiments  of  the  respondents." 

Lord  Glerdee, — *'  If  the  interdict  were  confined  to  the  actual  operation  of  boiling,  I 
think  it  should  be  granted.  With  the  property,  in  other  respects,  the  respondents  may 
do  as  they  please." 

Lord  Cringletie, — **  If  the  facts  in  the  minute  for  the  respondents  (appellants)  were 
admitted,  our  clear  course  would  be  to  refuse  the  interdict.  But  then  these  facts  are 
disputed ;  they  are  mere  averments  denied,  and  met  by  other  statements  of  a  very 
different  kind.  It  was  observed  by  the  dean  of  factdty,  that  the  Kirkaldy  boiling 
house,  in  the  spot  to  which  it  was  removed,  was,  both  by  its  local  position  and  con- 
struction, much  more  offensive  than  this ;  but  the  observation  is  not  at  all  to  the  pointy 
unless  it  were  admitted ;  it  is  a  mere  averment,  denied  on  the  other  side,  and  in  these 
circumstances  I  do  not  think  we  are  at  liberty,  with  the  case  of  Dowie  before  us,  to 
refuse  the  interdict" 

Lord  Meadowbank. — ''  Looking  at  the  case  of  Dowie,  I  think  we  must  continue  the 
interdict ;  but  I  must  say  that  I  do  not  see  where  whale  blubber  cotdd  be  boiled,  if  not 
on  the  sea  shore.  As  to  this,  however,  which  touches  the  merits  of  the  case,  I  do  not  at 
present  give  my  opinion." 

Lord  Justice  Clerk, — '<We  understand  the  interdict  is  to  be  against  the  boiling 
alone." 
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with  the  site  of  the  buildings  proposed  to  be  erected  by  the  appellants,  both 
being  on  the  sea-shore.  At  aU  events,  the  interdict  ought  to  have  been  so 
quaMed  as  not  to  prevent  the  appellants  from  boiling  the  blubber  in  such  a 
way  as  to  remove  all  objection  to  it  as  a  nuisance. 

Lord  Chancellor. — "  My  Lords,  I  do  not  think  it  necessary  to  trouble  the  counsel 
on  the  other  side  for  any  arguments.  The  judges  in  the  Court  below  appear  to  have 
paid  very  great  attention  to  this  case,  and  their  ultimate  decision  is  entitled  to  the 
greatest  respect,  inasmuch  as  it  was  reluctantly  come  to,  under  the  pressure  of  what  they 
deemed  the  law  and  practice  of  Scotland,  in  respect  of  this  interim  order,  before  the 
matter  is  actually  done — ^before  the  noxious  erection  is  actually  made.  This  is  a  branch 
of  the  law  of  Scotland  which,  like  many  other  parts  of  the  system,  is  derived  from  the 
civil  law.  Accordiog  to  the  maxim  of  that  law,  a  party  was  enabled  to  erect  a  building 
if  he  gave  ample  security  that  he  would,  at  his  own  proper  charge,  pull  it  down  in  case 
it  was  deemed  a  nuisance.  Proceeding  on  that  wholesome  and  convenient  rule  the 
Scotch  law  has  a  process  which  we  have  not,  enabling  the  nuisance  prospectively  to  be 
met.  Their  Lordships,  in  appl3ring  the  rule  to  this  case,  at  first  differed  materially ;  but 
in  the  end  they  were  unanimou^y  in  favour  of  the  present  party  who  presses  this 
interim  interdict — the  complainers,  Mr.  Trotter  and  others.  Their  Lordships  were 
doubtless  moved  by  a  consideration  of  the  proposed  expedients  for  preventing  the  smell ; 
I  have  looked  at  Uiem,  and  I  am  quite  of  the  opinion  which  the  learned  judges  seem 
unanimously  to  have  come  to,  that  they  are  very  fantastical — that  they  give  no  sort  of 
security  against  the  probability  of  the  smell  continuing.  I  should  say,  on  the  contrary, 
that  any  thing  less  likely  to  prevent  it  I  cannot  easily  imagine.  And  there  is  not  much 
of  difficulty  or  hardship  about  this,  for  the  Court  will  allow  the  parties,  undoubtedly,  on 
a  new  application^  to  make  experiments ;  they  will  allow  them  to  try  this  on  a  smaller 
scale  or  on  a  larger  scale ;  they  will  allow  them  to  try  all  the  suggestions  of  the  moment ; 
and  when  they  try  them,  if  they  will  do,  they  may  go  before  a  jury.  All  this  interim 
interdict  does  is  to  prevent  things  being  done  which  are  noxious  to  the  neighbourhood 
until  that  question  be  tried.  I  am  not  at  all  satisfied  that  is  not  just  the  season  to  try 
it  in  that  way  by  experiments ;  whereas  according  to  the  argument  of  the  appellants, 
you  are  to  have  the  nuisance  existing  probably  for  a  year  or  two,  and  you  are  to  have  a 
great  number  of  the  king's  subjects  an-  [666]  -noyed,  their  lives  perhaps  not  shortened, 
but  their  comforts  abridged,  for  that  time ;  whereas,  with  an  experimental  process,  you 
have  what  may  be  considered  a  sufficient  security  for  no  iigustice  being  done.  On  the 
whole,  therefore,  I  advise  your  Lordships  that  this  interlocutor  should  be  affirmed.  I 
shall  look  into  the  papers  as  to  the  question  of  costs ;  but  parties  need  not  be  put  to  the 
expense  of  another  attendance.     I  will  let  Mr.  Courtenay  know  the  result." 

Lord  Chanobllor. — '<  My  Lords,  in  the  case  of  Burntisland  Company  and  Trotter, 
I  have  on  a  former  occasion  expressed  at  length  the  reasons  on  wluch  I  advised 
your  Lordships  to  affirm  the  judgment.  I  only  resume  the  question  of  costs :  and  I 
think,  on  looking  into  the  case,  which  I  have  done  diligently,  that  I  ought  to  advise 
your  Lordships  to  add  to  the  judgment,  '  with  L.200  costs.'" 

The  House  of  Lords  ordered  and  adjudged.  That  the  interlocutor  complained 
of  be  fi^rmed,  with  L.200  costs. 

AppeUarM  Authorities.— Scott,  May  29,  1830;  8  S.  &  D.  845;  Young,  20th  Nov. 
1824 ;  3  S.  &  D.  307 ;  Swan,  4th  March  1830 ;  8  S.  &  D.  637 ;  BaUeny,  3d  Feb. 
1813  (F.C.). 

Respimdentff  AuthariHes.—'Remj,  24th  Feb.  1750  (13,159) ;  Kinloch,  9th  Dec.  1756 
(13,163) ;  Eobertson,  2d  March  1802  (No.  3.  Ap.  Pub.  Police) ;  Pahner,  May  1794 
(13,188);  Kell,  2  July  1814  (F.C.);  Lander,  16th  June  1815  (F.C.) ;  Jameson,  24th 
June  1800  (No.  4,  Ap.  Property);  Scott,  5th  July  1810  (F.C.) ;  Dowie,  11th  Dec. 
1823  (F.C.) ;  Thomas,  15th  Dec.  1807  (No.  5.  Ap.  Pub.  Police) ;  Chanly,  5th  July 
1808,  (No.  6,  ibid.) 

IticJuirdsan  and  Connel — Monerieff,  Webster,  and  Thomson, — Solicitors. 

[Cf.  10  S.  423 ;  Amoit  v.  Brown  and  Common,  9  D.  500.] 


Digitized  by 


Google 


676  ROBB  V.   FORREST.  ▼.  wnm  *  Shaw. 

Y.  Wilson  Shaw  740  [8  S.  889,  lOSQ. 

Donald  Bobb,  Appellant 

Jamss  Forrest,  Bespondent 

3d  October  1831. 

Bankruptcy — Sbqubstration — Stamp. — ^Held  (affirming  the  judgment  of  the  Court  of 
Session) — 1.  That  it  is  competent  for  a  creditor  to  apply  for  sequestration,  whoee 
debt  is  of  the  statutory  amount,  but  consists  partly  of  a  sum  originally  due  to 
himself,  and  partly  of  a  debt  purdiased  by  him  at  an  undervalue,  subsequent  to  the 
bankruptcy :  2.  That  the  assignation  of  such  a  debt  requires  to  be  written  on  a 
deed,  and  not  on  an  ad  valorem  stamp  :  3.  That  as  no  objection  was  taken  to  the 
assignation,  in  respect  of  its  being  written  on  a  wrong  stamp,  until  after  sequestra^ 
tion  was  awarded,  and  as  there  was  no  room  to  suppose  that  the  Court  was  aware 
of  the  objection,  and  as  the  defect  was  afterwards  supplied,  the  sequestration  was 
valid. 

Bobb  presented  a  petition  to  the  Court  of  Session,  praying  for  a  recal  of  the 
sequestration  of  his  estates  which  had  been  awarded  at  the  instance  of  Forrest 
under  the  Bankrupt  Act.    This  he  did  on  the  following  grounds : 

1.  The  debt  of  Forrest,  the  sequestrating  creditor,  was  not  of  the  statutory 
amount  to  entitle  him  to  present  the  application  It  was  stated  in  his  affidavit 
as  amounting  to  L.135,  but  of  this  L.55  consisted  of  an  account  originally  due  to 
Young  and  Company,  and  assigned  by  them,  subsequently  to  Bobb's  bankruptcy, 
for  L.18.  This  purchase  was  ill^al,  as  being,  after  bankruptcy,  for  [741]  an 
inadequate  price;  and  collusive,  as  enabling  a  creditor  to  cany  through  a 
sequestration  in  circumstances  which  the  law  did  not  contemplate;  and,  if 
sanctioned,  would  enable  creditors  in  small  sums,  by  the  assignment  of  their 
claims,  to  apply  for  sequestrations  on  all  occasions,  and  to  evade  the  provi- 
sion in  the  statute  by  which  the  amount  of  the  petitioning  creditor's  debt  is 
determined : 

2.  The  assignation  by  Young  and  Company  was  null  and  void,  as  bearing  to 
be  an  assignation  from  Young  and  Company,  and  the  individual  partners  of  the 
Company,  while  it  was  only  subscribed  by  Thomas  Young  and  Company,  and 
not  by  the  individual  partners : 

3.  And  the  assignation  was  null,  as  being  extended  on  an  a^2  valorem  instead 
of  a  conmion  deed  stamp. 

The  Lord  Ordinary  on  the  Bills  having  refused  the  petition,  Bobb  reclaimed. 

The  Court,  before  answer,  remitted  to  the  Solicitor  of  Stamps  and  to  the 
Deputy  Keepers  of  the  Signet  to  report  as  to  the  practice  in  Scotland  as  to  using 
ad  valorem  stamps  or  conmion  deed  stamps  in  the  preparation  of  such  assignations 
as  the  one  in  question.  The  report  was  returned,  that ''  upon  a  transaction  such 
"  as  the  one  in  question  it  is  the  usual  practice  of  conveyancers  to  write  the 
"  assignation  upon  a  valorem  conveyance  stamp."  Thereupon  the  Court  repelled 
the  other  objections,  but  ordered  Cases  upon  the  objection  in  regard  to  the 
stamp.  Forrest  now  sent  the  assignation  to  London  to  be  stamped,  where  it 
was  accordingly  stamped  with  a  common  deed  stamp  of  35s.,  over  and  above  the 
previous  stamp  of  10s.  The  Court  then,  "  in  respect  the  deed  is  now  produced 
*'  stamped,  recalled  the  order  for  cases ;  refused  the  prayer  of  the  reclaiming 
"  note ;  and  adhered  to  the  interlocutor  of  the  Lord  Ordinary  complained  of,  in 
"  toto  ;  and  remitted  to  the  trustee  to  consider  how  far  the  aefender's  expenses 
"  of  process,  with  one  half  of  the  expense  incurred  in  procuring  the  report  of 
*'  the  Solicitor  of  Stamps  and  Keeper  of  Signet,  ought  to  be  defrayed  out  of  the 
"  sequestrated  estate." 

[742]  Bobb  appealed.    No  appearance  was  made  for  the  respondent 
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Appellant. — 1.  There  is  no  lawful  evidence  that  the  respondent  was  a 
creditor  who  had  a  debt  owing  to  him  to  the  extent  required  by  the  statute. 
The  deed  of  assignment,  said  to  have  been  granted  by  Thomas  Young  and 
Company,  in  favour  of  the  respondent,  was  not  validly  or  legally  executed,  so 
as  to  transfer  their  debt  to  the  respondent ;  and  at  the  time  it  was  produced 
and  founded  on  it  was  written  upon  a  wrong  stamp,  and  could  not  therefore, 
even  if  valid  in  other  respects,  bear  faith  in  judgment,  or  be  founded  on, 
and  made  the  ground  for  awarding  sequestration.  It  was  irregular  and  incom- 
petent to  remit  to  the  Solicitor  of  Stamps  and  Deputy  Keepers  of  the  Signet 
to  report  as  to  this  point,  and  to  afi&rm  an  interlocutor  which  (by  the  very 
circumstance  of  the  subsequent  stamping)  is  admitted  by  the  Court  of  Session 
to  have  been  erroneous  at  the  time  it  was  pronounced. 

Lord  Chanobllor, — "  My  Lords,  this  is  a  pauper  case,  in  which  the  means  of  the 
unfortunate  appellant  have  been  completely  exhausted  by  the  expense  of  the  litigation, 
and  he  has  been  obliged  to  come  here  in  fomid pauperis.  No  person  appears  in  support 
of  the  judgment,  those  concerned  on  the  part  of  the  respondent  deeming  that  the  grounds 
of  that  judgment  were  so  clear  as  to  require  no  argument  in  its  support ;  but  in  foct 
the  better  reason  (for  the  former  turned  out,  in  the  event,  to  be  by  no  means  sufficient) 
was  the  extremely  small  amount  of  the  matter  in  litigation.  The  question  is,  whether, 
in  a  bankruptcy,  (or,  as  it  is  called  in  Scotch  practice,  a  sequestration,)  there  had  been, 
or  not,  a  sufficient  debt  to  support  the  prayer  for  the  sequestration, — ^what  we  should 
call  in  bankruptcy  a  sufficient  petitioning  creditor's  debt.  Various  objections  were 
taken  in  the  Court  below  and  here  in  last  resort,  and  they  ultimately  resolved  them- 
selves chiefly  into  one ;  that  a  certain  instrument  of  assignation,  necessary  to  make  up 
the  debt  to  the  hundred  pounds  required  (the  amount  without  that  being  only  about 
L.80),  was  defective.  It  was  objected  to  on  various  grounds,  with  only  one  of  which 
I  will  trouble  your  Lordships,  and  that  was  one  which  induced  me  to  postpone  moving 
judgment,  because  I  conceived  that  the  case  had  not  been  sufficiently  considered  in  the 
Court  below.  The  instrument,  it  appears,  was  not  upon  the  proper  stamp ;  it  was  on  an  ad 
valorem  stamp,  [743]  whereas  it  ought  to  have  been  on  a  deed  stamp.  This  point  does  not 
appear,  I  say,  to  have  been  sufficiently  attended  to  below.  If  any  proceeding  had  been 
instituted,  in  which  the  rights  of  the  parties  were  in  question,  and  it  had  been  necessary 
to  rely  upon  that  instrument,  the  proceeding  must  have  failed  as  respected  the  party 
producing  it,  and  resting  his  case  upon  it,  because  it  had  not  a  sufficient  stamp.  But 
then  the  proceeding  in  question  was  of  a  peculiar  kind.  A  petition  was  presented. 
Tour  Lordships  know  that  the  law  of  Scotland  differs  materially  from  ours  in  this,  that 
we  make  a  man  a  bankrupt  behind  his  back,  without  any  rule  to  shew  cause,  as  it  were, 
but  in  Scotland  they  proceed  agdnst  him  upon  notice,  and  after  the  delay  of  ten  days 
the  sequestration  is  awarded.  They  state  in  the  record  the  ground  of  the  debt,  and, 
among  others,  this  assignment.  This  imstamped  instrument  was  a  necessary  part  of  the 
record,  but  no  objection  was  taken ;  and  after  a  lapse  of  the  proper  time  the  sequestra- 
tion was  awarded ;  and  then,  within  sixty  days,  there  still  being  no  objection  taken,  or, 
if  taken,  got  over  by  the  after  stamping  of  the  instrument — it  is  perfectly  immaterial  to 
the  case  which — the  instrument,  before  it  was  required  to  be  used  in  the  process,  and 
before  it  was  objected  to,  and  came  to  be  considered  inforo  earUeniionis^  was  stamped ; 
the  defect  was  cured  in  the  proper  quarter,  and  the  instrument  was  validly  produced. 
My  LorJs,  upon  these  grounds  I  am  of  opinion,  an  opinion  I  have  come  to  after  con- 
siderable delay  and  much  consideration  of  the  case,  that  as  there  was  no  objection  taken 
in  the  first  instance,  and  as  the  Court  allowed  the  instrument  to  be  given  in  evidence, 
and  proceeded  upon  it  without  taking  the  objection  to  the  stamp,  one  of  two  things 
must  have  happened,  either  that  the  Court  was  not  apprised  of  the  fact  that  the  stamp 
was  insufficient,  or  that,  if  the  Court  was  apprised  of  it,  the  party  consented  against 
whom  it  was  produced.  If  the  Court  was  apprised  of  the  objection,  and  if,  that  objec- 
tion being  taken,  the  instrument  was  received,  (and  I  mention  this  to  show  on  what  a 
very  narrow  edge,  as  it  were,  the  validity  of  the  judgment  turns,)  then  the  judgment 
ought  clearly  to  be  reversed ;  and  I  make  this  observation ;  but  I  have  looked,  and  with 
much  anxiety,  into  the  case,  and  I  see  no  sufficient  reason  to  believe  that  the  Court  was 
apprised  of  the  objection.  We  therefore  come  to  this  alternative,  either  that  the  Court 
(and  ihis  proceeding  being  in  the  absence  of  the  respondent,  we  cannot  precisely  ascerlain 
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the  fact,)  was  not  aware  of  its  beiog  on  a  wrong  stamp,  or  that  no  objection  was  taken, 
and  that,  by  consent,  this  instrument  was  admitted  in  evidence.  In  either  case,  I  am 
of  opinion  that  it  is  too  late  now  to  take  the  objection,  or  rather,  that  it  was  taken  too 
late  in  the  Court  below ;  for  when  the  objection  was  at  length  tu^en  the  defect  of  the 
stamp  was  remedied.  Then  the  question  is,  whether  the  Court  does  [744]  its  duty,  with 
reference  to  the  revenue  law,  if  it  allows  the  parties  to  cure  such  a  defect  by  consent ; 
and  my  opinion  is,  clearly,  that  it  does  not  do  its  duty.  But  still,  though  the  Court  may 
have  been  wrong  in  not  refusing  the  evidence  in  spite  of  the  consent  to  its  being  received, 
that  may  not  be  a  ground  for  depriving  a  party  of  his  judgment  The  English  judges 
hold,  that  consent  does  not  cure  the  defect  of  stamp,  and  that  they  are  bound  to  protect 
the  revenue ;  and  your  Lordships  will  plainly  perceive  that  the  revenue  law  would 
become  a  dead  letter  if  the  parties  to  an  instrument  might  beforehand  preclude  them- 
selves from  taking  advantage  of  the  objection,  allowing  an  unstamped  instrument  to  be 
executed,  and  afterwards  given  in  evidence,  without  objection ;  but  the  Court,  to  prevent 
this  collusion  of  parties,  say,  we  will  protect  the  duties,  and  not  allow  the  parties  to 
waive.  But  I  am  of  opinion  that  in  this  appeal,  for  setdng  aside  the  judgment  below, 
given  in  consequence  of  the  Court  not  attending  to  the  want  of  stamp,  it  is  too  late  to 
complain.  So  it  would  be  at  Nm  Prius  here,  which  furnishes  an  analogy  to  the  pro- 
ceedings in  this  case.  If  a  judge  at  Nisi  PriuSy  contrary  to  what  is  understood  to  be 
his  duty,  and  not  protecting  the  revenue  law,  chose  to  receive  an  unstamped  instrument 
in  evidence — if  he  did  it  against  the  consent  of  the  other  party,  that  would  be  a  ground 
for  a  new  trial ; — if  he  did  it  with  the  consent  of  the  other  party,  it  would  be  only  a 
ground  for  saying  that  he  did  not  do  what  he  ought  to  do,  but  it  would  be  no  ground 
for  a  new  trial.  But,  my  Lords,  I  see  no  reason  in  this  case  to  believe  that  the  Court 
did  act  with  the  consent  of  the  parties.  We  have  no  right  to  impute  that  error  to  the 
Court  For  any  thing  that  appears,  the  Court  was  not  apprised  of  this  defect  in  the 
instrument ;  and  there  is  therefore  not  only  no  ground  for  reversing  the  judgment,  bat 
no  ground  for  imputing  neglect  to  the  Court.  I  am  bound,  to  believe  that  fact,  which 
I  have  taken  the  best  means  in  my  power  to  ascertain,  in  the  absence  of  counsel  for  the 
respondent" 

The  House  of  Lords  ordered  and  adjudged,  That  the  interlocutor  complained 
of  be  affirmed. 

Evcms,  Stevens,  and  Flower, — Solicitors. 

[Cf.  LiUie  v.  FindUder,  U  D.  128;  Daoidson  v.  Qihb,  1  D.  12,  14;  Wood  v.  Ker, 
1  D.  16;  33  &  34  Vict  c  97,  §§  15  and  16.] 


V.  Wilson  &  Shaw  745  [8  S.  149,  867]. 

JoHK  Napier  and  Mrs.  Scott,  Appellant&— ^nA:te — Wilson. 

Lady  Gordon  and  Others,  Keepondents. — Scmdford — Rviherfwrd. 

3d  October  1831. 

Bankruptcy — Husband  and  Wife — Interest. — !•  An  estate  was  sold  under  burden  of 
the  price,  being  L. 60,000,  and  the  interest  of  L.  10,000,  being  part  of  the  price,  was 
to  be  liferented  by  the  purchaser,  (who  had  married  the  daughter  of  the  sdler,)  and 
the  purchaser  became  bankrupt,  and  the  estate  was  judicially  sold,  and  produced  a 
sum  inadequate  to  pay  the  price :  Held,  in  a  question  between  the  three  daughters 
of  the  seller  as  heirs-portioners  (affirming  the  judgment  of  the  Court  of  Seraion), 
that  two  of  them  were  entitled  to  be  ranked  on  the  interest  of  the  L.  10,000,  to  the 
effect  of  realizing  full  payment  of  their  shares  of  the  price,  to  the  exclusion  of  their 
sister  during  the  life  of  her  husband  the  purchaser.  2.  Circumstances  in  whidi 
(affirming  the  judgment  of  the  Court  of  Se^on)  interest  on  arrears  of  interest  was 
allowed  from  the  next  term  after  the  date  of  citation  of  the  holder  of  a  fund  in  a 
multiplepoinding  of  which  he  was  the  nominal  raiser. 
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Glendonwyn  of  Parton,  by  minute  of  sale,  dated  22d  April  1809,  sold  to 
William  Scott,  his  son-in-law,  the  lands  and  barony  of  Parton  and  others  for 
L.60,500 ;  L.20,500  to  be  paid  on  a  year's  notice ;  L.30,000  to  be  payable  a  year 
after  Mr.  Glendonwyn's  death;  and  the  remaining  L.10,000  to  be  secured  to 
Mr.  Scott  and  Mrs.  Scott  in  liferent,  and  to  the  children  in  fee ;  also  L.4000 
part  of  the  L.30,000  was  declared  to  be  the  absolute  property  of  Mrs.  Scott. 
The  minute  bore,  "That  during  the  life  of  the  said  William  Glendonwyn, 
"  no  interest  shall  be  payable  by  the  said  William  Scott  upon  the  remaining 
"  sum  of  L.10,000  sterling;  which  principal  sum  of  L.10,000  sterling  is  to  be 
"  secured  to  the  said  William  Scott  and  Mrs.  Ismene  Magdalena  Glendonwyn, 
"  spouse  of  the  said  William  Scott,  in  manner  following,  viz.  the  interest  of  the 
"  said  sum  is  to  be  liferented  by  the  said  William  Scott  and  Mrs.  Ismene  Scott,  his 
"  spouse,  during  their  lives,  and  during  the  life  of  the  survivor  of  them,  and  the 
"  said  principal  sum  of  L.10,000  to  te  the  property  of  and  divisible  amongst 
''  the  issue  of  the  maniage,  male  and  female,  as  their  said  parents  may  jointly 
"  direct  by  any  settlement  under  their  hands,  &c.  And,  farther,  the  said 
''  William  Glendonwyn  promises,  out  of  the  said  interest,  to  pay  to  his  daughter, 
*'  the  said  Mrs.  Ismene  Magdalena  Glendonwyn  Scott,  during  his  life,  the  sum 
"  of  L.200  sterling  yearly,  for  her  [746]  own  separate  use,  free  from  the  debts 
"  or  control  of  her  present  or  any  future  husband,  as  in  the  nature  of  pin- 
"  money:  And  farther,  that  the  said  sum  of  L.200  sterling  yearly  is  to  be 
"  secured  to  the  said  Mrs.  Ismene  Magdalena  Glendonwyn  Scott  in  like  manner, 
''  by  the  principal  sum  of  L.4000  sterling  being  retained  out  of  the  said  sum  of 
"  L.30,000  sterling ;  and  the  said  sum  of  L.4000  shall  be  the  absolute  property 
*'  of  the  said  Mrs.  Ismene  Magdalena  Glendonwyn  Scott,  and  which  she  shall 
''  have  the  power  of  conveying  and  settling  at  her  pleasure,  to  take  effect  after 
"  her  death :  Declaring  always,  that  the  (Ssposition  to  be  granted  by  the  said 
"  William  Glendonwyn,  of  his  lands  and  estates  in  the  parish  of  Parton,  shall 
"  be  specially  burdened  with  the  payment  of  the  foresaid  price  of  L.60,500 
"  sterling,  and  all  interest  to  become  due  thereon,  payable  in  manner  before 
"  stipulated ;  and  the  same  shall  remain  a  real  lien  and  nextis  over  the  said 
''  lands  and  estates,  and  preferable  to  all  other  debts  and  deeds." 

Glendonwyn  died  in  June  1809 ;  his  three  daughters,  LaAj  Gordon,  Mrs. 
Scott,  and  Miss  Glendonwyn,  succeeded  as  heiress-portioners  to  the  estate ;  and 
as  their  father  had  not  executed  a  disposition,  they,  in  1811,  granted  a  convey- 
ance in  favour  of  Scott,  declaring  the  knds  to  be  burdened  with  the  price  as  a 
real  burden.  Scott  entered  into  possession,  and  having  become  indebted  to 
Kapier,  as  representing  the  Galloway  Bank,  granted  him  an  heritable  bond  for 
L.15,000,  and  in  further  security  of  this  sum,  Mrs.  Scott,  with  consent  of  her 
husband,  for  his  interest,  assi^ed  to  Kapier  her  third  share  of  the  price  of  the 
estate,  and  the  L.4000.  Napier  subsequently  received  another  heritable  bond 
for  L.10,000  from  Scott,  in  security  of  which  Mrs.  Scott  executed  a  similar 
assignation. 

On  7th  January  1814,  Napier  purchased  from  Scott  the  knds  of  Barwhil- 
lanty,  part  of  the  lands  of  Parton,  at  the  price  (as  afterwards  fixed  by  arbiters), 
of  L.14,830  bearing  interest  from  22d  November  1813,  the  date  of  Napier's 
entry.  Scott  afterwards  became  insolvent,  and  a  process  of  ranking  and  sale 
was  raised  in  1818.  Subsequent  to  the  raising  of  the  action  of  ranking  and  sale 
a  process  of  multiplepoindii^  was  brought  in  the  name  of  Napier,  for  the  purpose 
of  having  the  price  of  the  lands  of  Barquhillanty  distributed  among  the  several 
creditors.  As  the  fund  in  medio  in  this  process  was  to  be  divid^  among  the 
same  [747]  body  of  creditors  with  the  price  of  the  rest  of  the  estate,  Napier 
consented  to  a  conjunction  of  the  processes,  to  t^e  effect  of  having  one  scheme 
of  division  calculated  on  the  whole  fund. 

After  the  knds  had  been  sold  (part  of  which  was  bought  by  Miss  Glen- 
donwyn) a  decree  of  ranking  was  pronounced  in  1827,  "preferring  the  creditors, 
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"  &c.  upon  the  prices  of  the  said  lands  and  estate  of  Parton  sold  at  the  judicial 
"  sale  thereof,  and  interest  due  thereon,  and  also  upon  the  sum  of  L.14,&30,  the 
"  price  of  the  lands  of  Barquhillanty,  being  the  fund  in  medio  in  the  said 
''  multiplepoinding  at  the  instance  of  the  said  John  Napier,  and  interest  due 
''  thereon,"  and  a  remit  was  made  to  an  accountant  to  draw  up  a  scheme  of 
division. 

This  was  done,  and  the  division  was  proposed  to  take  place  as  follows :  By 
the  accountant's  report,  1.  The  heritable  creditors  were  to  be  paid  off  in  terms 
of  their  preferences.  2.  The  L.4000  destined  to  Mrs.  Scott  was  to  be  pidd  out 
of  the  first  part  of  the  lands  purchased  by  Napier.  3.  The  interest  of  the 
L.10,000  destined  to  Scott's  chUdren  was  to  be  divided  equally  among  Lady 
Gordon,  Miss  Glendonwyn,  and  Mrs.  Scott  4  The  principal  sum  of  L.10,000 
was  to  be  paid  to  lady  Gordon,  Miss  Glendonwyn,  and  Mrs.  Scott,  to  be  held 
by  them  in  security  of  the  interest,  and  in  trust  for  the  children  of  Mrs.  Scott, 
who  had  the  fee  of  it ;  and,  5.  The  residue  of  the  price  of  the  lands  was  to  be 
set  apart  to  these  ladies.  An  interest  was  accumulated  on  the  price  of  Bar- 
whillanty,  as  at  Whitsunday  1820.  The  scheme  of  division  was  objected  to  by 
the  whole  parties. 

Napier  insisted  that  the  interest  of  the  L10,000  during  Mr.  and  Mrs.  Scott's 
lives  belonged  to  him  in  terms  of  his  assignations  alreadv  mentioned :  That  he 
was  not  bound  to  pay  or  consign  any  part  of  the  price  of  the  lands  which  had 
been  allocated  to  Mr.  and  Mrs.  Scott  till  his  claims  against  them  were  ascer- 
tained, as  he  claimed  not  only  the  interest  of  the  L10,000,  but  the  L.4000,  and 
the  residue  of  L.8079,  17s.  lid.,  being  the  share  of  the  residue  belonging  to 
Mrs.  Scott,  as  an  heir-portioner,  and  that  there  should  be  no  accumulation  of 
interest  of  his  price  at  Whitsunday  1820. 

Mrs.  Scott  pleaded  that  the  L.4000  destined  to  her  by  her  father  should  be 
allocated  in  such  a  manner  as  to  be  secured  over  the  lands,  to  peld  her  the 
annuity  of  L200,  which  her  father  intended  [748]  her  to  have,  and  to  be  free 
from  Napier's  ckims :  ^  That  the  principal  sum  of  L.10,000  should  not  be  paid 
to  the  heirs-portioners,  but  should  be  heritably  secured,  so  that  the  interest,  or 
at  all  events  a  third  part  of  it,  might  during  her  husband's  life  be  applied  in 
liquidation  of  an^  deficiency  which  might  accrue  on  her  share  as  an  heir-por- 
tioner of  the  residue  of  the  price,  and  on  his  death  that  the  entire  interest 
should  be  payable  to  her  if  she  survived  him ;  and  the  fee  after  their  deaths  to 
go  to  the  children. 

Miss  Glendonwyn  (along  with  Crombie,  who  alleged  that  he  had  right  to 
Lady  Gordon's  share,)  maintained,  that  as  Mrs.  Scott's  husband  was  debtor  for 
the  price,  and  as  he  had  right  jure  mariti  both  to  the  interest  of  the  L.10,000 
and  of  the  third  part  of  the  price  belonging  to  Mrs.  Scott  as  an  heir-portioner, 
she  could  not  claim  that  interest,  and  they  were  entitled  to  be  preferred  to  it, 
in  order  to  liquidate  pro  tarUo  any  deficiency  arising  on  their  shares  of  the  prica 

**  The  Lord  Ordinary  [Newton]  repels  the  whole  objections  to  the  accountant's 
''  report,  with  the  exception  of  that  made  to  the  proposed  payment  to  Mr. 
•*  Crombie  for  L3333,  6s.  8d.,  being  one-third  of  the  sum  of  L.10,000,  belong- 
"  ing  in  fee  to  the  said  children ;  sustains  the  said  objections ;  and  &ids  that 
''  as  this  sum  must  continue  in  the  meantime  to  be  a  burden  on  the  lands,  Mr. 
*'  Napier  and  Miss  Glendonwyn  are  entitled  to  retain  it  in  the  proportions 
''  allocated  on  their  prices,  on  granting  heritable  bonds  in  security  of  the  same; 
"  the  bond  by  Mr.  Napier  to  be  for  pavment  to  the  children  of  the  principal 
*'  sum  of  L.6666, 13s.  4d.  at  the  death  of  the  longest  liver  of  Mr.  and  Mrs.  Scott, 
"  and  for  payment,  during  the  lifetime  of  Mr.  Scott,  of  the  interest  of  one 
''  moiety,  or  of  L3333,  6s.  8d.  to  Mr.  Crombie,  as  trustee  of  Lady  Gordon,  and 

1  Pending  the  proceedings  she  raised  an  action  for  setting  aside  the  deeds  grafted  by 
her  in  favour  of  Napier.        .        - 
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''  of  the  interest  of  the  other  moiety  to  Mrs.  Scott,  as  one  of  the  heirs-portioners 
"  of  the  late  Mrs.  Glendonwyn,  or  to  those  in  her  right  as  such ;  and  if  she 
"  shall  survive  Mr.  Scott,  for  payment  to  her,  or  those  in  her  right,  under  her 
"  father's  settlement,  of  the  interest  of  the  whole  sum  of  L.6666, 13s.  4d.  from 
*'  the  time  of  her  husband's  death  to  the  termination  of  her  liferent ;  and  the 
"  bond  by  Miss  Glendonwyn  to  be  for  payment  [749]  to  the  children  of  the 
"  sum  of  L.3333,  6s.  8d.,  being  the  remaining  third  retained  by  her  at  the  death 
**  of  the  longest  liver  ojf  Mr.  and  Mrs.  Scott,  and  for  payment  of  the  interest 
*'  only  which  may  fall  due  after  Mr.  Scott's  death ;  which  interest,  if  Mrs.  Scott 
"  survive,  shall  be  payable  to  her,  or  those  in  her  right,  under  her  father's  settle- 
*'  ment,  so  long  as  she  lives ;  and  in  respect  the  claim  of  Mr.  Napier,  as  a  riding 
"  interest,  on  the  sums  to  which  Mrs.  Scott  may  be  preferred,  is  uncertain,  and 
"  contingent  upon  the  issue  of  the  reduction  at  her  instance,  and  that  the  lands 
**  purchased  by  him  cannot  be  considered  as  an  adequate  security  for  the  prices, 
"  and  the  large  sum  of  interest  due  upon  them,  nor,  indeed,  for  more  than  the 
"  origincd  prices  themselves,  ordains  them,  betwixt  and  the  ensuing  term  of 
"  Whitsunday,  to  consign  in  the  Bank  of  Scotland,  Boyal  Bank,  or  with  the 
"  British  linen  Company,  the  whole  interest  due  by  him  on  these  prices,  up  to 
"  the  term  of  Martinmas  last ;  and  with  these  finding,  approves  of  the  report, 
"  and  decerns  in  the  division,  and  for  payment  accordmgly." 

This  interlocutor  having  been  taken  before  the  Court,  their  Lordships 
remitted  the  case  back  to  the  Lord  Ordinary  to  reconsider  his  interlocutor,  and 
thereafter  (July  11, 1829)  his  Lordship  repelled  ''the  objections  to  that  part  of 
**  the  report  which  assims  to  the  heirs-portioners  of  the  late  Mr.  Glendonwyn 
"  the  interest  due,  or  vmich  may  become  due  during  Mr.  Scott's  life,  on  the  sum 
''  of  L.10,000  belonging  in  fee  to  his  children  by  Mrs.  Scott ;  finds,  that  as  the 
*'  right  of  the  heirs-portioners  to  this  interest  arises  from  the  failure  of  Mr. 
"  Sa)tt  to  pay  to  them  the  stipulated  price,  which  is  declared  a  real  burden  on 
"  the  lands,  the  interest,  as  coming  in  place  of  the  price,  must  be  held  to  be  real 
**  in  their  persons,  so  that  Mrs.  Scott's  share  of  the  same  does  not  fall  under  her 
"  husband's  jus  marUi,  therefore  repels  the  claim  of  Mr.  Crombie  and  Miss 
*'  Glendonwyn  to  Mrs.  Scott's  share  of  the  said  interest ;  sustains  the  objection 
*'  to  that  part  of  the  report  which  proposes  that  one-third  part  of  the  said 
"  principal  sum  of  L.10,000  be  paid  to  Mr.  Crombie,  to  be  retained  by  him 
"  during  Mr.  Scott's  life ;  and  finds,  that  as  this  sum  must  continue  in  the  mean- 
"  time  to  be  a  real  burden  on  the  lands,  Mr.  Napier  and  Miss  Glendonwyn  are 
*'  entitled  to  retain  the  respective  portions  allocated  to  their  prices,  on  granting 
"  heritable  bonds  in  security  of  the  same,  the  bond  by  [760]  Mr.  Napier  to  be 
*'  for  payment  to  the  children,  at  the  death  of  the  longest  liver  of  Mr.  and  Mrs. 
'*  Scott,  of  the  principal  sum  of  L.6666, 13s.  4d.,  and  for  payment,  during  Mrs. 
"  Scott's  life,  of  one  moiety  of  the  interest  to  Mr.  Crombie,  as  assignee  to  Lady 
"  (rordon,  and  of  the  other  moiety  to  Mrs.  Scott  or  her  assignees,  and,  in  the 
*'  event  of  Mrs.  Scott  surviving  her  husband,  for  payment  to  her  or  her  assignees 
"  of  the  whole  interest  of  the  said  principal  sum  from  the  time  of  Mr.  Scott's 
*'  death  till  the  termination  of  her  Liferent ;  and  the  bond  by  Miss  Glendonwyn 
"  to  be  for  payment  to  the  children,  at  the  death  of  the  longest  liver  of  Mr.  and 
'*  Mrs.  Scott  of  the  principal  sum  of  L.3333,  6s.  8d.,  and  for  payment  of  interest 
*'  only  for  the  time  subsequent  to  Mr.  Scott's  death,  which  interest,  if  Mrs.  Scott 
''  survive  him,  shall  be  payable  to  her  or  her  assimees  so  long  as  she  lives: 
'*  Beserves  consideration  of  the  new  claim  made  by  Mr.  Crombie  to  the  interest 
''  of  the  sum  falling  to  Mrs.  Scott  as  heir-portioner,  till  the  issue  of  the  question 
"  betwixt  her  and  Mr.  Napier,  as  to  the  validity  of  his  assignation ;  sustains  Mr. 
''  Napier's  objection  to  the  report,  in  so  far  as  it  accumulate  the  interest  arising 
"  on  the  price  of  the  lands  of  Barquhillanty,  with  the  price  itself,  so  as  to  form 
''  a  new  capital,  bearing  interest  from  Whitsunday  1820 :  Finds,  that  there  is  no 
"  l^al  ground  for  an  accumulation  at  that  term,  nor  at  any  other  prior  to  Whit- 
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"  Sunday  1828,  when  the  division  is  calculated  to  take  place ;  and  as  the  effect 
"  of  this  finding  seems  likely  to  affect  the  division,  remits  to  Mr.  Charles  Ferrier, 
"  to  rectify  the  report,  in  so  far  as  may  be  necessary  in  consistence  with  this 
"  interlocutor.  Note. — ^The  Lord  Ordinary  has  reserved  consideration  of  the 
"  claim  of  the  interest  of  Mrs.  Scott's  share  as  heir-portioner,  because  it  appears 
**  to  him,  that  unless  she  shall  succeed  in  reducing  her  assignation  to  Mr. 
**  Napier,  he,  as  having  right  to  the  principal  sum  under  this  assignation,  wiU 
"  have  right  also  to  the  interest,  so  that  the  latter  will  not  fall  under  Mr. 
"  SootVBJvs  mariti,  the  sole  foundation  of  Mr.  Crombie's  claim  to  it." 

Miss  Glendonwyn  and  Crombie  reclaimed,  and  prayed  that  the  whole  interest 
of  the  L.10,000  might  be  assigned  to  them.  Lady  Grordon  separately  prayed  to 
the  same  effect.  Mrs.  Scott  also  resumed  her  objections,  and  the  common  agent 
insisted  that  the  interest  on  the  price  of  the  lands  purchased  by  Napier 
[761]  ought  to  be  accumulated  at  Whitsunday  1820.  The  Court,  on  the  common 
agent's  note  (1st  December  1829)  altered  "the  Lord  Ordinary's  interlocutor 
**  reclaimed  against,  and  find  Mr.  Napier  liable  in  accumulation  from  Whitsun- 
"  day  1821,  being  the  first  term  after  the  date  of  citation  in  the  process  of 
"  multiplepoinding,  and  adhere  qtioad  tUtra;"  on  Mrs.  Scott's  note,  "adhered 
"  to  the  Lord  Ordinary's  interlocutor;  but  reserving  the  objections  by  Mrs. 
"  Scott  relative  to  the  annuity  claimed  by  her,  as  payable  during  her  father's 
"  lifetime ;  also  of  the  annuity  of  L.200  claimed  by  her  from  and  after  the  death 
"  of  her  father,  and  to  the  sum  of  L.4000  mentioned  in  her  objections ; "  and  on 
the  notes  for  Crombie  and  Miss  Glendonwyn,  and  Lady  Gordon,  appointed 
minutes  of  debate,  "  and  thereafter  the  Court,  (21st  January  1830)  recalled  that 
"  part  of  the  Lord  Ordinary's  interlocutor  complained  of,  and  find  that  Mr. 
"  Crombie  and  Miss  Glendonwyn  are  entitled  to  the  whole  interest  of  the  sum 
"  of  L.10,000  sterling,  which  has  accrued,  or  may  accrue,  during  the  life  of  Mr. 
"  William  Scott;  and  that  neither  Mrs.  Scott,  nor  her  disponee  Mr.  Napier,  are 
"  entitled,  during  the  life  of  the  said  William  Scott,  to  draw  any  part  thereof, 
"  until  the  debts  of  the  petitioner  are  paid:  Find  Mr.  Napier  liable  in  the 
"  expense  attending  this  part  of  the  discussion,  and  appoint  an  account  thereof 
"  to  be  given  in,  and  remit  to  the  auditor,  &c."  The  Court  also  "  refused  Lady 
"  Gordon's  note,  in  so  far  as  it  prays  to  sustain  the  objections  stated  in  her  name, 
"  against  Alexander  Crombie  uplifting  the  fund  set  apart  to  him  as  trustee." 

Mrs.  Scott  and  Napier  appealed. 

Mrs,  Scott  and  Napier  as  to  her  right  to  interest. — ^The  interlocutor  finding  that 
Crombie  and  Miss  Glendonwyn  are  entitled  to  the  whole  interest  of  the  L.10,000 
during  the  life  of  Scott,  and  that  Mrs.  Scott,  and  Napier  as  her  disponee,  are  not 
entitled  to  draw  or  retain  any  part  thereof,  is  irrecondleable  to  legal  principle, 
and  proceeds  on  a  misapprehension  of  the  facts.  Glendonwyn's  three  daughters 
had  right,  in  equal  portions,  to  the  real  burden  of  L.60,500  constituted  over  the 
estate  of  Parton  by  original  minute  of  sale  and  by  the  disposition  from  Lady 
[762]  Gordon  and  her  sisters  in  favour  of  Scott,  and  his  seisin  thereon ;  but  they 
were  liable  for  equal  portions  of  the  L.10,000.  On  the  supposition  that  the 
interest  of  the  L.10,000  can  be  applied  in  compensation  and  satisfaction  of  the 
non-payment  of  the  price,  Mrs.  Scott  is  entitled  to  the  same  right  as  her  sisters, 
and  therefore  to  participate  with  them  in  this  benefit 

Answered. — Scott  could  claim  nothing  from  the  prices,  or  interests  of  prices, 
obtained  for  the  estate  of  Parton,  as  long  as  any  part  of  the  price  originally 
agreed  to  be  paid  by  himself  was  due  to  any  of  the  co-heiresses  of  Glendonwyn, 
seeing  that  the  whole  of  these  prices,  and  the  interests,  except  in  so  far  as  other- 
wise specially  appropriated  by  Glendonwyn  by  the  minute  of  sale,  were  immedi- 
ately and  primarily  answerable  for  payment  of  the  price  agreed  to  be  paid  by 
Scott  Under  the  provision  in  the  minute  of  sale,  the  whole  interest  of  the 
L.10,000  belonged  originally  to  Scott,  either  directly  or  jv/re  mariti;  and  the 
third  share  of  that  interest,  or  the  right  to  it,  falling  to  Mrs.  Scott  as  one  of  the 
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co-heiresses,  could  not  be  claimed  by  her  from  her  husband  Scott,  seeing  that 
any  claim  she  might  have  to  it  fell  under  his^i^^  mariti,  so  that  it  either  reverted 
to  him,  or  continued  with  him  in  virtue  of  his  original  right  under  tihe  minute 
of  sale ; — and  this  third  of  the  interest  thus  belon^g  to  him  he  was  the  creditor 
in,  and  the  only  party  who  could  claim  it  as  agamst  the  respondents,  while  the 
respondents  were  entitled  to  retain  it  as  against  him,  out  of  the  prices  in  medio, 
till  their  shares  of  the  price  due  by  Scott  were  fully  paid  up  to  them.  Napier's 
assi^ation  from  Mrs.  Scott  could  convey  no  right  to  the  tlurd  of  the  interest  of 
the  L.10,000  or  any  portion  of  it,  seeing  that  Mrs.  Scott  had  no  right  to  it  in 
any  view  which  did  not  instantly  pass  to  her  husband,  or  which  she  could  enforce 
against  her  husband,  and  none  therefore  which  she  could  effectually  assign  to  a 
third  party ;  and  the  assignation  from  Scott  was  equally  unavailable  as  against 
the  respondents,  seeing  that  he  had  no  claim  to  assign  to  the  appellant,  as  lon^ 
as  any  portion  of  the  respondents'  portion  of  the  price  due  by  him  remained 
unpaid  up ;  and  the  appellant,  as  his  assignee,  can  claim  nothing  which  it  was 
not  competent  to  Scott  himself  to  claim. 

Napier  as  to  accuimUaiion  of  interest. — ^There  is  no  principle  of  law  or  equity 
which  could  entitle  the  Court  to  accumulate  the  interest  of  the  price  of  Bar- 
whillanty,  and  convert  the  same  into  [763]  a  capital  sum  bearing  interest  from 
Whitsunday  1820  to  1821.  The  appellant  purchased  the  lands  of  Barwhillanty 
at  a  price  which  was  to  be  fixed  by  arbiters ;  and  till  the  price  was  fixed  the 
appellant  had  it  not  in  his  power  to  pay  it.  In  consequence  of  the  bankruptcy 
of  Scott,  and  the  failure  of  the  arbiters  to  fix  the  price,  the  appellant  was  com- 
pelled to  bring  an  action  for  the  purpose  of  having  the  price  ascertained  by 
skilful  persons  appointed  by  the  Court ;  but  when  he  had  thus  at  last  succeeded 
in  getting  the  pnce  fixed,  there  was  no  person  in  titvio  to  receive  it  The  price 
was  to  to  appropriated  to  such  of  the  debts  due  by  Scott  as  the  Court  might 
determine ;  but,  till  siich  determination,  the  appellant  was  obliged  to  keep  it  in 
his  hands.  All  this,  from  first  to  last,  was  a  severe  hardship  imposed  on  the 
appellant  The  current  rate  of  interest  has,  in  general,  since  he  made  the 
purchase,  not  exceeded  four  per  cent,  even  when  money  is  placed  on  permanent 
securities ;  but  banks  in  seneral,  and  even  private  bankers,  have  seldom  allowed 
more  than  two  and  a  half  per  cent  on  monies  deposited  with  them. 

Answered, — By  the  minute  of  sale  entered  into  between  Napier  and  Scott  he 
was  bound  to  pay  interest  on  the  price  of  the  lands  of  Barwhillanty  from  the 
term  of  Whitsundav  1813,  and  half-yearly  thereafter,  at  the  terms  of  Martinmas 
and  Whitsunday,  till  he  made  payment  of  the  price  itself ;  but,  not  having  paid  any 
of  the  interest,  he  was  not  entitled  to  retain  both  the  principal  and  interest,  and 
make  profit  thereof  at  the  expense  of  the  creditors  of  the  common  debtor  Scott 

LoBD  Chancbllob, — "  My  Lords,  the  judgment  complained  of  seems  to  me  well 
founded,  but  there  is  one  point  that  deserves  to  be  considered,  namely,  the  only  point 
substantially  relating  to  the  compound  interest  I  must  take  it  that  the  decision  of  the 
case  of  JoUy  v.  McNeill  is  not  to  be  held  affected  by  the  reversal  of  the  decision  of 
M^NeiU  V.  McNeill — I  must  take  it  that  it  only  goes  to  show  the  jurisdietion  of  the 
Court  of  Session  to  allow  interest  from  and  after  the  date  of  the  citation  in  the  process 
of  multiplepoinding.  But  I  wish  to  have  time  to  consider  how  far  that  decision  in 
McNeill  V.  WNeill  can  be  taken  to  throw  any  light  upon  the  Scotch  law  upon  the 
subject.  I  happen  to  know  that  the  late  Chief  Baron  (Alexander)  who  heard  the  case 
here,  and  mentioned  it  to  me  afterwards,  took  very  great  pains  with  it,  and  I  believe  had 
some  communication  with  the  Scotch  judges  upon  tiie  Scotch  law  of  compoand  interest 
I  wish  to  [751]  hear  what  he  says  upon  this  matter.  I  have  a  strong  opinion  upon  the 
biennial  rests ;  but  for  greater  accuracy  I  wish  for  a  little  time  to  look  into  it,  and 
consult  the  late  Lord  Chief  Baron.  The  only  other  ground  upon  which  I  entertain  any 
doubt  is  this :  Suppose  the  Lord  Chief  Baron  should  inform  me  that  the  case  of  Jolfy 
V.  McNeill  rests  quite  independent  of  the  reversal  of  McNeill  v,  M'Neill — that  it  pro- 
ceeded upon  the  ground  of  biennial  rests — ^then  I  shall  be  of  opinion  that  the  Court  of 
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Session  has  done  wisely  in  reversing  the  interlocutor  of  the  Lord  Ordinary,  who  disallowed 
the  interest)  and  found  that  Kapier  was  liable  in  accumulations  from  Whitsunday  1821, 
being  the  first  term  after  the  date  of  citation  in  the  process  of  multiplepoinding ;  and  I 
should  be  of  opinion  to  agree  with  them,  were  it  not  for  the  consideration  that  struck 
me  while  the  case  was  going  on,  and  which  the  learned  Sergeant  has  alluded  to  in  his 
reply,  though  I  do  not  find  any  reference  made  to  it  in  the  argument  in  the  printed 
cases ;  but  I  am  certain  there  is  no  reference  made  to  it  in  the  Judges'  notes  in  the 
present  case,  or  in  the  cases  of  Jolly  v,  M'Neill  or  McNeill  v.  M'Neill — and  that  is  this. 
Whether  a  citation  in  a  summons  of  multiplepoinding  is  the  same,  in  respect  of  the  law 
of  Scotland,  as  regards  allowing  interest  after  the  date  of  the  citation,  and  the  judicial 
demand  it  implies  1  Whether  the  law  is  the  same  in  a  demand  of  this  nature,  which 
has  been  caUed  a  case  of  constructive  demand,  as  in  an  ordinary  case,  where  there  is  a 
debtor  on  one  side  and  a  creditor  on  the  other,  a  party  demanding  and  a  party  resisting 
the  demand,  and  where  the  party  refusing  to  comply  with  the  demand  has  a  party  to 
pay  to,  and  to  whom  he  may  safely  pay )  If  I  pay  money  to  one  not  entitled  to  receive 
it,  I  pay  it  in  my  own  wrong,  and  I  am  liable  to  pay  it  over  again.  The  consequence  of 
which  is,  that  in  the  law  of  Scotland,  there  has  arisen  a  process  of  multiplepoitiding 
which  cidls  parties  to  come  forward  with  their  claims,  and  after  these  have  been  adjusted, 
it  appears  who  is  in  law  entitled  to  receive ;  and  then  the  pursuer  in  that  process — ^the 
party  who  wishes  to  pay,  but  cannot  safely  pay — pays  to  the  person  indicated  as  the 
person  to  whom  he  may  pay  safely ;  for  he  has  the  best  authority — a  judicial  authority — 
for  paying,  and  cannot  pay  in  his  own  wrong.  In  like  manner,  in  England,  a  bill  of 
interpleader  has  been  devised  to  enable  a  party  to  pay,  who  could  not  otherwise  pay, 
though  he  admitted  the  demand.  This* is  a  proceeding  in  equity  with  us  now,  but  it 
used  to  be  known  in  the  common  law.  You  may  have  an  interpleader  in  common  law,  but 
that  has  been  superseded  by  a  more  convenient  practice  with  us,  and  it  would  in  Scotland 
also  avoid  much  of  the  litigation  we  have  in  these  cases.  The  question  generally  arises  in 
the  case  of  a  party  holding  goods ;  a  doubt  exists  who  has  the  right  to  them ;  whether, 
6..(7.,  the  unpaid  seller  has  a  right  to  stop  them,  or  whether  the  assignee  under  the  buyer's 
[756]  commission  has  a  right  to  them ;  and  they  take  a  much  shorter  and  easier  course 
than  interpleader  or  multipleponding.  One  party  indemnifies  the  wharfinger,  who  has 
no  objection  to  give  them  up,  and  only  wishes  to  be  safe  in  doing  so;  he  gets  his 
indemnity,  which  puts  the  party  in  his  shoes.  Suppose  A.  the  stake-holder,  B.  and  C. 
the  conflicting  parties ;  A.  gives  up  the  stake  to  B.  upon  an  indemnity,  which  leaves  B. 
to  fight  it  out  with  C.  An  action  of  trover  is  brought  by  G.  against  A. ;  then  B. 
defends  it,  though  in  the  name  of  A.,  and  without  the  evicuity  of  a  bill  of  interpleads 
or  of  that  obselete  proceeding  in  a  court  of  law  the  same  result  is  obtained,  and  A.  has 
not  to  pay  one  tarthing,  the  whole  trouble  and  whole  costs  faUing  upon  R  and  C.  How 
far  complaints  may  lie  against  that  simple  remedy  among  members  of  the  profession  I 
will  not  say.  However,  here  the  question  is.  Whether  the  non-payment  of  a  demand, 
on  citation  upon  a  summons  of  multiplepoinding,  is  to  be  taken  to  be  equivalent  to 
non-payment  in  the  case  of  a  legal  demand  1  that  would  let  in  the  principle  recognised 
rather  than  laid  down  in  Jolly  v,  McNeill.  It  is  said,  on  the  other  hand,  that  this  is  not 
all,  because  no  person  can  say  there  was  any  laches^  any  mora,  I  can  see  no  difference 
between  interest  upon  interest  (if  interest  is  part  of  the  legal  demand)  and  interest  upon 
a  sum  of  money,  if  that  sum  of  money  is  a  legal  demand.  I  cannot  perceive  the  differ- 
ence between  the  liability  to  pay  interest,  where  A.  is  indebted  to  B.  for  interest  upon 
money  due,  and  the  liability  to  pay  interest  upon  interest,  where  A.  owes  R  money  plus 
the  interest.  You  may  call  it  compound  interest ;  it  is  perfectly  immaterial  as  to  tiie 
law  of  Scotland.  But  the  answer  made  as  to  the  two  cases  of  a  summons  of  multiple- 
poinding and  an  ordinary  demand,  is  this ;  it  is  true  you  were  not  bound  to  pay  upon 
the  citation  in  the  multiplepoinding,  because  you  did  not  know  the  parties  entitled ;  but 
why  did  you  not  consign  the  money )  You  might  have  consigned  it ;  and  the  not  ccm- 
signing,  upon  being  served,  is  held  to  be,  in  this  case,  equivalent  to  a  refusal  to  answer 
the  demand  in  the  other  case,  where  there  is  no  conflict  of  creditors,  but  one  creditor 
and  one  debtor,  and  it  is  admitted  that  the  Court  had  the  ordinary  jurisdiction  of 
charging  interest  from  the  time  of  the  citation.  I  am  not  quite  prepared  to  say  that 
that  is  so.  I  can  see  some  difference  between  the  two  cases ;  but  this  is  not  a  question 
raised  in  the  Court  below ;  this  view  has  not  been  taken  on  the  Bench ;  and  as  that  is 
the  main  ground,  supposing  the  law  in  JoHy  v,  M'Neill  to  stand,  notwithstanding  the 
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reversal  of  M'Neill  v.  M'Neill, — as,  I  apprehend,  it  will  be  found  to  stand,  the  only 
ground  of  doubt  being  one  apparently  not  raised  below,  and  on  which  the  opinions  of 
the  Judges  give  me  no  light — I  shoidd  wish  to  have  an  opportunity  of  communicating 
with  them,  to  ascertain  how  far  it  is,  according  to  the  law  and  the  practice  of 
\inS]  Scotland,  that  non-consignment  is  held  to  be  the  same  as  non-payment,  where 
there  is  a  possibility  of  paying  safely  without  the  chance  of  loss.  I  shall  however 
say  no  more  upon  this  case,  unless  it  turns  out  something  further  arises  upon  this 
inquiry,  when  made,  of  the  Chief  Baron  and  the  Judges  in  Scotland.  I  shall  have 
stated  the  grounds  of  my  opinion  in  affirming  the  decision  of  the  Court  below,  if  it  is 
affirmed ;  and  I  shall  also  have  stated  the  grounds  of  the  reversal,  if  it  is  reversed,  and 
that  will  dispense  with  the  necessity  of  my  troubling  your  Lordships  again." 

The  case  was  thereupon  adjourned. 

Lord  Chancellor. — "  My  Lords,  this  is  a  case  of  very  considerable  importance  in 
one  view  of  it ;  namely,  that  relating  to  the  accumulation  of  interest,  which  has  been 
given  by  the  ultimate  judgment  of  the  Court — interest  upon  interest  This  arose  out 
of  a  minute  of  sale,  executed  on  the  7  th  of  January  1814  by  Napier  to  Scott,  and  in 
which  Scott  stipulated  for  the  payment,  and  Kapier  bound  himself  to  pay  interest  from 
the  Michaelmas  preceding,  namely,  1813,  to  be  paid  every  half  year,  tiU  the  term  of  the 
payment  of  the  principsd,  which  was  a  sum  of  about  L.  10,000.  I  think  he  was  only 
to  pay  the  principal  money ;  and  interest  up  to  that  date  was  to  be  accounted  from  the 
period  of  a  certain  decreet-arbitral,  affixing  the  amount  of  the  purchase  money,  and 
stating  the  value  of  the  land.  Napier  appointed  an  arbitrator,  and  so  did  Scott,  but 
the  arbitrator  appointed  by  Scott  refused  to  act,  and  Scott  refused  to  concur  in 
appointing  another,  so  that  the  Iciclies  in  obtaining  the  award  was  to  be  imputed 
to  Scott,  and  not  to  Napier ;  but  nothing  will  turn  upon  that,  proceedings  having  taken 
place  in  the  Court  of  Session  to  ascertain  the  value,  in  consequence  of  the  refusal  to 
appoint  an  arbitrator,  in  November  1819.  The  Court  of  Session,  having  taken  means 
to  ascertain  the  value,  fixed  it  at  a  certain  sum,  which  ought  to  have  been  paid  after 
deducting  L.  10,000,  the  balance  due  from  Scott  to  Napier;  and  it  was  on  the  balance 
that  the  interest  was  to  be  paid.  This  goes  only  to  the  amount.  A  process  of  imple- 
ment was  raised,  and  after  that  an  action  of  multiplepoinding — summoning  all  the 
parties  having  claims,  with  a  view  to  its  being  determined  what  was  the  balance,  and 
to  whom  it  should  be  paid.  The  Lord  Ordinary  having  disallowed  th&  account  of  Mr. 
Ferrier  the  accountant,  the  Court  of  Session  reversed  that  interlocutor,  and  allowed  the 
interest  upon  interest  ever  since  the  date  of  citation  in  the  multiplepoinding.  Ferrier 
appears  to  have  reported,  that  the  interest  should  be  allowed  from  Whitsuntide  1820 ;  the 
Court  have  decreed  that  interest  should  be  paid  from  Whitsuntide  1821.  I  will  state  to 
your  Lordships  what  I  take  to  be  the  reason  of  the  report  of  Ferrier,  referring  to  Whitsun- 
[767]  -tide  1820,  which  was  before  the  citation  in  the  action  of  multiplepoinding.  Mr. 
Ferrier  (and  I  think  with  a  colour  of  reasoning  in  the  Scotch  law ;  but  that  is  not  now 
before  us,  as  the  party  appears  to  have  acquiesced  in  the  ultimate  decree,  allowing  it 
only  from  the  decree,)  gave  the  interest  from  Whitsuntide  1820,  upon  this  ground,  that 
Napier  had  agreed  to  pay  Scott  interest  every  half  year,  from  Michaelmas  1813  to  the 
date  of  payment.  Now,  the  date  of  payment  was  to  be  upon  the  award.  When  was 
the  award  ?  There  was  no  award ;  but  in  the  place  of  an  award  is  to  be  substituted  the 
proceedings  in  the  Court,  and  the  final  judgment  in  that  proceeding,  which  was  the  12th 
of  November,  the  first  day  of  the  winter  session  in  1819.  Now,  the  accountant  says, 
that  as  he  ought  to  have  paid  the  principal  fund  upon  that  day,  so  ought  he  upon  that 
day  to  have  paid  up  the  arrears  of  the  interest — but  he  did  not;  and  therefore  he 
accumulates  them  in  the  meantime,  and  makes  him  pay  interest  from  Whitsuntide  1820: 
That  is  the  colour  of  reason  which  appears  to  have  been  for  his  report.  My  opinion  is, 
that  the  Court  have  come  to  a  sounder  conclusion,  in  point  of  law,  in  not  allowing  that 
interest  from  Whitsuntide  1820,  but  from  Whitsuntide  1821 ;  because  in  order  that  you 
may  be  entitled  to  accumulate  interest  upon  interest,  you  must  have  something  more 
than  the  arrival  of  the  day  of  payment,  where  there  is  no  express  stipulation  reserving 
rests,  or  accumulation  of  interest — and  even  rests  are  subject  to  much  consideration ; 
because,  as  they  tend  greatly  towards  usury,  our  Courts  of  equity  discountenance  them 
as  cloaks  and  shifts  for  usury,  and.  so  does  the  Court  of  Session,  which  is  a  court  of 
equity  as  well  as  of  law.  I  therefore  think  the  interlocutor  is  right  in  preferring  the 
period  of  Whitsuntide  1821  to  the  period  of  Mr.  Fender's  report,  of  Whitsuntide  1820. 
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I  have  also  to  add,  that  the  ground  of  this  last  period  being  taken  is  that  the  summons 
of  multiplepoinding  was  signeted  on  the  26th  of  February  1821 ;  consequently  they 
could  not  give  interest  until  the  Whitsunday  immediately  following  (Martinmas  and 
Whitsunday  being  the  accustomed  terms).  They  would  take  the  interest  only  from 
the  term  next  succeeding  to  the  summons ;  which  is  to  say,  the  Court  held  that  citation 
in  the  multiplepoinding  to  put  the  party  not  pa3ring  in  mora^  and  therefore  they  give 
accumulation  upon  the  sum — they  give  the  interest  not  as  compound  interest;  and 
that  is  the  fallacy  of  the  argument  of  the  appellants  in  this  case,  when  they  say  that 
this  is  contrary  to  law ;  as  if  it  were  interest  upon  interest,  annual  rent  upon  annual 
rent.  It  is  not  so  :  the  claim  of  the  party  is  for  two  sums — the  principal  which  was 
due,  and  the  interest  due  from  the  date  of  the  decreet-arbitral,  or,  in  place  of  the  decreet- 
arbitral,  the  judgment  of  the  Court  on  the  first  day  of  winter  Session  1819, — from  the 
time  the  [768]  interest  became  the  subject  matter  of  the  suit  It  is  just  as  much  liable 
to  interest  from  that  day,  up  to  the  time  of  payment,  as  the  principal  The  party 
refusing  payment  on  the  citation  has  put  himself  in  marOf  and  is  just  as  much  liable  to 
pay  interest  upon  that  as  upon  the  principal,  or  any  other  debt  which  one  man  owes 
another.  In  England  the  case  is  perfectly  different;  but  then,  in  England,  it  is  not 
different  in  respect  to  interest  and  principal ;  for  if,  instead  of  saying  a  word  about 
interest,  an  action  had  been  brought,  it  would  not  have  made  the  slightest  difference 
whether  it  was  interest  upon  principal,  or  upon  interest  In  neither  case  would  interest 
have  been  allowed.  A  stronger  instance  cannot  be  taken  than  an  action  upon  a  bill  of 
exchange ; — you  can  get  no  interest  on  interest  there,  but  you  get  interest  on  the  bill  up 
to  the  fourth  day  of  next  term.  If  I  have  a  demand  for  LIOOO,  not  upon  biU  or  not^ 
and  bring  an  action  for  it,  by  which  I  make  a  judicial  demand  of  the  principal,  I  do  not 
recover  interest  upon  that  By  the  English  law,  you  cannot  recover  interest  either 
before  the  commencement  of  the  suit,  or  from  the  commencement  of  it,  either  on  prin- 
cipal or  interest ;  but  in  Scotland  it  is  not  because  it  is  interest,  but  because  it  is  the 
subject  matter  of  the  action,  that  the  Scotch  law  gives  interest,  contrary  to  the  principle 
of  tiie  English  law,  from  the  instant  that  the  party  being  called  upon  to  pay,  and  who 
ought  to  pay  on  the  citation,  refuses  to  pay,  and  thereby  becomes,  under  the  Scotch 
law,  in  mora.  But  now  with  respect  to  the  particular  form  of  the  action.  I  entertained, 
as  your  Lordships  may  remember,  some  doubt  whether  the  case  of  multiplepoinding 
was  not  different  from  an  ordinary  action ;  for  in  an  ordinary  action,  you  are  in  mora  if 
you  do  not  pay,  because  you  know  to  whom  you  are  to  pay ;  but  not  so  with  respect  to 
an  action  of  multiplepoinding.  The  answer  to  this  appears  to  be  what  I  flung  out  at 
the  time,  and  on  which  I  have  since  had  communication  with  learned  persons  on  the 
bench  in  Scotland.  It  is  clearly  just  as  good  in  an  action  of  multiplepoinding  as  in  an 
action  of  another  nature ;  upon  this  no  doubt  exists.  An  action  of  multiplepoinding 
puts  the  party  who  does  not  pay  in  mora^  as  much  as  in  any  common  action ;  because 
he  has  oidy  to  consign.  There  is  a  provision,  as  I  observe,  in  the  53d  of  (George  lEL  to 
which  I  am  referred  by  one  of  the  printed  cases ;  the  party  is  safe  on  consigning  into 
Court,  and  from  that  time  he  is  chargeable  with  no  interest ;  but  if  he  chooses  to  keep 
the  money  mixed  up  with  his  own  funds,  it  is  in  vain  for  him  to  say  that  he  ought  not 
to  pay  five  per  cent,  because  he  may  not  have  got  above  two  or  three,  or  nothing  at  alL 
He  is  in  mora ;  there  is  a  wilful  neglect  of  duty  on  his  part ;  and  therefore  he  s^all  pay 
interest  Upon  these  grounds,  I  humbly  submit  to  your  Lordships,  that  the  judgment 
of  the  Court  below,  which  is  the  subject  of  appeal,  ought  to  be  affirmed." 

[769]  The  House  of  Lords  ordered  and  adjudged,  That  the  interlocutors  com- 
plained of  be  affirmed. 

Napier^s  AutJiorities.'-CBmpheW,  March  3,  1802  (F.C.) ;  M'Neill  v.  M'NeiU,  May 
26,  1826  (4  S.  &  D.,  No.  386);  22  Dec.  1830,  (4  W.  &  S.  p.  456) ;  Jolly  v.  M'Neill, 
May  28,  1829  (7  S.  &  D.  p.  666). 

Ckmmon  Ageni^s  AuiJiorities. — Queensbeny's  Executors,  21  Dec.  1826  (5  S.  &  D. 
No.  112.) 

Dvihie,  Maedougall,  and  Bainbrigge — Monerieff,    Webster,  and  Thomson,— 

Solicitors. 

[Cf.  Madean  v.  CampbeU,  18  D.  611 ;  DougUu  v.  Douglas^  Tre.,  5  M.  836.] 
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V.  Wilson  &  Shaw  771  [6  S.  985]. 

Sir  James  Montgomerib  and  Others,  Executors  of  William  Duke  of 
Queensbeny,  Appellants. 

Mackill  Maxwell,  Bespondent. 

12th  October  1831. 

Lease — ^Titlb  to  Pursue — ^Warrakdioe. — ^A  tack  was  granted  to  a  tenant,  "  his  heirs, 
"  assignees,  and  sub-tenants,"  with  warrandice  to  bim  and  '*  his  foresaid  ; "  the  tenant 
granted  a  sub-tack  with  a  clause  of  warrandice,  but  did  not  assign  the  warrandice 
in  the  tack;  and  the  tack  was  redaced  as  tdira  vires  of  the  granter,  and  the 
sub-tenant  thereupon  removed :  Held  (reversing  the  judgment  of  the  Court  of 
Session),  that  the  sub-tenant  had  no  title  to  sue  a  direct  action  of  damages  founded 
on  the  warrandice  in  the  tack  against  the  landlord. 

In  the  month  of  February  1807  William  Duke  of  Queensberry  let  by  his 
commissioner,  Mr.  Crawfurd  Tait,  W.S.,  to  "William  Lorimer  and  his  heirs. 
"  assignees,  and  sub-tenants,"  [772]  the  farm  of  Ingleston,  forming  part  of  his 
entailed  estate,  for  nineteen  years,  from  and  after  Whitsunday  1806,  on  payment 
of  a  grassum  of  L.51  and  an  annual  rent  of  L.40,  besides  other  prestations. 

The  deed  of  lease  contained  the  following  clause  of  warrandice : — **  which  tack 
"  the  said  Crawfurd  Tait,  as  commissioner  aforesaid,  binds  and  obliges  the  said 
"  William  Duke  of  Queensberry,  and  his  heirs  and  successors,  to  warrant  to  the 
"  said  Wm.  Lorimer  and  his  aforesaid,  at  all  hands  and  against  all  mortals,  as 
"  law  will" 

Lorimer  entered  to  possession,  but  in  the  month  of  June  1811  granted  a  sub- 
tack  to  Mackill  Maxwell  for  the  remaining  years  of  the  lease,  on  payment  of  a 
grassum  of  L.25  and  an  annual  rent  of  L.32.  No  express  assignation  was  granted 
by  Lorimer  of  the  obligation  of  warrandice  undertaken  by  the  Duke ;  but  he 
himself  granted  an  obligation  to  warrant  the  sub-lease. 

On  the  death  of  the  Duke,  Sir  James  Mont^omerie  and  others  were  confirmed 
as  his  executors ;  his  successor  in  the  entailed  estate  then  brought  actions  of 
reduction  of  several  of  the  leases,  and  among  others  of  that  granted  to  Lorimer, 
in  respect  that  they  had  been  made  in  violation  of  the  entail  The  tenants 
immecUately  intimated  claims  of  relief  against  the  executors,  who  allied  that 
they  thereupon  adopted  proceedings  in  the  Court  of  Chancery  in  England,  in 
relation  to  these  claims,  and  that  appearance  was  there  made  by  the  tenants. 
As  the  executors  had  thus  the  chief  interest  to  resist  the  actions  of  reduction, 
they  sisted  themselves  as  parties  to  them ;  and  after  a  great  deal  of  litigation 
decree  of  reduction  was  pronounced  on  the  22d  of  February  1822 ;  and  Maxwell, 
in  consequence  thereof  and  of  a  decree  of  removing  against  Lorimer,  the  principal 
tenant  removed  from  his  farm  at  Whitsunday  of  that  year. 

At  this  time  there  were  still  three  years  of  his  sub-lease  to  run,  and  Lorimer 
having  died,  Maxwell  brought  an  action  founding  on  the  lease  and  sub-lease 
against  the  executors,  Cramurd  Tait,  as  commissioner  of  Duke  William,  and 
against  Lorimer's  son  as  his  father's  representative,  concluding,  inter  alia,  "  for 
"  payment  of  the  sum  of  L.150  sterling  per  aimum,  or  such  other  sum,  less  or 
**  more,  as  our  said  Lords  shall  modify,  for  each  of  those  three  years  of  the  said 
"  sub-tack  which  remcdned  unexpired  at  the  pursuer's  removal  from  the  said 
"  lands,  as  above  [773]  mentioned,  and  that  in  name  of  damages  for  the  loss 
"  sustained  by  the  pursuer  in  consequence  of  his  being  expelled  from  the  said 
"  lands  before  the  expiry  of  the  period  stipulated  bv  the  said  sub-tack,  with  the 
"  periodical  interest  accruing  upon  the  said  annual  payments,  from  the  several 
"  dates  at  which  the  same  ought  to  have  been  paid  till  payment  thereof,  calcu- 
"  lating  the  said  payments  to  be  made  half-yearly,  and  at  the  terms  at  which 
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"  the  sub-rents  would  have  been  payable,  deducting  therefrom  such  sums  as  the 
"  defenders  can  instruct  that  the  pursuer  has  aliiady  received  to  account  of 
''  said  damage ; "  besides  solcUivm  and  expenses. 

Preliminary  defences  were  lodged  by  the  executors  maintaining,  that  as  the 
contract  of  lease  was  not  made  between  the  Duke  and  Maxwell,  but  with  Lorimer, 
and  as  Maxwell  had  no  assignation  to  the  obligation  of  warrandice,  he  could  not 
insist  in  a  direct  action  against  the  Duke  or  his  representatives. 

To  this  it  was  answered,  that  the  lease  was  granted  to  Lorimer  and  his  sub- 
tenants, and  the  Duke  bound  himself  to  warrant  it  to  him  «  and  his  aforesaid/' 
meaning  thereby  sub-tenants,  and  as  Maxwell  was  a  sub-tenant  he  was  entitled 
to  enforce  that  obligation. 

The  Lord  Ordinary,  after  ordering  Cases  on  this  preliminary  defence,  repelled 
it,  found  the  executors  liable  in  expenses,  and  stated  his  opinion  in  the  subjoined 
note.^    Against  this  [774]  interlocutor  the  executors  reclaimed,  and  on  advising 

^  '*  In  this  case  Mr.  Tait,  as  commissioDer  for  the  late  Duke  of  Queensberry,  let  in 
1807,  for  nineteen  years,  the  farm  of  Ingleston  to  William  Lorimer,  and  his  heirs, 
assignees,  and  sub-tenants,  for  a  certain  rent,  the  amount  of  which  is  of  no  importance 
to  the  question  now  at  issue.  The  clause  of  warrandice  in  that  lease  is  absolute,  viz. 
to  warrant  the  lease  to  the  said  William  Lorimer  and  his  foresaids  at  all  hands. 

"  Lorimer  sub-let  parts  of  the  subject  to  the  pursuer  by  a  r^ular  sub-lease  in  1810, 
which  latter  entered  to,  and  continued  in  the  possession  of  the  subject  of  the  sub-lease. 
The  Duke  of  Buccleuch  obtained  a  decree  of  this  Court  against  Lorimer,  setting  aside 
the  principal  lease,  and  ordaining  him  to  remove  as  at  Whitsunday  1822 ;  and  alUiough 
the  pursuer  Mackill  Maxwell  was  not  a  party  to  that  reduction  and  removing,  and 
therefore,  if  the  decree  had  been  unduly  or  illegally  obtained,  might  have  retained 
possession;  yet,  knowing  that  the  principle  on  which  his  lease  might  have  been 
supported  had  in  the  case  of  Hyslop  of  Halscar  been  discussed,  both  in  this  Court  and 
in  the  House  of  Lords,  and  decided  against  him,  he,  with  great  propriety,  gave  up  the 
possession  to  the  Duke  of  Buccleuch,  knowing  well  that  the  consequence  of  his  declining 
so  to  do  would  be  that  his  Grace  would  raise  a  reduction  and  removing  against  him,  in 
which  he  must  prevail ;  and  the  only  result  would  have  been  the  incurring  of  unnecessaiy 
and  idle  expense,  which  the  Lord  Ordinary  thinks  was  wisely  avoided. 

"  Such  being  the  case,  Mr.  Maxwell  has  brought  this  action  against  the  heirs  of 
Lorimer,  the  principal  tacksman,  and  also  against  the  executors  of  the  late  Duke  of 
Queensberry,  concluding  for  damages  on  account  of  the  sub-lease  having  been  brou^t 
to  an  end  before  the  period  of  its  natural  expiry.  There  is  no  dispute  that  the  heiis 
of  Lorimer  are  liable  to  the  pursuer ;  but  a  question  is  here  raised  by  the  executors, 
whether  they  are  directly  liable  to  the  pursuer  or  not 

"  The  Lord  Ordinary  trusts  that  these  defenders  will  forgive  him  for  observing, 
that  in  using  this  plea  (even  supposing  it  to  be  well  founded,  of  which  immediately) 
their  conduct  is  not  a  little  contradictory.  Being  Lord  Ordinary  in  all  these  Queens- 
berry  cases,  the  Lord  Ordinary  knows  that  these  executors  have  appeared  in  various 
cases  in  which  they  have  not  been  called  as  parties,  for  the  best  reason  in  the  world, 
that  they  alone,  and  not  the  defenders  called,  have  the  real  interest  in  the  matter  at 
issue.  For  instance,  in  the  case  of  all  the  tenants  of  the  Queensberry  estate,  the  period 
at  which  their  bond  fide  possession  was  found  to  cease  was  Martinmas  1819 ;  and  as 
they  did  not  remove  till  Whitsunday  1822,  his  Grace  of  Buccleuch  claimed  violent 
profits  for  the  period  between  these  two  terms  of  Martinmas  1819  and  Whitsunday 
1 822.  It  being  obvious  that  the  tenants  had  little  interest  to  oppose  the  Duke,  because 
whatever  his  Grace  obtained  from  them  they  were  entitled  to  draw  back  from  tiie 
executors  of  the  Duke  of  Queensberry,  the  latter  desired  leave  to  sist  themselves  as 
parties,  that  they  might  resist  any  improper  claim ;  and  accordingly  in  many  of  these 
cases  they  are  voluntarily  parties,  though  not  called  in  the  action.  Now,  in  this  case 
the  heirs  of  Lorimer  are  called ;  they  have  little  interest  to  resist  the  pursuer's  claim  of 
damages  j  because  in  the  same  way  they  will  obtain  relief  from  the  executors ;  and  yet 
these  defenders,  though  made  parties — though  having  the  real  interest  to  defend  the 
cause — though  sisting  themselves  as  parties  where  they  are  not  called,  because  they 
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the  cause  on  the  18th  of  November,  1826,  the  Judges  were  [776]  equally  divided 
in  opinion,^    The  case  was  again  advised  (6th  March  1827),  when  the  Judges 

have  the  same  interest  that  arises  in  this  action,  refuse  to  plead  in  it,  because,  as  they 
say,  they  are  not  directly  liable  to  the  pursuer.  The  Lord  Ordinary  must  confess  that 
this  conduct  appears  to  him  to  be  not  a  little  inconsistent,  even  if  it  were  well 
founded. 

**But  the  Lord  Ordinary  considers  that  they  are  directly  liable  to  the  pursuer. 
The  lease  was  granted  to  William  Lorimer,  his  heirs,  assignees,  and  sub-tenants. 
The  Lord  Ordinary  thinks  that  the  true  import  of  this  is,  that  the  landlord  gave  power 
to  his  tenant  to  name  a  sub-tenant ;  that  when  a  sub-tenant  was  named,  the  landlord 
granted  the  lease  to  him,  and  bound  himself  to  warrant  that  sub-lease  to  the  sub-tenant 
at  all  hands.  The  lease  was  granted  as  much  to  a  sub-tenant  as  to  the  principal 
tacksman ;  and  of  course  no  assignation  to  the  clause  of  warrandice  was  necessary, 
because  the  principal  lease  warranted  the  sub-lease  the  moment  that  it  existed. 

"  As  to  Mr.  Tait  being  called  as  a  defender,  that  was  done  for  sake  of  having  all 
parties  concerned  in  the  transaction  brought  into  Court;  but  when  the  executors 
acknowledge  Mr.  Tait's  powers  to  grant  the  lease,  he,  of  course,  drops  out  of  the  field, 
and  the  pursuers  do  not  insist  for  any  decree  against  him. 

''  The  Lord  Ordinary  can  figure  a  case  in  which  the  landlord  would  not  be  liable 
to  the  sub-tenant  for  breach  of  the  contract,  ex  gr,y  if  the  principal  tenant  have  in 
the  sub-lease  bound  himself  to  give  advantages  to  the  sub-tenant  which  were  not  given 
to  himself  in  the  principal  lease.  But  when  the  matter  turns  (as  it  does  here)  on  the 
right  of  the  landlord  to  give  the  lease  at  all,  and  it  has  been  found  that  he  had  no  power 
to  grant  it,  the  Lord  Ordinary  thinks  that  the  warrandice  granted  to  the  principal  tenant 
and  his  sub-tenants  renders  the  landlord  directly  liable  to  the  one  as  well  as  to  the  other, 
and  that  it  was  proper  to  make  both  parties  to  this  action,  that  the  landlord's  represen- 
tatives, who  do  not  so  much  as  pretend  that  they  are  not  ultimately  liable,  should  have 
an  opportunity  of  seeing  that  no  undue  advantage  is  taken  of  them.  Nor  can  the  Lord 
Ordinary  discover  any  possible  benefit  that  can  arise  to  the  defenders  by  their  present 
plea  being  sustained ;  for  the  only  consequence  must  be,  that  the  defender,  the  principal 
tenant,  would  raise  an  action  of  relief  against  them ;  and  as  they  do  not  deny  their 
liability  to  relieve,  the  result  is  the  occasioning  of  unnecessary  trouble  and  expense,  and 
nothing  else." 

^  The  following  opinions  were  laid  before  the  House : — 

Lord  GlerUee. — "There  are  many  things  stated  in  Lord  Cringletie's  interlocutor 
which  I  would  entirely  throw  out  of  view.  The  question  is,  whether  the  sub-lease  ia  the 
same  as  if  there  had  been  a  conveyance  by  assignation  to  the  warrandice  in  the  principal 
lease ;  that  is,  whether  the  principal  tack  is  so  worded  as  to  supersede  the  necessity  of 
an  assignation  1  The  landlord  by  this  tack  authorises  a  sub-tack  to  sab-tenants.  He  lets 
to  the  principal  tenant,  and  to  his  heirs,  assignees,  and  sub-tenants.  The  consequence  of 
that  is,  that  the  word  'aforesaid,'  in  the  clause  of  warrandice,  applies  to  all  the  persons 
mentioned  in  the  leasing  clause,  viz.  heirs,  assignees,  and  sub-tenants ;  that  is  to  say,  he 
warrants  the  sub-tack  when  it  should  be  granted.  If  the  sub-tack  had  contained  a  clause 
binding  and  obliging  the  tenant  to  assign  his  right  of  warrandice,  it  is  clear  that  the  sub- 
tenant might  have  come  against  the  landlord ;  and  I  do  not  see  that  there  ought  to  be 
any  difference  in  the  present  case." 

Lord  PitmUly, — ''  I  confess  that  I  read  these  papers  not  without  considerable  doubt 
how  far  the  interlocutor  of  the  Lord  Ordinary  was  founded  in  law.  The  interest  of  the 
parties  may  very  properly  be  stated,  but  must  not  rule  us  in  deciding  this  point  of  law. 
The  landlord  made  no  bargain  with  the  sub-tenant;  he  contracted  witJi  the  tenant, 
who  again  contracted  with  ^e  sub-tenant  The  landlord  must  fulfil  his  contract  with 
Lorimer,  and  Lorimer  with  the'sub-tenant  The  puzzle  arises  from  a  very  incorrect  expres- 
sion in  the  lease.  A  landlord  cannot  be  said  to  let  to  sub-tenants.  The  expression  can 
only  be  construed  as  a  power  to  sab-set ;  when  taken  literally  it  is  inexplicable.  No 
doubt  Lorimer  might  have  assigned  his  lease,  but  he  has  not  done  so ;  therefore  the 
landlord  is  only  liable  to  Lorimer,  and  Lorimer  is  liable  to  the  sub-tenant.  It  may  be 
unimportant  in  the  present  case,  whether  the  recourse  be  taken  directly  or  indirectly ; 
but  it  is  a  point  of  law  which  I  am  bound  to  decide  without  reference  to  the  interest  of  tihe 
parties." 

S.B.B.  v.  44 
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delivered  the  subjoined  [776]  opinions.^    The  opinions  of  the  Judges  of  the  First 

Lord  Alloway. — 'I  am  not  surprised  that  this  point  arose.  The  question  is,  whether, 
from  the  words  of  this  lease,  the  sub-tenant  is  entitled  to  call  on  the  landlord  directly. 
My  opinion  coincides  with  that  of  Lord  Glenlee,  that  he  is  so  entitled.  Supposing  an 
assignation  had  been  granted,  where  is  the  question)  None.  Now,  the  warrandice 
runs  to  heirs,  assignees,  and  sub-tenants.  Would  it  not  have  been  considered  an  unneces- 
sary expense  to  grant  an  assignation,  when  the  Duke  warrants  expressly  to  sub-tenants) 
It  is  said,  and  has  not  been  contradicted,  that  this  clause  was  in  every  lease  upon  the 
estate.  It  could  not,  then,  have  been  inserted  by  mistake ;  and  I  see  the  reason  of  its 
insertion.  It  was  to  induce  people  to  take  sub-leases.  If  the  lease  ia  so  warranted,  what 
is  the  use  of  assigning!  I  was  at  first  puzzled  with  this  case ;  but^  on  consideration,  I 
am  satisfied  that  the  Lord  Ordinary  is  right.  I  cannot  see  the  interest  of  the  petitioners 
to  object ;  but,  at  all  events,  the  law  of  the  case  appears  to  me  as  I  have  stated.** 

Lord  Justice-Clerk, — "My  doubts  are  not  removed  by  the  very  able  answer  in  this 
case,  nor  by  the  opinions  I  have  just  heard ;  and  I  may  take  notice,  that  when  a  case  is 
first  presented  to  us,  if  we  are  equally  divided  in  opinion,  it  is  not  to  be  considered  that 
we  finally  dispose  of  the  case,  but  that  we  will  deliberate  farther  and  more  maturely 
upon  it.  I  re^  with  great  care  the  notes  of  the  Lord  Ordinary,  upon  which  this  very 
short  interlocutor  is  founded ;  and  I  must  say  that  there  is  mudh  matter  in  these  notes 
which  I  cannot  see  the  force  of.  The  Queensberry  cases  are  just  to  be  dealt  with  as 
every  other  set  of  causes.  His  Lordship  says,  that  it  will  be  a  matter  of  indifference 
ultimately  to  the  executors.  He  proceeds  to  make  a  number  of  statements  as  to  the  pro- 
ceedings of  the  executors  in  other  cases,  and  puts  it  ad  vereeundiam  to  them,  that  they 
maintain  this  defence.  All  this  I  think  should  be  laid  aside,  and  the  point  decided  as 
in  any  common  case ;  but,  in  fact,  a  great  interest  does  arise  to  the  executors  to  have 
this  point  decided,  and  a  danger  has  been  stated  as  likely  to  occur,  which  I  think  it  was 
their  duty  to  state,  as  responsible  executors  taking  charge  of  this  great  estate.  Nor  has 
their  statement  as  to  that  danger  been  contradicted.  But  the  question  here  is,  whether 
the  sub-tenant  has  a  right  to  come  directly  against  the  representatives  of  the  landlord  1 
It  is  not  pretended  that  he  had  any  contract  directly  with  the  landlord.  Why  then 
pass  by  Lorimer,  who  is  directly  liable  to  him  ? " 

Moncriefffor  Maxwell, — "  He  is  called." 

Lord  Justice  Clerk, — "Why  not  exhaust  him!  There  might  have  been  a  hundred 
transactions  with  different  sub-tenants  under  the  same  lease,  all  of  whom,  it  is  said,  may 
come  directly  against  the  landlord.  In  the  first  place,  then,  there  is  no  direct  bargain 
with  the  landlord.  In  the  second  place,  there  is  no  direct  assignation  of  the  obligation 
in  the  principal  lease.  There  is  a  considerable  analogy  between  the  principle  applied  to 
the  question  of  violent  profits  and  the  present  case ;  and  I  expected  Mr.  Jeffrey  (for  the 
executors)  to  notice  that  point,  as  he  did.  The  heir  of  entail  got  a  decree  in  the  March 
cases  directly  against  the  tenants  and  the  executors  conjunctly  and  severally.  This  was 
the  judgment  of  the  First  Division,  and  it  was  reversed  upon  appeaL  In  our  Division 
the  judgment  was  not  so  given,  and  it  was  affirmed.  The  Lord  Ordinary  seems  to  be 
aware,  that  if  there  be  any  thing  in  the  sub-lease  which  is  not  in  the  principal  lease, 
this  remedy  would  not  apply.  If  so,  it  shews  that  the  sub-tenant  is  not  entitled  to 
maintain,  on  the  words  of  iJie  lease,  that  the  landlord  has  come  under  a  direct  obligation 
to  him.  The  plain  meaning  is  just  a  complete  power  to  sub-set  Supposing  that  there 
had  been  an  assignation,  an  assignee  may  grant  a  sub-tack ;  can  it  be  maintained  that 
the  assignee's  sub-tenant  would  have  had  direct  recourse  against  the  landlord!  We 
shall  reconsider  this  case.  We  shall  be  happy  to  receive  any  other  authorities,  or  any 
other  light  the  bar  may  have  to  throw  on  the  question." 

1  Lord  Justice  Clerk, — "  I  have  again  considered  this  case ;  but  though  the  matter 
really  appears  to  me  of  no  great  significance,  my  opinion  with  regard  to  the  point  of 
form  remains  unaltered.  I  still  think  the  action  must  be  brought  against  the  prin- 
cipal tenant  in  the  first  instance.  We  cannot  here  deal  with  the  sub-tenant  in  the  same 
way  as  with  an  heir,  or  even  with  an  assignee,  who  step  into  the  place  of  the  principal 
tenant,  and  are  substituted  in  all  his  rights  and  liabilities.  Not  so  the  sub-tenant ;  he  iB 
not  connected  with  the  landlord,  like  an  assignee.  I  can  read  in  the  principal  tack, 
that  the  landlord  'lets  to  the  said  William  Ddrimer,  and  his  heirs  and  assignees  and 
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Division,  and  [777]  of  the  permanent  Lords  Ordinary,  were  thereupon  required, 

'  sub-tenants;'  and  no  doubt  under  tbis  clause  the  tenant  is  entitled  to  assign,  and  also 
to  sub-set.  But  these  are  very  different  things ;  when  he  subsets  he  does  not  assign, 
nor  is  the  sub-tenant  placed,  with  respect  to  the  landlord,  in  the  same  situation  as  an 
assignee.  The  words  I  have  quoted  cannot  be  understood  a 4  conveying  a  direct  lease  to 
the  sub-tenant.  The  transaction  is  with  the  principal  alone ;  and  the  clause,  so  far  as 
it  refers  to  sub-tenants,  must  just  be  considered  as  a  short  form  of  expressing  the  leave 
which  it  gives  to  the  principal  tenant  to  subset.  If  a  subset  afterwards  takes  place, 
that  is  merely  a  private  transaction,  in  which  the  landlord  is  no  party.  The  counsel  for 
the  Duke  of  Queensberry's  trustees  supposes  the  case  of  a  sub-lease  at  a  reduced  rent ; 
and  very  justly  points  out  the  hardship  that  might  attend  in  certain  circumstances, — an 
action  of  repetition  directly  against  the  landlord.  But  suppose  another  case : — Lorimer 
siib-lets  for  a  rent  of  L.100,  the  same  as  ander  the  principal  tack,  but  he  takes  a  grassum 
of  L.5.  The  lease  is  reduced,  and  the  sub-tenant,  in  order  to  be  satisfied  for  his  damages 
and  loss,  is  entitled,  no  doubt,  to  a  repetition  of  the  grassum.  But  from  whom  ?  Not 
certainly  from  the  landlord.  If  this  practice  were  allowed,  it  is  clear  that  it  might 
enable  the  principal  tenant  to  pocket  enormous  grassums  to  the  landlord's  prejudice. 
In  short)  I  think  the  sub-lease  a  mere  private  contract  betwixt  the  principal  and  sub- 
tenant ;  as  such  it  is  directly  obligatory  on  the  one  and  the  other,  but  not  on  the  land- 
lord. I  cannot  regard  it  as  equivalent  to  an  assignation,  but  merely  as  an  exercise  of 
the  power  to  sub-let ;  for  when  I  look  at  the  sub-lease,  I  do  not  find  in  it  the  terms  by 
which  an  assignation  is  effected,  and  without  such  an  assignation  no  direct  obligation  \a 
created  against  the  landlord.  With  these  views  I  cannot  concur  in  the  judgment  of  the 
Lord  Ordinary.  In  the  reasonings  of  the  note  which  accompanies  that  judgment  there 
is  a  great  deal  said  in  reference  to  the  trustees ;  but  with  this,  as  it  is  merely  argumentum 
ad  hominem^  I  conceive  we  have  nothing  whatever  to  do.  We  have  to  decide  only  on 
a  pure  question  of  law." 

Lord  Alloway, — "  I  have  only  to  repeat  what  I  have  said  before.  The  principal 
tack  contains  a  clause  of  warrandice  to  Lorimer  and  his  foresaids,  sub-tenants  among 
the  rest.  Now  what  does  Lorimer  do  %  He  grants  a  sub-lease  by  virtue  of  the  clause 
in  the  original  tack,  which,  as  I  conceive,  was  meant  for  enabling  the  principal  tenant 
to  sub-let  without  the  necessity  of  the  sub-tenant  going  to  the  landlord ;  and  the  warran- 
dice contained  in  the  original  tack  is  at  the  same  time  granted  in  favour  of  the  sub- 
tenant. Well,  the  tacks  are  reduced,  and  an  action  for  damages  is  brought  by  the  sub- 
tenant directly  against  the  trustees  acting  for  the  landlord.  The  whole  question  is. 
Whether  he  is  entitled  to  call  the  trustees  as  parties  immediately  liable  1  I  think  he 
is.  I  see  no  reason  at  all  why  the  arraugement  which  the  landlord  made  for  sub-letting, 
by  putting  this  in  the  power  of  the  principal  tenant,  should  have  the  effect  of  pro- 
liibiting  him  from  calling  the  trustees  directly  in  his  action  of  damages.  If  any  question 
should  arise,  as  suggested  by  the  counsel  for  the  trustees,  in  consequence  of  the  different 
interests  of  parties,  there  is  an  easy  and  obvious  remedy.  The  sub-tenant  may  bring  all 
concerned  into  the  field, — the  principal  tenant  along  with  the  trustees ;  and  may  leave 
these  parties  to  adjust  the  matter  betwixt  themselves  according  to  their  respective 
interests.  I  shall  only  add,  that  this  man  might,  if  he  had  chosen,  not  have  allowed 
the  decree  of  reduction  to  have  any  effect  against  him ;  but  if  he  had  resisted,  would 
have  been  altogether  inexcusable,  because  that  would  only  have  had  the  effect  of  putting 
the  trustees  to  additional  expenses ;  so  that,  I  think,  nothing  can  be  inferred  against 
his  rights  from  his  acquiescence  in  the  decree.     I  retain  my  former  opinion." 

Lard  Olerdee, — "  I  also  adhere  to  what  I  said  before.  The  principal  tack  authorises 
the  tenant  to  relet  by  a  second  deed,  and  grants  warrandice  to  the  sub-tenant  in  the 
same  way  and  to  the  same  extent  as  the  principal.  There  is  virtually  but  one  trans- 
action ;  for  all  sub-tacks  refer  to  the  terms  and  conditions  of  the  original,  which  proves 
the  connection  subsisting  and  meant  to  subsist  between  the  sub-tenant  and  the  landlord. 
The  case  is  just  such  a  one  as  this : — I  receive  a  commission  from  a  friend  to  sell  an 
estate,  which  commission  contains  an  obligation  of  warrandice  on  his  part^  If  the 
warrandice  fail,  will  you  say  that  the  party  who  granted  me  the  commission  cannot  be 
called  directly  by  the  purchaser?  No  doubt  it  was  I  who  sold  the  estate  under  the 
commission,  but  it  was  upon  the  faith  of  the  obligations  contained  in  it  that  the  estate 
was  bought.    The  case  is  similar  to  the  present.    If  a  farm  is  evicted,  and  altogether 
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[778]  which  being  returned,^  the  Court  (11th  July  1827)  adhered  to  the  inter- 
locutor of  the  Lord  Ordinary. 
[779]  The  Executors  appealed. 

taken  out  of  the  tenant's  hands,  notwithstanding  of  the  warrandice,  I  think  the  sub- 
tenant has  a  direct  action  for  damages  against  the  landlord,  who  gave  a  sort  of  commis- 
sion by  the  principal  tack  to  the  tenant  to  sub-let." 

Lord  PitmiUy, — *'  The  point  here  in  dispute  is  so  narrow,  it  had  been  better  perhaps 
could  the  parties  have  made  some  private  arrangement.  It  relates  entirely  to  the  form 
of  proceeding,  by  which  the  sub-tenant  may  enforce  his  claim  against  the  executors ;  for 
there  is  no  doubt  that  they  are  ultimately  Uable  in  whatever  may  be  claimed  by  the 
sub-tenant  from  the  principal.  On  this  there  is  no  dispute, — ^none,  at  least,  in  this 
particular  case.  The  question  here  is.  Whether  the  executors  are  directly  liable  in 
damages  to  the  sub-tenant,  they  being  admitted  to  be  liable  to  the  princip^  in  relief  % 
This  is  the  shape  of  the  case ;  and  I  see  no  reason  for  altering  the  opinion  which  I 
formerly  expressed.  I  think  that  the  executors,  in  strictness,  did  not  contract  with  the 
sub-tenant.  The  clause  in  the  original  lease  only  declares,  in  an  awkward  way,  the 
power  which  was  meant  to  be  given  to  the  tenant  to  sub-let.  Therefore  I  think  it  was 
a  contract  only  betwixt  the  landlord  and  the  principal  tenant,  and  that  the  sub-tenant 
was  no  party  at  alL  It  may  be  perhaps  as  well  that  this  action  should  be  sisted  until 
Lorimer  brings  his  action." 

Moncrieff, — "  He  has  done  so  already." 

Jeffrey, — "  But  there  would  be  nothing  to  prevent  his  coming  again." 

Moncrieff. — "  He  is  now  a  bankrupt" 

Lord  Pitmilly. — "  If  we  must  decide  at  present,  I  adhere  to  my  former  opinion." 

Lord  Jugtice-Olerk. — ''As  the  Judges  of  this  Division  remain  equally  divided  in 
opinion,  we  must  take  .the  opinions  of  the  other  Judges." 

^  Lords  President^  Craigie^  Bcdgray^  OxUies^  Oringletie^  Meadowhank^  Madcemie^ 
Eldifiy  and  Corehouse, — "  We  are  of  opinion  that  the  interlocutor  of  the  Lord  Ordinary 
ought  to  be  adhered  to.  Gases  may  perhaps  be  figured,  in  which,  from  special 
circumstances,  a  sub-tenant  would  not  have  a  direct  claim  against  his  landlord. 
But  in  all  cases,  such  as  this,  where  the  tack  is  expressly  given  to  the  principal  tenant, 
his  heirs,  assignees,  and  sub-tenants,  and  where  the  warrandice  is  granted  to  the 
principal  tenant  and  his  foresaids,  we  are  of  opinion  that  the  sub-tenant  acquires  eveiy 
right  competent  to  the  principal,  and  can  sue  his  landlord  accordingly." 

Lords  Medwyn  and  Newton, — "  In  1807  a  lease  of  the  lands  of  Ingleston  is  granted 
by  the  commissioner  of  the  late  Duke  of  Queensberry  to  William  Lorimer,  for  payment 
of  L.40  yearly  and  a  grassum  of  L.51.  In  1811  Lorimer  sub-sets  a  part  of  this  farm  to 
Mackill  Maxwell,  for  payment  of  a  rent  of  L.32  and  a  grassum  of  L.25.  To  this  sub- 
tack  the  landlord  was  not  a  party ;  but  by  the  principal  lease  the  power  of  sub-setting 
was  allowed,  the  lease  having  been  granted  to  Lorimer,  '  and  his  heirs,  assignees,  and 
'  sub-tenants.'  The  lease  having  been  set  aside  by  the  heir  of  entail,  the  sub-tenant  has 
brought  a  summons  of  reUef  and  damages,  calling  both  the  executors  of  the  Duke  and 
the  heir  of  Lorimer  as  defenders.  We  are  of  opinion,  that  the  Duke  of  Queensberry, 
not  having  been  a  party  to  the  contract  by  which  the  relation  of  sub-tenant  was  con- 
stituted, the  sub-tenant  has  no  direct  action  against  the  landlord  or  his  representatives, 
but  can  only  claim  damages  from  the  principal  tenant  with  whom  he  contracted,  who, 
again,  will  be  entitled  to  claim  damages  from  the  landlord  in  virtue  of  the  lease  granted 
to  him.  For  a  lease  is  a  bilateral  contract,  in  which  the  contracting  parties  are  the 
landlord  and  tenant,  and  it  seems  to  us  that  none  but  those  contracting  parties,  or  their 
representatives,  can  maintain  any  action  for  implement  of  this  contract.  In  like  manner, 
the  parties  to  a  sub-lease  are  the  tenant  and  sub-tenant,  and  it  imposes  obligations  on 
them  alone.  The  landlord  is  no  party  to  this  contract :  the  sub-tenant  is  the  tenant,  not 
of  the  landlord,  but  of  the  principal  tenant.  The  landlord  could  not  bring  any  action 
against  the  sub^tenant  in  virtue  of  the  sub-lease,  and  to  compel  implement  of  it ;  and  if 
the  sub-tenant  has  discharged  the  obUgations  incumbent  upon  him  to  the  tenant,  he  is 
secured  from  all  further  demand,  however  much  the  rent  due  to  the  landlord  may  be  in 
arrear.  On  the  other  hand,  the  sub-tenant  can  make  no  direct  claim  against  the  land- 
lord, who  is  no  party  to  his  contract — his  recourse  Hes  against  the  tenant,  under  the 
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Appellants. — 1.  Although  at  first  sight  it  may  not  be  apparent  that  the 
appellants  have  a  material  interest  in  defence  of  the  [780]  estate  confided  to 

warrandice,  expressed  or  implied,  in  the  sub-lease.  But  it  is  said,  that  the  lease  here 
is  granted  to  Lorimer,  '  his  heirs,  assignees,  and  sub-tenants,'  and  that  the  clause  of 
warrandice  being  to  '  the  tenant  and  his  aforesaids,'  this  necessarily  includes  sub-tenants, 
and  makes  them  parties  to  the  original  contract  of  lease,  giving  them  a  direct  right  of 
action  against  tiie  landlord  under  the  clause  of  warrandice.  We  cannot  view  the  intro- 
duction of  the  word  '  sub-tenants'  into  the  leasing  clause,  as  being  any  thing  else  than 
an  abbreviated  form  of  giving  the  power  of  sub-setting,  which  the  tenant  otherwise 
would  not  have  had,  nor  as  intended  or  calculated  to  serve  any  other  purpose.  For  it  is 
absurd  to  say  that  the  landlord  lets  to  the  sub-tenants,  and  that  they  are  thus  directly 
bound  to  each  other.  The  sub-lease  is  a  distinct  contract  between  the  tenant  and  sub- 
tenant, which  in  this  case  the  landlord  permits,  but  to  which  he  is  no  party ;  the  sub- 
tenant does  not  hold  directly  under  the  landlord,  nor  does  he  become  the  lessee  under 
the  landlord.  For  the  tenant  sub-setting  does  not  in  any  respect  divest  himself  of  his 
right  under  the  principal  tack  ;  he  is  still  the  person,  and  the  only  person,  bound  to  the 
landlord ;  and  although  he  has  constituted  with  a  third  party  a  new  relation  between 
himself  and  that  third  party,  there  is  no  transference  to  that  other  of  any  of  the  land- 
lord's obligations ;  so  that  he  can  claim  nothing  but  from  the  person  who  has  bound 
himself  to  him,  that  is  the  tenant  The  tenant  pays  the  rent  stipulated  in  his  lease  to 
the  landlord,  and  the  sub-tenant  again  pays  what  he  has  agreed  to  do  to  the  tenant. 
The  sub-tenant  stands  precisely  in  the  same  relation  to  the  tenant  that  the  tenant  does 
to  the  landlord,  and  vice  verad.  If  the  sub-tenant  falls  into  arrear,  the  tenant  pursues  him 
for  payment,  and  uses  the  right  of  hypothec,  or  irritates  the  sub-lease.  If  the  tenant 
fails  in  fulfilling  any  of  the  obligations  incumbent  on  him,  which  may  be  quite  different 
from  those  in  the  principal  lease,  the  sub-tenant  has  his  remedy  by  an  action  upon  the 
sub-lease  against  the  tenant.  If  then  the  introduction  of  the  word  *  sub-tenants '  into 
the  leasing  clause  cannot  have  been  with  the  view  of  altering  entirely  the  character  of 
sub-tenant  in  relation  to  the  landlord,  the  clause  of  warrandice,  *  to  the  tenant  and  his 
'  aforesaids,'  must  be  construed  in  conformity  with  the  real  meaning  of  the  parties,  so 
as  to  import  nothing  but  that  the  landlord  warrants  the  lease  to  the  tenant,  or  his 
successors  in  the  lease.  But  it  is  further  said  that  an  assignee  to  the  lease  would  be 
entitled  to  claim  fulfilment  directly  from  the  landlord,  and  that  a  sub-tenant  should  have 
the  same  right  This,  however,  entirely  overlooks  the  distinction  between  an  assignee 
and  a  sub-tenant.  A  tenant  having  the  power  of  assigning  his  lease  may  assign  or  make 
over  his  right  in  it  to  another,  without  the  concurrence  of  the  other  contracting  party ; 
the  assignee  is  substituted  in  the  place  of  the  cedent ;  he  becomes  in  effect  a  party  to 
the  original  contract^  the  obligations  in  which  are  made  over  to  him,  and  they  come 
to  be  directly  prestable  to  him,  the  cedent  being  entirely  divested,  (Skene  against  Green- 
hill,  20th  May  1825,)  and  of  course  no  longer  having  any  power  or  right  to  enforce 
them.  If  Lorimer  had  assigned  his  lease  to  the  present  pursuer,  then  he  would 
have  had  right  to  enforce  against  the  landlord  all  the  obligations  incumbent  upon 
him  by  the  lease,  instead  of  Lorimer,  who  could  no  longer  have  enforced  any  such. 
Any  action  at  the  instance  of  the  assignee  would  have  been  an  action  in  fulfil- 
ment of  the  lease,  now  transferred  into  his  person,  and  to  which  no  other  person 
had  right.  The  assignee,  in  fact,  comes  into  the  place  of  the  tenant  in  all  respects, 
and  displaces  him  in  the  relation  originally  constituted  between  the  landlord  and 
him.  A  sub-tenant,  as  already  observed,  does  not  come  in  the  place  of  the  tenant, 
nor  does  he  take  up  his  character.  He  is  not  the  representative  of  the  tenant,  nor  his 
successor  in  the  lease.  Originally  it  was  not  even  competent  to  give  a  sub-lease  of 
a  whole  farm.  Bowack  v,  Croll,  22d  June  1748.  KilL  voce  Tack. — And  a  power 
to  sub-set  imported  only  a  power  to  sub-set  a  part,  the  tenant  still  occupying  the 
situation  of  tacksman  of  the  whole  under  the  landlord,  and  that  of  occupier  of 
some  part  of  it  himself.  Now  that  a  sub-set  of  the  whole  is  not  objectionable  in 
point  of  law,  although  as  to  possession  the  two  are  assimilated;  yet  so  different  in 
character  are  assignees  and  sub-tenants  still  considered,  that  an  exclusion  of  the  one 
does  not  import  any  exclusion  of  the  other.  When  a  sub-tenanfs  possession  has  been 
cut  off  through  any  defect  in  the  landlord's  right,  and  if  a  clium  of  damages  be 
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their  care  to  maintain  their  present  plea,  yet  in  fact  they  have  so.  It  is  true 
that  they  may  be  reached  cir-  [781]  -cuitously ;  the  sub-tenant  may  perhaps  take 
decree  against  the  principal  tenant,  and  the  latter  may  thereupon  raise  his  action 
of  relief  against  the  appellants ;  but  it  is  important  to  the  [782]  estate  that  this 
mode  of  proceeding  should  be  adopted,  because  the  number  of  actions  against  the 
appellants  will  be  thereby  much  more  limited  than  if  they  were  raised  at  the 
instance  of  sub-tenants,  whose  numbers  may  be  as  great  as  there  are  acres  in  the 
estate.  Besides,  the  appellants  have  good  grounds  of  compensation  and  other 
defences  personal  to  the  principal  tenant,  which  they  cannot  plead  against  a 
sub-tenant. 

2.  It  does  not  seem  to  be  disputed  that  in  the  general  case  no  action  of 

brought  by  him  against  the  landlord,  it  may  sometimes  be  of  no  consequence  to  the 
landlord  whether  this  question  be  settled  with  him  or  with  the  principal  tenant. 
But  it  may  often  be  otherwise.  If  the  obligations  stipulated  in  the  sub-lease  by  the 
two  contracting  parties  to  each  other  are  different  from  those  in  which  the  landlord 
and  tenant  are  bound  to  each  other  in  the  principal  lease,  it  is  quite  clear  that  the  sub- 
tenant can  only  obtain  the  fulfilment  of  the  obligations  in  the  contract  to  which  he  is  a 
party,  and  the  landlord  (who  is  liable  to  the  tenant  for  the  damages  sustained  by  him, 
which  must  be  established  in  a  separate  action  at  the  instance  of  the  tenant,)  ou^t  not 
to  be  involved  in  the  trouble  and  expense  of  ascertaining  and  acyusting  also  tiie  separate 
and  distinct  claim  of  damages  which  the  sub-tenant  is  entitled  to  recover  under  his  con- 
tract with  the  tenant,  arising  no  doubt  out  of  the  same  fact,  the  want  of  power  in  the 
landlord,  but  founded  on  a  different  contract,  and  embracing  totally  different  elements 
of  calculation.  Although  a  tenant  is  not  now  restricted  to  sub-set  only  a  part  of  a  farm 
he  may  do  so  (in  fact,  in  the  present  case,  only  a  part  has  been  sub-set) ;  he  may  sub- 
set different  portions  to  ten  or  twelve  sub-tenants  under  different  contracts.  On  the 
reduction  of  his  own  lease,  each  sub-tenant  will  have  a  separate  claim  of  damages  arising 
out  of  the  particular  obligations  of  each  sub-lease,  greater  or  smaller,  in  proportion  as 
the  terms  of  each  were  more  or  less  favourable  to  the  sub-tenant  Would  it  be  reason- 
able to  make  the  landlord  a  party  in  each  of  these  separate  actions,  and,  where  he  had 
entered  only  into  one  contract,  oblige  him  to  become  a  defender  in  ten  or  twelve  actions, 
by  different  pursuers,  claiming  each  a  portion  of  the  single  claim  of  damage  due  from 
him  to  the  tenant!  It  might  perfecUy  well  be  conceived,  that  the  whole  amount  of 
the  claims  of  the  various  sub-tenants  against  the  tenant  should  exceed  the  claims  of  the 
tenant  against  the  landlord,  and  it  would  thus  be  impossible  to  give  decree  in  such 
actions  against  both  tenant  and  landlord  conjunctly  and  severally ;  for  while  each  sub- 
tenant would  be  entitled  to  decree  against  the  tenant  for  his  whole  claim  he  could  only 
have  right  to  a  rateable  decree  along  with  the  other  sub-tenants,  against  the  landlord,  in 
proportion  to  the  damage  each  has  proved  to  the  extent  of  what  it  is  ascertained  the 
landlord  had  incurred  to  the  tenant  But  no  such  ranking  as  this  was  ever  heard  of. 
Nay,  farther,  suppose  the  sub-tenant  again  to  sub-set,  (and  it  will  be  observed,  the  sub- 
tack  in  this  case  is  to  Maxwell,  his  heirs,  assignees,  or  sub-tenants,)  and  thus  to  divide 
his  possession  into  other  smaller  portions  with  varying  obligations,  would  each  of  these  sub- 
tenants of  the  sub-tenant  be  entitled  to  maintain  an  action  directly  against  the  landlord  t 
The  same  aigument  which  makes  such  an  action  competent  to  the  sub-tenant  would 
equally  entitle  the  sub-tenants  under  the  sub-tenant  to  institute  similar  actions.  This 
would  lead  to  great  embarrassment,  and  very  intricate  questions,  in  adjusting  the 
damages  arising  out  of  each  separate  contract ;  it  is  directly  contrary  to  principle  that 
any  person  should  be  called  on  to  pay  damages  for  non-implement  of  a  contract  to  which 
he  is  not  a  party ;  and  such  a  procedure  is  quite  unnecessary  for  the  ends  of  justice,  as 
the  damage  can  be  much  more  easily  and  equitably  adjusted,  when  the  parties  claim 
each  imder  their  own  contract  and  against  the  party  with  whom  they  contracted,  the 
sub-tenants  against  the  tenant,  and  the  tenant  against  the  landlord ;  while  no  authoritj 
has  been  adduced  sanctioning  any  different  mode  of  procedure,  for  the  only  analogy 
which  has  been  brought  in  support  of  such  an  attempt  entirely  fails ;  the  assignee  to  a 
lease  coming  directly  in  place  of  the  cedent,  the  lessee,  and  sustaining  his  character  in 
the  enforcement  alike  of  the  obligations  incumbent  by  him,  as  in  those  stipulated  in  his 
favour." 
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damages  arising  oat  of  a  breach  of  contract  can  be  maintained,  except  as  between 
the  contracting  parties,  or  their  heirs  and  assignees.  In  the  present  case  it  is 
admitted  that  the  respondent  was  not  one  of  the  contracting  parties,  and  that  he 
holds  no  assignation  to  the  contract  or  to  the  obligation  of  warrandice,  on  which 
his  claim  is  founded.  It  is  said,  however,  that  because  the  lease  was  granted  in 
ordinary  form  to  the  tenant  and  his  sub-tenants,  accompanied  by  a  relative 
obligation  of  warrandice,  this  confers  a  title  on  the  respondent  to  demand  damages. 
But  two  things  which  are  essentially  distinct  are  here  confounded — ^the  right  or 
title  to  the  land,  and  the  title  to  sue  for  damages.  The  lease  is  granted  with 
reference  to  the  land ;  and  indeed,  unless  a  power  to  sub-let  had  been  conferred 
the  tenant  could  not  have  given  a  sub-lease.  But  this  is  altogether  different  from 
the  right  or  title  to  sue  for  damages  in  respect  of  breach  of  contract  In  the 
case  of  any  ordinary  contract  it  is  not  pretended  that  any  one,  except  a  party  to 
the  contract,  or  his  heir  or  assignee,  can  maintain  an  action  in  respect  of  a  breach 
of  it.  But  that  is  precisely  the  case  here ;  and  the  opinions  which  have  been 
delivered  rest  on  confounding  this  question  with  that  as  to  the  title  to  the  land, 
which  is  one  of  an  entirely  different  nature.  Accordingly  a  judgment  adverse  to 
that  complained  of  was  pronounced  by  this  House  in  the  case  between  the 
appellants  and  the  Earl  of  Wemyss,  on  the  10th  of  March  1824.  [2  Sh.  App. 
No.  70.] 

Respondent, — 1.  The  appellants  have  no  substantial  or  lesal  interest  to  main- 
tain their  present  plea,  because  they  admit  that  so  soon  as  decree  is  pronounced 
against  the  principal  tenant,  action  may  be  competently  raised  against  them ; 
and  it  is  [783]  not  allied  that  in  this  case  they  have  any  avaikble  defence 
against  the  tenant 

2.  But  they  are  precluded  by  the  terms  of  the  obligation  from  maintaining 
the  plea,  because  they  thereby  expressly  bound  themselves  to  warrant  the  lease, 
not  only  to  Lorimer,  but  also  to  those  who  might  be  his  sub-tenants.  Now  it  is 
not  disputed  that  the  respondent  is  a  sub-tenant,  and  the  fact  is  proved  by 
production  of  his  sub-lease.  It  might  as  well  be  contended,  if  an  action  were 
brought  by  an  heir,  who  proved  his  character  by  production  of  his  service,  that 
he  was  not  entitled  to  sue  because  he  was  not  a  direct  contracting  party,  as  that 
the  appellant  is  not  entitled  to  insist  If  there  had  been  no  obli^tion  in  favour 
of  heirs  there  might  have  been  some  plausibility  in  such  a  plea ;  but  where  it  is 
expressly  in  favour  of  heirs,  it  is  obviously  not  tenable.  The  two  cases  are 
precisely  similar,  for  here  the  obligation  is  granted  directly  in  favour  of  sub- 
tenants, and  the  respondent  produces  his  title  to  that  character. 

Lord  Ltndhubst. — *'  My  Lords,  in  this  case  a  lease  was  granted  by  the  late  Duke 
of  Queensberry,  (whose  name  has  been  very  familiar  to  ibis  House  in  consequence 
of  suits  arising  out  of  leases  granted  by  that  nobleman,  but  which  he  had  no  right  to 
grant,)  to  a  person  of  the  name  of  Lorimer.  Lorimer  underlet  a  part  of  the  premises  to 
Maxwell,  who  is  the  respondent  in  this  appeal,  and  in  that  underletting  the  terms  of 
the  lease  were  these :  '  The  said  Craufurd  Tait^  the  Duke's  agent,  has  set,  and  for  and 
'  in  consideration  of  the  grassum  and  yearly  real  or  tack-duty,  and  other  payments 
*  and  prestations,  does  hereby  set,  and  in  tack  and  assedation,  let  to  the  said  William 
'  Lorimer,  and  his  heirs,  assignees,  and  sub-tenants,'  the  premises  in  question.  Then 
there  was  a  warranty  of  the  tack  'to  the  said  William  Lorimer  and  his  aforesaid.' 
Such  were  the  terms  of  the  original  lease,  as  far  as  it  is  necessary  to  refer  to  them  for 
the  purpose  of  this  argument  After  several  years  of  the  imderlease  to  Ma](well  had 
run  out,  and  after  the  death  of  the  Duke  of  Queensberry,  proceedings  were  instituted 
for  the  purpose  of  setting  aside  the  lease  to  Lorimer.  An  action  of  reduction  was 
instituted,  and  the  result  was  that  the  lease  by  the  Duke  to  Lorimer  (being  a  lease 
which  the  Duke  had  no  power  to  grant)  was  set  aside.  No  proceedings,  however,  were 
instituted  for  the  purpose  of  setting  aside  the  under-lease  from  Lorimer  to  Maxwell, 
nor  do  I  apprehend  that  it  was  necessary  such  proceedings  should  have  been  instituted. 
Maxwell  acquiesced  in  the  decision  against  Lorimer,  and  it  was  not  necessary  that  he 
should  hold  out  and  [784]  put  the  parties  to  the  necessity  of  instituting  a  suit  to 
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reduce  his  lease ;  for  all  defence  on  his  part  must  have  been  clearly  unavailing.     He 
stands  therefore,  I  apprehend,  in  the  same  situation  as  if  his  lease  had  been  declared 
void ;  and  the  sole  question  is,  whether  Maxwell  has  a  right  to  maintain  a  suit  against 
the  representatives  of  the  Duke  of  Queensberry,  by  reason  of  the  damage  he  has  sustained 
by  the  loss  of  his  under-lease  t    Now,  according  to  the  general  law,  it  is  clear  that 
no  such  action  could  be  brought    The  landlord  has  nothing  to  do  with  the  under- 
tenant.   The  landlord  lets  to  his  immediate  tenant,  and  if  such  tenant  lets  to  an  under- 
tenant, and  tiie  original  lessee  is  ejected,  the  under-tenant  can  bring  no  action,  nor 
institute  any  proceedings  against  the  landlord.    The  contract  is  between  the  first  lessee 
and  his  sub-lessee.    The  landlord  has  nothing  to  do  with  that  contract    No  action  can 
be  brought  upon  it  by  the  under-tenant  against  the  landlord.     He  must  bring  his 
action  against  the  party  with  whom  he  contracted ;  and  if  he  recovers  damages  against 
him,  then  the  immediate  tenant  may  bring  his  action  over  against  the  landlord ;  ^t  is 
the  regular  course  of  proceeding.    The  only  question  is,  whether,  under  the  terms  of 
this  lease,  there  is  any  thing  to  take  it  out  of  the  general  rulet    Eeliance  is,  for  this 
purpose,  placed  on  the  terms  of  the  lease  to  Lorimer.    The  demise  is  to  Lorimer,  his 
heirs,  assignees,  and  sub-tenants.    This  cannot  be  interpreted  according  to  the  ordinary 
import  of  the  words.    The  demise  cannot  be  to  the  sub-tenants ;  that  would  be  to  make 
them  tenants  of  the  original  landlord,  and  not  tenants  of  his  lessee,  which  is  their  true 
situation  and  character.    The  contract  of  the  sub-tenants  is,  as  I  have  already  said, 
with  the  lessee.    There  is  no  privity  of  contract  (to  use  an  English  expression)  between 
the  sub-tenant  and  the  original  landlord.     He  has  nothing  to  do  with  the  landlord. 
How,  then,  are  these  words  to  be  interpreted  t    The  only  reasonable  interpretation  to 
be  put  upon  them,  as  it  appears  to  me,  is,  that  they  were  intended  to  convey  a 
permission  to  underlet ;  but  this,  when  acted  upon  by  the  lessee,  will  not  create  any 
contract  or  privity  between  the  original  landlord  and  the  sub-tenant    We  are  then 
referred  to  the  warranty.    The  original  lessor  warrants  the  tack  (that  is,  Lorimer's 
tack — the  whole  tack)  to  the  lessee  and  his  aforesaid.    The  word  *  aforesaid '  includes, 
it  is  said,  the  sub-tenant     If  the  word  '  aforesaid '  is  to  be  considered  as  including  the 
sub-tenants,  the  only  reasonable  interpretation  to  be  put  upon  it  is,  I  think,  this,  that 
the  original  lessor  contracts  with  his  immediate  lessee  for  the  quiet  enjoyment  of  the 
lessee's  sub-tenants.     But  this  is  a  contract  with  the  lessee,  and  not  with  the  sub-tenant, 
and  upon  which  no  right  of  action  can  accrue  to  the  sub-tenant    It  is  otherwise  as  to 
the  heirs  and  assignees  of  the  original  lessor.    They  are  substituted  for  the  lessee,  both 
as  to  the  estate  and  as  to  the  contract     [786]  But  in  the  case  of  a  sub-tenant  it  is 
different     The  estate  of  the  first  lessee  continues,  and  there  is  no  transfer  of  the  estate 
or  of  the  contract    The  contract  remains  between  the  original  lessee  and  his  landlord, 
and  supports  his  estate.    It  does  not  appear  to  me,  therefore,  that  the  subtenant  has, 
in  the  event  of  eviction,  any  immediate  remedy  against  the  superior  landlord.    The 
remedy  is  against  his  own  lessor,  who  will,  in  his  turn,  have  a  right  upon  the  warranty, 
to  compensation  from  the  original  landlord.    The  respondent  must  therefore  look  to 
Lorimer,  and  Lorimer  will  then  have  his  remedy  over  against  the  persons  representing 
the  Duke.     Under  these  circumstances,  therefore,  I  should  propose  to  your  Lordships, 
that  the  judgment  of  the  Court  below  be  reversed." 

The  House  of  Lords  ordered  and  adjudged,  That  the  interlocutors  complained 
of  be  reversed. 

AppdlarUs*  AtUhcritiee.—QxxeenBherTj^s  Executors,  March  10,  1824  (2  Shaw's  App. 
Ca.  70);  Ronaldson,  Dec.  18,  1812  (F.C.). 

Respcndent's  AuthorUiei. — 1  Bell  on  Leases,  470 ;  2  Stair  9,  22 ;  Downie,  Jan.  31, 
1815  (F.C.). 

J.  Chalmer — Morvcrieffy  Webster ^  and  Thomson, — Solicitors. 
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V.  Wilson  &  Shaw  785  [6  8.  864]. 

William  Inglis  and  Others,  Appellants. — Jeffrty — Ivory. 

James  Harper,  Bespondent 

18th  October  1831. 

Testament — Lboaot — Proof. — A  party  by  a  probative  testament  appointed  a  person, 
who  would  not  otherwise  have  succeeded,  to  be  her  executor,  "  subject  to  the 
'*  payment  of  such  bequests  as  I  may  instruct  him  to  pay,  in  a  letter  signed  by  me 
"  of  this  date,  to  the  several  persons  therein  named ; "  declaring,  that  "  after  these 
*'  several  persons  therein  named  have  been  paid  and  discharged  their  several 
"  legacies,**  the  whole  residue  should  belong  to  the  executor ;  and  the  testator  died 
two  days  thereafter,  leaving  this  will  in  her  repositories,  with  a  letter  within  it 
containing  directions  to  the  executor  to  pay  certain  l^acies,  and  bearing  the  same 
date,  and  to  be  signed  by  her,  but  not  holograph  nor  tested ;  which  letter  it  was 
offered  to  be  proved,  had  been  signed  by  the  testator  mavil  ac  semel  with  the 
testament — Held  (reversing  the  judgment  of  the  Court  of  Session),  that  it  was 
competent  to  prove  the  identity  of  the  letter  with  that  referred  to  in  the  will ;  and 
the  case  remitted,  with  an  issue  to  that  effect. 

Mrs.  Margaret  Matheson,  on  the  16th  of  May  1826,  executed  a  deed  of 
settlement  in  the  following  terms : — "  I,  Mrs.  Margaret  Matheson,  &c.,  hereby 
''  declare  my  intentions  respecting  the  disposal  of  my  moveable  estate  in  case  of 
''  my  death.  (1.)  I  [786]  appoint  my  cousin  James  Harper,  Esq.,  of  Moming- 
"  field  near  Aberdeen,  to  be  my  sole  and  only  executor  and  intromitter  with  my 
"  means  and  estate,  wherever  situated,  which  may  belong  to  me  at  the  time  of 
"  my  death,  subject  always  to  the  payment  of  my  lawfm  debts,  of  every  kind 
*'  whatever,  which  may  be  due  by  me,  and  subject  also  to  the  payment  of  such 
"  bequests  as  I  may  instruct  him  to  pay,  in  a  letter  signed  by  me  of  this  date,  to 
"  the  several  persons  therein  named ;  which  bequests  or  l^acies  I  expressly  will 
"  and  declare  are  a  real  and  effectual  burden  upon  my  executry  funds.  (2.)  I 
"  declare  that  after  these  several  persons  therein  named  have  been  paid  and 
"  dischs^rffed  their  several  l^acies,  the  whole  residue  shall  belong  exclusively  to 
*'  the  said  James  Harper."  This  deed  was  duly  tested ;  and  at  Mrs.  Matheson's 
death,  which  happened  two  days  after  its  execution,  it  was  found  in  her  reposi- 
tories, and  within  it  a  letter  of  the  same  date  with  the  will,  the  date  of  the  month 
being  written  at  length,  and  not  in  figures,  and  bearing  to  be  signed  by  Mrs. 
Matheson,  but  not  holo^ph  nor  tested.  The  letter  was  addressed  to  Harper, 
but  not  in  the  handwriting  of  the  deceased.  It  was  in  these  terms : — "  Dear 
*'  Cousin,  Beferrinff  to  my  testament  of  this  date,  whereby  you  are  named  and 
''  appointed  my  sole  and  only  executor,  under  burden  of  paying  my  just  debts, 
''  and  the  following  legacies  which  I  desire  and  require  you  to  pay  within  three 
"  months  after  my  death." — ^Then  followed  seven  different  bequests,  all  numbei-ed 
successively,  and,  inter  alia,  (1.)  "  To  William  Inglis,  Esq.  W.S.,  or  his  heirs, 
"  L.1000."  (3.;  "To  Miss  Buchan,  my  cousin,  L.300;"  and  there  was  also  a 
legacy  of  L.1000  to  a  Mr.  Barr,  the  writer  of  the  wilL  This  letter  was  written 
on  two  pages  of  the  same  leaf,  and  signed,  according  to  the  ordinary  form  of 
letters,  on  the  last  page  only,  the  principal  legacies  being  contained  on  the 
first  paga 

Founding  on  the  will,  and  this  letter  as  that  therein  referred  to,  Inglis  and 
Miss  Buchan  raised  separate  actions  against  Harper  for  payment  of  their  legacies. 
In  addition  to  the  circumstances  above  mentioned  they  averred,  that  the  letter 
was  written  by  the  same  agent  who  wrote  the  will ;  that  it  was  signed  by  the 
deceased  avimU  ac  semd  with  the  will,  and  in  presence  of  the  witnesses  who 
attested  the  subscription  of  the  deceased  to  that  document ;  and  that  it  was  then 
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put  up  by  the  deceased  along  with  the  will,  and  found  "  therein,"  (as  stated  in 
[787]  the  report  of  the  commissary  clerk,)  at  opening  the  repositories,  which  had 
been  sealed  up  immediately  on  her  death.  These  averments  were  offered  to  be 
proved  comparatione  lUerarum,  and  by  parole. 

The  defender  refused  to  admit  that  the  letter  was  subscribed  by  Mrs. 
Matheson;  and  he  pleaded,  that,  not  being  probative  under  the  act  1681,  it 
could  not  be  received  as  evidence  of  the  will  of  the  deceased,  and  that  this  defect 
could  not  be  supplied  by  parole  evidence. 

The  action  at  the  instance  of  Inglis  having  come  before  Lord  Medwyn,  his 
Lordship  found  "  that  the  offer  of  proof  contained  in  the  condescendence  is  not 
"  relevant  in  order  to  supply  the  want  of  the  statutory  solemnities  of  writs,"  and 
assoilzied  the  defender,  and  issued  the  subjoined  note.^ 

A  i*eclaiming  note  was  presented  against  the  interlocutor,  and  Lord  Mackenie 
(before  whom  Miss  Buchan's  action  had  come)  ordered  Cases  in  that  action  to 
the  Court 

The  Court  (27th  May  1828)  conjoined  the  actions  "  in  respect  that  both 
"  actions  are  founded  on  the  same  document,"  and  in  that  at  the  instance  of 
Inglis  adhered  to  the  Lord  Ordinary's  interlocutor,  and  in  the  other  assoilzied, 
but  found  no  expenses  due.* 

Inglis  and  Buchan  appealed. 

^  *'  The  Lord  Ordinary  cannot  adopt  the  interpretation  of  the  pursuer,  that  the  latter 
will  constitutes  the  defender  executor,  under  burden  of  paying  such  bequests  as  the 
testatrix  shall  direct  in  a  letter  not  written,  but  merely  signed,  by  her ;  and  so  the 
question  does  not  arise,  whether  it  be  competent  to  provide  that  legacies  may  be 
constituted  in  an  informal  or  improbative  writing.  It  seems  quite  impossible  to  distinguish 
this  case  from  the  case  of  Dundas  against  Lewis,  12th  May  1807." 

*  6  Shaw  and  Duulop,  864,  where  the  opinions  of  the  Judges  will  be  found.  The 
following  notes  of  Lord  AUoway's  opinion,  revised  by  him,  were  laid  before  the  House 
of  Lords : — 

Lord  Alloway. — "  This  is  a  very  difficult  question, — not  so  much  in  considering  what 
was  the  intention  of  the  testator,  as  whether  it  is  supported  by  such  a  legal  expression 
of  that  intention  as  can  be  enforced  by  a  coiurt  of  law.  If  I  considered  the  case  of 
Dundas  against  Lewis,  referred  to  by  Lord  Glenlee,  as  decisive  of  the  question,  I  would 
have  no  difficulty,  as  I  am  always  inclined  to  follow  decided  cases.  But  I  conceive, 
that  there  are  important  distinctions  betwixt  that  case  and  the  present.  Mrs.  Matheson 
executed  a  settlement  in  favour  of  the  defender  Harper,  as  her  universal  executor  and 
disponee,  but  subject  to  the  payment  of  her  debts,  and  of  such  bequests  'as  I  may 
•  '  instruct  him  to  pay,  in  a  letter  signed  by  me  of  this  date  to  the  several  persons  therein 
*  named ; '  which  bequests  or  legacies  she  expressly  declares  are  a  real  and  effectual 
burden  upon  her  executor.  This  settlement  was  written  by  a  regular  man  of  business, 
and  is  perfectly  probative.  But  the  letter  which  is  written  by  him,  and  subscribed  by 
her  before  witnesses,  and  not  tested  by  them,  is  not  probative.  Amongst  the  legacies 
there  was  one  of  L.300  to  the  pursuer,  her  cousin.  In  a  former  settlement  she  also  left 
a  legacy  to  the  same  person,  and  of  the  same  description.  There  could  be  little  doubt, 
therefore,  of  the  intention.  But  was  this  a  valid  legacy,  and  supported  by  sufficient 
written  evidence}  No  nuncupative  legacy,  not  supported  by  any  regular  deed  or 
holograph  writing,  can  be  effectual  beyond  L.100  Scots,  even  supposing  that  the 
intention  of  the  testator  were  demonstrated  by  the  most  complete  parole  evidence.  No 
evidence  but  writing  can  be  received,  and  this  written  evidence  must  be  probative. 
Thus,  in  the  case  of  Dundas,  it  was  declared,  that  the  trustees  should  hold  any  additional 
directions  which  the  testator  should  give  them  by  writing  under  her  hand  as  part  of  tiie 
trust-deed.  In  a  codicil  she  appointed  a  legacy  of  L.  50  to  be  paid  to  Mr.  Forrester,  and 
by  another  codicil  she  directed  her  bank  sto^  to  be  paid  to  Mr.  Dundas.  She  subscribed 
both  of  these  codicils,  which  were  not  holograph,  nor  signed  before  witnesses.  An 
objection  was  taken  to  these  legacies  as  not  being  effectual,  and  the  Court  sustained  the 
otjection.  If  this  case  were  exactly  similar,  a  contrary  judgment  could  hardly  be 
expected  from  this  Court     But  there  is  a  distinction,  which  may  fairly  admit  of  a 
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[788]  Appellants, — (1.)  The  respondent  succeeded  to  the  deceased  only  by 
virtue  of  the  will,  and  in  such  case  a  testator  may  im-  [789]  -pose  any  burden, 
even  that  of  paying  legacies  to  be  bequeathed  by  an  improbative  deed.  Granting, 
therefore,  that  the  will  here  implies  nothing  more  than  a  power  to  declare 
l^^cies  by  a  letter  signed  by  the  testator  of  the  same  date  with  the  will,  that 
power  has  been  executed  strictly  in  terms  of  the  will  By  using  the  term 
"  letter  "  the  idea  of  a  tested  deed  is  excluded ;  and  by  using  the  term  "  signed  " 
merely  it  is  plain  than  even  a  holograph  letter  [790]  was  not  intended  as  the 
only  mode  by  which  the  legacies  should  be  declared.  The  respondent,  therefore, 
cannot  challenge  this  exercise  of  the  power,  without  approbating  and  reprobating 
the  wUl  of  the  deceased.  Further,  the  will  and  the  letter  do  truly  import,  not 
merely  a  power  to  declare  legacies  at  a  period  future  to  the  execution  of  the  will, 
but  an  instant  constitution  of  legacy.  The  obligation  is  constituted  by  the  will, 
which  is  a  r^ularly  tested  deed ;  and  reference  is  made,  by  certain  clear  distinctive 
marks,  to  a  letter  which,  from  the  terms  of  the  will,  must  necessarily  have  been 
already  prepared,  and  which  it  is  offered  to  be  proved  was  executed  unico 

different  interpretation.  1.  In  the  present  case,  the  whole  property  of  Mrs.  Matheson 
is  vested  in  Harper  as  her  executor  and  residuary  legatee,  subject  to  one  condition,  viz. 
— the  payment  of  the  Iega6ie8  which  she  should  direct  him  to  pay  by  letter  of  that  date. 
He  could  not,  therefore,  accept  of  the  settlement,  from  which  he  has  derived  so  great  a 
benefit)  without  also  being  liable  to  the  condition  to  which  she  had  subjected  him.  He 
was  quite  a  stranger  to  the  succession,  and  could  not  claim  the  benefit  of  it  by  that 
deed  without  being  subject  to  all  its  conditions.  A  letter  does  not  mean  in  general 
a  holograph  deed,  nor  a  probative  one;  and,  therefore,  as  the  letter  by  which  these 
directions  were  given  falls  under  the  precise  description  of  that  mentioned  in  her 
settlement,  by  which  her  executor  was  to  be  bound,  there  seems  to  be  the  fairest  reason 
for  giving  it  effect.  He  could  not  approbate  and  reprobate  the  same  deed.  He  must 
be  bound  by  the  conditions  which  the  party  had  attached  to  it  There  was  nothing 
unlawful  in  stipulating  that  her  executor  should  be  bound  by  her  letter  of  that  date. 
The  meaning  and  description  of  a  letter  is  perfectly  understood.  Although  the  testator's 
subscription  to  that  letter  was  not  admitted,  yet  it  is  not  seriously  or  distinctly  denied ; 
and,  therefore,  it  must  be  held  to  be  admitted,  unless  a  reduction  shall  be  brought  on 
the  head  of  forgery.  In  shorty  Mr.  Harper,  if  he  makes  his  election  to  take  the  benefit 
of  the  deed,  must  be  bound  by  it,  and  must  take  it  under  all  its  conditions,  and  must  be 
bound  by  the  letter  to  which  it  refers.  This  ib  quite  different  from  the  case  of  Dundas 
against  Lowis.  There  the  trustees  were  to  follow  any  directions  which  the  testator  might 
give  them  by  a  writing  under  her  hand.  Bat  a  writing,  by  the  law  of  Scotland,  must 
always  mean  a  formal  and  probative  writing,  whereas  a  letter  never  bears  that  meaning, 
and  not  one  letter  in  a  thousand  is  probative.  It  is  not  necessary  that  the  deed  referred 
to  in  a  trust  deed  shall  be  probative  according  to  the  law  of  Scotland — See  the  case  of  Brack, 
determined  imanimously  last  Session,  where  a  Jamaica  settlement,  executed  according 
to  the  law  of  that  country,  but  not  probative  by  the  law  of  Scotland,  was  held  to 
contain  sufficient  instructions  to  trustees  to  settle  a  large  estate  in  terms  of  it.  That 
case  is  not  precisely  the  same  with  the  present,  but  it  depends  upon  a  similar  principle. 
2.  There  is  another  point  When  her  repositories,  which  were  regularly  sealed  up, 
were  opened,  this  letter  was  found  within  the  settlement  This  is  a  connection  betwixt 
the  letter  and  the  settlement  by  the  deceased  herself.  Several  cases  have  occurred, 
with  regard  to  pinning  bills  to  settlements,  which  strongly  support  the  pursuer's  view 
of  the  case.  See  the  case  of  Miss  Panton,  Shaw  and  Dunlop,  voL  iL  p.  632,  with 
regard  to  the  direction  as  to  a  bilL  She  had  given  directions  to  her  trustees  to  pay 
certain  sums  out  of  certain  bills. — 'The  bill  within  this  paper  you  will  give,  L. 1 00  to 
<  Miss  Panton,  L.50  to  Janet  Martin,  my  servant,  and  L.5  to  my  girl,  Kitty  Martin,  after 
'  my  death.'  This  document  was  holograph,  and  was  found  put  up  with  her  settlement, 
but  there  was  no  bill  within  the  paper.  But  in  another  document  she  says, — '  September 
*  15,  1820. — The  bill  within  this  paper  you  will  give.  Miss  Panton  L.100,  Janet 
'  Martin,  my  servant,  L.100,  to  Kitty,  my  girly,  L.5.  Theis  more,  if  Miss  Mackies 
'  serve  be  with  at  time,  let  have  the  remaining  L.3.    St  L.  Duncan.    Bellfield,  October 
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corUextu  with  it.  This  was  intended,  not  to  constitute,  but  only  to  specify  the 
measure  of  the  obligation.  To  the  complete  specification  of  a  legacy,  however, 
it  is  not  essential  that  either  the  name  of  the  person  or  the  sum  should  appear 
within  the  tested  deed  itself.  If  there  be  any  certain  means  provided  in  it  for 
ascertaining  the  measure  of  the  legacy,  it  is  competent  to  en>iBcate  this  by 
extrinsic  evidence.  Thus  a  legacy  is  good  to  a  person  who  shall  hold  a  certain 
office  at  the  testator's  death,  or  of  a  sum  which  shall  at  that  period  be  at  the 
testator's  credit  in  a  certain  bank ;  or,  what  is  very  common  in  the  wills  of 
persons  of  rank,  where  neither  the  persons  nor  the  sums  are  specified,  viz.  a 
declaration  by  the  testator  that  all  persons  who  shall  be  in  his  service  at  his 
death  shall  receive  a  term's  wages.  In  all  these  cases  proof  protU  de  Jn/re  is 
received  to  establish  that  these  persons  were  those  intended,  and  that  the 
balance  in  the  bank  books,  or  the  wages,  were  of  a  certain  amount,  or  who  the 
servants  were.  So,  also,  if  l^acies  be  left  by  reference  to  the  will  of  another 
party,  they  would  be  valid,  though  neither  the  names  of  the  legatees  nor  the 
sums  bequeathed  were  mentioned  in  the  testator's  will :  and  the  third  party's 
testament  would  be  received  as  evidence  of  what  the  will  truly  was,  although, 
qitoad  the  testator,  the  third  party's  will  is  not  tested.  On  the  same  principle, 
diligence  for  large  sums  of  money  has  been  sustained  under  cash  credit  bonds, 
which  provide  that  the  amount  due  shall  be  ascertained  by  a  certificate  of  the 
cashier  of  the  bank,  although  in  no  respect  a  probative  writing.  The  will  of  a 
testator,  therefore,  may  be  sufficiently  declared  in  a  probative  d^  by  a  reference 
for  the  measure  of  it  to  a  separate  writing,  which,  if  it  can  be  established  to  be 
the  writing  referred  to,  does  not  require  the  formalities  of  the  act  1681  as  a 
solemnity.  It  comes  thus  [791]  to  be  a  mere  question  of  identification,  which 
may  be  established  protU  dejwre;  and  if  the  circumstances  abready  made  out  in 
this  case  do  not  prove  the  identity  of  the  letter  founded  on  with  that  referred  to 
in  the  will,  proof  of  the  circumstances  averred  in  the  condescendence  ought  to  be 
allowed, — ^parole  proof  to  supply  defects  in  a  will  having  been  permitted,  in  much 
less  favourable  circumstances,  in  the  cases  of  Pollock,  and  of  Norvel  v,  Bamsay. 
The  case  of  Dundas  v.  Lewis,  mainly  founded  on  by  the  respondent,  differs  from 
the  present  in  two  important  particulars.  In  that  case  the  power  to  give 
additional  instructions,  was  made  in  order  to  provide  for  a  change  of  will, 
whereas  here  there  is  an  instant  declaration  of  wUl,  and  the  letter  is  referred  to 
merely  as  containing  the  specification  of  that  will ;  and  the  testator,  in  the  case 

*  26,  1821.'  The  Court  were  unanimous  in  sustaining  the  list  which  was  put  up  with 
the  settlement,  and  the  bill  within  it,  although  a  part  of  it  was  not  holograph.  See  the 
case  of  Melvin  against  Nicol,  20th  May  1824;  Shaw  and  Dunlop,  iii.  31.  That  case 
bears  a  strong  af^ty  to  the  present^  in  one  respect  There  the  testator  had  bound  his 
executor  to  pay  any  sums  that  he  should  direct,  '  by  a  writing  under  my  hand,  however 
<  informal.'  He  addressed  a  letter  to  his  executor,  empowering  her,  at  his  death,  to 
uplift  L.100  sterling,  which  he  had  lodged  in  the  branch  of  the  Gla^ow  bank  at 
Kirkaldy.  At  the  date  of  the  letter  he  had  no  money  in  the  bank,  but  he  afterwards 
deposited  several  sums  which  were  in  that  bank  at  his  death.  The  Lord  Ordinary  found, 
that  the  executor  was  liable  to  pay  any  legacy,  however  informal ;  but  then,  as  he 
desired  the  legacy  to  be  paid  out  of  L.100  which  he  had  lying  in  the  Kirkaldy  branch 
of  the  Gla^ow  b&nk,  he  conceived  that  it  could  not  be  carried  into  effect.  The  Court 
however  unanimously  altered  that  decision,  and  gave  effect  to  the  legacy.  As  that  case 
occurred  in  the  First  Division,  I  have  not  read  the  papers,  and  I  do  not  know  whether 
the  writing,  constituting  the  legacy,  was  probative  or  not  But  no  part  of  the  argumenti 
as  reported,  turns  upon  that  On  the  contrary,  the  Lord  Ordinary  found,  that  any 
writing,  however  informal,  was  binding  on  the  trustee.  The  question,  in  the  present 
case,  is  this,  whether  this  letter  was  not  executed  simul  et  semd;  whether  it  was  not 
pars  qfusdem  negotii  f  and  whether  this  person,  who  had  no  rights  whatever,  but  under 
the  testament)  could  take  the  whole  L.6000  or  L.7000,  without  implementing  the  positive 
condition  which  was  attached  to  it  1" 
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of  Lowis,  reserved  power  to  give  additional  instructions  "  by  a  writing  under  my 
"  hand ; "  a  technical  phrase,  held  to  imply  a  writing  probative  in  law ;  while 
here  the  writing  referred  to  is  described  as  a  "  letter  "  which  is  never  tested,  and 
is  "  signed  " — mmh  expression  implies  a  dispensation  with  the  letter  being  even 
holograph. 

BesponderU. — A  testator  cannot  reserve  a  power,  contrary  to  the  statutory 
law,  of  leaving  l^acies  by  an  improbative  deed.  Indeed  there  are  no  1^1 
means  of  identifying  a  writing  of  importance,  such  as  a  letter  bestowing  l^acies 
of  the  amount  here  in  question,  except  by  observing  the  solemnities  of  the  act 
1681.  Besides,  the  reservation  to  appoint  legacies  in  a  letter  "  signed  "  by  the 
testator  must  be  construed  as  accordant  with  law,  and  as  meaning  a  letter  duly 
signed ;  and  so  the  rule  of  approbate  and  reprobate  does  not  apply,  as  the  testator 
left  no  letter  si^ed  in  terms  of  law.  Neither  do  the  terms  of  the  testament, 
according  to  their  true  construction,  import  an  instant  declaration  of  will,  as  if 
the  mind  of  the  testator  had  been  then  fully  made  up ;  it  merely  provides  for 
the  declaration  of  a  will  to  be  formed  at  a  future  period,  though  within  the  same 
day.  It  is  incompetent,  and  would  be  attended  with  the  most  dangerous 
consequences,  if  writings  imposing  burdens  on  executors  were  allowed  to  be 
reared  up  by  parole,  or  by  any  proof  except  that  provided  by  the  statute  1681. 
The  case  of  Dundas  v,  Lowis  clearly  rules  the  pres^it.  In  that  case,  as  in  the 
present,  there  was  merely  a  power  to  declare  a  future  will ;  and  on  the  same 
principles  on  which  the  words  "  a  [792]  writing  under  my  hand  "  were  construed 
to  mean  a  probative  writing  under  my  hand,  so  must  a  "  letter  signed  by  me  " 
be  held  to  mean  a  letter  duly  signed  according  to  the  forms  of  law. 

Lord  Wynpord. — **  My  Lords,  when  your  Lordships  perceive  that  the  judges  in  the 
Ck>urt  below,  whose  minds  are  constantly  engaged  in  the  consideration  of  Scotch  law, 
differed  in  opinion  upon  this  case,  you  will  not  expect  that  I  should  be  immediately 
prepared  to  deliver  an  instant  opinion  upon  that  on  which  they  have  doubted.  This  is 
a  case  certainly  also,  in  itself  and  in  its  consequences,  of  importance.  The  point  will 
ultimately  come,  in  the  first  instance,  to  this — whether  or  not,  though  an  instrument 
cannot  stand  as  a  probative  will,  as  a  will  per  se,  it  can  receive  that  kind  of  support 
from  another  instrument  which  is  duly  executed,  to  give  it  the  effect  contended  on  the 
part  of  the  appellants.  My  Lords,  as  the  decision  on  this  question  may  tend  to  the 
estabUshment  of  principles  of  great  importance  in  other  cases,  and  it  is  fit  also  to  look 
into  those  decisions  to  which  we  have  been  referred  in  the  Scotch  law,  I  should  move 
your  Lordships  that  the  further  consideration  of  this  case  be  acyoumed." 

Earl  of  Eldon. — "  My  Lords,  the  nature  and  importance  of  the  case,  as  well  as  the  fact 
of  the  difference  of  opinion  among  the  judges  in  the  Court  below,  makes  it,  in  my  judgment, 
extremely  fit  that  we  should  concur  in  the  motion  which  has  been  submitted  to  your 
Lordships,  that  this  judgment  should  be  postponed.  One  or  two  circumstances  I  will 
just  mention,  for  the  purpose  of  throwing  them  out  of  the  case.  In  the  first  place  some 
suspicion  of  fraud  has  been  stated  at  the  bar,  with  respect  to  the  conduct  of  one  of  those 
persons,  who  ib  mentioned  in  the  second  paper  as  a  legatee.  I  throw  that  entirely  out 
of  the  question ;  because,  unless  I  mistake  the  nature  of  the  proceedings,  no  such 
question  can  be  said  fairly  to  be  before  us ;  it  is  not  properly  brought  before  us.  With 
respect  to  another  question,  my  Lords — I  mean,  what  is  the  effect  of  this  paper  with 
respect  to  the  executor  taking  the  whole  of  those  sums  which  are  called  legacies  and 
bequests  1  It  does  not  appear  to  me  that  we  can  now  decide  what  the  effect  is  of  making 
a  person  sole  executor  and  intromitter,  where  there  is  afterwards  an  express  bequest  to 
that  sole  executor  and  intromitter  of  so  much  of  the  property  as  he  is  required  to  pay  in 
discharge  of  other  sums  intended  to  be  given.  That,  I  think,  is  not  a  question  now 
before  us,  according  to  the  form  in  which  this  case  is  presented  to  us.  All  that  I  wish 
to  state  upon  those  two  questions  is,  that  I  can  at  present  give  no  opinion  upon  either 
of  them.  But  the  question,  whether  this  paper,  by  reason  of  the  reference  to  it,  is  a 
paper  which  can  or  cannot  be  claimed  upon  by  these  legatees,  is  a  point  on  which  I  sliall 
be  able  fully  to  deliver  my  opinion  when  this  case  is  resumed.'' 

[793]  The  case  was  then  adjourned. 
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Lord  Wtnford. — "  This  case  comes  before  your  Lordships  by  appeal  from  a  decision 
of  the  Court  of  Session  in  Scotland.  A  noble  and  learned  friend  of  mine,  who  for  many 
years  assisted  in  the  decision  of  Scots  appeals,  was  present  when  this  case  was  aigued, 
and  concurs  with  me  in  the  judgment  I  shall  recommend  your  Lordships  to  pronounce. 
The  questions  for  your  Lordships  to  decide  will  be,  whether,  although  a  paper  be  not  by 
the  law  of  Scotland  per  se  probative  if  it  be  referred  to  by  a  will  regularly  proved,  and 
that  will  declares  that  the  person  to  whom  the  will,  in  the  first  place,  entrusts  her 
property,  shall  dispose  of  it  in  the  manner  directed  by  that  paper,  such  paper  is  not  to 
be  received  to  ascertain  the  trusts  on  which  the  estate  is  given  ;  and  whether  the  person 
who  takes  under  the  will  is  not  bound  to  execute  the  trusts  so  ascertained.  Your  Lord- 
ships will  perceive,  that  if  such  a  paper  cannot,  under  these  circumstances,  be  received 
in  evidence,  and  have  the  effect  of  directing  the  distribution  of  a  deceased's  estate,  the 
intention  of  such  deceased  must  be  defeated ;  and  a  person  who  is  only  a  trustee  for 
others  may  take  the  whole  beneficial  interest  to  himself,  to  the  prejudice  of  t^ose  for 
whom  the  deceased  intended  it  Your  Lordships  will  find  that  such  will  be  the  case 
in  the  present  instance,  with  regard  to  a  very  considerable  part  of  the  property  of  the 
testatrix.  This  may  be  hard :  it  may  be  unjust ;  but  if  it  be  according  to  the  law  of 
Scotland,  I  would  not  advise  your  Lordships,  sitting  judicially  for  the  purpose  of 
doing  what  you  may  consider  justice,  to  decide  against  the  law.  But  I  have  great 
satisfaction  in  saying,  that,  although  the  Ck>urt  below  determined  that  such  was  the  law 
of  Scotland,  that  Court  was  not  unanimous.  One  very  learned  judge  (Lord  Alloway) 
differed  witJi  his  brethren ;  and  so  far  from  this  decision  under  appeal  being  in  accord- 
ance with  any  settled  rule  of  law,  the  balance  of  authority  is  against  it 

*'  A  Mrs.  Matheson  by  her  will,  regularly  attested  according  to  the  law  of  Scotland, 
gave  all  her  property  to  the  respondent,  to  which  bequest  those  words  were  added : 

*  Subject  always  to  the  payment  of  such  bequests  as  I  may  instruct  him  to  pay,  in  a 

*  letter  signed  by  me,  of  this  date  (that  is,  the  date  of  her  will,)  to  the  several  persons 
'  therein  named,  which  bequests  or  legacies  I  expressly  will  and  declare  are  a  real  and 
'  effectual  burden  upon  my  executry  funds :  second,  I  declare  that  after  these  several 

*  persons  therein  named  have  been  paid  and  discharged  their  several  legacies,  the  whole 
'  residue  shall  belong  exclusively  to  the  said  James  Harper.'  Your  Lordships  perceive 
that  the  respondent's  share  of  her  property  is  not  to  become  vested  until  after  the  pay- 
ment of  those  legacies.  [794]  You  can  find  nothing  in  the  will  to  show  what  is  the 
amount  of  the  legacies  given  by  it,  or  who  were  the  objects  of  the  testatrix's  bounty. 
To  ascertain  those  things  you  are  referred  to  her  letter,  and  without  looking  at  that 
letter  this  will  cannot  be  carried  into  execution.  If  I  had  found  that  I  could  not  look 
at  the  letter,  I  should  have  been  disposed  to  hold  the  will  inoperative ;  I  should  rather 
have  thought  that  the  property  should  have  been  divided  amongst  the  testatrix's 
kindred,  thjm  that  it  should  be  kept  by  a  person  who  might  not  be  beneficially  entitled 
to  one  shilling  of  it,  for  the  testatrix  might  have  intended  that  all  of  it  should  be  paid 
over  by  the  respondent  to  other  persons. 

"  !nie  appellant  offered  to  prove  that  a  letter  of  the  date  of  the  will  was  signed  by  the 
testatrix  at  the  time  that  the  will  was  executed,  was  then  wrapped  up  in  the  will,  was 
kept  by  the  testatrix  until  her  death,  and  was,  at  her  death,  found  wrapped  up  in  the 
will.  This  letter  refers  to  the  will,  and  directs  the  respondent  to  pay  several  legacies  to 
different  persons;  and  amongst  those  legacies,  one  of  L.1000  to  the  appellant  The 
Court  of  Session  say,  by  their  judgment,  that  this  paper  not  being  executed  as  a  will, 
they  cannot  look  at  it ;  they  reject  the  proof  offered,  and  allow  the  respondent  to  keep 
the  property  bequeathed  without  performing  any  of  the  conditions  upon  which  it  was 
given  to  him. 

**  If  a  paper,  which  is  not  per  se  probative,  be  referred  to  and  effect  given  it  by  one 
that  is  so,  why  should  it  not  be  received  and  acted  upon  t  The  danger  of  acting  on  an 
improbative  paper  is  removed  by  its  genuineness  being  acknowledged  by  a  probative 
one.  The  law  which  requires  the  attestation  of  wills  is  satisfied.  The  intention  of  a 
testator,  which  must,  if  that  course  be  not  taken,  be  defeated,  is  effectuated,  and  great 
injustice  prevented. 

"  The  case  relied  on  the  Court  below  is  that  of  Dundas  v.  Lowip.  Lord  Alloway 
distinguished  that  case  from  the  present  His  Lordship  says,  in  Dundas  v,  Lewis  the 
trustees  were  to  follow  the  directions  given  them  by  a  *  writing,'  and  that  writing,  by 
the  law  of  Scotland,  meant  a  formal  and  probative  writing.     In  this  case  the  trustee  is 
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to  follow  the  directions  given  by  a  '  letter ; '  and  that  not  one  letter  in  a  thousand  is 
probative.  I  must  observe  to  your  Lordships  that,  in  Dundas  v,  Lowis,  the  paper 
proving  the  legacy  disputed  was  not  written  until  some  time  after  the  making  of  the 
will ;  and  that  in  the  intermediate  time  the  testatrix  had  given  two  legacies  by  a  paper 
regularly  attested.  This  confirms  Lord  AUowa/s  observations,  and  shows  that  by 
paper  was  meant  a  probative  paper.  The  testatrix  in  the  present  case  left  no 
testamentary  paper  behind  her  but  her  will  and  the  unattested  letter. 

''  But  the  case  of  Dundas  v,  Lowis  is  met  by  that  of  Melvin  v.  Nicol.  A  settlement 
was  made  in  favour  of  a  daughter,  on  the  condition  of  [796]  paying  such  legacies  as  the 
settlor  had  bequeathed,  or  might  thereafter  bequeath,  by  any  writing  under  his  hand, 
however  informal.  The  Court  decreed  the  payment  of  a  legacy  contained  in  a  holograph 
letter  of  the  testator.  The  principle  established  by  that  decision  is,  that  a  regular  instru- 
ment gives  effect  to  one  that  is  irregular ;  so,  in  the  present  case,  the  probative  will  gives 
effect  to  the  improbative  letter.  I  cannot,  on  principle,  distinguish  this  case  from  that 
now  under  your  Lordships'  consideration.  I  therefore  humbly  submit  to  your  Lordships, 
that  the  Court  below  should  have  received  the  evidence  offered.  How  far  that  evidence 
will  satisfy  a  jury  that  this  is  the  paper  referred  to  by  the  will  is  another  question. 
With  respect  to  one  of  the  legacies,  there  are  circumstances  that  a  jury  will  look  at  with 
great  jealousy :  I  allude  to  that  which  is  given  to  the  person  who  wrote  the  letter.  In 
England,  a  jury  would  require  cogent  evidence  before  they  would  affirm  a  legacy  given 
to  the  framer  of  a  will.  But  this  is  not  the  case  now  before  your  Lordships.  I  advise 
your  Lordships  to  reverse  the  interlocutors  complained  of,  and  remit  this  case  with  direc- 
tions to  submit  to  a  jury." 

The  House  of  Lords  ordered  and  adjudged,  That  the  interlocutors  complained 
of  be  reversed :  And  it  is  further  ordered,  That  the  case  be  remitted  back  to  the 
Lords  of  Session  of  the  Second  Division  in  Scotland,  with  directions  to  submit 
to  a  jury  to  consider  whether  the  letter  bearing  date,  "  Edinburgh,  15th  May 
*'  1826,"  and  purporting  to  be  a  letter  from  Margaret  Matheson  to  James  Harper, 
Esq.,  and  by  which  the  said  James  Harper  is  dSected  to  pay  to  William  IngUs, 
Esquire,  W.S.,  or  his  heirs,  LIOOO  sterling,  was  signed  by  Margaret  Matheson 
on  that  day,  and  is  the  letter  referred  to  by  the  will  of  Margaret  Matheson. 

Moncrieff,  Webster,  and  Thomson, — Solicitors. 

[Cf.  10  S.  486,  838;  Leith  v.  Leith,  10  D.  1166 ;  Mankine  v.  Beid,  11  D.  546; 
Baini  v.  Jaap,  18  D.  1253,  1267,  1270;  Wilsone's  Trustees  v.  Stirling,  2^  D.  173, 175, 
177,  178;  Callander  v.  Callander^s  Trustees,  295,  303,  315,  319.] 


V.  Wilson  &  Shaw  796  [8  S.  781, 1009]. 
John  Mackenzie's  Trustees,  Appellants.— JTw^A^. 
Alexander  Mackenzie's  Trustees,  Eespondents.— -BWAer/i^rrf. 
15th  October  1831. 

Partnership — Interest. — Three  separate  contracts  having  heen  entered  into  hy  copart- 
ners in  the  course  of  five  years :  Held,  1.  That  the  last  contract  was  to  be  explained 
by  the  first ;  but  observed,  that  a  recital  in  a  deed  is  not  operative,  unless  for  the 
purpose  of  explaining  what  is  doubtful ;  that  under  the  contracts  one  of  the  partners 
was  entitled  to  a  share  of  profits  against  his  copartners  personally,  and  not  merely 
out  of  the  reversion  of  the  company  estate,  and  that  he  was  not  liable  in  loss  in  a 
question  with  his  copartners,  2.  That  accumulation  of  interest  at  the  date  of  the 
action  and  of  the  decree  not  allowed,  in  respect  of  mora, 

Robert  Sharp  and  John  Mackenzie  were  extensive  merchants  in  Glasgow, 
trading  under  the  firm  of  Sharp  and  Mackenzie,  and  had  diflTerent  establishments 
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abroad.  The  busineBS  at  home  was  conducted  principally  by  Alexander 
Mackenzie ;  and  on  9th  September  1794  a  contract  of  copartnery  was  entered 
into,  whereby  it  was  declared,  that  Alexander  Mackenzie  was  to  receive  one 
fourteenth  share  of  the  profits,  besides  a  salary  of  L.100  yearly ;  and  by  another 
contract,  dated  27th  November  1798,  his  share  was  raised  to  one  eighth. 
Balance  sheets  had  been  docqueted  in  1795, 1796, 1797, 1798,  and  1799.  Sharp 
and  Mackenzie's  affairs  became  embarrassed,  and  their  estates  were  sequestrated 
on  the  8th  November  1799.  A  great  deal  of  their  property  was  situated  in 
America,  and  Alexander  Mackenzie  was  prevailed  upon  to  go  out  to  take  the 
management  of  the  affairs  there.  As  an  inducement  to  undertake  this  duty, 
an  agreement  was  entered  into,  6th  December  1799,  by  Sharp  and  Mackenzie, 
whi<m  bound  themselves  to  make  payment  to  Alexander  Mackenzie  and  his 
heirs  of  his  yearly  salary  of  L.100,  together  with  a  share  of  the  free  profits  of 
the  trade,  as  the  same  should  appear  trom  the  yearly  balances  made  out  since  1st 
September  1794,  with  interest  from  the  date  of  such  balances,  and  that  so  soon 
as  they  were  in  possession  of  funds  or  property  to  enable  them  to  do  so  in  whole 
or  in  part.  Before  leaving  this  country,  Alexander  Mackenzie  granted  a  factory 
and  commission  to  William  Leckie  and  others  for  the  purpose  of  carrying  into 
effect  this  obligation. 

[796]  While  Alexander  Mackenzie  was  in  America,  several  instalments 
were  paid  to  the  creditors,  amounting  in  all  to  14s.  per  pound  on  the  amount 
of  their  debts.  In  the  year  1801  Jmm  Mackenzie,  in  order  to  put  an  end  to 
the  sequestration,  and  to  have  the  affairs  of  the  company  speedily  wound  up, 
proposed  to  the  creditors  to  pay  the  remaining  instalment  of  6&  out  of  his 
own  funds,  in  full  of  the  principal  of  their  debt,  on  condition  of  their  relinquish- 
ing all  claims  for  interest.  This  was  agreed  to ;  but  before  proceeding  to  carry 
tins  proposal  into  effect,  John  Mackenzie  applied  to  the  attomies  of  Alexander 
to  restrict  his  claim  to  the  reversion  of  the  company  estate,  and  to  relinquish 
all  claim  for  interest  upon  his  share  of  the  profits,  in  respect  of  the  obligation 
which  John  Mackenzie  had  come  under  to  the  creditors.  The  attomies  living 
considered  the  proposition  reasonable,  and  the  arrangement  advantageous  foi 
their  constituent,  a  deed  of  agreement  was  entered  into  on  26th  September  1810, 
whereby  it  was  agreed  to  restrict  Alexander  Mackenzie's  claim  in  manner  before 
mentioned — that  the  books  should  be  balanced  by  John  Mackenzie  at  1st  July 
1804 — ^that  Alexander's  claim  for  interest  should  be  relinquished — and  that  his 
share  of  the  funds  should  be  paid  to  him  by  bills  at  six,  nine,  and  twelve  months 
from  the  above  period.  On  the  same  day,  John  Mackenzie  wrote  to  Alexander, 
who  was  then  in  America,  referring  to  the  proposed  arrangements  for  recal 
of  the  sequestration,  but  without  mentioning  any  thing  about  the  deed  which 
had  been  executed,  and  adding : — 

"  I  would  stipulate  for  ^ou  if  your  claims  are  preferable,  and  it  would  so 
''  turn  out  that,  after  winding  up  the  business,  no  more  than  your  amount  is 
"  saved,  that  the  same  be  equally  divided  betwixt  you  and  I,  unless  it  shall 
"  appear  I  have  fully  as  much  as  you ;  but  this  I  will  not  ask  if  there  be  a  sum 
''  left  for  me  equal  to  what  you  are  entitled  to.  Tou  may  at  first  view  think 
"  this  as  encroaching  on  you ;  a  moment's  reflection  will  point  out  how  great  a 
"  gainer  you  become  bv  our  snatohing,  vrith  much  labour  and  difBiculty,  the 
"  effects  from  under  a  destructive  sequestration,  by  which  not  only  L15,000  of 
''  interest  vrill  be  saved  to  the  estate,  but  also  a  larger  sum  in  commission, 
''  besides  all  the  load  of  charges  natural  to  a  sequestration.  To  wind  up  such  an 
**  estate  as  ours,  if  continued  under  a  ruinous  sequestration,  your  expectations 
*'  and  mine  of  a  surplus  [798]  would  certainly  be  blasted ;  for  not  only  eveiy 
"  shilling  of  interest  would  be  charged  us,  but  also  a  full  commission  to  the 
**  last  moiety  paid,  as  well  as  other  heavy  charges  incurred.  It  is  certainly, 
"  then,  your  interest  to  go  into  my  views  to  save  your  own  property.  Indeed, 
**  it  is  the  opinion  of  Mr.  A.  Graham  (the  trustee),  Messrs.  Strang,  Leokie,  and 
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'*  Mathie  (the  attomies) ;  but  as  I  will  on  no  account  undertake  such  a  burden, 
"  unless  you  are  of  my  mind,  I  must  have  it  immediately  under  your  own 
"  hand;  and  unless  you  write  several  copies  by  different  conveyances,  your 
"  letter  may  be  too  late,  and  the  day  appointed  upon  which  I  am  to  give  in  my 
"  determination  past,  and  our  affairs  continue  irrevocably  under  sequestration ; 
"  but  there  is  such  a  fairness  in  the  proposition,  that  I  think  you  will  certainly 
"  agree.     I  wait,  therefore,  with  impatience  for  your  reply." 

Alexander  Mackenzie  returned  an  answer  to  the  letter  on  4th  December 
1801,  in  which  he  observed : — 

"  As  to  the  request  you  make  of  my  agreeing  to  give  up  one  half  of  my 
"  property  in  your  favour,  is  what  I  cannot  imagine  you  to  be  serious  in.  I 
"  suppose^  that  you  have  not  forgot,  that,  by  our  contmct  of  copartnership,  I 
"  had  the'  full  right  to  draw  out  of  the  company's  funds  my  proportion  of 
"  profits  yearly,  and,  to  have  followed  the  example  that  was  set  before  me, 
"  secured  the  same  to  my  family ;  and  if  this  had  been  done,  would  you  ever 
'*  have  thought  of  asking  me  for  any  part  thereof." — "  As  to  what  you  say  of  Mr. 
"  Graham  and  the  other  gentlemen  being  of  the  same  opinion  with  yourself, 
"  however  far  this  may  be  the  case,  or  for  as  much  as  I  would  revere  the 
*'  counsel  of  these  gentlemen,  you  must  excuse  me,  in  the  present  instance,  for 
"  reserving  to  myself  the  power  of  thinking  and  acting  as  appears  to  me  to  be 
•*  proper.  I  will  come  under  no  promise  nor  engagement  in  my  present 
"  situation,  but  will  most  heartily  join  you  in  realising  as  much  as  possible  of 
"  our  late  concerns,  and  as  speedily,  too,  as  the  nature  of  the  business  will 
"  permit,  and  that  upon  the  same  terms  which  I  agreed  with  you  and  the 
"  gentlemen  in  management  of  the  business  before  I  left  home." 

The  same  sentiments  were  communicated  in  a  letter  which  Alexander 
Mackenzie  wrote  to  Mr.  Graham  on  13th  June  1802 : — 

"  Mr.  William  Leckie  has  written  to  me,  that,  at  the  solicita-  [799]  -tion  of 
"  Mr.  John  Mackenzie,  he  and  the  other  attomies  had  signed  a  deed  on  my 
*'  account  to  give  up  interest.  I  confess  that  I  do  not  exactly  know  the  meaning 
"  of  this  deed,  but  I  know  that  these  gentlemen  had  no  power  from  me  to 
'*  restrict  my  claim  upon  my  former  partners,  nor  will  I  ever  agree  to  any 
"  thing  of  the  kind." 

Notwithstanding  of  Alexander's  refusal  to  accede  to  the  terms  proposed, 
John  Mackenzie  carried  through  the  arrangement  with  the  creditors,  and  on 
11th  March  1802  the  sequestration  was  recalled.  Shortly  after  this  Alexander 
Mackenzie  died  on  his  way  home  from  America,  having  previously  executed  a 
trust  deed  and  settlement,  whereby  Mr.  Leckie  and  his  other  attomies  in  this 
country  were  appointed  his  tmstees,  along  with  other  persons  therein  named. 

In  1810  the  trustees  raised  an  action  before  the  magistrates  of  Glasgow 
against  Sharp  and  Mackenzie,  and  the  trustees  of  John  Mackenzie,  and  the 
representatives  of  Robert  Sharp,  for  payment  of  L.10,000,  or  such  other  sum,  as 
the  amount  due  for  Alexander  Mackenzie's  yearly  salary  and  annual  share  of 
the  profits  of  the  business.  The  trustees  of  John  Mackenzie  raised  a  counter 
action  before  the  Court  of  Session,  for  relief  of  Alexander  Mackenzie's  share  of 
the  loss  sustained  in  the  company's  transactions,  and  for  payment  of  L.1000 
uplifted  by  him  in  America.  The  original  action  was  advocated  to  the  Court 
of  Session,  and  conjoined  with  the  action  of  relief.  After  a  variety  of  procedure. 
Lord  Bannatyne,  Ordinary,  reported  both  actions  to  the  Court,  who,  2d  February 
1821,  pronounced  an  interlocutor,  finding, — 

"That  the  claim  made  for  the  trustees  of  the  late  Alexander  Mackenzie 
"  is  well  founded,"  and  remitting  "  to  the  Lord  Ordinary  to  ascertain  the  balance 
"  due  to  the  said  tmstees,  and  to  decem  for  payment  of  the  same ;  also  to  hear 
"  counsel  for  the  parties  as  to  the  demand  for  a  decree  for  an  interim-payment 
"  to  account  of  such  balance ;  and  in  the  ordinary  action  at  the  instance  of 
"  John  Mackenzie  against  Alexander  Mackenzie's  tmstees,  assoilzie  the  said 
S.K.K.  V.  45 
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"  trustees  from  the  conclusions  of  the  same,  and  decern :  Find  the  trustees  of 
"  the  said  Alexander  Mackenzie  entitled  to  their  expenses  hitherto  incurred  in 
"  the  said  conjoined  processes." 

On  11th  July  1821  this  judgment  was  adhered  to.  There-  [800]  -after  a 
remit  was  made  to  Mr.  Brown,  accountant,  to  examine  the  books  and  accounts 
of  the  companies,  and  to  report  A  report  was  lodged,  to  which  both  parties 
objected. 

The  trustees  of  John  Mackenzie  pleaded,  that  under  the  contracts  of  1794 
and  1798,  there  was  no  exemption  of  Alexander  Mackenzie  from  liability  for 
loss ;  that,  at  all  events,  he  was  to  be  relieved  only  from  loss  of  capital ;  that 
by  the  deed  of  1799,  he  had  no  claim  against  the  parties  personally ;  that  there 
being  no  reversion  of  the  company's  estate,  his  representatives  could  draw  nothing. 

Alexander  Mackenzie's  trustees  pleaded,  1.  That  the  report  was  erroneous, 
because  it  bore  that  the  docqueted  balance  sheets  for  the  years  1795,  1796, 
1797,  and  1798,  were  not  intended  or  fitted  to  ascertain  the  precise  sums  due  to 
Alexander  Mackenzie,  whereas  it  was  clear  that  those  balance  sheets  were  so 
fitted  and  intended,  and  were  docqueted  for  no  other  purpose  than  to  fix  the 
precise  sums.  2.  That  it  was  reported  that  the  estimated  amount  of  a  share  of 
certain  alleged  losses  appearing  as  funds  for  1798  ought  to  be  deducted,  whereas 
there  ought  to  be  no  such  deduction,  because  there  had  previously  been  made 
specially  all  deductions  applicable.  3.  That,  while  the  report  bore  tiiat  it  would 
be  equitable  to  allow  an  accumulation  of  interests  as  at  8th  October  1810,  the 
date  of  the  action,  to  2d  February  1821,  the  date  of  the  decree,  there  ought  to 
be  no  such  allowance  by  reason  of  allied  mora  on  the  part  of  the  objectors, 
whereas  it  was  established  that  there  had  been  no  mora.  4  And  that  it  was 
reported,  without  evidence,  that  there  ought  to  be  deducted  certain  payments 
alleged  to  have  been  made  to  Alexander  Mackenzie  in  1799. 

Cases  were  ordered,  and  after  some  other  proceedings  the  Lord  Ordinary,  on 
25th  May  1830,  pronounced  this  interlocutor : — 

"Having  heard  parties*  procurators,  approves  of  the  accountant's  reports, 
"  and  decerns  and  ordains  the  defenders,  conjunctly  and  severally,  viz.  John 
"  Mackenzie's  trustees,  qud  trustees,  and  the  trustees  or  representatives  of 
**  Robert  Sharp,  to  make  payment  to  the  pursuers,  Mrs.  Marion  KeUy  or 
"  Mackenzie,  relict  of  the  deceased  Alexander  Mackenzie,  merchant  in  Glasgow, 
'*  William  Leckie,  merchant  in  Glasgow,  and  Benjamin  Mathie,  writer  there,  as 
'*  surviving  trust  dis-  [801]  -ponees  of  the  said  Alexander  Mackenzie,  of  the  sum 
''  of  L.4685,  2s.  2Jd.  sterling,  and  the  legal  interest  of  L.1957,  128.  9|d.  thereof, 
*'  from  Martinmas  1828  till  payment,  and  allows  this  decreet  to  go  out  and  be 
**  extracted  ad  interim :  Finds  expenses  due  to  neither  party  since  February 
*'  1821 ;  and,  quoad  ultra,  remits  to  Mr.  James  Brown,  accountant,  to  examine 
'*  the  books  and  accounts  of  Andrew  Duncan  and  Company,  with  power  to  call 
*'  therefor,  and  for  all  documents  and  explanations  which  he  may  deem  necessary, 
*'  and  to  report  a  state  of  the  accounting  with  reference  thereto." 

John  Mackenzie's  trustees  reclaimed,  praying  for  absolvitor,  or  at  least 
that  it  should  be  found  premature  to  pronounce  decree  for  any  sum  until  the 
investigation  of  the  affairs  of  Andrew  Duncan  and  Co.  should  be  brought  to  a 
conclusion. 

The  Court  pronounced  this  interlocutor : — "  On  security  being  found  by  the 
"  pursuers,  as  trustees,  to  answer  to  the  defenders  for*  the  consequences  that 
"  may  arise  against  the  pursuers  in  the  accounting  with  Andrew  Duncan  and 
"  Company,  aohere  to  the  interlocutor  reclaimed  against,  and  allow  the  decree 
"  ad  interim  to  be  extracted,  on  security  being  found  as  aforesaid,  and  lodged  in 
"  the  clerk's  hands;  and  further,  find  the  defenders  liable  in  the  expenses 
"  incurred  by  the  pursuers  since  the  date  of  the  Lord  Ordinary's  interlocutor 
"  reclaimed  against ;  appoint  an  account  thereof  to  be  put  in,  and  remit  to  the 
"  auditor  to  tax  and  report  on." 
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Both  parties  appealed 

John  Mackenzie's  trustees. — ^Alexander  Mackenzie  had  no  exemption  from 
liability  for  loss ;  and,  at  all  events,  could  have  no  claim  for  profits  against  the 
other  partners  individually,  if  these  profits,  before  they  were  drawn  by  Alexander, 
or  while  they  remained  mixed  up  with  the  (Company's  funds,  were  absorbed  by 
subsequent  losses,  and  the  ultimate  bankruptcy  of  the  concern.  There  is  no 
evidence  that  under  the  original  contract  of  1794  Alexander  Mackenzie  was 
relieved  as  in  a  question  with  his  copartners  from  all  liability  for  loss.  The 
contract  of  1798,  by  [802]  which  his  share,  subsequent  to  its  date,  was  enlarged 
from  one  fourteenth  to  one  eighth  of  the  profits,  contains  no  provision  or  declara- 
tion that  he  was  absolutely  to  be  relieved  from  loss,  nor  is  there  any  thing  to 
establish  his  exemption  from  liability  for  loss,  as  imder  that  contract.  At  all 
events,  under  these  contracts,  and  according  to  their  just  and  true  construction, 
Alexander  Mackenzie,  at  the  utmost,  was  only  exempt  from  liability  for  actual 
loss,  but  had  no  right  to  profits,  either,  in  the  first  place,  where  no  free  profits 
were  made  in  any  one  year,  after  deducting  the  whole  losses  by  bad  debts  or 
otherwise  during  that  year ;  or,  in  the  second  place,  where  the  free  profits  made 
during  any  one  year  had  been  absorbed  by  subsequent  losses,  and  in  this  case, 
by  the  ultimate  bankruptcy  of  the  copartnery,  before  such  profits  were  drawn 
out  and  appropriated  by  the  copartners,  and  while  they  remained  undistinguished 
from  and  mixed  up  with  the  general  funds. 

Independently  of  this,  and  «w3cording  to  the  true  construction  of  the  contract 
of  1799,  by  which  the  interests  of  the  parties  were  ultimately  arranged,  and 
having  regard  to  the  circumstances  in  which  it  was  executed,  and  to  the  prior 
contracts,  Alexander  Mackenzie  had  no  right  to  profits,  except  from  the  reversion 
of  the  copartnery  estate,  after  satisfaction  of  all  the  company's  debts  and  obliga- 
tions,— ^the  object  of  the  contract  1799  being  to  confer  upon  him  a  preferable 
right  over  the  company  funds  only,  as  in  competition  with  the  copartners,  but 
not  to  create  any  claim  against  their  separate  or  individual  estates ;  and,  there- 
fore, as  there  is  no  reversion  of  the  copartnery  estate,  the  whole  being  swept 
away  by  the  bankruptcy,  there  is  no  fund  against  which  Alexander  Mackenzie's 
representatives  can  have  any  claim  under  the  contract  1799. 

But  although  these  deeds  are  conclusive  against  the  claim,  the  agreement 
executed  between  Alexander  Mackenzie's  attomies  and  Messrs.  Sharp  and 
Mackenzie  superseded  all  the  previous  arrangements,  and  under  it  the  accounts 
between  the  parties  must  be  adjusted,  unless  it  can  be  shown  that  it  is  not 
binding  or  effectual  as  against  Alexander  Mackenzie. 

But  upon  the  supposition  that  the  interlocutors  of  the  Lord  Ordinary  and  of 
the  Court,  together  with  the  report  of  the  accountant  on  which  they  are  f oimded, 
should  be  supported,  it  is  [803]  plain,  with  reference  to  the  cross  appeal,  that 
the  objections  of  the  respondents  to  the  accountant's  report,  as  not  being 
sufficiently  in  their  favour,  are  altogether  groimdless. 

Alexander  Mackenzie's  trustees. — Under  the  contracts  of  1794  and  1798 
Alexander  Mackenzie  was  exempted  from  liability  from  loss  either  of  capital 
or  profit,  and  his  claim  did  not  depend  upon  the  existence  or  non-existence  of 
company  funda  By  the  obligation  of  6th  December  1799,  which  is  a  valid  and 
subsisting  deed,  because  the  agreement  of  the  attomies,  by  which  it  was  restricted, 
was  ultra  vires  and  repudiated,  Alexander  Mackenzie  had  a  claim  for  profits 
against  his  copartners  personally,  and  such  claim  was  not  dependent  on  there 
being  or  not  being  a  reversion  of  the  company  estate.  The  docqueted  balance 
sheets  for  the  years  1795-96-97  and  1798,  were  fitted  and  intended  to  ascertain, 
and  did  ascertain,  the  precise  sums  due  to  Alexander  Mackenzie.  Interim- 
decree  in  favour  of  the  respondents  ought  to  have  been  awarded  upon  these 
docqueted  balance  sheets.  But  assuming  that  the  docqueted  balance  sheet  for 
1798  was  not  to  be  held  as  conclusive,  there  ought  not  to  have  been  deducted 
the  estimated  amount  of  a  share  of  losses  on  American  adventures,  appearing  as 
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funds  in  the  docqueted  balance  of  1798,  because  these  had  been  previously  made 
specific  deductions. 

Accumulation  of  interest  on  the  debt,  as  at  30th  October  1810,  (the  date  of 
the  action,)  and  2d  February  1821,  (the  date  of  the  decree,)  has  not  been  allowed 
by  reason  of  allied  Tooray  whereas  there  was  no  mora. 

Lord  Chancellor. — "  My  Lords,  this  question  when  first  brought  before  your  Lord- 
ships appeared  to  be  involved  in  much  greater  obscurity  than,  upon  a  more  attentive 
consideration  of  the  arguments,  and  the  perusal  of  these  very  voluminous  papers,  it 
proves  to  be.    There  can  be  no  doubt,  that  if  in  any  instrument,  whether  a  bond  or 
agreement)  or  any  other  instrument,  the  parties  by  way  of  recital  state,  that  in  another 
instrument  certain  things  were  stipulated  for  on  the  one  hand,  or  bound  to  be  performed 
on  the  other  hand ;  and  reference  being  had  to  that  other  instrument,  thus  imported,  as 
it  were,  by  way  of  recital,  into  the  one  in  question,  it  is  foimd  that  the  other  instrument 
does  not  contain  this  matter,  the  recital,  however  plain,  does  go  absolutely  for  nothing, 
because  a  man  shall  not  be  boimd  by  a  mere  matter  of  recital.     You  are  to  look  upon 
the  operative  part  of  the  deed.    The  recital  is  of  importance,  and  may  be  resorted  to  in 
explain-  [804]  -ing  what  is  obscure  in  the  operative  part,  or  in  extension  of  what  is 
limited  in  amount  in  the  operative  part.     For  these  purposes  the  recital  is  material, 
and  is  evidence  of  the  intention  of  the  parties ;  but  it  sheill  not  control  the  intention, 
plainly  and  unequivocally  expressed  by  the  parties  in  the  operative  part  of  the  deed, 
that  being  the  part  by  which  they  are  to  be  boimd.    Now,  I  take  it  to  be  clear,  that  it 
being  found  in  one  part  of  the  deed  of  1799  (the  last  of  all)  that  there  is  a  statement 
referring  to  what  had  passed  before,  (and  that  is  the  important  point  at  issue  between 
the  parties,)  that  Alexander  Mackenzie  was  to  receive  a  certain  share  of  the  free  profits, 
after  deducting  the  expenses  and  bad  debts ;  the  dispute  being,  whether  he  was  entitled 
to  receive  his  share  of  free  profits,  an  eighth  and  L.100  a  year,  at  all  events ;  and  if  there 
were  no  foee  profits,  he  was  to  be  subject  to  no  loss — that  he  was  to  be  a  partner  to 
receive  profit,  if  profit  was  made,  in  a  certain  proportion,  but  no  partner  to  share  in  any 
loss  %    The  first  question  is,  whether  this  is  to  be  taken  as  the  operative  part  of  that  deed 
in  1799,  and  to  have  relation  back  to  the  period  that  had  passed  before,  or  only  as  a 
reference  in  the  recital  to  the  former  deed  ?    Now,  in  looking  into  that,  I  have  no  doubt 
whatever — and  here  I  agree  with  the  counsel  for  the  appellants,  and  differ  widely  from 
the  counsel  of  the  respondents — that  this  is  to  be  taken  as  a  recital     I  have  stated  that 
a  recital  is  not  operative,  unless  for  the  purpose  of  explaming  what  is  doubtful ;  but  it  is 
not  operative  to  explain  the  meaning  of  the  parties  in  a  former  instrument,  if  that  former 
instrument  is  clear  in  itself.     It  may  operate  to  explain,  and,  which  is  very  material  in 
this  case,  to  prove  the  substance  of  a  lost  deed,  and  to  prove  important  matters,  of  which 
other  and  more  precise  evidence  is  not  forthcoming.    But  where  there  is  another  instru- 
ment executed  by  the  same  parties,  referred  to  in  the  recital,  by  which  they  afiSx  a 
meaning  to  it,  it  cannot  be  said  to  give  a  meaning  to  the  former  deed  which  that  former 
deed  does  not,  upon  the  production  itself,  appear  to  have ;  and  your  Lordships  know,  so 
far  have  the  courts  of  law  gone  with  respect  to  disallowing  any  alteration  of  the  mean- 
ing being  drawn  from  a  matter  of  recital,  that  they  have  not  even  allowed,  which  has 
been  thought  to  be  going  far,  the  legislature  in  the  preamble  of  one  act  to  affix  a  mean- 
ing to  another ;  holding,  that  if  the  legislature  intended  to  affix  a  meaning  to  what  it 
had  passed,  this  ought  to  be  done  by  a  declaratory  act.    Now,  according  to  these  principles, 
I  cannot  regard  this  recital,  as  either  evidencing  the  intention  of  the  parties  in  the  deed 
of  1799,  if  that  intention  is  clear  without  it,  or  as  giving  a  meaning  to  the  deed  of 
1798,  or  the  one  immediately  preceding,  which  deed  enlarged,  as  it  were,  the  terms  of 
the  last  preceding  deed  of  1794.    When  you  look  into  the  deed  of  1798,  which  is  forth- 
coming, you  do  not  find  any  thing  in  it  to  warrant  the  recital  in  the  deed  of  1799, 
[806]  namely,  that  those  were  the  precise  terms  upon  which  Alexander  Mackenzie  was 
to  receive  his  share.     On  the  other  hand,  it  must  be  admitted  you  do  not  find  any  thing 
that  is  inconsistent  with  or  repugnant  to  the  notion  that  those  were  the  terms — the 
deed  is  consistent  with  those  being  the  terms.     So  that,  though  a  recital  would  carry 
the  meaning  of  the  parties  further  than  they  had  expressed  it,  yet  it  would  not  control 
or  set  aside  any  thing  they  had  purported  to  have  done ;  but  I  cannot  go  so  far  as  to 
say  that  the  mere  recital  of  their  intention  referring  to  Uie  deed  of  1798,  or  being  in 
the  deed  of  1798,  or  being  in  the  deed  of  1799,  is  sufficient  of  itself  to  import  into  3iat 
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prior  deed  of  1798  a  condition  which  the  parties  seemed  to  have  assumed,  or,  as  it  is 
argued,  that  it  is  to  be  assumed  to  have  existed  in  1798.     I  cannot  go  quite  so  far  with 
the  counsel  for  the  respondents.     I  think  it  would  be  dangerous,  and  tend  to  confusion 
in  the  construction  of  written  instruments.     The  safe  rule  is,  to  hold  the  parties  only 
bound  by  what  they  have,  in  the  operative  part  of  the  instrument,  bound  themselves  to 
perform.     But  then  there  is  another  view  material  in  the  present  case,  and  it  is  upon 
this  view  that  the  Court  below  must  have  decided.     I  am  furnished  with  a  most  imper- 
fect note,  professing  to  contain  the  grounds  of  the  decision ;  but  the  Court  appear  to 
consider,  that  besides  the  deed  of  1799,  dealing  with  the  other  deed  of  1798,  there  was 
an  original  bargain  in  1794  not  forthcoming,  and  that  that  original  bargain  is  apparently, 
by  the  deed  of  1798,  only  continued  and  extended;  and  that,  taking  (and  I  am  pre- 
pared to  advise  your  Lordships  to  sanction  this  ground)  the  deed  of  1799  as  evidence 
that  the  parties  contracted  in  1794,  you  have  a  right  to  take  it  as  evidence  of  the  nature 
of  that  contract — that  you  have  a  right  to  take  that  deed  as  evidence,  and  that  the 
acting  under  it  is  evidence  of  the  original  bargain  between   the  parties,  that  Mr. 
Mackenzie  was  to  be  paid  L.100  a  year  and  a  fourteenth  of  the  free  profits,  (afterwards 
extended  to  an  eighth,)  and  that  he  was  not  to  be  subject  to  any  loss.     It  is  true  that 
the  deed  of  1798  does  not  expressly  exempt  him  from  any  loss ;  but  if  in  1794,  in  the 
original  concoction  of  the  bargain — ^in  the  inception  of  their  relation — there  is  reason  to 
believe  he  was  to  be  exempted  from  loss,  there  is  nothing  in  the  deed  of  1798  that  is 
not  perfectly  compatible  and  consistent  with  it.     On  the  contrary,  the  more  your  Lord- 
ships look  at  the  whole  of  the  relation  that  appears  to  have  subsisted  between  these 
parties,  the  more  you  will  be  disposed  to  think  that  he  was  to  be  protected  against  loss. 
He  was  not  in  the  nature  of  a  partner,  properly  speaking,  not  one  of  the  firm  itself ; 
and  though  he  was  to  be  paid  partly  in  profits  and  partly  in  salary,  it  was  only  to  give 
him  an  interest  in  the  success  of  the  concern.     He  was  rather  bringing  in  work  and 
labour  as  an  agent  than  science  and  capital  as  a  partner.     He  is  to  be  paid  L.100  a  year 
salary,  a  [806]  moderate  salary,  he  is  expressly  stated  to  be  a  person  to  render  the 
benefit  of  his  work,  labour,  and  science,  and  he  is  to  be  paid  a  very  small  share  of  the 
profits.     He  is,  by  an  explicit  agreement,  excluded  from  aU  property  in  the  capital. 
What  he  did  in  going  to  wAjnerica,  and  the  labouring  oar  he  took  upon  himself,  is  con- 
sistent with  the  rest  of  the  case ;  for,  taking  the  whole  of  the  transaction,  the  proba- 
bilities are  all  one  way,  and  it  is  likely,  even  if  you  saw  no  evidence  of  it,  that  such  an 
arrangement  should  be  made  as  to  secure  him  from  loss ;  because  if  a  person  has  a 
salary  and  a  small  proportion  of  the  profit,  and  is  not  secured  from  loss,  he  fills  a  very 
inferior  situation  to  those  enjoying  a  good  salary,  and  not  paid  by  a  proportion  of  the 
profits.     That  being  the  probability  of  the  case,  and  it  being  plain  that  such  was  their 
intention  at  the  time  they  so  expressed  themselves — that  such  was  their  knowledge — 
and  that  such  was  their  belief  at  the  time — what  other  conclusion  follows  from  these 
facts  than  that  the  inference  which  I  have  stated  cannot  be  wholly  rejected  from  the 
cause  1    The  recital  is  not  to  control  the  deed  of  1794,  but  to  show  that  the  parties 
knew  and  believed  that  these  were  the  terms  and  such  the  conditions  upon  which 
Alexander  Mackenzie  had  acceded  to,  and  continued  in,  and  become  a  member  of,  and 
employed  under  the  partnership ;  and  such  being  the  case,  I  am  inclined  to  agree  in 
the  opinion  of  the  Court  below,  that  this  must  be  taken  to  be  the  basis  of  the 
transaction  between  the  parties.     But  then  it  is  said  afterwards  there  was  a  transac- 
tion in   1801,  which,  though  ultra  vires,  yet  must  be  held  to  be  homologated,  and 
set  up  by   the  party  himself;    because  he  did,  at  all  events,   acquiesce  in  it,   and 
under  it  this  attorney  obtained  a  recall  of  the  sequestration,  of  which  Alexander 
Mackenzie  did  not  object  to  taking  the  benefit.     It  is  unnecessary  for  me  to  observe, 
that  this  was  behind  his  back — the  sequestration  being  recalled — he  being  in  America 
at  the  time,  and  dead  before  any  steps   were  taken  to  get  rid  of  that  recall  or 
supersedeas,  and  to  set  up  the  sequestration  again.     The  Court,  after  his  death,  had, 
or  not,  a  right  to  recall  the  recall  of  the  sequestration,  and  to  set  up  the  sequestration 
after  his  death.     It  is  unnecessary  for  me  to  deal  with  that  question ;  I  can  conceive  a 
case  in  which  the  Court  may  be  called  upon  to  exercise  that  right,  and  I  do  not  dispute 
that  the  Court  may  do  so.     But  we  are  here  upon  a  question  as  to  the  conduct  of 
the  trustees  after  the  death  of  the  bankrupt.     His  remaining  in  America,  and  his  death 
there,  accounts  for  his  not  taking  any  step ;  and  his  not  having  recalled  the  recall  of 
the  sequestration  amounts  to  nothing.     But  it  is  said,  the  trustees  were  in  his  shoes. 
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and  representing  him,  and  why  did  not  they  take  steps)  I  will  not  say  that  they 
might  not  have  done  it — they  had  a  right  to  set  up  the  sequestration — any  more  than 
I  will  say  that  the  Court  might  not,  after  his  death,  have  set  it  up.  But  the 
[807]  question  being  as  to  the  homologation  of  the  trustees,  and  not  as  to  so  acting,  it 
is  sufficient  to  say  that  the  very  circumstance  of  the  bankrupt  being  dead  at  the  tame 
takes  away  from  the  conduct  of  the  trustees,  in  not  so  applying  for  the  recall  of  the 
supersedeas,  any  thing  amounting  to  confirmation  or  homologation  of  wha  thad  been 
done  in  Mr.  Mackenzie's  absence,  ultra  vires.  As  to  the  other  part  of  the  case,  it 
amounts  to  little  or  nothing.  The  only  point  upon  which  I  entertain  any  doubt  is 
upon  the  subject  of  the  cross  appeal ;  and  without  looking  into  the  case  a  little  farther, 
I  am  not  prepared  to  advise  your  Lordships  to  affirm  that  judgment  As  to  the 
original  appeal,  I  humbly  move  your  Lordships  that  the  judgment  of  the  Court  below 
be  affirmed ;  but  in  a  case  of  this  kind  I  shall  not  advise  your  Lordships  to  affirm  it 
with  costs." 

The  House  of  Lords  ordered  and  adjudged,  That  the  interlocutors  complained 
of  be  affirmed. 

John  Macgueen — Spottiswoode  and  Bdbertson, — Solicitors. 
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Accounting — 

1.  Agent  and  Principal — System  of  accounting  where  party  receives  money  as 
attorney  for  another.     Brovm's  Trustees  v.  Brown,  250. 

ACQUIBSCBNCB — 

1.  Repetition — Acquiescence  for  eleven  years  in  a  decision  (subsequently  overruled) 
held  to  bar  action  for  repetition  of  payments  made   on  the  faith  thereof. 
Dixon  V.  Monkland  OancU  Co,,  630. 
Administration  of  Justice — 

1.  Advocate — Precedence  of  Scotch  counsel  in  the  House  of  Lords — Claim  by  the 
Dean  of  Faculty  to  take  precedence  of  all  King's  counsel.     CricfUon  v.  Gi-ierson, 
166. 
Agent  and  Client — 

1.  Want  of  professional  skill — Failure  to  effectually  complete  security — Deviation 
from  usual  practice.     Stevenson  v.  Rowand,  317. 
Agent  and  Principal — 

1.  Agent  of  foreign  Insurance  Company — K  an  agent  fully  authorised  thereto  accept 
a  premium,  and  grant  an  interim  receipt,  the  company  will  be  bound  to  give 
a  policy  in  the  same  terms  as  the  receipt.     Albion  Insurance  Ch.  v.  MiUs,  108. 
Appeal  (House  op  Lords) — 

1.  Decision  proceeding  on  evidence  as  to  English  law — ^English  law,  although  matter 
of  fact  in  a  Scotch  Court,  is  a  question  of  law  in  the  House  of  Lords.     Stein's 
Assignees  v.  Brown,  485. 
See  Process,  Nos.  2  and  3. 
Approbate  and  Keprobatb — 

See  Succession,  Nos.  2  and  8,  and  Foreign,  No.  2. 
Arbitration — 

1.  Award — Validity  of  award  not  disposing  of  whole  subject  matter  of  reference. 

MacLellan  v.  MacJeod,  314. 

2.  Award — Delivery — An  interim  decree,  though  signed,  given  to  the  clerk,  and 

copies  sent  to  parties'  agents,  is  not  delivered,  and  the  submission  having 
terminated  is  null.     Chay  ^  Woodrop  v.  M^Nair,  579. 
Assignation — 

1.  Intimation — Possession — Where  one  of  two  partners  assigns  his  share  to  the 
other  no  intimation  is  required,  and  possession  will  be  inferred  from  facts  and 
circumstances.     Russell  v.  Earl  of  Breadalhane,  549. 
See  Lease,  No.  10,  and  Bankruptcy,  No.  3. 
Bankruptcy — 

1.  Sequestration — Offer  of  composition — Eight  of  individual  creditors  to  object  to 

acceptance  by  a  majority  of  a  composition.     Robertson  v.  Alexander,  466. 

2.  Sequestration — Claim — Stamp — Circumstances   in  which   the   assignation  of  a 

debt  on  which  sequestration  had  been  awarded  was  held  competently  stamped 
afterwards.     Robb  v.  Forrest,  676. 

3.  Sequestration — Claim  by  assignee — Right  of  assignee  to  claim  on  full  amount  of 

debt  assigned,  and  not  only  on  consideration  paid.     Robb  v.  Forrest,  676. 

4.  Sequestration.     See  Foreign,  No.  4. 
Bill  of  Exchange — 

i.  Accommodation  Bill — Reference  to  oathrof  drawer — Circumstances  in  which  the 
acceptor  of  a  bill  having  alleged  it  was  not  for  value,  and  referred  to  the  oath  of 
the  drawer,  the  Court  declined  to  allow  such  reference.  Ritchie  v.  Mackay,  234. 
Bona  Fides — 

1.  Sale  of  entailed  estate  under  statutory  powers — Abuse  of  statutory  power — 
Fraud  on  Court — Reduction  of  sale — Effect  on  singular  successors  of  fraudulent 
purchaser.     Wilson  v.  Eliott,  24. 
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2.  Duration — Where  judicial  sales  30  years  previously  were  found  null  by  a  judg- 

ment of  the  House  of  Lords  in  July,  Held  the  purchasers  must  account  for 
the  rents  due  at  Martinmas  following.  Agnew's  Executrix  v.  Earl  of  Stair, 
137. 

3.  Bona  fide  possession — See  Lease  No.  4. 
Cautionbr — 

1 .  Guaranteed  Account — Indefinite  payments  into  account  after  termination  of  the 

guarantee  attributed  in  extinction  of  the  balance  due  under  the  guarantee. 
Speirs  v.  Houston's  Executors,  189. 

2.  Extinction  of  Obligation — Where  a  cautioner  guaranteed  all  biUs  drawn  by  A. 

on  £.,  and  £.  after  a  time  directed  A.  to  draw  on  a  bank  of  which  £.  was 
a  partner,  Held  the  cautioner  was  thereby  liberated.  Speirs  v.  HomtoiCs 
Executors,  189. 

3.  Relief  among  Cautioners — Secondary  cautioner  interposing  at  request  of  primary 

cautioner  is  entitled  to  total  relief.     Inglis  v.  Walker,  258. 

4.  Relief  against  Principal  Debtor — Discharge  of  right  of  relief — Whether  included 

in  general  discharge.     M^Taggart  v.  J^ey,  415. 

5.  Discharge — Special  stipulation  that  landlord  should  exercise  his  hypothec  before 

calling  on  cautioners  for  rent.     M^Tavish  v.  Scott,  437. 

6.  Septennial  Limitation — Act  1695,  c.  5 — Observations  on  the  kinds  of  cautionary 

obligations  to  which  the  Act  applies.     Scott  v.  Yuille,  624. 

7.  Septennial  Limitation — Act  1695,  c.  5 — Payment  of  interest  beyond  the  seven 

years  no  bar  to  prescription.     Scott  v.  Yuille,  624. 

8.  Discharge — Giving  time — ^A  creditor  who  lodges  a  claim  under  a  trust  deed 

by  debtor  (containing  a  supersedere  of  diligence),  held  to  have  given  time  and 
so  liberated  cautioner.     Mackenzie  v.  Macartney,  675. 
Church — 

1.  Church  Courts — Jurisdiction  of  Court  of  Session  to  review  proceedings  of  Church 

Courts — Proceedings  of  a  presbytery,  if  ultra  vires  or  irregular,  may  be  reviewed 
and  set  aside  by  the  Court  of  Session  although  the  statute  under  which  they 
took  place  declares  the  judgment  of  the  presbytery  final,  and  not  subject  to 
review.     Campbell  v.  Brown,  220. 

2.  Church    Courts — ^Process — Judgment   of   a    presbytery    deposing    a    parochial 

schoolmaster  reduced  on  the  ground  that  the  evidence  led  before  it  had  not 
been  taken  in  writing.     Campbell  v.  Brovm,  220. 
Contract — 

1.  Breach  of  Contract — Measure  of  damages — Consequential  damage — Shipbuilders 

failing  to  repair  a  vessel  as  contracted  for  held  liable  for  expense  of  repairing 
her  properly,  wages,  &c.  of  seamen  while  being  repaired,  and  loss  through  the 
ship  not  being  able  to  reach  the  fishing  ground  at  the  proper  season.  Sirachan 
^  Gavin  v.  Paton,  13. 

2.  Pacta  niicita — ^EflTect  of  war  on  commercial  intercourse — Simulated  ownership  to 

avoid  seizure.     M^Oavin  v.  Stewart,  322. 
Delivery — 

1.  Delivery  of  Deeds.     See  Proof,  No.  3. 
Diligence — 

1.  Adjudication — Adjudication  of  right  of  beneficiary  in  lapsed  trust.     Kirkpatrick 
V.  Innes,  259. 
Discharge — 

See  Cautioner,  No.  4,  and  Minor  and  Pupil,  No.  2. 
Entail — 

1.  Sale  to  redeem  land  tax  under  42  Geo.  III.  c.  116 — Abuse  of  statutory  power 

— Reduction — EflTect  on  bona  fide  singular  successors.  Wilson  v.  Eliott, 
24. 

2.  Prohibitions — A  prohibition  to  dispone  strikes  at  leases  of  extraordinary  endur- 

ance, such  as  the  lease  of  a  loch  for  300  years.     Stirling  v.  Dun,  225. 

3.  Constitution — What  subjects  may  be  entailed — A  pro  indiviso  share  of  a  loch 

may  be  included  in  the  fetters  of  an  entail.     Stirling  v.  Dun^  225. 

4.  Prohibitions — Contravention — Remedy— A  contravention  of  a  prohibition  by  the 

heir  of  entail  in  possession  does  not  found  any  pecuniary  claim  whatever  at  the 
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instance  of  heirs-substitute  against  the  representatives  of  the  contravener. 
Steioart  v.  Ftdlarton  ( Ascog  Case),  329 ;  Bruce  v.  Bniee  (Tillicoultry  Case),  357 ; 
DvJce  of  Queembern/a  Executors  v.  Marquis  of  Queensberry^  366. 

5.  Heir  in  Possession — Obligation  in  lease  by  heir  in  possession  to  pay  for  meliorations 

— Homologation  by  succeeding  heir.     Graham  v.  Jolly,  564. 

6.  Heir  in  Possession — Debts  contracted  prior  to  recording  entail — Apparency — An 

entailed  estate  may  be  adjudged  for  personal  debts  of  the  apparent  heir  contracted 
subsequent  to  the  iufeftment  in  his  favour  but  prior  to  the  recording  of  the 
entail.    Munro  v.  Drummond,  585. 

EXBCUTOR — 

1.  Completion  of  title  to  lapsed  trust  where  beneficiaries  are  next  of  kin  by  con- 

firmation in  that  character.     Kirkpatrick  v.  Innes,  259. 

2.  Executor's  Keceipt.     .S^  Trust,  No.  3. 
Expenses — 

1.  Practice  as  to  Awarding — Pursuers  suing  for  breach  of  contract  held  entitled  to 

expenses  although  defenders  had  been  partly  successful.  Sirachan  ^  Gavin 
V.  Paton,  13. 

2.  Expenses  of  two  separate  actions  for  same  purpose — Where  a  landlo.d  had  raised 

an  action  of  maills  and  duties  against  a  tenant,  and  at  the  same  time  seques- 
trated for  rent,  the  costs  of  successfully  opposing  an  appeal  refused.  Peniland  v. 
Booth,  541. 

3.  Tender — Conditional  Tender — A  tender  to  be  effectual  must  be  unconditional. 

Brodie  v.  Sinclair,  663. 
Fishing — 

1.  Salmon  Fishing — Stake  nets — Fishing  by  stake  nets  on  the  proper  shore  of  the 

sea  is  not  illegal.     Earl  of  Kintore  v.  Forbes,  132. 

2.  Salmon  Fishing — Extent  and  exercise  of  right — Title  to  sue — Proprietors  of 

salmon  fishings  in  an  adjacent  river  have  no  title  to  sue  proprietors  on  the  sea 
shore,  holding  a  right  of  fishing  from  the  Crown,  for  fishing  in  a  manner  not 
allowed  by  their  grant.     Earl  of  Kintore  v.  Forbes,  132. 

3.  Eight    of    riparian    proprietors  to  object  to  fishing  in  adjoining    properties. 

Mackenzie  v.  Houston,  616. 

FOREION — 

1.  Scotch  Contract  or  Foreign  Contract — If  an  agent  has  power  to  effect  a  complete 

contract  without  reference  to  his  foreign  head  office  the  contract  will  not  be 
foreign.     Albion  Insurance  Co.  v.  Mills,  108. 

2.  Heir  and  Executor — Election — Where  a  foreign  will  fails  to  carry  Scotch  heritage 

the  heir-at-law  is  entitled  to  claim  the  heritage  as  such,  and  also  a  provision 
under  the  will.     Trotter  v.  Trotter,  197. 

3.  Foreign  Will — Interpretation  by  Scotch  Courts — Observed  that  even  when  not 

expressed  in  foreign  technical  terms  a  will  falling  to  be  interpreted  according 
to  foreign  law  should  be  construed  in  accordance  with  the  opinion  of  counsel 
learned  in  that  law.     Trotter  v.  Trotter,  197 

4.  Sequestration — Power  of  foreign  assignees  to  homologate  Scotch  trust  deed — 

English  assignees  under  a  commission  of  bankrupt  have  no  power  to  homologate 
a  transaction  by  the  bankrupt  as  to  Scotch  estate  falling  under  the  bankruptcy. 
Stein^s  Assignees  v.  Broton,  485. 

5.  Succession — The  purposes  of  a  Scotch  trust  of  heritage  may  be  declared  by  a 

foreign  testament     Brack  v.  Johnston,  491. 

6.  Legitimation  per  subsequens  matrimonium.     See  Parent  and  Child. 
See  Succession,  No.  6. 

Fraud — 

1.  Circumvention — Discharge  by  daughter  of  rights  under  her  parent's  marriage 

contract.     Etoen  v.  Ewen*s  Trustees^  406. 
See  Bona  Fides,  No.  1,  and  Prescription,  No.  1. 
Hebitablb  and  Moveable — 

1.  Eeal  Burden  by  Eeservation — The  price  of  lands  sold,  and  declared  by  the  missives 
of  sale  to  remain  a  burden  over  the  property  till  paid,  is  heritable,  and  would 
not  (prior  to  31  &  32  Vict.  c.  101)  be  carried  by  an  English  will.  Mead  v. 
Anderson,  395. 
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Homologation — 

1.  Obeeryations  on  how  far  homologation  of  the  terms  of  a  lease  is  be  inferred  from 
receipt  of  the  rents.     Graham  v.  Jolly,  564. 
Husband  and  Wife — 

1.  Marriage — Irregular  marriage — Subsequent  regular   marriage — Evidence  held 

insufficient  to  establish  first  marriage.     Jolly  v.  M^ChregoVy  33. 

2.  Marriage — Irregular  marriage — Action  of  declarator  and  for  adherence — Know- 

ledge by  pursuer  of  second  marriage,  and  recognition  of  the  parties  to  it  as 
husband  and  wife — Query,  whether  such  actings  did  not  bar  the  pursuer  from 
getting  decree  of  adherence,  or  from  exercising  his  conjugal  rights,  patrimonial 
or  other.     Jolly  v.  M^Chregor,  33. 

3.  Marriage — Promise  mbsequerUe  eoptda — Letters    though    containing  no  direct 

promise,  and  conduct  of  party,  held  to  infer  promise,  and  followed  by  coptslOy 
to  constitute  marriage.     Honyman  v.  Honyman,  501. 

4.  Separation  and  Aliment — Donation  inter  virum  et  uxarem — Clause  in  a  contract 

of  separation  and  aliment  renouncing  wife's  legal  rights  of  terce,  &c.  is  revocable 
as  a  donation  inter  virum  et  uxorem,  at  least  in  so  far  as  the  consideration  is 
inadequate.     Hunter  v.  Dickson^  636. 

5.  Jus  Mariti — Bankruptcy  of  husband — ^Exclusion  of  wife's  claim  to  an  annuity 

out  of  estate  falling  to  her  as  heir-portioner  during  the  life  of  the  husband. 
Napier  v.  Gordon,  678. 

6.  Marriage.     See  Process,  No.  6. 
Insurancb — 

1.  Fire  Insurance — Power  of  agent  in  foreign  country  to  bind  company  by  interim 

receipt  for  premium.     Albion  Insurance  Go,  v.  MiUa,  108. 

2.  Marine  Insurance — "  Port " — An  open  roadstead,  where  vessels  load  and  unload, 

found  to  be  "a  port"  within  the  meaning  of  a  policy  of  marine  insurance. 

Sea  Insurance  Company  of  Scotland  v.  Gavin,  244. 
Intbrdiot — 

1.  Interdict  against  prospective  nuisance.     ^S^  Nuisance. 
Intbrest — 

1.  Accumulations  of  Interest — Biennial  rests — In  the  ordinary  case  of  debtor  and 

creditor  compound  interest  is  not  allowed.     McNeil  v.  McNeil,  458. 

2.  Compound  Interest — Annual  rests — Validity  of  stipulations  for  accumulation  of 

interest  and  principal  annually.     Hunter  v.  GocJirane,  665. 

3.  Judicial  Accumulation — Interest  given  in  House  of  Lords  on  judicial  accumulation 

of  arrears  of  interest     Napier  v.  Gordon,  678. 

4.  Accimiulation  of  Interest — Accumulation  of  interest  at  the  date  of  the  action  and 

decree  not  allowed  in  respect  of  mora,      Mackenzi^s  Trustees  v.  Mackensd^s 
Trustees,  703. 
Judicial  Factor — 

1 .  OuraioT  Bonis — It  is  competent  to  appoint  a  curator  bonis  to  an  incapax,  although  the 
latter  oppose  the  appointment  and  demand  to  be  cognosced.  Bryce  v.  Graham,  1 60. 
Jurisdiction — 

1.  Jurisdiction  of  Court  of  Session  to  review  proceedings  of  Church  Courts.     See 
Church,  No.  1. 
Lbasb — 

1.  Outgoing — Condition  that "  whole  fodder  is  to  be  used  upon  the  ground,  and  none 

sold  or  carried  away,  and  all  the  dung  to  be  laid  on  the  farm  the  last  year  of 
the  lease " — Held  that  under  such  a  condition  the  tenant  was  not  entitled  to 
carry  away  the  fodder  of  the  last  year.     Gordon  v.  Anderson,  1. 

2.  Constitution — Conditions — Possession — Where  a  tenant  by  missive  bound  him- 

self to  conditions  in  another  tenant's  missive  which  incorporated  by  reference 
certain  conditions  of  let,  and  where  he  had  also  signed  a  draft  lease  referring  to 
these  conditions,  and  possessed  for  the  term  of  the  lease,  held  he  was  bound  by 
the  conditions.     Gordon  v.  Anderson,  1. 

3.  Construction — Outgoing — An  obligation  to  consume  whole  fodder  except  that  of 

last  crop  on  farm,  held  as  interpreted  by  the  rules  of  husbandry  observed  in 
district  to  entitle  the  tenant  to  the  value  of  the  dung  made  on  the  farm  after 
the  last  wheat  seed-time.     Allen  v.  Befry,  204. 
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4.  Bona  Fide  Possession — Violent  profits — ^Defect  in  right  arising  from  terms  and 

conditions  of  title  relied  on.     Carnegie  v.  Scott,  443. 

5.  Sequestration  for  Eent — Maills  and  duties — A  landlord  may  pursue  concurrently 

actions  of  maills  and  duties  and  sequestration  for  rent.  Pentland  v.  Booth, 
541. 

6.  Assignation — Intimation — ^Where  the  assignee  is  also  the  landlord  no  intimation 

is  necessary.     RusseU  v.  Earl  of  Breaddlbane,  549. 

7.  Construction — Meliorations — Clause  giving  tenant  right  to  difference  between 

houses  on  farm  at  date  of  tack,  held  only  to  give  claim  for  value  at  end  of  lease 
of  (1)  improvements  on  houses,  and  (2)  new  houses  in  lieu  of  existing  ones  so 
far  as  suitable.     Graham  v.  JoUy,  564. 

8.  Kent — Sequestration  in  security  of  rent — At  what  time  competent — In  a  lease 

with  Whitsunday  ish,  where  tacit  relocation  had  taken  place,  held  that  the 
current  year  ran  from  the  15th  of  May,  not  the  26th,  and  that  the  landlord 
could  sequestrate  in  security  of  the  current  year's  rent  immediately  after  the 
15th.     M'Irdyre  v.  M'NaifB  Trustees,  575. 

9.  Termination — Notice  to  remove — ^A  tenant  under  a  written  lease  must  give  notice 

forty  days  before  the  term  at  which  his  lease  ends  or  tacit  relocation  will  take 
place.     M'Iniyre  v.  M'Nab's  Trustees,  575. 

10.  Transmission — ^Assignation  in  security — Intimation — Possession — Circumstances 

in  which  an  assignation  of  a  lease  in  security  intimated  to  the  landlord  but 
where  the  cedent  remained  in  possession  and  paid  the  rents  was  held  not 
effectual  against  creditors.     Cahbell  v.  Brock,  640. 

11.  Warrandice — Title  of  subtenant  to  sue  landlord  direct — Circumstances  in  which 

a  subtenant  was  found  to  have  no  title  to  sue  a  direct  action  against  the  land- 
lord on  warrandice.     Queensberry  Executors  v.  Maxwell,  687. 

Mandati — 

1 .  Termination  by  death  of  principal — Eight  of  mandatary  to  act  till  authentic  informa- 
tion of  death  received.     Campbell  v.  Anderson,  185. 

Master  and  Servant — 

1.  Duration  of  Contract — Dismissal — ^Where  the  articles  of  copartnery  of  a  bank 
nominated  a  certain  person  the  first  manager,  but  declared  that  managers  should 
be  removable  by  two-thirds  of  the  committee,  held  that  the  committee  could 
remove  the  manager  though  appointed  by  the  articles,  and  were  not  bound  to 
shew  cause  for  his  removal,  or  liable  in  damages  therefor.  Commercial  Bank 
V.  PoUocies  Trustees,  213. 

Minor  and  Pupil — 

1.  Tutor-dative — ^Two  trustees  under  a  trust  settlement  having  been  appointed  tutors- 

dative  to  the  pupil  beneficiaries,  and  as  such  invested  the  funds  in  a  security 
which  proved  insufficient  found  not  entitled  to  plead  the  clauses  of  indemnity 
in  the  trust  deed  in  bar  of  their  liability.     Ross  v.  Lockhart,  232. 

2.  Tutor-dative — Powers    of    tutor — ^A   discharge  of  an  heritable  bond  granted 

by  tutors  after  expiration  of  the  tutory  is  not  valid.  Ross  v.  Lockhart, 
232. 

KUIBANOE. 

1.  Prospective  Nuisance — Interdict — It  is  competent  to  obtain  interim  interdict 
agionst  a  prospective  nuisance.     Burntisland  Whale  Fishing  Co.  v.  Trotter, 
670. 
Parent  and  Child — 

1.  International  Law — Legitimation  j>^  subsequens  matrimonium — Where  domicile 
of  father  at  the  time  of  birth  and  subsequent  marriage  is  in  England,  the  child 
is  not  Intimated  by  marriage  celebrated  in  Scotland.     Rose  v.  Ross,  388. 
Partnership — 

1.  Shares  of  Profits — Where  there  is  no  conclusive  written  evidence  of  the  pro- 

portion of  profits  due  to  each  partner  the  question  is  one  for  a  jury.  Thomson 
V.  GampbelVe  Trustees,  475. 

2.  Joint  Adventure — Whether  fixed  period  of  duration  affected  by  circumstances — 

Right  of  one  adventurer  to  sue  the  other  for  (1)  loss  through  his  refusing  to 
concur  in  accepting  an  offer  to  buy,  and  (2)  loss  through  his  mismanagement. 
Hunter  v.  Codvrane,  665. 
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3.  Conditions  of  Partnership  found  in  three  separate  deeds — ^Terms  of  partnership 
arrangement  found  to  give  one  of  three  partners  a  right  to  a  share  of  profits 
against  his  copartners  personally,  and  not  to  be  liable  in  loss  in  a  question  with 
them.     Mackemi^s  Trustees  v.  Mackenzie's  Trustees,  703. 
Passivb  Rkpbeskntation — 

1.  PrcBceptio  hereditatis.     Justice  v.  OaUendar,  286. 
Payment — 

1.  Proof  of  Payment — Presumption  from  possession  by  debtor  of  deed  of  obligation 
redargued.     Brown  v.  Paterson's  Trustees,  265. 
Personal  Objection — 

See  Husband  and  Wife,  No.  2. 
Prescription — 

1.  Long  Prescription — ^Title  obtained  by  fraud — The  lapse  of  the  long  prescription 
wUl  not  bar  an  action  of  reduction  of  the  title  on  which  it  is  claimed  to  proceed 
if  it  is  averred  to  have  been  obtained  by  fraud.     Hume  v.  Duncan,  483. 
See  Eoad. 
Process — 

1.  Defences — AU  parties  not  called — In  an  action  for  declarator  of  an  irregular 

marriage  and  for  adherence,  query,  whether  it  is  necessary  to  call  the  husband 
and  children  of  the  second  marriage.     Jolly  v.  McGregor,  33. 

2.  Production  of  Writs — A  charter  not  produced  or  founded  on  in  the  Court  below, 

not  permitted  to  be  referred  to  in  the  House  of  Lords.  Heriofs  Hospital  v. 
McDonald,  289. 

3.  Jury  Trial — Bill  of  exceptions — ^Appeal — Competent  for  House  of  Lords,  on  an 

appeal  against  a  judgment  of  the  Court  of  Session  disallowing  an  exception,  to 
take  the  whole  cause  into  consideration.     Allardice  v.  Robertson,  292. 

4.  Proving  the  Tenor — ^Written  adminicles — The  tenor  of  a  bond  of  annuity  may  be 

proved  by  the  evidence  of  witnesses  where  there  is  no  scroll  or  copy  of  the  bond. 
Magistrates  of  Bute  v.  Cooper,  399. 

5.  Diligence  to  recover  Documents — Destruction  of  documents  after  citation — A 

haver  who  had  destroyed  certain  documents  called  for  after  he  had  been  cited  to 
produce  them  held  liable  in  the  expenses  of  a  petition  and  complaint  against  him 
thereanent.     Robertson  v.  Alexander,  466. 

6.  Declarator  of  Marriage  —  Alternative  conclusions — It    is  competent  under  a 

summons  libelling  marriage  of  consent  de  presenti,  but  alleging  it  would  be 
otherwise  proved  by  facts  and  circumstances  to  find  a  marriage  by  promise 
copula  subsequente,    Honyman  v.  Honyman,  501. 

7.  Accumulation   of  Actions — A  landlord  may  simultaneously  sue  an  action  of 

maills  and  duties  and  sequestrate  for  rent.     Pentland  v.  Booth,  541. 

8.  Jury  Trial — Issue — ^The  terms  of  an  issue  cannot  be  construed  by  reference  to  the 

pleadings.    Leys,  Masson,  ^  Go,  v.  Lord  Forbes,  599. 

9.  Proof — Greneral  rule  that  evidence  must  be  taken  in  writing.     See  Church,  No. 
Proof — 

1.  Reference  to  Oath — ^Discretion  of  Court  to  refuse — ^A  reference  to  oath  is  an 

appeal  to  the  equitable  consideration  of  the  Court  which  may  in  the  exercise  of 
its  discretion  refuse  to  allow  such  reference.     Ritchie  v.  Mackay,  234. 

2.  Written  Evidence — Delivery  of  deeds — ^Deposit  of  deed  with  law  agent  for  both 

parties.     Maute  v.  Ramsay,  266. 

3.  Construction  of  Writings — Observations  on  the  construction  of  ambiguities  in 

deeds.     Logan  v.  Wright,  545. 

4.  Written  Evidence — Minutes  of  meeting  of  creditors — The  fact  of  a  person's  name 

appearing  in  such  minutes  is  no  proof  of  acquiescence.  Mackenziey,  Macartney,  657. 

5.  Construction  of  Deeds — The  narrative  of  a  deed  is  not  operative  unless  to  explain 

what  is  doubtful  in  the  body  of  the  deed.     Mackenzie's  Trustees  v.  Mackenzu^s 

Trustees,  703. 
See  Succession,  No.  11. 
Property — 

1.  Dominium  or  Servitude — Terms  of  a  clause  held  to  import  a  conveyance  not  a 

servitude.     Logan  v.  Wright,  545. 
See  River. 
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Reparation — 

1.  Unsafe  use  of  property — Persons  liable — ^Whether  superior  liable  for  defects  in 

drain  constructed  and  maintained  by  him.  Magigtrates  of  Edinburgh  v.  Dicksons 
Brothers,  239. 

2.  Slander — Privilege — Privilege  of  judge  acting  in  judicial  capacity  held  not  to  be 

absolute.     Allardice  v.  Robertson,  292. 

3.  Several  wrongdoers — Necessity  for    calling  all  parties — In  an  action  against 

the  owner  of  a  dam  for  alleged  injury  to  fishings,  held  that  although 
there  were  other  dams  on  the  river,  which  also  affected  the  fishings,  the 
pursuer  might  sue  any  one  without  the  others.  Leys,  Masson,  ^  Co,  v.  Lord 
Forbes,  599. 

4.  Damages  for  wrongous  dismissal.     See  Master  and  Servant. 
See  Agent  and  Client,  and  Contract,  No.  1. 

Rkpbtition — 

1.  Tutors  who  had  subscribed  a  discharge  of  an  heritable  bond  after  expiry  of  the 

tutory  found  liable,  the  discharge  having  been  reduced,  to  repay  the  money 
received  thereunder.     Ross  v.  LocTchart,  232. 

2.  Condictio  Indebiti — Eepetition  refused  when  payment  made  in  ignorance  of  law, 

and  where  party  seeking  repetition  had  means  of  knowledge  within  his  reach. 
Wilson  4t  McLennan  v.  Siridair,  429. 

3.  Condictio  Indebiti — Ignorance  of  law  or  ignorance  of  fact — Whether  action  for 

repetition  lies  where  payment  has  been  made  through  an  error  in  law.     Dickson 
V.  Monkland  Canal  Co.,  630. 
Res  Noviter — 

1.  Circumstances  held  to  bar  the  plea.     Campbell  v.  Anderson,  188. 
Right  in  Security — 

1.  Real  Burden  by  Reservation — Price  of  lands  sold  declared  by  the  missives  of 

sale  to  remain  a  burden  over  the  lands  till  paid.     Mead  v.  Anderson,  395. 

2.  Cash  Credit  Bond — Future  debt— Act   1696,   c   5.     The  specification  of  the 

principal  sum,  with  "  three  years'  interest  thereon  at  the  rate  of  five  per  cent" 
held  to  satisfy  the  statute.     Morton  v.  Hunters  ^  Co.,  421. 

3.  Absolute  Assignation  —  An    absolute    assignation,  although   with  back  bond 

specifying  the  debts  which  it  secures,  entitles  the  assignee  to  retain  for  a 
general  l»lance.     Russell  v.  Earl  of  Breadalbane,  549. 

4.  Assignation  of  Lease  in  Security — Sublease  to  cedent.     See  Lease,  No.  10. 
RrvER — 

1.  Erections  on  Bank — A  proprietor  is  not  entitled  to  erect  bulwarks  or  other 
erections  on  a  river  bank  which  might  in  time  of  flood  divert  the  river  upon 
the  opposite  lands.     Menzies  v.  Earl  of  Breadalbane,  119. 
Road — 

1.  Prescription  —  Presumption  —  Interruption  —  Circumstances  in  which  held  (1) 
that  though  the  evidence  of  uninterrupted  possession  did  not  reach  to  the 
full  prescriptive  period,  yet  as  such  possession  had  been  proved  so  far  as  the 
memory  of  man  extends,  it  was  to  be  presumed  it  had  been  enjoyed  for  forty 
years,  and  (2)  that  interruptions  during  the  subsequent  35  years  not  having 
been  acquiesced  in  were  ineftectual  to  defeat  the  right  so  acquired.  Harvie  v. 
Rodgers,  125. 
Sale — 

1.  Goods  in  Bonded  Warehouse — Delivery — Where  goods  are  stored  in  a  bonded 
warehouse  delivery  is  sufficiently  made  by  delivery  of  the  seller's  key,  although 
to  obtain  access  the  revenue  officer's  key  is  also  required.     Maxwell  ^  Co.  v. 
Stevenson  ^  Co.,  557. 
Servitude — 

1.  Thirlage — Clause  construed  against  imposition  of  heavier  burden  of  thirlage  of 
invecta  et  Ulata,    Dawson  v.  Magistrates  of  Glasgow,  278. 
Stamp — 

1.  Assignation  of  debt  for  less  than  full  value — Ad  valorem  or  deed  stamp — Insuffi- 
ciently stamped  deed  as  ground  of  application  for  sequestration.  Robb  v.  Forrest, 
676. 
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Statutb — 

1.  Construction — Procedure  in  sale  of  entailed  estate  to  redeem  land  tax  under  42 

Geo.  ni.  c  116.     Wilson  v.  Eliott,  24. 

2.  Whether  applicable  to  Scotland — 6  Geo.  I.  c.  18  (Bubble  Act) — An  act  may  be  in 

part  applicable  to  Scotland  and  in  part  not.     Albion  Insurance  Co.  y.  Mills^  108. 

3.  Construction — Permissive  or  directory — Observations  on  the  effect  of  permissive 

and  directory  enactments.     Maxwell  ^  Co,  v.  Stevenson  ^  Co.,  557. 

SUOOBSSION — 

1.  Legacy — Bequest  arhitrio  tertii — ^A  bequest  to  "such  charitable  purposes "  and 

"  such  of  my  friends  and  relations ''  as  might  be  pointed  out  by  the  testator's 
wife  held  not  void  from  uncertainty.     Oriehton  v.  Grierson,  164. 

2.  Election — Personal  bar — Acceptance  of  a  provision  under  a  will  by  one  of  the 

testator's  next  of  kin  does  not  prevent  him  claiming  residue  on  the  ground  that 
it  has  not  been  validly  disposed  of.     Criehton  v.  Grierson,  164. 

3.  Destination — Fee  and  liferent — ^A  testator  conveyed  lands  to  tarustees  for  his 

widow  in  liferent  and  two  successive  substitutes,  ^eir  heirs  and  assignees,  in  fee ; 
whom  failing,  another  substitute  (without  mentioning  heirs  or  assignees) ;  whom 
failing,  other  substitutes.  The  two  first  substitutes  predeceased  the  widow. 
The  third  executed  a  general  disposition,  and  also  predeceased  her.  Held  the 
fee  vested  in  the  third,  and  was  carried  by  the  general  disposition.  Leiich  v. 
Leitch*s  Trustees,  174. 

4.  Construction — International  law — Circumstances  in  which  a  will  made  in  India 

by  a  Scotsman  fell  to  be  interpreted  in  accordance  with  English  law,  and  did 
not  carry  Scotch  heritage.     Trotter  v.  Trotter,  197. 

5.  Fee  and  Liferent — Fiduciary  fee — ^A  disposition  to  A.  in  trust,  with  a  direction 

to  hold  the  estate  for  himself  in  liferent  and  his  children  in  fee,  limits  the 
parent's  beneficial  interest  to  a  liferent,  and  carries  the  fee  to  the  children. 
Mein  v.  Taylors,  246. 

6.  Foreign — The  determination  of  rights  of  succession  belongs  to  the  Court  of  the 

domicile  of  the  deceased.     BrowrCs  Trustees  v.  Brown,  250. 

7.  Charitable  Bequest — Uncertainty — Blanks  in  deed — ^Trust  deed  of  settlement  for 

foundation  of  hospital  for  boys,  blank  as  to  the  sum  to  be  accumulated  and  laid 
out  by  the  trustees,  and  the  number  of  boys  to  be  admitted.  Ewen  v.  Ewen^s 
Trustees  (Magistrates  of  Montrose),  406. 

8.  Election  between  legal  and  conventional  provisions — Foreign  real  estate — Con- 

veyance ineffectual  except  as  expression  of  intention.     Dundas  v.  Dundas,  461. 

9.  Trust — Construction — Conveyance  in  one  deed  and  purposes  in  another — Where 

heritage  is  effectually  conveyed  by  a  mai'tis  causa  trust,  the  purposes  of 
the  trust  may  be  effectually  declared  by  a  foreign  testament  which  would  not 
itself  have  conveyed  heritage.     Brack  v.  Johnston,  491. 

10.  Trust — A  trust  disposition  of  heritage  practically  gives  the  truster  power  to  test 
thereon.     Brack  v.  Johnston,  491. 

11.  Testamentary  Writings — Instruction  to  executor  to  pay  l^acies  in  a  letter — 

Remit  to  identify  improbative  letter  found  with  will  as  that  referred  to — Adop- 
tion of  improbative  letter  by  probative  will.     Inglis  v.  Harper,  697. 
See  Foreign,  Nos.  2,  3,  and  5. 
Superior  and  Vassal — 

1.  Obligation  to  relieve  of  burdens — Stipend — Evidence  of  custom  in  construing 
clause  of  relief.     Heriofs  Hospital  v.  McDonald,  289. 
Title  to  Lands — 

1.  Burgage  or  Feu — Precept  of  sasine  improperly  attached  to  burgage  title — Sasine 

and  registration  of  lands  held  burgage.     Dawson  v.  Magistrates  of  Glasgow,  278. 

2.  Service — General  Service — Competing  Services — ^A  general  service  to  an  ancestor, 

when  there  has  been  a  prior  general  service  by  another  to  the  same  ancestor  and 
in  the  same  character,  is  incompetent.     Cochrane  v.  Ramsay,  304. 

3.  Sasine — Designation  of  bailie — ^The  designation  of  the  bailie  as  " Brown 

in  Dubbs,  parish  of  Stevenston"  held  to  be  sufficient  for  identification,  and 
sasine  sustained.    Morton  v.  Hunters  ^  Co,,  421. 

4.  Petition  for  Service — Proof  of  propinquity — Evidence  held  sufficient  to  entitle  to 

service  as  heir  of  provision.     Galbraith  v.  Galbraith,  497. 
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Title  to  Sub — 

1.  An  unincorporated  banking  company  may  sue  and  be  sued  in  the  name  of  the 

company  and  some  of  the  partners.    Commercial  Bank  v.  PollocJ^s  Trustees^  173. 

2.  Jus  tertii — Although  upper  or  lower  riparian  proprietors  have  an  interest  to 

regulate  the  fishings  they  have  no  title  to  interdict  anyone  fishing  unless  they 
themselves  have  a  right  in  the  disputed  fishing.     Mackenzie  v.  Houston^  616. 
See  Fishing,  No.  2,  and  Lease,  No.  11. 
Trust — 

1.  Lapse  of  Trust — Completion  of  title  of  beneficiary  by  confirmation  as  executor. 

Kirkpatrick  v.  Innea^  259. 

2.  Trustee — Trustee  ordained  to  concur  in  acts  of  administration  of  trust  where  the 

whole  surviving  trustees  only  constituted  a  quorum.     Ouchterlony  v.  Lynedoeh, 
310. 

3.  Administration — Eeceipt  by  trustee  will  not  protect  grantee  if  he  is  party  to  a 

scheme  to  misappropriate  trust  funds.     Taylor  v.  Forbes  ^  Ch.y  450. 
See  Succession,  Nos.  1,  7,  9,  and  10. 
Writ — 

1.  Execution — Instrumentary  witness — Name  of  instrumentary  witness  written  on 
erasure  in  instrument  of  sasine  held  not  to  invalidate.  Morton  v.  Hunters  ^  Co., 
421. 
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